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GoHZALK  V.  Grrr  of  Galybstos. 

69  drr — PBOzmim  Gadsi.  — WbMi  It  Is  MgHgnM  on  tt« 
park  of  afliky»  al  ilia  ttinaof  an  injury,  to haTS failed  to  ramoTaalnmbar^ 
pfla  from  a  streat^  and  this  failure  and  the  aot  of  a  drayman  both  eonour 
in  eautng  the  iajwy,  withoat  oontributory  negligenee  on  the  |Mrt  of  the 
party  injvred,  tlie  My  ia  liable^  no  matter  whether  the  aot  of  the  dray* 
■an  was  negUgent  or  not. 
Vwuonvon  or  Crt— Pboxxiiai9  Oawb — QuBsnoB  ion  Jubt.— If  the 
preeenee  of  a  lumber-pile  in  a  street  at  the  time  of  an  aooident  Is  eharge- 
able  to  the  negligenee  of  a  mty,  and  aaoh  negligenee^  together  with  the 
aet  ef  n  drayman,  enoaea  an  injory  to  a  penon  gnilty  of  no  oontribntory 
nagHganaub  the  negliganoe  of  the  dty  ia  part  of  the  proarimato  eaose,  for 
whidi  it  ia  liable.  Theae  iMoee  should  be  determined  by  the  Jory  from 
all  the  faoti^  taking  into  oonaideration  the  power%  datioi^  and  rights  of 
the  city  nnder  ita  eharter  and  ordinaneea. 
MwaUQMMtm  ov  Cut— Pbozxmats  Causi.  —  When  it  la  negligenee  on  the 
part  ef  m  eity  to  fail  to  remove  a  Inmber-pile  from  a  atreet^  the  fact  that 
the  Inmber  was  oaref nlly  and  safely  piled  is  immatoriaiy  prorided  ita  be- 
ing there  ia  a  oonevrring  proximate  eanae  of  the  injury  sued  for. 

imc&  — Thb  Pbozdcati  Oavib  is  not  neoessanly  the  last  aot  or 
net  to  the  Injury,  but  it  may  be  such  an  aot,  wanting  in  ordinary 
M  aetifrely  aide  In  produoing  the  injury,  aa  a  direet  and  existing 
It  need  not  be  the  aole  eauas^  but  must  be  a  eoncnrring  eanse, 
aueii  aa  might  reasonably  hare  been  oontomplated  aa  inrolnng  the  result 
under  the  attending  eiroamstaneai^ 

K  D.  (7a«i%  and  Amim  <MdKUberg^  tot  the  appellant 

2L  W.  Skodeif  for  the  appellee. 

CioLLABD,  J.,  Section  A.  This  salt  was  broaght  by  Paul* 
ine  V.  Gbnsalee,  the  appellant,  a  minor,  hj  her  next  friend* 
Andeses  Gonsalee,  against  the  dty  of  Galyeston,  to  recover 
damages  for  injnries  received  by  heti  caused  by  the  falling  of 
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lumber  from  a  pile  of  lumber  alleged  to  bave  \yeen  unlawfully 
placed  in  Twenty-seventh  Street,  and  allowed  to  remain  there, 
the  city  having  notice  of  the  fact.  It  seems  that  lumber  had 
been  piled  in  the  street — carefully  piled  —  by  A.  J.  Perkins 
&  Co.,  lumber  dealers;  and  such  a  pile  of  lumber  had  been 
there  in  the  street  for  some  years,  a  part  of  the  street  being 
used  by  Perkins  &  Co.  as  a  lumber-yard.  On  the  thirteenth 
day  of  May,  1890,  a  drayman,  Peter  Peterson,  was  hauling 
lumber  loaded  diagonally  on  his  dray,  and  had  occasion  to 
turn  into  the  street  from  an  alley  and  to  pass  by  the  pile  of 
lumber  in  the  street.  In  doing  so,  and  he  says  driving  care* 
fully,  his  load  come  in  contact  with  the  pile  of  lumber,  and 
knocked  off  some  heavy  pieces  on  the  opposite  side  from  him. 
The  plaintiff,  Pauline  Gonzales,  and  another  child,  Maggie 
O'Reagan,  were  on  the  opposite  side  of  the  lumber-pile,  out  of 
sight  of  the  drayman.  The  falling  lumber  struck  the  children, 
killing  Maggie  O'Reagan  immediately,  and  severely  injuring 
the  plaintiff.  The  petition  is  not  objectionable,  showing  that 
but  for  the  unlawful  piling  of  the  lumber  in  the  street  and  al- 
lowing it  to  remain  there,  which  fact  the  city  knew,  the  acci- 
dent would  not  have  occurred.  The  defense  set  up  was,  that 
the  lumber  was  carefully  and  safely  piled  in  the  street  by 
A.  J.  Perkins  &  Co.,  near  the  west  sidewalk,  so  as  to  leave  at 
the  locality  an  open  and  unobstructed  space  for  trayel  in  the 
usual  mode,  and  that  while  the  children  were  playing  near 
the  pile  of  lumber,  between  it  and  the  west  sidewalk,  the  dray- 
man carelessly  drove  his  load  of  lumber  against  the  same, 
knocking  off  some  of  the  pile,  and  so  caused  the  injury,  witl>- 
out  any  fault  on  the  part  of  defendant,  and  that  but  for  the 
careless  act  of  the  drayman,  the  injury  would  not  have  oc- 
curred. It  is  also  set  up  by  defendant  that  the  injury  was 
not  caused  by  any  careless  piling  of  the  lumber.  There  was 
evidence  tending  to  establish  the  facts  set  up  in  defense. 

The  court  instructed  the  jury  as  follows:  '^The  proximate 
cause  of  plaintiff's  injury  was  not  the  pile  of  lumber,  but  was 
the  act  of  the  dray-load  ef  lumber  being  driven  against  the 
pile  of  lumber,  which,  although  on  the  street,  was  properly 
piled,  and  therefore  the  law  will  not,  in  such  case,  cause  any 
liability  on  the  part  of  the  city,  and  you  should  find  a  verdict 
for  the  defendant." 

Plaintiff's  case  is  based  upon  the  theory  that  the  placing  of 
the  lumber  in  the  street  was  unlawful;  that  the  city  authori- 
ties knew  it  was  there,  and  wrongfully  and  negligently  suf- 
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fered  it  to  remain  there  as  an  obstmction  to  travel,  its  charter 
giving  it  fall  control  over  its  streets,  alleys,  and  public  ways, 
and  its  ordinances  anthorizing  and  requiring  it  to  remove  all 
obstructions  therefrom.  The  city's  liability  is  based  upon  its 
negligenco  in  failing  to  remove  the  obstruction.  The  court 
refused  instructions  asked  by  plaintiff  presenting  this  view  of 
the  case.  Error  is  assigned  to  the  charge  given  and  to  the 
rejection  of  the  charges  asked. 

The  first  question  to  be  determined  by  the  jury  was,  whether 
the  city  was  negligent  in  failing  to  cause  the  obstruction  to  be 
removed  from  the  street;  and  did  the  city  have  notice  of  the- 
same?  or  was  it  charged  with  notice  from  the  length  of  time  it 
was  there,  or  from  any  other  circumstance?  It  is  contended 
by  appellee  that  if  this  fact  be  found  in  the  affirmative,  yet 
the  injury  was  caused  by  the  act  of  an  intermediate  agency, 
by  the  act  of  the  drayman  as  the  proximate  cause,  and  the 
city  would  not  be  liable.  We  do  not  think  this  is  the  princi* 
pie  governing  the  case.  If  it  should  be  held  that  it  was  neg- 
ligence on  the  part  of  defendant  at  the  time  of  the  injury  to 
have  failed  to  remove  the  obstruction  from  the  street,  and  this 
fidlare  and  the  act  of  the  drayman,  both  concurring,  caused 
the  injury,  the  city  would  be  liable.  This  would  be  true 
whether  the  act  of  the  drayman  was  negligent  or  not. 

It  is  true,  if  the  drayman  had  not  run  his  load  against  the 
lumber  the  accident  would  not  have  occurred,  and,  on  the 
other  hand,  if  the  lumber  had  not  been  in  the  street,  it  would 
not  have  occurred.  Dispense  with  either  of  these  facts,  and 
there  would  have  been  no  injury.  The  liability  cannot  be 
tested  in  this  manner,  nor  by  comparing  the  negligence  of  the 
two,  if  both  were  guilty  of  negligence.  If  the  presence  of  the 
lamber^pile  in  the  street  was  at  the  time  chargeable  to  the  neg* 
ligence  of  the  dty,  and  such  negligence,  together  with  the  act 
of  the  drayman,  caused  the  injury,  it  would  be  in  part  the 
proximate  cause.  This  view  is  in  accord  with  the  decisions 
of  our  supreme  court  In  the  case  of  Intematicmal  etc.  Ry  Co. 
V.  dart,  81  Tex.  48,  this  doctrine  is  unmistakably  adopted 
by  our  supreme  court  Henry,  J.,  delivering  the  opinion,  ap- 
proves the  principle  stated  by  text-writers,  quoting  from  them 
as  follows:  ^  An  intervening  act  of  an  independent  voluntary 
sgent  does  not  arrest  causation,  nor  relieve  the  person  doing: 
the  first  wrong  from  the  consequences  of  his  wrong,  if  suclk 
intervening  act  was  one  which  would  ordinarily  be  expected 
to  fiow  from  the  act  of  the  first  wrong-doer.  The  mere  fact 
r 
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that  another  peraoii  oonoois  or  co-operatea  in  prodadng  the 
injury,  at  oontribntas  thexeto  in  any  degree^  whether  large  or 
Bmall|  ie  of  no  importance.^'  The  opinion  prooeeda  to  add: 
^  If  the  negligent  aeta  of  the  defendant  and  the  electric-wire 
company  wen  aimnltaneona  and  concurrent,  both  were  liable 
for  the  consequences."    See  other  authorities  cited  in  the  case. 

In  the  caee  before  us,  as  has  often  been  said,  the  question  of 
negligence  or  not  on  the  part  of  the  city  should  have  been  left 
to  the  jury.  If  the  city  were  guilty  of  negligence,  and  it  was 
a  concurring  proximate,  existing  cause  of  the  injury,  and  the 
plaintiff  was  guilty  of  no  contributory  negligence,  she  should 
recover.  The  jury  should  determine  these  issues  from  all  the 
factS|  taking  into  consideration  the  powers,  duties,  and  rights 
of  the  city  under  its  charter  and  city  ordinances.  The  court 
erred  in  taking  the  case  out  of  the  hands  of  the  jury  by  the 
charge.  The  charge  seems  to  lay  stress  upon  the  &ct  that 
the  lumber  was  carefully  and  saAly  piled,  and  that  if  it  was, 
the  verdict  should  be  for  the  defendant 

The  most  important  question  was.  Was  it  negligent  for  the 
dty  to  suffer  the  lumber  to  remain  in  the  street  at  all  ?  Was 
the  lumber-pile  an  obstruction  in  the  street?  and  was  the  city 
negligent  in  not  removing  it,  or  causing  it  to  be  done?  If 
there  was  no  negligence  in  this,  or  the  city  could  lawfully 
allow  the  obstruction  in  the  street  (but  we  do  not  say  it 
would  be  lawful  for  the  purposes  shown),  then  the  manner  of 
piling  the  lumber  might  become  important  to  show  negligence, 
or  if  negligence  is  shown  in  allowing  it  to  be  there,  the  man- 
ner of  piling  might  be  an  additional  proof  of  negligence;  but 
it  does  not  occur  to  us  that  the  petition  raises  this  question. 
If  it  were  unlawful  and  negligent  to  fail  to  remove  it  from  the 
street,  the  fact  that  it  was  carefully  and  safely  piled  would  be 
immaterial,  provided  its  being  there  was  a  concurring  proxi- 
mate cause  of  the  injury.  By  proximate  cause  we  do  not 
mean  the  last  act  of  cause,  or  nearest  act  to  the  injury,  but 
such  act,  wanting  in  ordinary  care,  as  actively  aided  in  pro- 
ducing the  injury  as  a  direct  and  existing  cause.  It  need  not 
be  the  sole  cause,  but  it  must  be  a  concurriDg  cause,  such  as 
might  reasonably  have  been  contemplated  as  involving  the 
result  under  the  attending  circumstances:  Fames  v.  T.  &  N. 
0.  Ry  Oo^  63  Tex.  664,  665;  J<me$  v.  Oeorge,  61  Tex.  353;  48 
Am.  Rep.  280;  Seals  v.  GvifeU.  22'y  Co.,  65  Tex.  277,  278;  67 
Am.  Rep.  602;  Brandon  v.  Gvlf  City  etc.  Mfg.  Co.,  51  Tex. 
128;  1  Thompson  on  Negligence,  144;  2  Thompson  on  Negli- 
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genoa^  1100,  seo.  12,  and  note;  1  Sutherland  on  Damages,  20, 
22. 

We  eonolnde  that,  becanae  of  the  error  in  the  court's  charge, 
the  judgment  should  be  reversed,  and  the  cause  remanded. 


HiniJBSSaS'— >  PaoxniATa  CUosx.  —  Li  determlaiiig  wbut  is  proxiimty  of 
MMtb  tlM  tnw  rvla  i%  that  the  in  jury  m««t  be  the  natural  and  probable  con- 
■eqaenoe  ^  the  negligenoe;  tnch  a  oonaeqnenee  aa»  mnder  the  oirenmstanoes  of 
the  oMe,  night  aad  oaght  to  hare  been  foreaeen  bj  the  wiong-doer  aa  likely 
te  lev  from  hbaoti  WeM  Makma§  Tp.  ▼.  WaUoB,  116  Fk.  St.  S44;  2  Am. 
8i  Bep.  &H,  aad  note  eoUeetiag  previous  oaiea  in  the  aeriea;  JcuJcaonvUle 
#a  JTy  Ok  ▼•  PmimtMJar  LoMd  eic.Ck.,fa  Fla.  1.  One  guilty  of  negligence 
k  deemed  to  haye  forMnt%  aad  is  liable  for  all  oenaeqaeneea  which  may 
■atorally  ensne  therefrom  without  the  intervention  of  some  other  indepen- 
dent  agency,  althoagh  in  adranee  the  aotoal  letnlt  might  have  seemed  im- 
probable: Bmmting  ▼.  HogieU,  139  Pa.  St.  363;  23  Am.  St.  Rep.  192;  Quigle^ 
V.  IMnaarscSb  Ocmai  Ob.,  148  Pa.  Si  388;  U  Am.  St.  Repw  504.  The  no- 
^ect  of  a  eity  to  keep  ite  streets  in  proper  condition  for  safety  does  not  ren- 
der H  liable^  when  sneh  negligeaoe  is  the  remoto,  bvt  not  the  proximate, 
CBMeof  the  injnry:  Oibte  v.  O^vseeal  CH^B,  JS.  Ok,  48  La.  Ann.  327;  26 
Am.  St  Bepw  187.  See  farther,  notes  to  Brawn,  v.  Chicago  eie.  B.  B.  Co,,  41 
An.  Repw  53-68;  Forney  v.  Oeldmaeher,  42  Am.  Rep.  390-393;  Campbell  v. 
CUg  (if  SMwcUer,  60  Am.  Bep.  669^674;  WMe  v.  Conl]/,  62  Am.  Rep.  157- 

m. 

HiouoKNCS.  —  PROKIMATB  Gaubb  is  a  qaeetkm  for  the  jury,  if  the  facte 
are  dispnteds  Wmi  Makamog  Tp^  v.  WaiaoM,  116  Pkk  St.  344;  2  Am.  St.  Rep. 
864$  TnfT.  Cmp€  Feat  He.  B.  B.  Co.^  09  N.  G.  298;  6  Am.  St.  Rep.  521. 

GoHcmntnT  KsouasNCS:  See  note  to  VUlagt  pf  CcuiervUle  v.  Cook,  16 
Am.  St.  Rep.  250-257.  When  an  accident  occurs  from  two  causes,  each 
due  to  the  negligence  of  different  persons,  but  together  the  efficient  cause, 
then  all  the  persons  whose  aeta  ooatributed  to  the  aeddent  are  liable  for  the 
issniting  injury,  and  the  negligence  ef  one  is  do  ezcnae  for  the  negligence  of 
the  other:  OuVete.  B^pOo.  v.  MeWkkier,  77  Tex.  356;  19  Am.  St.  Rep.  756; 
OomolidaUd  tie.  Oo.  r.  Kei/er,  134  111.  481;  23  Am.  St.  Rep.  688;  Blectric  B'p 
Ox  ▼.  Shekon,  89  Tenn.  423;  24  Am.  St  Rep.  614;  Jaekmmville  ete.  B*y  Oo, 
t,  f  iraiiifBT  LmA  efe  Ox,  S7  fla.  1. 
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— AflOBincnT  sf— Rioord  aa  Evidsnox.  —  When  the  record  of  a 
deed  is  offered  in  evidence  by  consent,  and  the  record  shows,  immediately 
fsUowing  snob  deed,  without  any  space  or  lines  intervening,  the  follow- 
ing: "  Assignments  —  I  assign  the  within  to  Elizabeth  Graham,  for  value 
leeeived  of  her,"— followed  by  the  aignature  and  aeknowledgment  of  the 
grantee  named  in  the  deed,  both  instruments  purporting  to  be  acknowl- 
edged before  the  same  officer  the  same  day,  the  record  of  both  being 
apparently  in  the  same  handwriting,  and  with  but  a  single  ffle-mark  for 
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the  reoord  of  both,  the  record  of  the  aasignment  is  admissible,  in  connec- 
tion with  the  record  of  the  deed,  for  the  purpose  of  showing  what  the 
assignment  refers  to,  and  that  in  fact  it  was  indorsed  on  the  deed,  and 
that  it  referred  thereto  and  to  the  land  therein  described. 

Dbid6  —  SuvFiciBNOT  OF. — No  precise  technical  words  are  required  to  be 
need  in  a  conveyance  of  real  estate.  The  use  of  any  words  which  amount 
to  a  present  contract  of  bargain  and  sale  is  sufficient.  Whatever  may 
be  the  inaccaracy  of  expression  or  the  inaptness  of  the  words  ased  in  the 
instmment^  the  courts  will  give  effect  to  it,  if  an  intention  to  pass  the 
title  can  be  discovered  therefrom. 

DuDB  —  AflnoNmNT  of.  —  An  assignment  in  the  following  words,  "I  as- 
sign the  within,  for  valne  received,*'  indorsed  upon  and  immediately 
following  the  words  of  a  deed,  and  duly  aoknowledged  and  signed  by  th« 
grantee  named  therein,  is  sufficient  to  vest  the  title  to  the  land  desoribed 
in  the  deed  in  the  aosignee  named  in  snch  assignmenti 

BasMtty  8&ay^  and  Mme^  for  the  appellants. 

Searcy  and  Oarrettf  and  If.  If.  Kinney ^  for  the  appellees. 

FisHBB,  J.y  Section  B.  This  is  a  suit  of  trespass  to  try  title, 
brought  by  appellants  against  appellees,  for  certain  lands  de- 
scribed in  the  petition.  Appellees  pleaded  not  guilty,  and  the 
three,  five,  and  ten  years'  statutes  of  li  mi ta tions.  It  is  ad  mitted 
that  William  B.  Travis  and  Robert  E.  Handy  are  the  original 
grantees  of  the  land,  and  that  both  plaintiffs  and  defendants 
respectively  claim  title  under  them,  and  that  they  are  com- 
mon source.  It  is  admitted  that  appellants  are  the  children 
and  heirs  of  Mrs.  Elizabeth  Graham,  wife  of  John  M.  Gra- 
ham, and  that  the  said  Elizabeth  and  John  M.  Graham  are 
both  dead.  Appellants,  as  title,  introduced  in  evidence,  —  1. 
The  reoord  of  a  deed  from  R.  E.  Handy  to  James  Stephens, 
whereby  Handy  conveyed  all  his  interest  in  the  lands;  the 
deed  dated  October  28,  1888.  2.  Deed  executed  by  James 
Stephens  to  John  M.  Graham,  dated  October,  1841,  and  re- 
corded August  7,  1844. 

The  appellants  offered  to  read  in  evidence  from  the  records 
cS  Washing^n  County  the  following  instrument,  to  wit:  — 

**A8iignment. — I  assine  the  within  to  Elizabeth  Graham,  for 
value  received  of  her,  the  sum  of  fourteen  hundred  and  sixty- 
Chree  dollars  and  thirty-three  centSi  this  April  11th,  1848. 
[Signed]  **  J.  M.  Grahah. 

[Test]  ^'Jaoob  Babnbs. 
"N.  D.  Graham." 

*  Republic  of  Texas,  County  of  Washington. 

"  Before  me,  John  Gray,  clerk  of  the  county  court  in  and 
for  the  county  aforesaidi  came  John  M.  Graham,  and  acknowl- 
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edged  to  me  that  he  rfgned  oTer  the  aboTe  deed  ae  therelii  ex- 
praned.    Giren  under  my  hand  and  seal  of  offlee  this  eeyenth 
daj  of  Atigiut^  1844. 
[u  B.]  [Signed]    •*  Jomr  GbaT|  0.  0.  W.  0.^ 

To  which  instrument  the  appellees  objected,  —  1.  Because 
said  instmment  was  void  for  uncertainty;  2.  Because  there 
was  nothing  on  said  record  to  show  to  what  deed  the  alleged 
assignment  had  reference;  and  8.  Because  the  acknowledg- 
ment was  not  sufficient  to  admit  said  instrument  to  record. 
Which  objections  the  oourt  sustained,  and  excluded  said  in- 
strument. 

Upon  the  refusal  of  the  court  to  admit  this  instrument  in 
evidence,  the  appellants  took  a  nonsuit,  and  judgment  was 
thereupon  entered  dismissing  the  case,  with  judgment  for 
costs  against  appellants.  It  appears  that  the  parties  to  the 
suit  all  agreed  that  copies  of  deeds  found  in  the  records  of 
Washington  County  might  be  read  in  evidence  without  ac- 
counting for  the  originals,  and  without  filing  and  giving  notice 
thereol 

The  appellants  presented  a  motion  to  set  aside  the  nonsuit 
and  judgment  dismissing  the  case,  and  that  it  be  reinstated 
on  the  docket  The  court  overruled  the  motion.  The  refusal 
of  the  oourt  to  admit  this  instrument  in  evidence,  and  the 
overruling  of  the  motion  to  set  aside  the  judgment  dismissing 
the  case,  are  the  only  questions  determined  in  this  opinion. 

Appellants,  in  their  motion  to  set  aside  the  nonsuit  and 
leinstate  the  case,  say  that  they  were  surprised  at  the  ruling 
of  the  court  in  excluding  said  instrument,  and  that  they  will 
be  able  to  show  on  another  trial,  by  one  Napoleon  Graham,  a 
subscribing  witness  to  said  instrument,  that  it  was  indorsed 
on  the  deed  from  James  Stephens  to  John  M.  Graham,  and 
that  it  referred  to  the  land  mentioned  and  described  in  said 
deed;  that  the  witness  Graham  resides  in  the  state  of  Wash- 
ington, and  that  his  affidavit  in  evidence  cannot  be  procured 
at  the  present  term,  but  will  be  secured  at  the  next  term. 

It  appears  from  the  statements  of  the  bill  of  exceptions 
made  and  offered  to  the  action  of  the  court  in  excluding  this 
instrument  that  it  is  recorded  on  page  818  of  book  E,  being  the 
same  page  on  which  the  record  of  the  deed  from  Stephens  to 
Graham  is  found,  and  that  it  follows  immediately  after  said 
deed,  without  any  space  or  line  intervening;  that  both  inst  ru 
ments  purport  to  be  acknowledged  before  the  same  officer  and 
on  the  same  day;  that  the  record  of  both  is  apparently  in  the 
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same  kand writing  and  dene  witli  tlie  same  pen  and  ink;  thttfe 
there  is  but  a  single  file-mark  on  the  record  of  nid  iiiiiia 
ments. 

These  facts  are  Tory  penmasiye  in  producing  a  reasonable 
belief  that  the  excluded  instrument  was  in  fiEMt  indivsed  and 
written  on  the  deed  from  Stephens  to  Graham,  and  that  it  re- 
ferred to  the  deed  and  the  land  therein  described.  At  leas4 
the  circumstances  were  of  sufiScient  importance  to  entitle  the 
fact  as  to  what  deed,  if  any,  the  instrument  referred  to  shooUl 
be  submitted  to  the  jury  and  passed  upon  by  them.  The  court 
could  not,  as  a  matter  of  law,  determine  that  this  instrumeat 
did  not  refer  and  relate  to  the  deed  from  Stephens  to  Graham. 
We  think  the  certificate  of  acknowledgment  to  this  instrument 
is  sufficient,  under  the  law  in  force  at  the  time  it  was  taken: 
Hartley's  Digest,  art  2777. 

It  is  apparent  that  it  was  the  purpose  of  Graham  to  ao» 
knowledge  that  he  signed  the  instrument  for  the  purpose 
therein  expressed.  The  words  ^  signed  over  the  above  deed," 
in  the  certificate  of  acknowledgment,  do  not  detract  from  the 
meaning  we  have  given  to  the  certificate.  The  words  not  only 
mean  that  he  has  transferred  his  right  in  the  deed  to  which 
the  acknowledged  instrument  refers,  but  that,  also,  he  signed 
the  instrument  as  therein  expressed. 

The  difficult  question  we  have  in  the  case  is  the  proper  con* 
struction  to  be  given  to  the  excluded  instrument.  The  law  in 
force  at  the  time  this  instrument  was  executed  gave  a  form  of 
conveyance,  but  provided  that  '* other  forms  not  contravening 
the  laws  of  the  land  should  not  be  invalidated."  The  com- 
mon law,  which  was  also  in  force  in  this  state  at  the  date  of 
this  instrument,  did  not  require  the  use  of  technical  words  in 
making  a  conveyance.  The  employment  of  words  sufficient 
to  show  a  purpose  and  intent  to  convey  is  all  that  was  re- 
quired, either  by  the  statute  or  common  law.  No  precise  tech- 
nical words  are  required  to  be  used  in  creating  a  conveyance; 
the  use  of  any  words  which  amount  to  a  present  contract  of 
bargain  and  sale  is  all-sufficient.  Whatever  may  be  the  in- 
accuracy of  expression  or  the  inaptness  of  the  words  used  in 
an  instrument,  in  a  legal  view,  if  the  intention  to  pass  the  titlo 
can  be  discovered  the  courts  will  give  effisct  to  it  and  construe 
the  words  accordingly.  The  word  ^assign''  is  defined,  '*to 
make  or  set  over  to  another;  to  transfer;  as  to  assign  property 
or  some  int^est  therein":  2  Bla.  Com.  826;  Black^s  Law  Diet. 
97.    The  word  ''assignment"  means,  ^'the  aot  by  which  one 
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person  transfers  to  another  or  canses  to  Test  in  another  his 
property,  or  an  interest  therein;  the  transfer  or  making  oTer 
the  estate,  right,  or  title  which  one  has  in  lands  and  tone- 
menta'':  Black's  I^w  Diet  97,  98;  Burrill  on  Assignments, 
see.  1.  The  constmction  of  instruments  alike  in  manj  re- 
spects to  the  one  before  us  was  passed  upon  and  considered 
in  the  case  of  HutchinB  y.  Carletonj  19  N.  H.  610.  In  the 
c^unioQ  the  eourt  say:  ^*  As  to  the  words  necessary  to  be  used 
in  a  deed  under  our  statuto,  a  great  latitude — a  least,  a  greai 

liberality  —  has  been  allowed It  may  well  be  said,  as 

Is  said  in  regard  to  deeds  of  bargain  and  sale,  nothing  can  be 
more  liberal  than  the  rule  of  law  as  to  the  words  requisite  to 
create  them.  ^Assign  and  make  orer'  are  as  effectual,  when 
a  good  consideration  is  expressed,  as  'quit  my  claim/  or  many 
other  forms  that  have  been  sanctioned  as  sufficient  to  raise  a 
Ufle  or  pass  an  estate.  *  Assign '  is,  in  the  opinion  of  Chan^ 
eellor  Kent,  tantamount  to  *  grant,'  and  effectual  for  all  pur- 
poees  of  the  deed  of  grant  established  by  the  statutes  of  the 
state  of  New  York:  4  Kent's  Com.  491,  492,  in  notes.**  The 
word  **  grant,"  when  used  in  an  instrument,  is  construed  as 
an  operative  word  of  conveyance.  The  instrument  before  us 
mentions  Elizabeth  Graham  as  the  grantee,  and  that  the  sum 
of  $1,463.33,  the  consideration  stated,  was  received  from  her, 
and  states  that  **  I  assign  the  within  to  Elizabeth  Graham." 
If  it  be  true  that  this  instrument  refers  to  the  deed  executed 
by  James  Stephens  to  Graham,  or  was  written  and  indorsed 
on  the  deed  (which  are  facts  to  be  passed  on  by  the  jury), 
then  the  words,  '^I  assign  the  within,"  are  effectual  not  only 
to  pass  the  title  to  the  paper  upon  which  the  deed  from  Sto« 
phens  to  Graham  was  written,  but  also  to  pass  the  title  to  the 
land  described  in  the  deed.  Such  was  the  evident  purpose 
and  intention  of  Graham  in  executing  this  instrument.  This 
is  gathered,  not  alone  from  the  use  of  the  words  ^'  assign  the 
within,"  but  also  from  the  consideration  paid  as  stated  in  the 
instrument.  If  the  irord  **  within  "  refers  to  a  certain  deed, 
and  it  is  produced,  and  it  appears  therefrom  that  it  conveys 
certain  described  lands,  then  the  essential  of  this  instrument 
as  a  perfect  conveyance — that  is,  the  description  of  the  land 
eonveyed,  which,  upon  the  face  of  this  instrument,  is  not  given 
—  is  supplied  and  made  perfect  by  the  deed  referred  to.  We 
think  the  instrument  before  us  sufficient  as  a  oonveyanos 
when  aided  by  the  "  within  "  referred  to. 
We  report  the  ease  for  reversaL 
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CoNVBTANOB— WoBDS  SomoiBNT  TO  OonsTTTun. — Inieni  G^overM. — 
it  is  well  settled  that  no  partioalar  form  of  words  is  neoeuary  to  effeot  m 
conveyance  of  red  estate.     Any  words  whioh  denote  the  intention  of  the 
parties  to  a  deed  to  transfer  the  title  from  one  to  the  other  are  suffi* 
oient   to  make  a   oonveyaace:   Oambril  v.  Rost^  8  Blackf.    141;  44  Am. 
Dec.  760;  2  Bla.  Oom.  298;  4  Kent's  Com.  460.     Any  writing  which  con- 
tains a  grantor,  a  grantee,  a  detcription  of  the  land  or  interest  thereia 
granted,  or  a  reference  to  soma  other  instrument  showing  saoh  desorip* 
tion  and  making  it  certain,  together  with  words  which  may  be  construed 
to  imply  a  grant  by  the  grantor  to  the  grantee,  is  a  snffident  deed  if  exe- 
cuted according  to  the  law  of  the  state  where  the  land  is  situated.     An 
instrument  purporting  to  be  a  deed  will  bo  effectual  if  it  contains,  in  any 
part,  apt  words  of  conveyance;  but  if  no  words  importing  a  grant  can  be 
found  therein,  it  will  be  deemed  utterly  void,  although  in  other  respeota 
formal  and  regular:  Hummehnan  v.  Mounts,  87  Ind.  178;   Webb  v.  Mullhu,  78 
Ala.  Ill;  Shai^  v,  Bailey,  14  Iowa,  3S7;  81  Am.  Deo.  489;  Brmm  v.  Manter, 
21  N  H.  628;  53  Am.  Dec.  223.    In  WM  v.  MuUim,  78  Ala.  113,  the  court 
said  that  **  the  title  to  land  can  be  transferred  from  one  person  to  another  only 
by  apposite  and  appropriate  language.     It  was  not  the  intention  of  the  stat- 
ute to  dispense  with  the  use  of  any  words  whatever  operative  to  conToy.    By 
the  statute,  the  duty  is  imposed  upon  the  courts  to  liberally  construe  the 
words  employed  in  the  conveyance  as  words  of  transfer,  and  give  them  effeot 
and  operation  according  to  the  intention  of  the  grantor,  to  be  collected  from 
the  entire  instrument.     There  must,  however,  be  some  words  intended  as 
words  of  conveyance.     They  cannot  be  supplied  by  judicial  interpolation.** 
So  in  Hummelman  v.  Mounts,  87  Ind.  178,  Mr.  Justice  Elliott^  in  delivering 
the  opinion  of  the  court,  said:  "  While  it  is  true  that  if,  in  any  part  of  the 
instrument,  apt  words  of  conveyance  are  used,  the  instrument  will  be  treated 
as  a  deed,  it  is  also  true  that  if  no  such  words  can  be  found  in  any  part,  it 
will  be  deemed  utterly  devoid  of  force:  Davis  v.  Davis,  43  Ind.  561.     Instru- 
ments will  be  so  construed  as  to  carry  into  effect  the  intention  of  the  parties, 
but  there  must  always  be  sufficient  words  to  enable  the  courts  to  ascertain 
from  the  instrument  what  this  intention  was.     Courts  cannot,  however^ 
make  contracts  for  the  parties.     It  is  not  their  province  to  write  in  an  in- 
strument words  which  will  make  it  operative  as  a  deed,  when  none  of  that 
character  have  been  written  by  the  parties  themselves.     The  rule  that  oonrte 
will  so  construe  an  instrument  as  to  make  it  effective  does  not  mean  that 
courts  will  inject  into  it  new  and  distinct  provisions."    The  intent,  when 
apparent,  and  not  repugnant  to  any  rule  of  law,  will  control  technical  terms, 
for  the  intent,  and  not  the  words,  is  the  essence  of  every  agreement.     In  the 
exposition  of  deeds,  the  construction  must  be  upon  the  view  and  comparison 

the  whole  instrument,  and  with  a  view  to  give  every  part  of  it  meaning 
and*"Wfe<i^;aj7^  v.  Eames,  40  Vt.  16;  94  Am.  Dec.  363;  CoUiru  ▼.  LaveUe. 
44  Vt.  230;  Hoifans  v.  CarrtUh,  19  Fla.  84;  SteuKirt  v.  Lang,  37  Pa.  St.  201; 
78  Am.  Dec.  414;  Ware  v.  RuJianhon,  3  Md.  606;  66  Am.  Dec.  762;  Thorn- 
ton V.  Mulqainne,  12  low*,  649;  79  Am.  Dec.  648.  However  nnteohnical  and 
ungrammatical  the  words  of  a  deed  may  be,  it  will  still  be  valid  if  it  suffi- 
ciently  and  legally  declares  the  grantor's  intention:  Doe  ex  denu  Oobb  v. 
HifKs,  Busb.  343;  69  Am.  Dec.  559;  T/tompson  ▼.  MeKap,  41  Gal.  221; 
Sprnjtte  v.  EdwmU,  48  Cal.  249.  •  In  OrueUr  v.  Lindenjneier,  42  Minn.  100, 
the  court  said:  "Technical  rules  of  construction  are  not  favored,  and  are 
not  to  be  so  applied  as  to  defeat  thef  intention  of  the  parties,  for  such  mles 
•f  oonstmction,  in  modem  times,  hive  given  way  to  the  more  sensible  rule, 
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vhich  ii^  in  all  eaaai^  to  gire  effect  to  tho  intention  of  tbo  parties,  if  practi* 
oaUe^  when  no  mlea  of  law  are  violated.  Too  mnoh  stress  ia  not  to  be  laid 
OD  the  gitunmatioal  eonatmotion  or  forma  of  expression  need.  The  cardinal 
rule  of  oooatmction  ia  to  ascertain  and  give  eflfoot  to  the  intention  of  the  par* 
ties  to  the  inatnunent;  and  to  this  end  the  court  must  consider  all  parts  of 
it,  and  the  oonatmotion  must  be  npon  the  entire  deed,  and  not  upon  dis- 
jointed parta.  And  if  the  language  is  ambiguous,  resort  may  be  had  to 
evidence  of  sarronnding  oirenmstanoea  and  the  situation  of  the  parties^  if 
oeceasary,  in  order  to  throw  light  upon  their  intention.''  **  Ck>nrts  are  to  so 
construe  the  words  of  a  grants  if  possible,  as  to  give  effect  to  it^  if  it  be  plain 
that  the  parties  intended  it  as  an  effective  conveyance.  In  the  construction, 
the  expressed  will  of  the  parties  is  to  control.  If  this  be  plain  upon  the  face 
of  the  instmment^  courts  are  to  go  no  further,  though  the  words  used  frus- 
trate the  grant  itself.  Where  the  expression  of  the  intent  is  doubtful  and 
ambiguoua,  the  most  material  and  certain  among  the  evidences  of  intent  are 
te  be  selected  and  accredited  **:  Jenning$  v.  BrtgecuUne^  44  Ma  33S. 

*'  Whenever  the  language  of  the  conveyance  evidences  the  intention  of  the 
grantor  to  convey  the  entire  dominion,  ownership,  and  control  of  the  land 
inmiediately  to  the  grantee,  it  ahould  be  held  as  effectual  for  this  purpose  as 
toy  other  conveyance,  by  either  of  the  modes  of  transferring  title  recognised 
by  the  common  law":  Baker  v.  We$Ux)U,  73  Tex.  129-133. 

It  is  not  essential  that  a  deed  of  conveyance  should  follow  any  prescribed 
form  of  words.  If  the  intention  to  convey  is  clearly  expressed,  it  will  not 
be  defeated  by  the  fact  that  the  instrument  also  partakes  of  the  nature 
of  a  contract.  Thus  when  a  conveyance  is  embodied  in  a  contract^  and  from 
the  whole  instrument  it  clearly  appears  what  land  is  intended  to  be  con* 
veyed,  and  to  whom  the  land  will  pass,  although  the  grantee  ia  not  formally 
named  in  the  conveying  part  of  the  instrument,  nor  the  land  particularly 
described,  and  although  reference  to  another  deed  may  be  necessary  to  as* 
certain  the  particular  description  thereof:  AmeHeam  EmigraiU  Go.  ▼.  Glarl^ 
02  Iowa,  182. 

An  instrument  conveying  all  debts,  dues,  and  demandsi  real,  personal,  and 
mixed,  which  are  due  and  owing  or  of  right  belonging  to  the  grantor,  by 
virtue  of  inheritance,  legaoiea,  bonds,  notes,  book  debts,  or  otherwise,  to  the 
grantee,  passes  real  estate:  MeWiUianu  v.  Martin,  12  Serg.  &  B.  269;  14 
Am.  Dec  688.  On  the  other  hand,  the  words  **  grants  assign,  bargain,  and 
sell"  unto  a  named  person  ''all  and  all  manner  of  goods,  chattels,  debts, 
money,  and  all  other  things  of  me  whatsoever,  as  well  real  as  personal,  of 
what  kind,  nature,  and  quality  soever,  to  have,"  eta,  have  been  held  not 
soiBcient  to  pass  the  title  to  real  estate:  InffM  v.  Nooney,  2  Pick.  862;  18 
iLm.  De&  484w  It  has  also  been  decided  that  a  deed  containing  the  words 
"sign  over,  *  as  the  only  words  which  by  any  construction  may  be  deemed 
operative  words  of  conveyance  or  grant  is  not  sufficient  to  convey  an  estate 
in  land:  MeKmney  v.  8eUle$f  31  Mo.  641.  The  better  rule,  however,  wotdd 
leem  to  be,  that  the  words  ''assign  and  make  over,"  or  "  mortgage,  assign 
over,  and  transfer,"  are  sufficient,  in  a  deed  duly  executed,  to  pass  the  legal 
titie  to  a  freehold  estate:  BtUddngs  ▼.  Carktm^  19  N.  H.  487|  (TamMT  ▼. 
J?ow,  8  Blaokf.  140;  44  Am.  Dec.  760. 

Indormment  or  Assignment  an  Deed,  Effect  qf,  — In  Amutrong  ▼.  Stovall,  26 
Miss.  ^5-281,  it  is  broadly  asserted  "  that  a  memorandum  or  indorsement 
written  on  a  deed  at  the  time  of  its  execution  becomes  a  part  of  the  deed." 
It  would  seem,  however,  that  such  indorsement  on  the  deed  must  be  sealed, 
in  order  to  make  it  effective  in  those  states  where  a  seal  is  necessary  to  the 
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yalidity  of  a  deed.  The  atrave  assertion  was  made  in  a  ease  wliere  the  deed 
purported  on  its  face  to  be  a  oonveyance  of  separate  estate  by  a  wife,  with 
the  consent  of  her  husband,  and  which  was  signed,  sealed,  and  acknowledged 
by  both,  although  the  name  of  the  husband  did  not  appear  in  the  body  of  the 
deed  as  a  grantor.  In  both  Armstrong  ▼.  StovdU,  26  Miss.  275,  and  Stone  r. 
Montgomeryf  35  Miss.  8^,  such  a  deed  wae  deemed  snfficient  to  pass  the  legal 
title. 

A  redelivery  of  a  deed  containing  an  unsealed  indorsement  signed  by  the 
original  vendee,  to  the  effect^  **I  transfer  the  within  deed  to  the  grantor 
named  therein  again,"  or  '*  I  relinquish  all  my  right  and  title  to  the  within 
deed,**  will  not  operate  as  a  reconveyance  of  the  legal  title  to  the  estate  con- 
veyed by  the  deed:  Doe  ex  dem.  Linker  v.  Long,  W  ff,  C.  296;  TungtattT, 
CM,  109  N.  0.  316;  Lemiee  of  BerUley'a  Hdre  v.  Dcforeti,  2  Ohiob  221;  16  Am. 
Deo.  546;  Arms  v.  Burt,  I  Vt.  303;  18  Am.  Dec.  680.  But  where  the  grantee 
in  a  deed  places  on  the  back  of  it  an  assignment,  nnderhis  hand  and  seal,  o^ 
all  his  right,  title,  and  interest  "  in  and  to  the  within  deed,"  to  his  son,  for 
value,  and  then  delivers  it  to  such  son,  such  assignment  will  convey  the  legal 
title,  if  surrounding  circumstances  indicate  an  intent  to  transfer  the  land: 
Lemon  v.  Oraham,  131  Pa.  St.  447.  "  ^  '- 

In  Iowa,  a  deed  is  not  required  to  be  sealed,  and  the  title  to  land  will  pass 
by  operation  of  a  deed  not  under  seal,  and  no  reason  is  observed  why  the 
title  will  not  pass  under  an  assignment  indorsed  on  the  deed,  although  no 
seal  is  anywhere  attached  to  the  deed;  Pieraon  v.  Armstrong,  1  Iowa,  282; 
63  Am.  Dec.  440.  And  the  same  rule  applies  in  Texas:  Frost  ▼.  Wait/,  Tl 
Tex.  455;  19  Am.  St.  Rep.  761;  and  in  California:  Stanley  v.  Oreen^  12 
Cal.  148;  Cal.  Civ.  Code,  sec.  1092;  Moore  v.  Waddle,  34  Cal.  14S. 

In  all  states  where  a  seal  is  required  by  statute  to  be  attached  to  a  deed, 
an  instrument  having  the  form  of  a  deed,  but  executed  without  a  seal,  is  not 
a  deed.  But  when  it  appears  that  it  was  made  with  the  intent  to  pass  an  es- 
tate,  and  is  otherwise  sufficient  for  that  purpose,  it  will  be  enforced  in  eqnitjt 
Jewell  V.  Harding,  72  Me.  124;  Floyd  v.  Rkka^  14  Ark.  286;  68  Am.  Deo. 
374;  Afunds  v.  Cassidey,  98  K.  0.  558;  Frost  v.  Wolf,  77  Tex.  455;  19  Am, 
St.  Rep.  761;  Beardsley  v.  KrdgU,  10  Vt.  185;  33  Am.  Dec  193.  And  so  al- 
though an  unsealed  assignment  of  a  deed  indorsed  thereon  by  the  grantee 
will  not  operate  to  reconvey  the  legal  title  to  the  land  in  those  states  where 
a  seal  is  necessary  to  the  validity  of  a  deed,  yet  such  assignment^  especially 
if  founded  upon  a  valuable  consideration,  may  be  treated  in  eqnity  as  a 
valid  contract  to  reconvey,  and,  in  a  proper  action,  a  specific  performsnoo 
thereof  may  be  decreed:  Doe  ex  dem.  Unker  v.  Long,  64  N.  G.  296;  Tunstatt 
V.  Cobb,  109  N.  C.  316;  Lessee  qf  BsnOeffs  Hebrs  ▼•  Drforest,  S  Ohio^  221|  If 
Am.  Dec  646. 
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Will  GBS4TCiio  Trust  wrrHOur  Kamoto  BsvMnoiABT.  —A  trail  ereaM 

1^  will*  withont  anywhere  refarring  to  or  dengnaiiiig  ilia  benefioiariaa 
fbr  whom  tiia  trust  la  inteaded*  la  inoperatiTa  and  void. 

Wills— TRUBiB^-Onmiiirnr  car  Dirns— BzniAifBoini  Wfiimro  to  Ajsk 
—  A  will*  an  ita  imB%  wt  ky  refaranoa  to  acma  writing  axiatiiig  at  tha  time 
whan  tha  will  ia  azaca^ed,  and  ao  refarrad  to  and  idaotifiad  •■  to  baooaa 
a  part  of  it»  mnat  declara  not  only  what  ennmaratad  baqaasta  and  da- 
^saa  ihall  be,  hat  aUo  who  shall  take  tham,  diraotlyy  or  beneficially 
through  a  tmstea^  and  an  axtraneons  writing  not  so  identified  ia  inad* 
■ianbla  to  aid  a  traat  oraatad  by  will  withoat  naming  a  banafiotary. 

Wnxa— BriDBHoa  ov  Tbiatob*8  Ixtiktl —Parol  avidonoa  ia  admimibla 
to  giro  effect  to  an  intention  expressed  in  a  will,  bat  anoh  eyidanee  la 
nayer  admissible  for  the  purpose  of  showing  a  testator's  intention  by 
proof  of  his  oral  declarations  of  intent,  either  aa  to  tha  persons  who  shall 
take  hia  estate,  or  aa  to  what  partioalar  part  of  faia  estate  any  one  person 
waa  intended  to  receive. 

WiLLB  —  CoNSTBUonoiff  OV  Statutx. — While  the  kmgni^  of  the  Tezaa 
statnte  preecribing  the  requisites  to  a  will  la  affirmatire^  it  aa  folly  de- 
niea  testamentary  effect  to  parol  deolarationa  aa  it  would  if  it  expressly 
declared  that  no  testamentary  disposition  fA  property  should  be  made  in 
manner  other  than  that  preaeribed. 

WiLU.  — Iv  THE  Absbhoi  dw  A  Vaud  TvTAifxiiTAisr  DiBTOBonoN  by  a 
testator  of  any  part  of  his  estate,  it  ▼eats  in  his  hsir  at  law. 

Wills — Ikopkbatiyx  Trust  Vsstb  Bxnkvioial  Ihtbrsst  nr  Heir  at 
Law.  —  Whan  a  beqaest  ia  declared  npon  ita  face  to  be  npoo  snch 
trosts  aa  the  testator  haa  otherwise  signified  to  the  devisee,  he  takes  no 
beneficial  iateraat;  and  if  the  trnsta  are  not  anficiantly  defined  by  the 
will,  or  other  writing'identified  as  part  of  it,  the  eqnltable  intereat  goes 
to  the  heirs^  or  next  of  kin,  as  property  of  the  deceased  not  disposed  of 
by  tlie  wilU 

WnjLB.  — TB;iTn8  mot  Suffioijntlt  Dbolabsd  on  the  face  of  a  will,  or  by  a 
writing  identified  aa  a  part  of  it^  cannot  be  sat  up  by  eactrinsio  aridence 
to  defeat  the  rights  of  the  testator's  heirs  at  law,  or  next  of  kin. 

Wills —InoPBRATmi  Trusts.  — A  bequest  in  trust,  without  a  declaration 
of  the  beneficiaries  on  the  face  of  the  will,  or  by  some  other  writing  that 
ean  be  regarded  aa  part  of  it^  is  no  beqaest  at  all,  so  far  aa  the  beneficial 
interest  ia  ooncemed,  and  it  vests  by  law  in  the  hair  al  the  testator# 

Scott^  Levif  and  Smithy  for  the  appellant. 

McLemare  and  Campbell^  for  the  appellees. 

Stattok,  C.  J.  The  discussion  of  this  case  depends  on  the 
effect  to  be  given  to  a  clause  in  the  will  of  Samson  Heiden- 
heimer.     The  entire  will  is  as  follows:  — 

^  1.  I  direct  that  all  my  just  debts  shall  be  paid. 
**  2.   Besides  the  property  which  I  heretofore  donated  and 
gave  to  mj  wife,  Anna  Heidenheimer,  and  which  consists  of 
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two  notes  executed  by  Abe  Heidenheimer,  and  indorsed  by 
M.  Lasker,  aggregating  twenty-eight  thousand  dollars,  also  a 
note  executed  by  Nelson  Davis  &  Co.  for  twelve  hundred  dol- 
lars, certain  bank  stock  held  by  me  in  a  bank  at  Austin  for 
two  thousand  five  hundred  dollars,  a  note  of  one  Rosenberg 
for  fifteen  hundred  dollars,  and  my  life  insuranoe,  amounting 
to  fifteen  thousand  dollars,  I  hereby  give  and  bequeath  to  my 
said  wife  the  further  sum  of  twenty-eight  thousand  three  han* 
dred  dollars,  to  be  paid  to  her  out  of  my  estate  by  my  execu- 
tors. 

^3.  All  other  property,  both  real  and  personal,  which  I 
may  own  or  may  be  entitled  to  at  the  date  of  my  death,  after 
paying  the  aforesaid  legacy  to  my  wife,  I  give,  devise,  and 
bequeath  to  my  brother,  Abe  Heidenheimer,  in  trust,  to  be 
disposed  of  by  him  as  I  have  heretofore  or  may  hereafter 
direct  him  to  da 

'*  4.  My  executors  are  authorized  and  empowered  to  sell 
and  dispose  of  any  and  all  property  of  my  estate,  to  pay  any 
and  all  just  debts  which  I  may  owe,  and  the  legacy  herein 
made  to  my  wife;  and  the  said  Abe  Heidenheimer  shall  have 
full  power  to  sell  and  dispose  of  any  of  the  property  herein 
devised  and  bequeathed  to  him,  as  trustee,  for  the  purpose  of 
carrying  out  my  directions  to  him  in  regard  thereto. 

*'  5.  I  hereby  nominate  and  appoint  Meyer  Bauman,  of  St. 
Louis,  and  Abe  Heidenheimer,  of  Galveston,  to  be  executors 
of  this  will  and  of  my  estate,  and  direct  that  no  security  shall 
be  required  of  them  as  such  executors;  and  it  is  my  will  that 
no  other  action  shall  be  had  in  the  county  court  in  relation  to 
the  settlement  of  my  estate  than  to  probate  and  record  this 
will  and  to  return  an  inventory,  appraisement,  and  list  of 
claims  of  my  estate. 

"In  testimony  whereof,  I  have  hereunto  signed  my  name 
this  fourth  day  of  February,  A.  D.  1891. 

[Signed]  ''Samson  Hbidbnheimbb." 

This  was  probated;  and  the  debts  having  been  paid,  the 
widow  asserts  claim  to  the  entire  estate  not  disposed  of  in  due 
course  of  administration,  on  the  ground  that  the  third  datiBe 
of  the  will  is  inoperative,  because  it  does  not  designate  the 
beneficiaries  for  whom  the  trust  was  intended. 

It  is  conceded  that  plaintiff  is  entitled  to  recover  as  sole 
heir  if  the  clause  is  inoperative.  The  attorney  who  wrote  the 
will  was  permitted  to  testify,  over  objection,  to  some  matters 
that  were  unimportant,  in  the  view  we  take  of  the  case;  for  we 
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would,  in  the  particular  matter  referred  to,  giye  the  same  con- 
Btraction  to  the  language  of  the  will  as  written  which  would 
be  given  to  it  if  the  word  supposed  to  haye  been  unintention- 
allj  omitted  had  been  inserted.  He  was,  however,  permitted 
to  testify  as  follows:  — 

**  Samson  Heidenheimer  told  me,  before  I  wrote  his  will, 
that  he  had  instructed  his  brother,  Abe  Heidenheimer,  as  to 
the  disposition  he  (Abe)  should  make  of  the  property  which 
he  (Samson)  left  to  him  in  trust  by  the  will.  What  these  in- 
structions were  he  did  not  tell  me.'' 

^  Interrogatory  7.  Why  did  you  cause  to  be  written  in  said 
last  sentence  of  said  third  clause,  *  or  may  hereafter  direct 
him  to  do,'  after  having  written, '  as  I  have  heretofore  'f  State 
fully.  A.  I  was  of  the  opinion  that  the  sentence,  'or  may 
hereafter  direct  him  to  do,'  merely  showed  that  the  testator,  by 
reason  of  the  instructions  which  he  had  already  given  to  his 
trustee,  and  which  did  not  appear  on  the  face  of  the  will,  had 
not  thereby  abandoned  or  surrendered  control  of  his  property, 
or  his  legal  right  to  change  his  will  in  such  manner  as  the 
law  permitted  him  to  do;  and  as  the  instructions  he  had 
given  to  the  trustee  were  known  to  said  trustee  alone,  this 
clause  should  show  that  they  were  intended  to  be  permanent 
and  final,  unless  changed  by  codicil  or  new  will. 

**  Interrogatory  8.  Are  you  familiar  with  the  fourth  clause 
of  said  will  as  written  for  Samson  Heidenheimer,  and  as  exe- 
cuted and  probated?  If  yea,  please  state  why  you  provided 
therein,  as  was  done,  that  'said  Abe  Heidenheimer  shall 
have  full  power  and  authority  to  sell  and  dispose  of  any  of 
the  property  herein  devised  and  bequeathed  to  him,  as  trustee, 
for  the  purpose  of  carrying  out  my  directions  to  him  in  regard 
thereta'  What  directions  were  referred  to  by  you, — those  al- 
ready  given  to  Abe  Heidenheimer,  or  some  that  had  not  been 
given?  A.  I  am  familiar  with  the  fourth  clause  of  said  will. 
The  provision  inquired  of  was  put  in  the  will  to  enable  the 
said  trustee  fully  to  carry  out  the  instructions  which  the  tes- 
tator  bad  theretofore  given  him,  the  testator  thinking  that 
such  a  power  in  the  trustee  might  be  necessary  for  the  purpose 
of  executing  his  (the  testator's)  directions.  The  directions  re- 
ferred to  by  this  clause  of  the  will  were  those  the  testator  had 
already  given  to  said  Abe  Heidenheimer,  and  none  others,  as 
the  language  used  plainly  expresses. 

^'  Interrogatory  10.  What  was  the  condition  of  the  health 
•f  Samson  Heidenheimer  at  the  time  of  the  ezeoution  of  said 
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will?  How  Boon  afterward  did  he  die?  A.  Sanuon  Heiden* 
heimer's  health  was  not  good;  he  suffered  with  some  aUment, 
the  nature  of  whioh  I  do  not  knoWi  but  for  which  he  was 
about  to  submit  to  a  surgical  operatioa.  He  left  my  office  to 
undergo  the  operation,  and  died  within  some  seventeen  or 
eighteen  days  after  the  operation  had  been  performed." 

One  of  the  executors  conceded  the  right  of  the  widow,  but 
the  nature  of  the  defense  set  up  by  the  other  will  appear  from 
the  will,  and  the  evidence  of  that  executor,  whose  testimony, 
so  far  as  it  need  be  stated,  was  as  follows:  ^'  Samson  Heiden* 
heimer  came  to  me  on  the  morning  of  the  day  he  made  the 
will,  and  he  sat  down  in  the  <^ce  and  told  me  of  his  inten- 
tion to  make  the  will,  and  he  also  stated  that  he  wanted  to 
put  seventy-five  thousand  dollars  in  my  trust,  for  which  I 
should  distribute  it  according  to  the  way  he  instructed  me; 
and  I  told  him  as  I  could  not  keep  everything  in  my  memory 
I  would  write  that  down,  and  I  sat  down  at  the  desk  and 
wrote  that  down  on  a  piece  of  paper  and  read  it  off  to  him,  and 
asked  him  if  this  was  what  he  wanted,  and  I  UAi  him  I 
wrote  it  down  as  he  called  it  off  to  me/' 

The  witness,  in  response  to  an  interrogatory  by  his  counsel, 
offered  the  written  memorandum.  The  plaintiff  objected  to 
the  question  and  answer  and  to  the  testimony  above  given,  be* 
cause  the  witness  undertook  now  to  add  to  the  will,  and  there 
was  no  averment  that  any  such  matter  testified  to  has  been 
offered  along  with  the  will  for  probate,  and  it  is  incompetent 
now  to  be  urged  as  part  of  the  will,  or  in  connection  with  iL 
The  court  overraled  the  objection,  and  admitted  the  evidence, 
to  which  ruling  the  plaintiff  excepted. 

It  was  admitted  that  nothing  was  ever  ofiered  Ibr  probate 
except  what  is  in  the  will  itself^  and  that  the  only  matter  that 
has  been  probated  is  the  matter  that  is  before  the  court  as 
the  wiU. 

The  paper  introduced  in  evidence  by  the  witness  Abe  Hei- 
denheimer  over  plaintiff's  objection  is  as  follows:  "I  wrote 
down  the  instructions  of  Samson  Heidenheimer  as  to  what  I 
shall  do  to  carry  out  his  testament  if  S.  H.  should  die  before 
I  die.  If  sufficient  money  remains  over  after  the  debts  of 
Samson  Heidenheimer  are  paid,  I  am  to  divide  it  thus:  His 
niece  Bosa  Obenheimer  shall  receive  on  the  day  of  her  wed- 
ding, five  thousand  dollars;  Meta  Obenheimer  on  her  wedding 
day,  five  thousand  dollars;  Lena  Lowenberger  on  her  wed- 
ding day,  five  thousand  dollars;  Sara  Lowenberger  on  her 
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veddiiig  dmff  ftre  thousand  dollars;  my  sitter,  JetU  Daw, 
ftve  tkanaand  dollars.  The  balance  left  over  shall  be  diTided 
mmooip  Isaac  Heidraihermer,  Sara  Heid^dieimer,  Joseph 
Hejdenheimer,  and  Gretchen  Hieidienheimery  and  the  parents 
shall  hare  coatroi  of  the  property  only  until  their  children  are 
m  Aat  the  paroitB  can  pay  it  over  to  their  children.  It 
would  moce  SBthfaotarily  meet  the  wish  of  S.  H.  that  the 
■Kmey  be  placed  at  intereet  until  it  is  to  be  divided  among 
the  childvn  of  my  brothers^  My  brother  Abe  understands 
hm  to  carry  out  this  matter  better  than  he  can  write  it  on 
paper." 

The  witness  further,  erver  the  objections  of  plaintiff,  recited 
Ihe  eonyersalions  had  between  him  and  Samson  Heidenr 
heimer  before  and  after  the  making  of  the  will,  such  conveP' 
sations  relating  to  tii0  contents  of  the  will;  and  also  testified 
that  the  written  memorandum  above  refened  to  was  read  to 
Samson  Heidenheimer  at  the  time  it  was  made;  that  it  was 
io  existence  before  the  execution  of  the  will^  and  Samson 
Heidenheimer  knew  of  its  existence,  and  that  it  was  preserved 
as  a  memorandunu 

The  alleged  beneficiaries  under  the  third  clause  of  the  will 
•eem  to  have  become  parties  to  the  suit,  bat  it  does  not  very 
deariy  appear  how  this  waa  done,  and  on  trial  before  the 
eoort  it  was  adjudged  that  the  will  vested  all  the  estate  re- 
maining after  payment  of  the  debts  and  the  bequest  to  Mrs. 
Anna  Heidenheimer  in  Abe  Heidenheimer,  in  trust  for  the 
persona  alleged  by  him  to  be  the  beneficiaries. 

The  vital  questions  in  this  case  are:  1.  Are  the  third  and 
fcarth  paragraphs  of  the  will  inoperative,  if  considered  in  the 
light  of  the  entire  will?  2.  May  they  be  aided  by  such  testi- 
mony aa  was  introduced? 

The  last  of  these  questions  will  be  first  considered.  The 
ftatute  provides  that  '^  every  last  will  and  testament,  except 
where  otherwise  provided  by  law,  shall  be  in  writing  and 
signed  by  the  testator,  or  by  some  person  by  his  direction  and 
in  his  presence,  and  shall,  if  not  wholly  written  by  himself, 
be  attested  by  two  or  more  credible  witnesses  above  the  age  of 
fourteen  years  subscribing  their  names  thereto  in  the  presence 
of  the  testator":  Rev.  Stats.,  art.  4859.  This  statute  applies 
to  wills  whereby  either  real  or  personal  property  is  disposed 
of;  and  the  purpose  of  it  was  to  require  every  testator  to  leave 
eridence  in  writing,  attested  as  the  statute  requires,  of  the 
testamentary  disposition  made  of  his  estate,  except  in  those 
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cases  in  which  nuncupative  wills  are  permitted,  in  order  that 
the  highest  evidence  of  testamentary  intention  might  be  fur* 
nished,  and  fraud  and  perjury  prevented;  and  it  matters  not 
whether  the  bequest  or  devise  be  directly  to  the  legatee  or 
devisee,  or  to  a  trustee  who  may  be  required  to  hold  and 
administer  it  for  a  time  for  the  benefit  of  the  real  beneficiary. 
In  either  case,  the  will,  on  its  face,  or  by  reference  to  some 
paper  existing  when  the  will  is  executed,  and  so  referred  to 
and  identified  as  to  become  a  part  of  it,  must  declare  not  only 
what  the  bequest  or  devise  shall  be,  but  also  who  shall  take 
It,  directly,  or  beneficially  through  a  trustee.  If,  after  a  will  is 
executed,  the  testator  desires  to  change  parts  of  it,  or  to  add  to 
it,  this  may  be  done  by  a  codicil,  which  must,  however,  be 
executed  with  the  same  formalities  made  necessary  by  the 
statute  to  the  validity  of  testamentary  papers* 

In  the  paper  before  us  the  beneficiaries  are  not  in  any  man- 
ner pointed  out,  nor  can  it  be  claimed  that  this  was  done  by 
any  paper  referred  to  and  so  identified  as  to  make  it  a  part  of 
the  wilL    The  memorandum  made  by  the  person  named  in 
the  will  as  trustee  amounts  to  no  more  than  would  the  oral 
declaration  of  the  testator  to  the  trustee;  and  the  last  para* 
graph  in  it,  whether  written  by  the  testator,  or  by  the  trustee 
at  bis  dictation,  suggests  a  doubt  as  to  whether  the  preced- 
ing parts  of  the  memorandum  correctly  expressed  the  wish  of 
the  testator  as  expressed  orally  by  him  to  the  person  named 
in  the  will  as  trustee.    The  evidence  introduced  was  offered 
for  the  purpose  of  showing  what  the  intention  of  the  testator 
was  as  to  the  disposition  of  the  residuum  of  his  estate,  and  not 
for  the  purpose  of  enabling  the  court  to  carry  out  an  intention 
clearly  expressed  in  the  will,  but  which  might  be  applied  to 
more  than  one  person  or  thing,  on  account  of  a  latent  ambigu* 
ity;  and  when  offered  for  such  a  purpose,  we  know  of  no  rule 
of  evidence  which  justifies  the  admission  of  such  testimony. 
To  admit  it  and  give  effect  to  it  would  make  a  will,  what- 
ever the  testimony  of  one  or  more  witnesses  may  swear  was 
intended  by  the  testator,  when  the  statute  requires  such  in- 
tention to  be  manifested  by  a  writing  executed  with  the  for- 
malities prescribed. 

Parol  testimony  is  admissible  often  to  enable  a  court  to 
give  effect  to  an  intention  expressed  in  a  will;  but  it  is  un- 
necessary in  this  case  to  enumerate  the  purposes  for  which 
such  evidence  may  be  received,  for  such  evidence  is  never  ad- 
missible for  the  purpose  of  showing  a  testator's  intention  by 
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proof  of  bis  oral  declaration  of  intenti  either  as  to  tbe  persons 
who  shall  take  his  estate,  or  as  to  what  particular  part  of  his 
estate  anj  one  person  was  intended  to  receive.  The  exist- 
ence of  such  a  statute  as  that  in  force  in  this  state  ought  to 
be  deemed  a  sufficient  answer  to  a  proposition  that  such  evi* 
dence  as  was  admitted  in  this  case  ought  to  be  admitted  for 
the  purpose  of  showing  who  the  testator  intended  should  be 
the  ledpients  of  his  bounty;  for  there  are  no  parts  of  a  tes- 
tamentary  paper  more  important  elements  in  its  validity  than 
those  which  name  the  beneficiaries,  and  declare  what  part  of 
the  testator's  estate  each  shall  receive.  While  the  language 
of  the  statute  prescribing  the  requisites  to  a  will  is  affirma* 
tive,  it  as  fully  denies  testamentary  effect  to  parol  declarap 
tkms  as  would  it  if  it  expressly  declared  that  no  testamentary 
dispositioo  of  property  should  be  made  in  manner  other  than 
that  prescribed.  The  reasons  on  which  the  requirements  of 
tbe  statute  are  based  have  been  too  often  stated  to  require 
repetition^  are  founded  on  sound  pubUo  policy,  and  require 
the  rejection  of  such  evidence  as  was  received  in  this  case: 
Wharton  on  Evidence,  992-994;  Abbott's  Trial  Evidence,  84; 
Wigram  on  Wills,  10-18;  1  Greenleaf  on  Evidence,  289-291; 
1  Bedfield  on  Wills,  496-508;  1  Jarman  on  Wills,  409-418; 
Schouler  on  Wills,  567-569. 

Are  the  third  and  fourth  paragraphs  of  the  will  sufficient^ 
looking  to  the  entire  will,  to  divejst  appellant  of  her  right  to 
the  estate,  which,  it  is  claimed,  passed  by  the  three  paragraphs? 
In  BO  far  as  the  fourth  paragraph  seems  to  confer  power  on 
the  person  named  as  the  trustee,  it  is  clearly  dependent  on 
the  third,  and  adds  nothing  to  it  in  the  way  of  disposing  of 
any  part  of  the  estate. 

In  the  absence  of  a  valid  testamentary  disposition  by  the 
testator  of  any  part  of  his  estate,  such  estate  vested  in  his 
heir  at  law;  and  it  cannot  be  claimed  that  the  third  and 
fourth  paragraphs  of  the  will  were  intended  to  confer  on  the 
person  named  as  trustee  any  personal  or  beneficial  right  to 
any  of  the  property  of  the  estate  of  the  testator;  and,  as  said 
by  the  supreme  court  of  Massachusetts.  '^  where  the  bequest 
is  declared  upon  its  face  to  be  upon  such  trusts  as  the  testa- 
tor has  otherwise  signified  to  the  devisee,  it  is  equally  clear 
that  the  devisee  takes  no  beneficial  interest;  and  as  between 
him  and  the  beneficiaries  intended,  there  is  as  much  ground 
for  establishing  the  trust  as  if  the  bequest  to  him  were  abso- 
lute on  its  face.    But  as  between  the  devisee  and  the  heirs. 
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or  next  of  kin,  the  case  staada  difTerently.  They  are  not  ex- 
cluded by  the  will  itselfl  The  will,  upon  its  faee,  showing  that 
the  devisee  takes  the  legal  title  only,  and  not  the  beneficial 
interest,  and  the  trust  not  being  sufficiently  defined  by  the 
will  to  take  effect,  the  equitable  interest  goes,  by  way  of  re- 
sulting trust,  to  the  heirs,  or  next  of  kin^  as  property  of  the 
deceased  not  disposed  of  by  his  will":  Seaara  y.  Hardyj  120 
Mass.  624, 541,  542.  They  cannot  be  deprived  of  their  equitar> 
ble  interest,  which  accrues  to  them  directly  from  the  deceased, 
by  any  intention  of  the  deceased,  unless  signified  in  those 
forms  which  the  law  makes  essential  to  every  testamentary 
deposition.  A.  trust  not  sufficiently  declared  on  the  face  of 
the  will  cannot  therefore  be  set  up  by  extrinsic  evidence  to 
defeat  the  rights  of  the  heirs  at  law,  or  next  of  kin:  Lewin  on 
Trusts,  8d  ed.,  75;  OUiffe  v.  Wells,  130  Mass.  221. 

The  statutes  of  the  state  of  Massachusetts  diifer  in  no  ma- 
terial respect  from  the  statutes  in  force  in  this  state  relating  to 
the  requisites  of  testamentary  papers,  and  the  ease  before  cited 
denies  to  the  paragraphs  of  the  will  in  question  capacity  to 
deprive  appeUant  of  any  right  she  would  have  if  her  husband 
had  died  intestate.  To  the  same  effect  are  the  following  cases: 
Thayer  v.  Wellington,  9  Allen,  283;  85  Am.  Dec.  753;  NicJhQls 
V.  AUen,  130  Mass.  211;  39  Am.  Rep.  445;  and  many  others 
which  might  be  cited.  In  the  case  last  cited  some  of  the 
cases  relied  on  by  appellee  for  the  maintenance  of  a  different 
rule  are  considered,  and  shown  not  to  be  applicable  to  the  case 
before  us. 

It  is  very  generally  held  that  as  against  a  devisee  or  leg- 
atee who  has  procured  a  devise  or  bequest  to  himself,  abso- 
lute in  terms,  on  promise  orally  made  to  a  testator  to  hold 
for  the  benefit  of,  or  that  he  will  convey  it  to,  another,  that  the 
intended  beneficiary,  as  against  him,  may  establish  and  en- 
force the  trust  with  which  the  law  affects  him;  but  this  is 
based  on  his  breach  of  confidence  or  fraud,  which,  in  many 
cases,  gives  rise  to  trusts;  and  on  like  grounds,  in  other  cases^ 
beneficiaries  have  been  permitted  to  establish  by  oral  testi- 
mony and  to  enforce  against  devisees  trusts  growing  out  of 
testamentary  dispositions  of  property;  bat  in  those  cases  it 
will  be  found  most  generally  that  the  will  was  sufficient  to 
divest  the  heir  of  right  The  theory  on  which  those  cases 
stand  is  thus  clearly  stated:  "Where  a  trust  not  declared  in 
the  will  is  established  by  a  court  of  chancery  against  the 
devisee,  it  is  by  reason  of  the  obligation  resting  upon  the  con- 


Msrehi  1892.]      HsiDBNHXTifn  v.  Battmav.  87 

•cienoe  of  the  deTisee,  and  not  as  a  yalid  testamentary  diftpo- 
rition  by  tbo  deoeased:  CuUen  v.  Attomey^Oenercd^  L.  R.  1 
H.  L.  190.  Where  the  bequest  is  outright  upon  its  face,  the 
letting  np  of  a  tnisti  while  it  diminishes  the  right  of  a  devi- 
see, does  not  impair  any  right  of  the  heirs  or  next  of  kin  in 
any  aspeot  of  the  case;  for  if  the  tmst  were  not  set  np,  the 
whole  property  wonld  go  to  the  devisee  by  force  of  the  devise; 
if  the  tmst  set  np  is  a  lawful  one,  it  innres  to  the  benefit  of 
the  eeshcis  que  truH;  and  if  the  trust  set  np  is  unlawful,  the 
beirsy  or  next  of  ktn«  take  by  way  of  resulting  trust ":  Olliffe  v. 
IFeUs,  180  Mass.  224. 

The  role  is  thus  declared:  ^But  it  is  not  admissible  in  any 
other  mode  [will  executed  in  accordance  with  the  statute]  to 
dedare  trusts  which  will  be  binding  upon  those  to  whom  prop- 
erty is  conveyed  by  wilL    But  when  the  will  gives  a  legacy 
or  devise  to  any  one  upon  trust,  without  declarhig  such  truert, 
and  none  is  afterward  declared,  or  if  so,  only  in  an  informal 
mode,  the  legatee  or  devisee  will  not  hold  absolutely  under  the 
bequest,  but  he  will  hold  in  trust  for  the  testator*s  heir  at  law, 
or  next  of  kin,  the  bequest  virtually  lapsing  by  reason  of  being 
left  incomplete.    But  if  the  legatee  or  devisee  be  not  named 
as  trustee  in  the  will,  no  informal  attempt  to  declare  a  trust 
in  behalf  of  the  bequest  will  affect  the  title  of  such  legatee  or 
devisee.    And  when  the  law  requires  a  will  of  personalty  to 
be  executed  with  the  same  formalities  as  a  will  of  real  estate, 
er  with  any  other  formalities,  it  irili  require  testamentary 
trusts  in  regard  to  such  property  to  be  established  by  the 
same  formalities.  ....  Any  other  rule  in  regard  to  testa- 
mentary trusts  would  be  liable,  and  very  likely  in  practice, 
Is  Ireneh  fradually  «p9n  the  preeeribed  formalities  in  the 
execution  of  wills;  for  if  trusts  of  a  testamentary  character 
might  be  declared  by  the  testator  «by  mave  ocal  declanationat 
«  by  vritii^  aot  executed  with  the  aatto  foroialiiies  M^iiiced 
ia  tiie  executioii  «f  wills,  men's  final  diepositiens  fpould,  in 
many  cases,  be  made  up  largely  of  such  acts  and  declarations 
IB  the  cupidity  of  claimants  and  the  reokleesness  or  indlffer- 
«we  of  witaesaes  might  dictate  ":  3  Badfield  on  Wilk,  &7Su 

^  Semeliaies  a  iestater  distiiiotty  shows  oin  intewtion  to 
ereate  a  trusty  but  does  not  go  on  to  denote  with  sufficieirt 
deamess  who  are  to  be  its  objects;  the  effect  of  which  obviously 
i^  that  the  devisees  or  legatees  in  trust  (whom  we  su|>poBe  te 
be  distinctly  poiated  cot)  hold  the  property  for  the  benefit  -ef 
Hie  person  or  persons  on  whom  the  law,  in  the  absence  of  di 
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position,  tests  it;  in  otbor  words,  the  gift  takes  effect  witli 
respect  to  the  legal  interest,  but  fails  as  to  the  beneficial 
ownership '':  1  Jarman  on  Wills,  883. 

^  If  a  testator  should  devise  real  or  personal  property  to  A 
in  tmst,  and  state  no  trust  on  which  A  is  to  hold,  no  paper 
not  referred  to  in  the  will,  and  not  duly  executed,  could  be 
received  in  evidence  to  prove  the  trusts;  nor  could  A  hold  the 
beneficial  interest,  because  he  is  stamped  with  the  character 
of  a  trustee,  but  he  would  hold  only  the  legal  title,  while- the 
beneficial  interest  would  descend  or  result  to  the  testator's 
heirs  at  law '':  1  Perry  on  Trusts,  98. 

The  bequest  to  Abe  Heidenheimer  being  in  trust  without  a 
declaration  of  the  beneficiaries  in  the  face  of  the  will,  or  by 
some  paper  that  can  be  regarded  as  a  part  of  it,  is  no  bequest 
at  all,  so  far  as  the  beneficial  interest  is  concerned;  for  it  shows 
an  intentioil  that  this  should  not  vest  in  him,  and  does  not 
declare  in  whom  it  shall  vest,  and  the  law  vests  it  in  appel* 
lant,  who  is  the  heir  of  the  testator. 

This  ruling  may  defeat  the  real  intention  of  the  testator; 
but,  under  the  law,  we  cannot  seek  for  nor  recognize  a  testa* 
mentary  intention  not  evidenced  as  the  statute  requires  it  to 
be,  in  order  to  avoid  what  may  seem  to  be  a  hardship  in  the 
particular  case. 

The  judgment  of  the  court  below  will  be  reversed,  and  here 
rendered  for  appellant,  on  the  main  questions  in  the  case, 
which  renders  it  unnecessary  to  consider  other  questions  in 
the  case  necessary  to  have  been  considered  had  our  conclu- 
sions been  different.    It  is  so  ordered. 


WtUM,  Parol  EvmsNOS  beoabdino.  — At  to  parol  eridenoo  to  explain 
or  identify  snbjeot  or  beneficiary  of  willa,  tee  note  to  Kfoizr.  USmer^  8  Am. 
Rep.  069-678.  As  to  extrinsic  evidence  to  explain  wills,  see  note  to  Cham* 
ben  ▼•  Waimm^  46  Am.  Rep.  72-78.  As  to  parol  evidence  to  establish  tmst 
in  a  bequest^  see  note  to  Towkt  ▼.  ^wion,  24  Am,  Deo.  413-417.  Parol  evi« 
denoe  is  admissible  to  control  the  terms  of  a  wiU  only  in  two  cases,  namely, 
to  explain  a  latent  ambiguity  and  to  rebat  a  resulting  tmst:  Mann  ▼.  JToyan, 
14  Johns.  1;  7  Am.  Dec  416;  Avery  ▼.  Chappel,  6  Conn.  270;  16  Am.  Dec  53; 
as  where,  from  some  ambiguity  or  obscurity,  a  difficulty  arises  in  applying 
the  words  of  the  will  to  the  subject-matter  of  a  devise  or  legacy:  In  the  MeUm 
ter  qf  Wtik,  113  N.  Y.  396;  10  Am.  St  Rep.  457;  SimvU  v.  WoHs,  122  lod. 
134;  17  Am.  SU  Rep.  349.  Bnt  parol  evidence  is  never  admissible  to  show 
what  the  testator  intended  to  write:  SturffU  v.  Wwh,  122  lud.  134;  17  Am. 
8t  Rep.  849.  Therefore,  parol  evidence,  even  of  the  person  who  drew  the 
will,  is  inadmissible  to  show  a  mistake,  and  that  the  testator  intended  to 
dispose  of  the  property  in  a  diflferent  manner  from  that  appearing  on  the  face 
>f  the  will:  i?o(&maJUer  v.  Myet^  4  Desaus.  Eq.  215;  6  Am.  Dec  613;  Jaeh' 
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mmw.  as,  11  Jolm.  201|  6 An.  I>m.  MS.  Hor  !■  moh  eridwioe  admiwibla 
l»  ibofv  that  in  dimwingthe  wOl  the  aoriyener  inaerted  worda  that  Tviad  tha 
■iining  of  the  inatraiiiantx  Iddkiffi  t.  IddinffB,  7  Sarg.  k  R.  Ill;  10  Am. 
Uml  460;  JTtHriiT.  BAimr,  M  lU.  514;  8  Am.  Bap.  666;  FUtpaMek  r.  Fm- 
faMai^  16  l0WB»  674;  14  Am.  Rap.  688;  or  that  certain  lagaeiaa,  intaaded  to 
havo  hmm  gnroa  to  oartain  poroonay  waro  omittad  by  tha  paraoa  who  drafted 
itmwiSU<hm9ioekw.BadiMmBeie.8oe.,SCmat.964;  20  Am. Dao.  100;  orthat 
aptaviaiaiilarUiowidowwaaiiitaadodtobamliaQofdoworx  SaUr.  HaU, 
8  Baah.  407;  64  Am.  Dao.  768;  or  that  tho  toatator  intoadod  to  doTiaa  a 
diflaiaal  lo4  from  that  daooribad  in  hia  will,  and  that  tha  intention  waa  not 
aoffiaailj  aipiaaaail,  owing  to  a  miaapprehenaion  of  the  draaghtaman  aa  to 
«» lot daaeribedt  Mhrmamw.  ffodthu,  67  Miaa.  198;  19  Am.  St.  Bop.  297. 

Wnu— Bnor  ov  Hm  «o  Vwdhsfood  ov  Hraib.  —Whan  landa  are 
davind  npoB  tniat  lor  a  partiealar  pnrpoaa^  and  there  iaa  balance  left,  or  tha 
tnat  faili^  tho  nnezbanatod  reaidnnm  goaa  to  the  heir,  like  nndiapoaed  of 
lealaatates  JfaftoracrT.  JSTooi^  9  8madaaft  M.  247;  48  Am.  Dao.  706. 

Ikimi,  WHB3I  VoDX  — A  tmat  without  a  beneficiary  who  can  daim  Ita 
anfaraanuat  la  roid,  and  tUa  objection  ia  not  obriatad  by  the  eziatenoe  in 
the  troataea  of  a  power  to  aeleot  a  benefioiarya  nnleaa  the  oUim  cf  the  poraona 
ii  whcaa  favor  tlio  power  may  be  ezeroiaed  haa  been  deaignated  with  anch 
mhumtf  that  the  conrt  can  aaoertain  who  were  the  objeota  of  tho  powart 
IWmT.  Or«%  llON.  T.  29;  27  Am.  St.  Rep.  487. 


GmoAGOy  Tbzas,  and  Mbxioan  Gbktral  Bailway 

Company  v.  Tittbbington. 

\fii  Texas,  216.] 

Dud  ov  Right  ov  Wat  —  OcmmoonoN.  —  An  abeolnte  conyeyance  of  a 
fight  cf  way  from  a  land-owner  and  hia  wife  to  a  railway  company,  re- 
citing that  it  ia  given  for  and  in  consideration  of  the  enhanced  valne  to 
be  givei^  and  contemplated  to  arise  to  the  grantor's  land  and  other  prop- 
arty  by  the  location  and  constmction  of  the  railroad,  and  for  the  con- 
sideration of  full  and  eomplete  valae  acerning  in  locating  and  maintaining 
a  atation  on  the  land. granted,  ia  in  no  aenie  ezecntory,  and  paaaes  the 
titio  to  the  land  entirely  out  the  grantors,  and  to  the  railway  company. 
In  anoh  caee  the  promisee  or  obligations  of  the  railway  company  referred 
to  in  tho  deed  are  in  the  natnre  of  covenants,  not  oonditioDs,  and  the 
giantora  cannot  reclaim  the  land  on  account  of  the  non-performance  cf 
tim  ooTonanta  by  the  grantee,  but  can  only  ana  for  the  damagea  ariaing 
fram  the  breach  of  the  contract. 

VkAum — Obdivault,  Paomiski  to  Psrvorm  Acts  xh  tbm  Futubb,  al- 
though made  by  one  party  ae  a  representation  to  induce  the  other  to  en- 
larinto  the  oontraoti  will  not  amount  to  legal  fraud,  though  the  promisee 
are  anbaaqnontty  entirely  broken  and  unfulfilled  without  ezcnse. 

hUOD— PBOMimi^  WBSN   AMOmiT  TO,  AND  WHBN  QuiSTIOTf  lOB  JVBT.  — 

When  a  railway  company,  at  tho  time  of  receiTing  an  absolute  oonvey- 
aace  of  a  right  of  way,  promises  to  locate  and  maintaiD  a  depot  on  tho 
land  granted  aa  part  ol  the  consideration  for  the  deed,  bat  with  no  in- 
tention, at  the  time,  of  performing  the  promises,  using  them  merely  as 
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IaIm  preteoMs  to  indnee  iha  gnmtor  lo  eBoeiite  the  diaA,  asA  if  ite 
dnot  did  have  tliat  efiflot,  mob  promiaM,  oonplad  witii  tan  utter  h£L\ 
and  refnaal  to  perfocm  them,  is  evoh  aotnal  Icandiae  will  eathoriae 
grantor  to  hate  the  oontraet  reeoiBiled,  and  tiie  iand  TOBtored  to 
But  if  eaoli  promiaei  were  made  in  good  iaith  «t  the  time  of  tiie  ooni 
and  the  grantee  flnheeqnently  changed  ito  intention,  and  failed 
fneed  to  perform  them,  then  euoh  oonduot  by  the  oompany  will  not 
•titnte  enoh  legtl  fraud  as  will  jnatify  the  resoission  of  the  oootraoi  €iv 
the  eanoellation  of  the  deed.    In  sndh  oeee  the  question  as  te  whetbar- 
the  intent  to  defraud  and  deoeive,  at  the  Iuibb  of  making -tbs  oentmofe^ 
einsted  or  not  is  a  question  of  huetfot  the  jury. 

MaKmomjMDQUMST  sr  Bfwoial  Dapurr  GLnuL — Themeie  laBttfaatAdapotgr 
elerk  prefixes  to  his  official  signatnre  the  word  ''qpeoial  **  will  not 
his  aot  in  taking  the  privy  acknowledgment  of  a  manied  wemsa  to 
deed  of  homestead  eommunilgr  property. 

HoMBSTSAD,  ConTSSAJKOB  Qi;  BT  HoBBAKD  ▲LOicx.«-Ths  liBslMmd  alons- 
may  convey  a  part  of  a  community  homestead  to  a  csthraj  «Dn\pany  for 
a  right  of  way,  provided  such  noaveyaace  does  not  qperato  to  inteii»» 
with  the  enjoyment  of  the  homestead  by  the  wife. 

LiMTTATioii  TO  AvoiD  DjKKD  VOB  Fbauix  — An  actiou  to  avoid  a  deed 
the  ground  of  fraud  is  barred  by  the  statute  of  limitations  in  ieur  yi 
The  statute  begins  te  mn  from  the  disooveiy  of  theipau4,  or  frDm1ifa» 
time  when  it  ought  to  have  been  discovered  by  the  exerdse  of  proper 
diligence  and  inquiry. 

Action  by  Titteringtoa  and  wife,  brought  on  June  20, 1887^ 
to  cancel  a  deed  made  by  them  to  a  right  of  way,  and  e*xe» 
cvted  April  It,  1861,  upon  the  ground  <of  fraud,  failure  of'O^n* 
Bideration,  and  the  incapacity  of  an  officer  to  take  the  privy 
acknowledgment  of  Mrs.  Titterington.  They  recovered  judg- 
ment for  the  poBfieBBion  of  the  land.  The  deed  in  digpute  wab- 
of  community  homeetead  property,  and  veeiled  ^Hfaat  finr  and 
in  consideration  of  the  enhanced  value  to  be  given,  and  i» 
contemplated  to  arise,  to  our  lands  and  other  property  'by  the 
location  and  construction  of  the  Chicago,  Texas,  amd  Mexican 
Central  railway,  and  for  the  xsonsiderotion  4>f  full  and  cem* 
plete  value  accruing  to  us  by  this  transaction  !n  locating  and 
maintaining  a  station  on  the  lands  'here'by  granted,  we,"  etc. 
The  grantee  in  the  deed  made  other  promises  to  the  grantor» 
that  it  would  ereot  and  j&aintain  a  p&osenger  Asd  freight  de- 
pot on  the  land  granted.  It  platted  atown  on  euch  land,  but 
never  built  or  attempted  to  build  the  promised  depot  thereon. 
The  grantee  went  into  possession  in  ISSl,  shortly  after  tho 
grant,  and  oonatruoted  its  road  thereoni  and  the  road  has 
since  been  continuously  operated,  either  byvuch  grantee <ir  its 
successor  in  interest,  the  appellant  company.  The  grantors 
and  appellees  claim  that  they  were  induced  to  make  the  deed 
by  the  promises  of  the  grantee  concerning  such  depot,  and 
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ttat  mdb  promiaeB  were  falsely  and  frond  olenily  made,  at  the 
tune,  with  inteut  to  chest,  deceive,  «nd  delraad  them.  The 
appellant  interpoied  the  Btatute  of  limitations  as  a  defense. 
The  only  jwoe  mibmittkl  -to  Hat  jury  was  th»  fraud  of  the 
grantee  in  ppocoting  the  deed,  and  in  fiiiling  to  erect  a  depot 
00  the  land. 

Leake^  Shepard,  and  MiUer^  and  J.  W.  Terry ^  for  the  appel- 
knt 

Jahn  Bookhmdy  "for  the  appellees. 

Hark,  J.,  Section  A.  Under  the  several  assignments  of 
error  suhmitted  by  the  appellants,  it  will  be  necessary  to  de- 
termine,—  1,  Whether,  in  legal  contemplation,  the  deed  from 
the  appellees  contains  any  condition  of  defeasance;  2,  The 
effect  of  Ihe  statutes  of  limitation  upon  plaintiffs'  right  of 
action,  supposing  that  the  deed  was  voidable  only  for  fraud, 
and  which  will  also  involve  the  inquiry  whether  the  represen- 
tations which  are  relied  upon  to  avoid  the  deed  constitute 
fraud  in  legal  acceptation;  3.  Whether  the  officer  who  took 
the  privy  acknowledgment  of  the  wife  was  competent  to  do  so, 
and,  in  this  connection,  whether  the  deed  would  be  void  even 
without  the  acknowledgment  of  the  wife,  the  property  being 
community. 

!•  We  have  already  sufficiently  described  the  character 
and  the  terms  of  the  deed  in  the  statement  of  the  case.  We 
are  of  the  opinion  that  the  deed  is  in  no  sense  executory,  but 
that  ii  passed  the  tide  to  the  land  entirely  out  of  the  grantors 
ftnd  to  the  railway  company.  The  appellees  neglected  to  re- 
serve any  title  in  themselves,  or  to  provide  for  the  reversion 
of  the  estate  in  the  event  that  the  contract  should  be  broken 
by  the  gnantee.  They  have  not  attempted  in  this  suit  to  re- 
cover damages  and  to  charge  the  land  with  any  lien  in  their 
tmai  Bawe  v.  Harding,  76  Tex.  28;  18  Am.  St.  Eap.  17; 
Uojfer  ▼.  Swift,  73  Tex.  367.  Of  course,  the  right  to  a  lien 
would  depend  upon  the  subsisting  right  (not  barred  by  limi- 
tation) to  obteina  judgment  for  some  sum  of  money;  but  this 
would  not  give  the  right  to  avoid  the  deed  and  defeat  the  title 
ooi]<vefed  by  it  It  is  very  evident  that  the  deed  contains  no 
oaadifeion  precedent;  nor  do  we  think  that  the  language  used 
weald  indicate  even  a  condition  subsequent.  This  case  is 
plainly  dififerent  from  GuLJ  etc.  Ky  Co.  ▼.  Dunman,  74  Tex. 
26fip    There  the  deed  expressly  provided  that  the  title  should 
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revert  to  the  grantor  in  case  of  non-performance  upon  tha  pari 
of  the  grantee.  Of  course,  in  case  of  a  condition  subsequeiml 
broken,  the  grantor  has  his  election  to  re-enter  and  reclaim 
the  land,  or  to  sue  for  damages  for  a  breach  of  the  contract^ 
and  a  suit  for  the  land  would  be  equivalent  to  a  le-entrjr: 
Oulf  etc.  Ry  Co.  v.  Punfvuxn,  74  Tex.  266. 

But  conditions  of  this  character  are  not  favored  hj  the 
courts,  and   in  case  of  doubtful  language  or  intention,  the 
promise  or  obligation  of  the  grantee  will  be  construed  to  be  a 
covenant  limiting  the  grantor  to  an  action  thereon,  and  not  * 
condition  subsequent  with  the  right  to  defeat  the  conveyance. 
Under  the  authorities,  we  think  that  it  must  be  held,  and  we 
do  hold,  that  the  promises  or  obligations  of  the  railway  com- 
pany referred  to  in  the  deed  are  in  the  nature  of  covenants, 
not  conditions,  and  therefore  the  plaintiffs,  aside  from  the 
other  questions  in  the  case,  could  not  reclaim  the  land  itself 
on  account  of  the  non- performance  of  the  covenants  or  promises 
by  the  grantee,  but  would  be  required  to  sue  for  the  damages 
arising  from  the  breach  of  the  contract:  John$on  v.  Ourleyy  62 
Tex.  222;  Mayer  v.  Swift,  73  Tex.  367;  Chapin  v.  School  Z>t»- 
trirty  35  N.  H.  445;  Baker  v.  Compton,  52  Tex.  252;  2  Cruise's 
Digest,  2;  3  Knight,  120;  Rawson  v.  Inliahitants  etc.,  7  Allen, 
125;  83  Am.  Dec.  670;  Packard  v.  Amea,  16  Gray,  827;  Union 
Mui.  L,  Ins.  Co.  V.  Mowry,  96  U.  S.  548;  Selden  v.  Pringle^  17 
Barb.  458.     See  also  Ludlow  v.  New  York  etc.  R*  R.  Co.^  12 
Barb.  440,  though  in  that  case  a  condition  subsequent  was 
expressly  created. 

It  follows  from  what  we  have  said  that  the  court  below 
should  have  instructed  the  jury,  as  requested  by  the  defend- 
ants, that  the  deed  in  question  conveyed  the  title  to  the  land 
to  the  railway  company  unconditionally,  and  therefore  to  find 
for  the  defendants;  but  the  court  should  have  added  a  quali- 
fication so  as  to  submit  the  other  issues  in  the  case  to  the 
decision  of  the  jury.  The  instruction  as  requested  was  too 
strong,  as  it  ignored  entirely  the  issue  of  fraud;  but  it  was 
sufiicient  to  call  the  attention  of  the  court  to  the  subject. 
The  court  gave  no  charge  upon  the  effect  of  the  deed  at  alL 

2.  This  brings  us  to  the  consideration  of  the  questions  of 
fraud  and  limitation.  It  is  contended  by  the  appellants  that 
the  plaintiffs'  allegations  of  fraudulent  representations  do  not 
show  any  fraud  in  legal  contemplation,  but  only  false  prom- 
ises to  do  something  in  the  future,  for  the  non- perform  a  nee  of 
which  an  action  for  damages  might  lie,  or  for  specific  per- 


March,  1892.]     Chicaqo  etc.  Ry  Co.  v.  Tittebington.      43 

fcrmaooe,  but  would  not  giye  any  legal  ground  for  the  rescis- 
■ioD  of  the  contract.    No  exception  was  interposed  to  the 
sufficiency  of  the  allegations  as  formal  averments  of  the  fraud 
and  of  the  facts  constituting  the  same.    We  shall  therefore 
consider  the  allegations  as  sufficient  to  show  the  character  of 
the  acts  and  representations  relied  upon  as  constituting  fraud 
and  as  disclosing  the  intention  of  the  parties  at  the  time  of 
the  execation  of  the  deed.    We  concede  that,  ordinarily,  a 
promise  to  perform  some  act  in  the  future,  although  made  by 
one  party  as  a  representation  to  induce  the  other  to  enter  into 
the  oontract,  will  not  amount  to  fraud  in  legal  acceptation, 
though  subsequently  the  promise  is,  without  any  excuse,  en- 
tirely broken  and  non-fulfilled.    This  is  a  plain  and  well-es* 
tablished  proposition,  about  which  there  can  be  no  controversy; 
otherwise  every  breach  of  a  contract  would  amount  to  fraud: 
Bigham  ▼.  Bighaniy  67  Tex.  238;  8  Am.  &  Bng.  Ency.  of  Law, 
637,  note  1.    To  the  above  rule,  however,  we  think  that  there 
is  a  well-founded  exception,  though  there  is  a  conflict  in  the 
authorities  upon  the  question.    It  has  been  distinctly  recog- 
nixed  and  announced  by  the  supreme  court,  however,  in  this 
state.     The  exception  may  be  stated  as  follows,  and  in  refer- 
ence  to  the  case  in  hand:  If  the  railway  company,  at  the  time 
it  made  the  representations  and  promises  before  mentioned  to 
the  plaintiffs,  did  so  with  the  design  of  cheating  and  deceiv- 
ing  the  plaintiffs,  and  had  no  intention,  at  the  time,  of  perform- 
ing the  promises,  but  used  them  merely  as  false  pretenses  to 
induce  the  plaintiffs  to  execute  the  deed,  and  if  ite  conduct 
did  have  that  effect,  then  we  think  that  such  acte  and  decla- 
rations, coupled  with  ite  subsequent  utter  failure  and  refusal 
to  perform  the  promises  or  assurances,  would  amount  to  such 
actual  fraud  as  would  authorize  the  plaintiffs  to  have  the  con- 
tract rescinded  and  the  land  restored  to  them.    But,  upon  the 
other  hand,  if  the  promises  or  representations  were  made  in 
good  faith  at  the  time  of  the  contract,  and  the  defendant 
subsequently  changed  ite  mind,  and  failed  or  refused  to  per- 
form the  promises,  then  such  conduct  of  the  company,  origi- 
nally or  subsequently,  would  not  constitute  such  fraud,  in 
legal  acceptetion,  as  would  justify  the  rescission  of  the  con- 
tract or  the  cancellation  of  the  deed.    We  rest  our  decision 
Upon  the  following  authorities,  beginning  with  the  decision  of 
our  own  supreme  court  in  an  analogous  case,  which  is  directly 
in  point,  and  in  principle  cannot  be  distinguished  from  the 
present  controversy:  Henderwm  v.  San  Antonio  tic.  R.  R*  Co.^ 
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17  T6X.  660;  67  Am.  Dec  <75;  Dowd  ▼.  IVtdber,  41  Conn.  203; 
Wilson  y.  Eggleston^  27  Mich.  257;  Gross  ▼.  MeKee^  53  MisB. 
586;  Shrewsbury  ▼.  Mount,  2  Soott  N.  B.  588.  Whether  the 
intention  to  (dieat  and  defraud  existed  at  the  time  of  the 
making  of  the  contract  was  a  question  of  fact  for  the  jury,  and 
they  might  well  have  inferred  that  the  railway  company  in 
fact  had  no  intention  at  tiiat  time  of  eetabliBhing  the  depot  on 
the  plaintiffs'  land,  from  the  fact  that  thereafter  it  did  not 
even  make  a  pretense  of  complying  with  the  contract  in  this 
particular:  Dowd  t.  Tucker^  41  Conn.  208.  The  court,  there- 
fore, did  not,  in  our  opinion,  err  in  submitting  the  question  of 
fraud  to  the  jury. 

The  next  inquiry  in  order  is,  Was  the  statute  of  limitation 
applicable  as  a  defense  to  the  action  7    The  court,  although 
requested  so  to  do  by  the  -defendants,  refused  to  submit  this 
issue.    If  the  action  should  be  regarded  as  a  suit  for  land, 
then  we  think  limitation  would  be  inapplicable,  notwithstand- 
ing the  defendants  may  have  used  the  land  as  a  right  of  way 
for  more  than  five  years,  and  paid  the  taxes  thereon,  because 
the  character  of  the  possession  and  claim  would  not  consti- 
tute such  adverse  possession  as  would  give  title  to  the  fee.    If 
the  defendants  failed  to  establish  the  right  to  the  easement, 
the  plaintiffs  could   recover  the  land:    Hays  v.  Texas  etc^ 
Ry  Co.y  62  Tex.  897.     Bat  the  legal  character  of  the  suit  will 
depend  upon  the  further  question  of  whether  or  not  the  deed 
was  absolutely  void  or  only  voidable.    The  specific  statute  of 
limitation  of  four  years  cannot  be  invoked  in  this  case,  as  is 
evident  from  its  terms:   Bev.  Stats.,  art.  S205;  nor  will  the 
general  statute  prescribing  that  period  apply  if  the  suit  is  one 
for  the  ''recov^y  of  real  estate  ^';  hence  the  necessity  for  de- 
termining the  character  of  this  action:  Rev.  Stats.,  art  8207. 
Of  course  the  deed  in  question  would  only  be  voidable  for 
fraud. 

We  deem  it  appropriate  to  determine  at  this  point  in  the 
investigation  the  effect  of  this  deed  as  a  conveyance  of  an  in- 
terest in  the  homestead  of  the  appellees.  The  privy  acknowl* 
edgment  of  the  wife  was  taken  in  due  form,  but  the  ofiioer 
signed  himself  as  ^  special  deputy  clerk  "  of  the  connty  court, 
after  he  had  duly  signed  his  principal's  name.  This  is  the 
only  defect,  if  that  be  one.  We  think  that  if  the  officer  was 
%  deputy  clerk  (as  will  be  presumed,  in  the  absence  of  any 
countervailing  proof),  the  mere  fact  that  he  prefixed  to  his 
official  signature  the  word  ^'special "  will  not  vitiate  his  acta 
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But  homewwt  ibis  naj  l)%  it  ia  tha  settled  law  in  iiiis  stata 
thai  Ibe  hoBband  alon*  may  eonvey  a  paxt  of  a  commuDity 
homestead  to  a  railway  eompanj  &r  a  right  of  way,  provided 
vuch  conveyance  doea  not  operate  to  interfere  with  the  enjoy- 
ment of  the  homeetead  by  the  wife.  It  was  shown  that  the 
right  of  way  doea  not  in  this  inetance  disturb  the  homestead 
right  or  oae:  Bandail  y.  Tixa$  CmL  R'y  Ca^  63  Tex.  586.  We 
ooadade,  for  Una  reason,  that  the  deed  in  <(iieation  waa  not 
▼oid.  The  deed  not  being  void,  it  would  seem  to  follow  that 
the  suit  abottld  not  be  oooMdered  aa  an  action  to  recover  land. 
Prima  JacU^  the  deed  eonveya  the  title  to  the  land,  and  the 
title  remains  in  the  grantee,  unless  the  deed  ia  set  aside  for 
finaod  oc  other  adeqaate  cause  for  avoiding  the  contract. 

We  think  that  the  pAmArj  purpose  of  the  present  suit  is  to 
cancel  the  deed  upon  the  ground  of  fraud,  and  though  a  judg- 
ment for  tha  land  ite^  is  aaked,  ^ill,  if  this  prayer  should  be 
granted,  it  would  be  ratb»  as  a  result  of  the  other  relief  which 
most  first  be  granted,  than  as  the  purpose  for  which  the  suit 
waa  brought.  The  land  could  not  be  recovered  without  first 
attacking  directly  and  annulling  the  deed  for  fraud.  That 
waa  the  main  purpose  of  the  suit,  and  fixes  the  character  of 
the  action.  The  action  is  personal,  and  is  entirely  predicated 
upon  the  right  to  vacate  the  deed 

We  think  that  the  general  statute  of  limitations  of  four 
yeara  should  have  been  given  in  charge  by  the  court:  Rev. 
State.,  art.  8207.  See  cases  infra.  Limitation  commenced 
from  the  time  when  the  plaintiffs  discovered,  or  ought  to  have 
diaooTored,  by  the  exercise  of  proper  diligence  and  inquiry 
under  the  circumstances)  that  the  railway  company  did  not 
intend  to  erect  the  depot  upon  their  land.  Fraud  prevents 
the  operation  of  iimitation  only  so  long  as  it  remains  undis* 
covered:  Calhoun  y.  Burton^  64  Tex.  516,  and  cases  cited; 
Meyer  v.  Andrew9^  70  Tex.  827*  That  the  sUtute  of  limita- 
tion of  fonr  yeara  applies  to  actions  like  the  present  has  been 
expressly  decided* in  two  cases,  and  perhaps  in  others:  Cooper 
T.  Luj  76  Tex.  114;  SMrUy  v.  Waco  Tap  Ry  Co.,  78  Tex.  147; 
Aa  the  land  ia  not  the  separate  property  of  Mrs.  Titteringtouy 
her  disability  woald  not  exelude  limitation:  Boemer  v.  Meyer, 
Tex.,  Oct  20,  1891;  17  S.  W.  Rep.  697. 

The  defendants  also  set  up  this  statute  by  special  excep. 
HoDi  which  waa  overruled;  but  there  is  no  assignment  of  error 
presenting  this  ruling  for  revision.  If  the  exception  should 
be  renewed  upon  another  trial,  it  should  be  anatained:  Cooper 
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T.  LeSy  75  Tex.  114,  and  cases  cited.  The  instraction  as  re- 
qaested  by  the  defendants  and  refused  by  the  coart  waa 
couched  in  such  language  as  to  take  the  question  entirely 
from  the  jury.  Still,  it  should  have  been  given,  with  a  proper 
qualification  by  t}ie  court,  in  accordance  with  the  views  which 
we  have  expressed,  so  that  the  jury  should  have  been  permit* 
ted  to  determine  the  issue  under  the  law  and  the  evidence. 
It  is  not  BO  evident  from  the  testimony  that  plaintififs'  action 
is  barred  that  tho.  court  should  have  instructed  the  jury  to 
find  for  the  defendants  npon  that  issue  as  a  matter  of  law,  al- 
though, as  we  have  seen,  the  court  might  have  held  this  upon 
the  demurrer  to  the  petition. 

The  refusal  of  the  court  to  charge  npon  the  subject  of  limi- 
tation is  assigned  as  error,  and  we  think  that  the  assignment 
is  well  taken. 

On  account  of  the  errors  before  indicated|  the  jadgment 
should  be  reversed,  and  the  cause  remanded.  ^ 

Drds— OoNDTnom  Subssqusmt  or:  Sea  notes  toOromw.  Oanon,  44  Am. 
Dao.  74a-769;  Famkam  t.  7!%9mp8(m,  67  Am.  Rep.  63-6S;  Rale^  ▼.  UmatUta 
OoufU^,  16  Or.  172;  3  Am.  St  Rep.  142.  Conditions  subsequent  are  not  fa* 
Tored  in  law,  and  are  always  striotly  construed,  sinoe  they  tend  to  destroy 
estates:  PetUm  t.  Chicago  He.  R,  R.  Co.^  73  Iowa,  828;  6  Am.  St  Rep.  SSOi 
PoH  T.  WfO,  116  N.  Y.  361;  12  Am.  St  Rep.  809,  and  note;  MorriU  v.  Wab(uk 
etc.  R'y  Co.  9  96  Mo.  174;  Curtis  t.  Board  o/Bdueathn,  43  Kan.  138;  Giaves  r. 
DeterUng,  120  N.  Y.  447.  When  a  deed  of  oonveyanoe  was  executed  by  the 
owner  of  a  oertain  lot  situated  within  a  certain  school  district^  oouTeying 
the  lot  in  fee,  and  f orcTer,  to  the  members  of  the  school  board,  and  to  *'  tiieir 
successors  in  office,  for  the  erection  of  a  school-house  thereon,  and  for  no 
other  purposes,"  and  afterward  that  portion  of  the  school  district  was  severed 
from  the  remainder  of  the  district,  and  placed  within  the  corporate  limits  of  a 
city,  it  was  held  that  the  school  officers  of  such  city  became  the  "succeasors 
in  office  "  of  the  officers  of  the  school  district,  and  the  deed  did  not  create  an 
estote  merely  upon  condition  either  precedent  or  subseq&ent,  but  the  words, 
**  for  the  erection  of  a  school-house  thereon,  and  for  no  other  purposes,"  con* 
stituted  only  a  limitation  upotf  the  manner  in  which  the  property  should  be 
used:  CvrU§  r.  Board  qf  Education,  43  Kan.  138.  So  where  a  deed  excepted 
a  lot,  previously  oonToyed  by  warranty  deed  to  a  township  fw  oommon 
sohod  purposes,  and  stoted  that  the  'Mot  was  donated  for  school  pnrposes 
so  long  as  it  shall  be  used  for  such  purposes,"  after  which  the  lot  was  used 
for  thirty  years  for  school  purposes,  it  was  held  that  the  language  In  the 
deed  to  the  township  did  not  create  a  condition  subsequent^  but  that  if  it 
did,  the  use  of  the  property  for  thirty  years  for  school  purposes  would  be  a 
substantial  compliance  with  the  condition:  Higbeo  t.  Rodemam,  129  Ind.  244. 
A  deed  to  a  railroad  for  a  right  of  way  recited  that  it  was  made  to  the 
grantee,  ito  successors  and  assigns,  in  consideration  of  the  benefito  and  ad- 
vantages arising  from  the  location,  construction,  and  operation  of  the  rail* 
Toad,  and  ol  the  sum  of  one  dollar,  and  that  *'  this  agreement  is  mads  for 
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tta  loeation,  oonstrnction,  md  malntenuioe  of  nid  nOroad,  and  for  fhaM 
pvjpoM  only,  and  this  lioenae  to  operate  in  pepetoity  If  «dd  railroad  ooni* 
pany,  iti  soooeaMrt  and  aaaign%  shall  oontinne  to  maintain  and  operate  their 
rmOroady  and  oeaae  with  the  nonuae  of  the  same  for  iueh  pnrpoee."  Held, 
that  the  deed  should  not  be  oonatmed  as  made  upon  a  oondition  that  tiia 
rond  ahonld  hnre  been  bnilt  orer  the  entire  eharter  rente  ol  the  grantte,  and 
th«  failnre  so  to  bnild  wonid  not»  therefore^  work  a  forfeitnrei  MonrUl  t. 
Wabaah  etc  JTy  Co.,  96  Ma  174.  Bat  where  a  deed  made  a  gift  ol  land  ton 
eorporatioii  **  tor  the  bnilding  and  maintaining  on  said  grounds  an  institntioB 
€<  learning,  as  provided  by  "  a  certain  statute^  it  was  held  that  tfao  deed  was 
1— lie  opon  condition  subsequent  that  the  board  should  maintain  npon  the 
Inad  an  institntioo  of  learning  in  aooordanoe  with  the  promiona  of  thai 
■Intate:  MoU  r.  DamiUUe  Seminary,  129  BL  403. 

"FmjiUn,  Wbat  OoHsmram. — Frand  must  relate  to  faeta  then  existing^ 
or  whloh  had  preyioualy  existed:  Dawe  t.  MorrU,  149  ICass.  188;  14  Am.  St. 
R«p.  404;  BtmMeU  r.  Melnlire,  121  Ind.  231;  OonatU  t.  Natkmgd  BamK  ISI 
Imd.  323;  Adam»  ▼.  Sckifer,  11  CoL  16;  7  Am.  8k  Rep.  202;  ^emy  t.  ffom' 
79  Oal.  525;  12  Am.  St  Rep.  162.  A  promise  to  perform  an  ael|  though 
ipanied,  at  the  time^  with  an  intention  not  to  perform,  la  not  snoh  a  rep- 
itation  aa  la  ground  for  an  action  at  law;  the  party  must  sue  on  tho 
PnpU  T.  Heai^,  128  HL  9;  15  Am.  St.  Rep.  9a  On  the  other 
hnad,  nnder  the  California  Code^  to  make  a  promise  with  no  Intention  of 
pnrforming  H  oonstitntee  a  fraud  for  whioh  a  eontraot  may  be  reaeindedt 
Lawrmoe  t.  Oa^eit^,  78  CaL  126;  12  Am.  St  Rep.  29. 

Agkkowlb)oicsiit — SumoiXNor  or  CxBTinoATi. «  Failure,  In  aa  ae* 
knowledgment,  to  show  the  official  oharaoter  of  the  person  by  whom  it  was 
tnkmi  ia  not  fatal,  and  may  be  remedied  by  eyidenoe  ol  snoh  offioial  eharao* 
tar:  B^er  ▼.  JRrnyrc,  2  Gill,  150;  41  Am.  Dee.  410;  Bemmi  t.  Pakte,  7  Watti^ 
334;  32  Am.  0eo.  765.  Where  the  olerk  of  the  eirouit  oonrt  ia  also  reeorder 
of  <ieeds,  the  addition,  in  the  acknowledgment  of  a  sheriff's  deed,  of  tiio 
word  **  recorder,"  after  the  name  of  the  elerk,  will  not  Tltiata  n  deads 
Owem  T.  Baker,  101  Ma  407;  20  Am.  St  Rep.  618. 

liiiffrrATiom  of  AcnoNa.— Fraud  ab  Pjubtsntiho  thb  OmATioir  ov 
mm  Statuw:  See  note  to  Snodgraee  t.  Branch  Bank,  60  Am.  Deo.  511-515. 
Whore  firand  or  deoeit  is  practiced,  the  statute  of  limitations  does  not  begin 
to  mn  nntil  its  disoorery :  See  cases  from  the  series  oolleoted  in  note  to  Btm» 
yo»  T.  8»eU,  9  Am.  St  Rep.  842;  OiOeU  r.  WOe^,  126  111.  310;  9  Am.  St 
Bep.  587;  Jaeobe  t.  Snyder.  76  Iowa,  522;  14  Am.  St  Rep.  235;  Bawieg  T. 
Page^  Tl  Iowa,  239;  14  Am.  St  Rep.  275;  Cooib  T.  Chieago  etc.  R"y  Co.,  81 
^  lovm,  651;  25  Am.  St  Rep.  512;  Mpere  t.  Oenier,  47  Kan.  324;  liUier  t. 
'  IFood;  116  K.  T.  851;  Lewie  ▼.  Welch,  47  Minn.  193;  Wkhita  etc  Co.  t.  SUxte, 
30  Tex.  684.  But  the  consequences  of  an  aetnal  discovery  ol  the  fraud  will 
\m  imputed  to  a  person  who  mighty  by  the  exereiae  of  reasonabla  diligence^ 
hnve  made  the  discovery:  Parker  t.  Kuhn,  21  Neb.  413;  50  Am.  Rep.  838| 
PenobeeoCB.  B.Oo.r.  Mago,  67  Me.  470;  24  Am.  Rep.  45;  Bo^  t. Blanknum, 
29  Gal.  19;  87  Am.  Dec  146;  OiUeU  t.  WOey,  126  UL  310;  9  Am.  St  Rep. 
6S7;  Lam  t.  Lane,  87  Qa.  268;  Marler  t.  Skumone,  81  Ga.  611.  Plaintiff  must 
the  facta  constituting  the  fraud,  and  the  time  of  its  discovery;  other* 
his  petition  will  be  open  to  demurrer:  Douglae  v.  Cbn^,  46  Ohio  St 
349:  15  Am.  St.  Rep.  604;  LaiaiUade  t.  OretUt,  91  Oal.  565;  25  Am.  St  Rep. 
21  9l  But,  in  an  action  for  money  had  and  received,  where  the  oomplaint 
aveis  raoeipt  of  the  money  within  tho  statutory  period,  and  the  answer  dsi 
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niM  all  tli6  mwttriil  ftlVg*^»"*>t-  o£  tiui  flpmpVUnt,  And.  ^H^gt  thil  ilM 
of  Action  u  Uavnd  by  the  stataUi  of  limitatjoni,  the  plftintUt  may  poove  and 
the  jury  may  talcA  into  oontidaEation  aay»  oiddanoa  •£  canoaalmMit  ol  faefea^ 
miflrepreaantationa,.  daoait^  or  ofchac  faota  ooaatitaftiiig  Iraad  on  tho  purt  ol 
the  dafondant  which  would  take  the  oaaa  oat  of  the  aUtnte^  tbough.  tiw  ooiB^ 
plaint  oontainfr  no  ttgenmint  aa  to.  thneat  mittwi.  WQiksm^  «•  Dmmkom^  9A 
GaL  640. 


BONNBA  t;«  GsiOSBY 

[S4  Tazaa,  an.] 

JinMHum-^Lmr  ov — Raaxsnur  o»  Abstbaob..— -Wbea  tiM  nsBbcr  off 
a  judgment  ia  preaoribed  by  law  aa  a  proreqaiaite  to  the  looord  of  as 
abatraot  of  anofa  jadgment  in  order  to  oroate  a  lien,  the  nambar  of  tiia 
Judgment  cannot  be  diapenaed  with;  and  the  regiatry  of  the  abatmal 
without  giving  ao^di  numbec  does  not  create  a  lien. 

JuDGMBHTs — BoNA  FiDB  PuROHAfl^  vsiUHk— A  judgment  ereditorwlis 
leviea  upon  land  aad  then  takea  a  deed  therefor  from  hie  judgment 
debtor,  crediting  the  price  of  the  land  upon  the  judgment^  but  not  ra» 
leading  the  lien  of  hia  levy,  ia  not  ai  hcma  fid^  pnrdiaaerr  but  takea  e^y 
auch  titie  to  the  land  aa  ia  poaaeaaed  by  the  jadgment  debtoi^  and  tkeva* 
fore  aubjeot  to  any  prior  oonTByanoe  thereof  made  Vy  hiofe 

Duncan  0,  Smith,  for  the  appellant 
Frank  P.  McOhw^  for  the  appellee. 

Gainb8»  a.  J.  The  appellee  brought  fhis  tnit  agaioBt  ap» 
pellant  to  recover  certain  lots  in  the  town  of  Vernon,  in  Wil* 
barger  Connty. 

Both  parties  claimed  ander  one  L.  N.  Perkins  as  the  common 
source  of  title.  On  the  sixteenth  day  of  September,  1882,  one 
J.  Doane,  as  county  judge  of  Wilbarger  Cooaty,  executed  to 
Perkins  a  bond  for  title  to  the  lots  in  controyersy,  which  pur- 
ported to  bind  the  county  to  execute  to  the  obligee  a  warranty 
deed  to  the  lots  upon  his  paying  the  purchase- money,  amount- 
ing to  seventy-five  dollars,  with  interest,  and  upon  theaoquisi« 
tion  of  the  legal  title  by  the  county.  At  that  time  it  seems 
the  land  had  not  been  patented,  and  the  county  claimed  under 
third  parties,  who  were  expected  to  execute  to  it  a  deed  when« 
ever  a  patent  should  be  issued.  On  the  first  day  of  January^ 
1883,  Perkins,  in  conraderation  of  the  sum  of  thirty-five  dol- 
lars, and  of  their  payment  of  the  balance  of  the  purchase- 
money  due  Wilbarger  County,  conveyed  the  premises  in  con- 
troversy to  G.  W.  Darby  and  A.  Dawson.  On  the  eighteenth 
day  of  December,  1883,  Darby  conveyed  the  lots  to  W.  L.  Gor- 
don, who,  on  the  26th  of  August,  1886,  conveyed  the  same  to 
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appellant,  who  was  the  defendant  in  the  oonrt  below.  There 
was  parol  evidence  to  the  effect  that  before  Darby  conveyed  to 
Gordon,  Dawson  conveyed  his  interest  to  Darby,  though  the 
deed  could  not  be  found.    Such  is  the  appellant's  title. 

The  appellee,  the  plaintiff  in  the  court  below,  claimed  title 
as  follows:  1.  A  judgment  in  the  county  court  of  Wilbarger 
County,  rendered  on  the  sixth  day  of  January,  1886,  in  favor 
of  appellant  against  Perkins  for  the  sum  of  $482.82.  2.  An 
abstract  of  the  judgment  recorded  on  the  day  of  its  rendition. 
The  validity  of  this  abstract  is  questioned.  8.  The  bond  for 
title  from  Doane,  as  county  judge,  to  Perkins,  above  described. 
4.  A  deed  from  Hearne,  as  county  judge,  to  Perkins,  dated 
the  twenty-eighth  day  of  February,  1889,  reciting  the  payment 
itt  fall  of  the  balance  of  the  purchase-money.  6.  A  deed  dated 
the  twelfth  day  of  March,  1889,  from  Perkins  to  appellee,  to 
the  premiseB  in  dispute,  for  the  ooodderation,  as  recited|  of 
four  hundred  dollars. 

The  plaintiff  also  introduced  in  evidence  three  ezecutiom 
which  had  been  issued  upon  his  judgment  against  PerkinSi  — 
one  on  the  26th  of  February,  1886;  one  on  the  22d  of  Septem- 
ber of  the  same  year;  the  third  on  the  24th  of  July,  1888;  and 
the  fourth  on  the  seventh  day  of  March,  1889,  which  was  lev- 
ied on  the  lots  in  controversy,  but  which  was  returned  by 
order  of  plaintiff's  attorney.  When  the  levy  was  released 
and  the  writ  ordered  to  be  returned,  the  return  itself  does  not 
show,  hot  the  sheriff  testified  that  this  occurred  after  the 
twelfth  day  of  March,  1889,  the  day  on  which  the  lots  were 
conveyed  by  Perkins  to  appellee. 

Perkins  paid  a  part  of  the  note  given  by  him  for  the  pur- 
ehase-money  of  the  lot,  and  Gh)rdon  seems  to  have  paid 
twenty-five  dollars,  leaving  a  balance  of  thirty-five  dollars 
8till  due.  The  defendant  testified  that  he  offered  to  pay  the 
balance  to  the  county  judge  of  the  county,  but  that  he  de- 
clined to  make  the  deed,  because  no  provision  had  been  made 
for  pajring  the  expense  of  a  conveyance.  The  defendant  ten* 
dered,  in  his  answer,  forty  dollars  to  cover  the  balance  of  the 
porchase-money,  and  paid  it  into  court 

There  was  a  judgment  for  the  plaintiff  for  the  lots  in  con* 
troYersy.  There  are  no  conclusions  either  of  law  or  of  fact  in 
the  record,  though  it  would  seem  that  the  court  must  have 
held  that  the  plaintiff  was  a  bona  fide  purchaser  without  no- 
tice of  defendant's  title.  The  defendant  showed  an  equitable 
title,  which  became  perfect  by  the  tender  of  the  balance  of  the 
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purchase-monej  due  under  Perkins's  bond  for  title.  If  the 
plaintiff  had  acquired  a  lien  upon  the  lots  by  a  record  of  a 
proper  abstract  of  his  judgment,  or  by  a  levy  of  bis  execution 
before  he  had  notice  of  defendant's  title,  or  that  of  those  under 
whom  he  claimed,  or  knowledge  of  such  facts  as  should  have 
put  him  upon  inquiry,  and  had  enforced  his  lien  by  a  sale 
under  execution  at  which  he  purchased,  his  title  would  have 
been  good:  Oraee  ▼.  Wade,  45  Tex.  622.  But  this  he  did  not 
do.  He  took  a  conveyance  of  the  lots  directly  from  Perkins, 
merely  crediting  the  price  agreed  upon  on  his  judgment,  with- 
out even  releasing,  at  the  time,  the  lien  he  had  acquired  by 
the  levy. 

The  abstract  of  judgment  filed  in  the  county  court  did  not 
give  the  number  of  the  judgment,  and  in  that  respect  failed 
to  comply  with  one  of  the  requirements  of  the  statute:  Rev. 
Stats.,  art.  8155.  The  number  of  the  judgment  is  one  of  the 
requisites  prescribed  by  the  law,  and  we  have  no  more  right 
to  disregard  it  than  any  other  provision  which  the  legislature 
has  prescribed  as  a  prerequisite  of  the  authority  to  record  the 
abstract.  The  failure  to  comply  with  the  statute  in  that  par- 
ticular is,  in  our  opinion,  fatal  to  the  lien  claimed  by  virtue 
of  the  abstract. 

The  lien  created  by  the  levy  of  the  execution  not  having 
been  released  at  the  time  Perkins  conveyed  the  lots  to  the 
plaintiff,  the  case  presents  itself  to  oar  minds  as  one  in  which 
the  purchaser  has  neither  paid  value  nor  placed  himself,  by  the 
transaction,  in  a  worse  position  than  that  previously  held  by 
him.  Having  merely  credited  the  price  of  the  lots  upon  his 
judgment,  he  cannot  claim  to  be  a  bona  fide  purchaser  for  a 
valuable  consideration  without  notice:  Steffian  v.  Milmo  NaL 
Bankf  69  Tex.  513.  He  took,  by  his  conveyance,  the  legal  title 
to  the  lots  in  controversy,  subject  to  the  defendant's  equity, 
and  is  entitled  to  recover  only  the  balance  of  tbe  purchase* 
money  which  Perkins's  original  vendee  promised  to  pay  for 
the  property.  The  judgment  is  against  the  right  of  the  case, 
and  is  fundamentally  erroneous. 

^he  view  we  take  of  the  case  renders  it  unnecessary  to  dia- 
onss  the  question  of  notice. 

The  judgment  is  reversed,  and  here  rendered  for  appellant. 


VsNDoa  AVD  PvROHASBR.  —  A  PERSON  19  NOT  A  BoHA  FiDB  pnrohaaer  who 
■Mrely  tftkes  th«  legal  estate  in  paymant  of  or  as  seoarity  for  a  previom 
debt:  Dkkermn  t.  TiUinghaat,  4  Paige,  21ft;  £5  Am.  Deo.  62S;  Wood  ▼• 
Obapki,  18  N.  Y.  509;  67  Am.  Dec  62. 
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MoGabn  V.  International  and  Gtrbat  Nobthbbm 

Railway  Company. 

(84TbxA8,802.] 

OABuntt— CovNionNo  Railways —  Cohtraot  Lntrmro  Lubiliit.  ^A 
oonneotixig  oairier  by  rail  may,  ^y  oontraoti  protect  itself  against  liability 
for  loss  not  oeonrriag  on  its  own  line^  whether  the  shipmsat  is  wholly, 
within  the  state,  or  is  interstate. 

Oasbrrs — CoiniBOTiNa  Railway  —  Contbaot  Limitino  Liability.  — <  A 
eontraot  between  a  shipper  and  a  connecting  carrier  by  rail,  stipulating 
that  snch  carrier  shall  not  be  liable  for  anything  beyond  its  own  line^ 
except  to  protect  the  tfarongli-rate  oC  freight  namedy  is  ralid,  and  will  be 


Edward  Dtoyer^  for  the  appellant, 
Barnard  and  Chreen^  for  the  appellee. 

Stayton,  C.  J.  This  action  was  brought  by  appellant  to 
lecoTer  damages  for  injury  alleged  to  have  been  caused  to 
sixty  head  of  cattle  while  in  transit  from  San  Antonio^  Texas, 
to  Chicago,  in  the  state  of  Illinois. 

The  cause  was  tried  without  a  jury,  and  the  court  found 
that  "  the  contract  for  shipment  was  a  through-contract  from 
San  Antonio,  Texas,  to  Chicago,  Illinois,"  but  that  the  con- 
tract, among  others,  contained  the  following  stipulation:  "And 
it  is  further  stipulated  and  agreed  between  the  parties  hereto, 
that  in  case  the  live-stock  mentioned  herein  is  to  be  trans- 
ported over  the  road  or  roads  of  any  other  railway  company, 
the  said  party  of  the  first  part  [appellee]  shall  be  released 
from  liability  of  every  kind  after  said  live-stock  shall  have 
left  ite  road;  and  the  party  of  the  second  part  hereby  60  ex* 
pressly  stipulates  and  agrees;  the  understanding  of  both  par* 
ties  hereto  being,  that  the  party  of  the  first  part  shall  not  be 
held  or  deemed  liable  for  anything  beyond  the  line  of  the 
International  and  Oreat  Northern  Railway  Company,  except- 
ing to  protect  the  through-rate  of  freight  named  herein." 

The  court  further  found  that  no  injury  occurred  to  appel- 
lant'a  cattle  while  on  appellee's  line  of  railway,  but  that  the 
cattle  were  injured  while  on  a  connecting  line,  to  which  they 
had  been  delivered  by  appellee,  and  on  these  findings  ren- 
dered a  judgment  against  the  plaintifif. 

There  is  no  stetement  of  facts,  and  under  the  findings  it 
must  be  conceded  that  appellee  received  the  cattle  under  an 
agreement  that  they  should  be  transported  from  San  Antonio 
to  Chicago;  and  the  inference  is,  that  to  do  this  it  was  neoes- 
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•ary  that  they  shoald  pass  over  road  or  roads  other  than  that 
of  appellee.  That  in  such  a  case  a  carrier  may,  by  contract, 
protect  itself  against  liability  for  loss  not  occurring  on  its  own 
line,  whether  the  shipment  be  wholly  within  this  state,  or  be 
interstate,  we  had  deemed  a  settled  question  in  this  court: 
Oidfete.  Ry  Co.  v.  Bairdy  75  Tex.  256;  Fori  Worth  etc.  R'y  Co. 
T.  WiUiams,  77  Tex.  121;  Hunter  v.  Southern  Pae.  R'y  Co.,  76 
195;  Texas  etc.  Ry  Co.  t.  Adame,  78  Tex.  372;  22  Am.  St 
Rep.  56;  Harru  y.  Hoxoe,  74  Tex.  634;  15  Am.  St.  Rep.  862. 

This  is  the  rule  we  understand  to  be  recognized  by  nearly 
all  of  the  English  and  American  courts:  Myrick  v.  Michigan 
Central  R.  R.  Co.,  107  U.  S.  102;  Pratt  v.  Railway  Co,,  95  U.  S. 
43;  Railroad  Co.  T.  Pratt,  22  Wall.  123;  Tardos  v.  Chicago  etc 
R.  R.  Co.,  35  La.  Ann.  15;  LouiwiUe  etc,  R.  R.  Co.  y.  Meyer^ 
78  Ala.  597;  Railway  v.  Brumley,  5  Lea,  401;  Mulligan  v.  Tllir 
nois  Cent.Ry  Co.,  36  Iowa,  186;  14  Am.  Rep.  614;  Detroit  etc. 
R.  R.  Co.  V.  Farmers^  etc.  Bank,  20  Wis.  134  (*122);  Pendergatt 
T.  Adame  Exp,  Co.,  101  Mass.  120;  Berg  ▼.  Atchison  etc.  R.  R. 
Co.,  30  Kan.  562;  St.  Louis  etc.  R.  R.  Co.  v.  Lamed,  103  IlL 
293;  Field  v.  Chicago  etc.  R.  R.  Co.,  71  III.  462;  American  Exp. 
Co.  Y.  Second  Nat.  Bank,  69  Pa.  St.  394;  8  Am.  Rep.  286;  JEtna 
Ins.  Co.  Y.  Wheeler,  49  N.  Y.  616;  Snider  v.  Adams  Exp.  Co., 

63  Mo.  882;  Taylor  y.  Little  Rock  etc.  R.  R,  Co,,  82  Ark.  393; 
29  Am.  Rep.  1;  Central  R.  R.  etc.  Co.  v.  Avant,  80  Ga.  195; 
Schiff  Y.  New  York  etc.  R.  R.  Co.,  52  How.  Pr.  91;  Merchants* 
etc.  Transp.  Co.  y.  Block  Bros.,  86  Tenn.  424;  6  Am.  St.  Rep. 
847;  lUinois  Cent.  R'y  Co.  v.  Frankenbery,  54  111.  88;  6  Am.  Rep. 
92;  Burroughs  y.  Norwich  etc.  R.  R.  Co.,  100  Mass.  26;  1  Am. 
Rep.  78;  United  States  Exp.  Co.  v.  Rush,  24  Ind.  403;  Chicago 
etc.  R.  R.  Co.  Y.  Montfort,  60  111.  175;  Erie  Ry  Co.  v.  WUeox, 
84  111.  239;  25  Am.  Rep.  451;  Aldridge  v.  Great  Western  Ry 
Co.,  15  Com.  B.,  N.  S.,  582.  Authorities  upon  this  point  might 
be  multiplied.  Even  the  case  of  Muschamp  v.  Lancaster  etc. 
R'y  Co.,  8  Mees.  &  W.  421,  does  not  assert  a  different  rule. 

In  England,  and  in  some  of  the  states  of  the  Union,  the 
mere  receipt  of  goods  to  be  carried  to  a  destination  beyond 
the  line  of  the  carrier  who  first  receives  them  is  held  to  evi- 
dence a  contract  to  transport  to  such  destination,  while  in 
others  such  receipt  is  not  held  to  evidence  a  contract  to  con- 
vey beyond  that  carrier's  line;  but  in  the  jurisdiction  in  which 
these  diverse  rulings  are  made  there  is  a  general  concurrenco 
of  opinion  in  the  proposition  that  the  carrier  may,  by  special 
contract,  exempt  itself  from  liability  for  an  injury  to  freight 
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resulting  after  it  has  gone  into  the  hands  of  another  carrier 
to  be  transported  to  destination. 

The  ground  of  concurrence  is  contract,  which,  in  some  ju- 
risdictions, it  is  held,  is  necessary  to  relieve  from  liability  for 
the  act  of  a  connecting  carrier  oyer  whose  line  the  freight 
must  or  does  pass  to  its  destination;  while  in  the  other  it  is 
held  that,  in  the  absence  of  special  contract,  no  such  liability 
rests  on  the  receiving  carrier  for  injuries  occurring  after  he 
has  safely  passed  the  freight  to  a  connecting  carrier. 

There  are,  however,  a  few  cases  in  which  it  has  been  held 
that  a  carrier,  under  such  a  contract  as  that  involved  in  this 
case,  is  liable  for  an  injury  to  freight  after  it  has  passed  into 
the  hands  of  a  connecting  carrier  uninjured;  and  among 
these  are  found  some  decisions  by  the  cour£  of  appeals  of  this 
state,  with  which  we  regret  to  differ. 

In  Gulf  etc.  IPy  Co.  v.  Vaughn,  Tex.  App.,  Jan.  25, 1890,  16 
B.  W.  Rep.  775,  the  liability  of  a  carrier  was  asserted,  al- 
though the  shipping  contract  was  substantially  the  same  as 
that  involved  in  this  case,  and  two  cases  are  invoked  as  au- 
thority for  the  ruling  in  that  case.  One  of  these  is  the  case  of 
ChUf  etc.  Ry  Co.  v.  Allison  (decided  by  this  court),  59  Tex.  193. 
In  that  case  the  plaintiff  shipped  from  Galveston,  Texas,  to 
Chicago,  Illinois,  five  cars  of  melons,  in  cars  adapted  to  their 
preservation  and  safe  carriage,  under  an  agreement  that  the 
melons  should  be  transported  in  those  cars,  without  change, 
to  Chicago.  The  evidence  tended  to  show  that  a  connecting 
carrier  to  whom  the  cars  were  delivered  placed  the  melons  in 
other  cars  less  adapted  to  their  safe  transportation,  and  that 
from  this  injury  resulted.  The  shipping  contract  provided 
that  the  railway  company  should  not  be  liable  for  injury  re- 
sulting from  some  causes  enumerated,  and  that  the  company 
should  not  *'  be  liable  for  any  damage,  loss,  or  injury  occur- 
ring not  on  its  own  railway." 

In  disposing  of  the  case,  it  was  said  that  the  averments  of 
the  petition  were  to  the  effect  that  there  was  an  agreement 
that  the  melons  should  be  carried  to  their  destination  in  the 
cars  in  which  they  were  first  placed.  There  is  a  general  ex- 
pression in  the  opinion  that  a  carrier  undertaking  to  carry 
freight  to  a  destination  beyond  his  own  line  cannot  contract 
that  his  responsibility  shall  terminate  at  the  end  of  his  own 
line;  but  to  ascertain  what  a  court  actually  does  decide,  the 
facts  on  which  the  opinion  is  based  must  be  considered,  and 
no  one  paragraph  in  an  opinion  ought  to  be  considered  alone, 
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in  arriving  at  the  intention  of  the  court  What  this  court  did 
decide,  and  intend  to  hold,  is  so  clearly  expressed  in  the  opin« 
ion  in  the  case  that  we  can  but  feel  that  had  the  whole  opin- 
ion been  read  it  ought  not  to  have  been  understood  to  lay 
down  any  such  rule  as  that  it  is  cited  to  sustain. 

It  is  said:  ^*  The  exemption  from  liability  is,  however,  avail- 
able only  when  the  carrier  forwards  the  goods  consigned  to 
him  in  the  manner  and  by  the  route  with  reference  to  which 
the  contract  is  made.  If  he  deviates  from  his  route,  or  for- 
wards the  goods  by  a  different  conveyance  from  those  con- 
templated by  his  agreement,  he  becomes  an  insurer  of  the 
goods,  and  cannot  avail  himself  of  any  exception  made  in  his 
behalf  in  the  contract:  Fatman  v.  Railroad  Co.,  2  Disn.  248; 
Robinson  ▼.  MerehanU*  Despatch  Transp^  Co.f  45  Iowa,  470. 
The  contract  to  forward  the  melons,  in  this  ease,  through  from 
Galveston  to  Chicago  on  the  cars  on  which  they  were  loaded 
was  an  entirety.  By  changing  the  cans  after  they  lefl  appel« 
lant's  road  the  risk  of  their  safe  transportation  was  assumed 
by  its  agents  (the  connecting  line,  where  the  change  occurred) 
for  the  company,  and  it  became  liable  notwithstanding  the 
stipulation  against  damn^es  beyond  its  own  terminus.  A 
case  in  point  is  that  of  SUwart  v.  MerehanUf  Despatch  Trantp. 
Co,,  47  Iowa,  229;  29  Am.  Rep.  476.  There,  goods  were  deliv- 
ered to  a  transportation  company  at  Worcester,  Massachusetts, 
to  be  taken  to  Muscatine,  Iowa,  through,  without  transfer,  in 
cars  owned  and  controlled  by  the  company,  and  the  contract 
contained  a  clause  of  exemption  against  liability  for  loss  by 
fire.  When  the  goods  reached  Chicago  they  were  transferred 
to  a  wazehouse,  and  consumed  by  fire  the  same  day.  It  was 
held  that  the  company  was  liable  for  the  loss,  notwithstanding 
the  exemption.  The  contract  in  this  case,  so  far  as  the  limi- 
tation of  liability  is  concerned,  was,  in  effect,  that  the  defend- 
ant company  were  not  to  be  liable  for  any  damage  or  loss 
occurring  beyond  their  own  route,  provided  the  freight  should 
not  be  changed  from  the  cars  in  which  it  was  shipped." 

Instead  of  being  a  decision  in  favor  of  the  rule  for  which  it 
was  cited,  the  direct  holdings  in  the  opinion,  as  well  as  all 
the  implications,  are  so  strongly  to  the  contrary  that  the  views 
of  this  court  in  that  case  ought  not  to  be  misunderstood. 

The  other  case  cited  in  support  of  the  adverse  rule  is  Bank 
of  Kentucky  v.  Adams  Exp.  Co.,  93  U.  S.  174;  but  it  seems  to 
us  the  opinion  asserts  no  such  rule  as  it  was  cited  to  main* 
tain.    That  case  was  simply   this:    The  Southern  Expre 
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Company  and  the  Adams  Express  Company  were  engaged  in 
the  express  bosiness  between  New  Orleans,  Louisiana,  and 
LooisTilley  Kentucky,  the  former  transporting  a  package  of 
money  from  New  Orleans  to  Humboldt,  Tennessee,  where  it 
was  delivered  to  the  latter  for  transportation  to  plaintiff  at 
Louisville.  There  was  a  contract  between  the  express  com* 
panies  by  which  they  divided  the  compensation  for  such  car- 
riage in  proportion  to  the  distance  a  package  might  be 
transported  by  them  respectively.  Between  Humboldt  and 
Louisville  both  companies  employed  the  same  messenger,  who- 
was  exclusively  subject  to  the  orders  of  the  Southern  Express 
Company  when  south  of  the  northern  boundary  of  the  state 
of  Tennessee,  and  to  the  orders  of  the  Adams  Express  Com* 
pany  when  north  of  that  boundary.  The  shipping  contract 
contained  a  clause  exempting  the  carrier  with  which  it  was 
made  from  liability  for  loss  ''occasioned  by  the  dangers  of 
railway  transportation,  or  ocean  or  river  navigation,  or  by  fire 
or  storm,"  and  it  provided  that  this  should  inure  to  the  ben- 
efit of  any  person  or  company«to  whom  the  property  might  be 
delivered  for  transportation.  When  the  package  was  deliv 
ered  at  Humboldt  to  the  Adams  Express  Company's  messen- 
ger, who  was  the  messenger  of  both  companies,  he  took  charge 
of  it  and  placed  it  in  an  iron  safe,  and  deposited  the  safe  in  an 
apartment  of  the  car  set  apart  for  the  use  of  the  express  com* 
pany,  for  transportation  to  Louisville.  While  the  train  to 
which  the  car  containing  the  packages  was  attached  was 
passing  over  a  trestle,  and  while  the  package  was  in  the  ex- 
clusive charge  of  the  messenger,  the  trestle  over  which  the 
car  was  passing  gave  way,  and  the  car  was  thrown  from  the 
track,  caught  fire  from  the  locomotive,  and,  with  the  money 
in  the  safe,  was  burned. 

The  action  was  brought  against  the  Adams  Express  Com- 
pany; and  there  being  some  evidence  that  the  accident  was 
caused  by  a  defective  trestle,  the  circuit  court,  in  effect,  in- 
structed the  jury  that  the  exceptions  from  liability  found  in 
the  shipping  contract  exempted  the  express  company  from 
liability,  even  though  the  accident  may  have  occurred  through 
the  negligence  of  the  railway  company  employed  to  transport 
the  express  company's  messenger,  and  packages  in  his  pos* 
session  and  custody. 

From  this  statement  it  will  be  seen  that  no  such  question 
was  presented  in  that  case  as  arises  in  this.  The  claim  was, 
that  the  shipping  contract  exempted  the  express  company 
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from  liability  for  a  loss  occurring  through  the  negligence  of 
the  railway  company  it  had  employed  to  transport  its  mes- 
Benger  and  the  packages  in  his  exclusive  possession.  The 
court,  in  effect,  held  that  the  railway  company  was  the  ser- 
vant of  the  express  company,  for  whose  negligence  the  latter 
was  responsible,  and  that  for  this  reason,  among  others,  the 
exemption  from  liability  could  not  be  allowed. 

The  express  company  had  no  means  whereby  to  transport 
such  packages  as  it  might  contract  to  transmit,  other  than, 
such  as  it  might  hire  from  railway  or  other  companies  or  per- 
sons engaged  in  the  business  of  transportation;  and  if  such 
companies  or  persons  were  not  to  be  deemed  the  servants  of 
the  express  company,  that  liability  from  which  the  common 
carrier  cannot  escape  by  contract  could  not  be  fixed  on  either 
in  such  cases. 

That  the  express  company  was  a  common  carrier  in  that 
instance  was  not  denied;  and  it  was  declared  so  to  bo  by  the 
court,  but  its  claim  was  that  it  was  relieved  from  liability  by 
the  contract.  This  the  court  denied,  on  the  ground  before 
stated,  and  then  proceeded  to  show  how  the  case  would  stand 
as  to  the  carrier  under  the  facts  of  the  case,  as  follows:  **  Ex- 
press companies  make  their  own  bargains  with  the  companies 
they  employ,  while  they  keep  the  property  in  their  own 
charge,  usually  attended  by  a  messenger.  It  was  so  in  the 
present  case.  The  defendant  had  an  arrangement  with  the 
railway  company,  under  which  the  packages  of  money,  in- 
closed in  an  iron  safe,  were  put  into  an  apartment  of  a  car  set 
apart  for  the  use  of  the  express  company,  yet  the  safe  con- 
taining the  packages  continued  in  the  custody  of  the  messen- 
ger. Therefore,  as  between  the  defendant  and  the  railway 
company,  it  may  be  doubted  whether  the  relation  was  that 
of  a  common  carrier  to  his  consignor,  because  the  company 
had  not  the  packages  in  charge.  The  apartment  in  the  car 
was  the  defendant's  for  the  time  being;  and  if  the  defendant 
retained  the  custody  of  the  packages  carried,  instead  of  trust- 
ing them  to  the  company,  the  latter  did  not  insure  the  car- 
riage: Miles  V.  Cattlej  6  Bing.  743;  Tower  v.  Utica  etc,  R,  R, 
Co.,  7  mil,  47;  42  Am.  Dec.  36;  Redfield  on  Railways,  sec. 

74 Had  the  packages  been  delivered  to  the  charge  of 

the  railway  company  without  any  stipulation  for  exemption 
from  the  ordinary  liability  of  carriers,  it  would  have  been  an 
insurer  both  to  the  express  company  and  to  the  plaintiff. 
But  as  they  were  not  so  delivered,  the  right  of  the  plaintiff  to 
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the  extremest  constant  vigilanoe  during  all  stages  of  the  cai> 
riage  is  lost,  if  the  defendants  are  not  answerable  for  the  negli« 
genoe  of  the  railway  company  notwithstanding  the  exception 
in  the  bills  of  lading." 

The  same  court,  in  the  subsequent  case  of  Myriek  v.  Mich- 
igan Cent  R.  R.  Co.,  107  U.  S.  106,  said:  *'  A  railway  com- 
pany is  a  carrier  of  goods  for  the  public,  and  as  such  is  bound 
to  carry  safely  whatever  goods  are  intrusted  to  it  for  transport 
tation  within  the  course  of  its  business  to  the  end  of  its  route, 
and  there  deposit  them  in  a  suitable  place  for  their  owners  or 
oonsignees.  If  the  road  of  the  company  connects  with  other 
roads,  and  goods  are  received  for  transportation  beyond  the 
termination  of  its  own  line,  there  is  superadded  to  its  duty  as 
a  common  carrier  that  of  a  forwarder  by  the  connecting  line, 
—  that  is,  to  deliver  safely  the  goods  to  such  line,  the  next 
carrier  on  the  route.  This  forwarding  duty  arises  from  the 
obligation  implied  in  taking  the  goods  for  the  point  beyond 
its  own  line.  The  common  law  imposes  no  greater  duty  than 
this.    If  more  is  expected  from  the  company  receiving  the 

shipment,  there  must  be  a  special  agreement  for  it 

The  general  doctrine,  then,  as  to  transportation  by  connecting 
hues,  approved  by  this  court,  and  also  by  a  majority  of  the 
state  oourts,  amounts  to  this:  that  each  road,  confining  itself 
to  its  oommon-law  liability,  is  only  bound,  in  the  absence  of 
a  special  contract,  to  safely  carry  over  its  own  route  and 
safely  to  deliver  to  the  next  connecting  carrier,  but  that  any 
one  of  the  companies  may  agree  that  over  the  whole  route  its 
liability  shall  extend.  In  the  absence  of  a  special  agreement 
to  that  efifect,  such  liability  will  not  attach,  and  the  agree* 
ment  will  not  be  inferred  from  doubtful  expressions  or  loose 
language,  but  only  from  clear  and  satisfactory  evidence." 

Can  an  obligation  based  alone  on  contract  arise  in  the  face 
of  an  express  agreement  that  it  shall  not  exist?  That  is  the 
question  involved  in  this  and  like  cases,  and  to  it,  in  our 
opinion,  there  can  be  but  one  answer.  No  court  will  assert 
that  a  common  carrier  is  under  obligation  to  carry,  or  to  con- 
tract to  carry,  beyond  its  own  line:  but  the  decision  to  which 
we  have  referred,  and  any  others  that  may  be  in  harmony 
with  it,  in  effect  hold  that  the  reception  of  freight  destined, 
and  known  to  be  destined,  to  a  point  beyond  the  carrier's  line 
who  receives  it,  when  the  rate  for  through-transit  is  fixed 
by  that  carrier,  constitutes  a  contract  by  which  that  carrier 
assumes  the  duties  and  obligations  of  a  common  carrier  for 
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through-transit,  and  thereby  becomes  liable  for  the  negligence 
of  every  connecting  carrier  in  the  route,  notwithstanding  the 
initial  carrier,  in  the  paper  which  evidences  the  only  contracti 
expressly  contracts  that  it  shall  not  be  so  bound.  Snch  a 
construction  of  such  a  contract,  it  seems  to  ns,  violates  every 
recognised  canon  of  construction  applicable  to  such  a  matter, 
and  denies  effect  to  the  clearly  expressed  intention  of  the  par- 
ties, when  the  law  interposes  no  obstacle  to  the  enforcement 
of  such  intention  based  on  grounds  of  public  policy  or  other 
reason.  • 

It  seems  to  ns  a  mistake  to  assume  that  the  initial  carrier, 
throughout  an  entire  route  formed  by  two  or  more  independent 
but  connecting  lines,  becomes  a  common  carrier,  when  neither 
the  rules  of  law  nor  the  contract  of  the  parties  creates  that 
relation,  and  upon  this  false  assumption  to  base  the  proposi- 
tion that  it  cannot  exempt  itself  from  liability  for  the  negli- 
gence of  a  connecting  carrier  because  the  latter  is  the  agent 
or  servant  of  the  former.  If  the  relation  be  conceded,  the 
proposition  based  on  it  would  be  a  sequence;  but  that  failing, 
the  conclusion  drawn  from  it  falls. 

Under  the  weight  of  American  authority  the  contract  in 
this  case  does  not  operate  as  a  restriction  on  or  exemption  from 
liability;  for  to  give  that,  liability,  but  for  the  contract,  must 
have  existed;  while  the  contract  was,  in  effect,  an  express 
agreement  that  no  such  liability  existed  or  was  intended  or 
understood  to  exist. 

Under  English,  and  some  American,  decisions,  the  contract 
would  operate  as  a  restriction  on  the  initial  carrier's  common* 
law  liability;  for  in  such  a  case,  under  that  line  of  decisions, 
the  liability  would  exist,  in  the  absence  of  the  contract;  bnt 
these  decisions  recognize  the  right  of  such  a  carrier  to  limit 
his  liability  to  his  own  line;  for  in  such  cases  there  is  always 
a  liability  resting  on  some  one  of  the  connecting  carriers  for 
injury  resulting  from  the  negligence  of  itself  or  servants,  and 
in  some  jurisdictions  the  full  common-law  liability  will  rest  on 
some  connecting  carriers  at  all  times.  The  latter  would  be 
true  where  freight  was  carried  over  two  or  more  connecting 
lines  all  wholly  within  this  state,  for  no  one  of  them  could 
restrict  its  own  common-law  liability  by  contract,  but  the 
liability  of  connecting  carriers  for  injury  to  freight  while  in 
the  possession  of  one  of  them  is  not  the  common-law  liability. 

It  IB  unnecessary  in  this  case  to  inquire  what  state  of  facte 
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between  ooonecting  carriers  would  be  Bufiicient  to  cast  upon 
each  the  liability  of  a  common  carrier  for  tho  negligence  of 
another,  for  no  facta  are  foand  in  the  record  making  such  an 
inquiry  neceaaary. 

There  waa  uo  earor  in  the  prooeedingSy.and  the  judgment 
will  be  affirmed.  ^^__^ 

Gabbibbs.  —  GoNVBomro  LofMa,  Liabilttibs  of:  See  notee  to  WeUs  t* 
Tkomas,  72  Am.  Deo.  230-247;  Lawrence  v.  Wiwma  ete.M.B.  Oo,,  2  Am.  Re^ 
Ml,  112;  Grog  T.  Jaekm^  12  Am.  Rep.  40;  BtU  t.  Syraam  tie,  B.  IL  09,9 
O  An.  Rep.  1G6-1«9;  2laakmUe  ele.  B.  E.  Oo,  r.  Sprt^betrp,  U  Am.  Rep. 
7(0-711;  Hadd  t.  i/MiUd  Stale*  Baap.  C^»  36  Am.  Rep.  761, 762;  Louinilk  etc 
]t  IL  Co,  yr.  Weaver,  42  Am.  Rep.  664-667.  Railroad  company  reoeiTing 
KOoda  eonaigaod  to  place  beyond  its  own  termiona  nndertakes  to  convey  same 
mfely  to  point  of  destination,  and  will  be  liable  for  loss  of  saoh  goods  oa 
eoeaeeting  liaaa:  Ihlteg  ▼.  Qe&rgia  B.  iBL,  70  Oi.  697;  2  Am.  St.  Rep.  58| 
Wt  may  reUer«  iteelf  of  UaUility  by  special  oontraot:  IlUnoU  CenL  B.  B.  €•. 
T.  Frankenherg^  64  HL  88;  5  Am.  Rep.  92;  McCariy  t.  Ou{f  etc  ffy  Cc,  79 
Toz.  33.  The  connecting  carrier  who  receives  the  goods  from  the  company 
■akhig  the  apeeiBl  eoatraet  cannot  claim  the  benefit  of  the  exemptions  for 
kjwies  happening  oa  its  own  road;  otherwise  where  the  leeeiTing  oarriar 
sontiacta  for  the  entire  transportation,  or,  by  aathocity  of  the  oonneeting 
liM^  fixes  the  compensatiaa  for  the  whole  journey:  Western  By  Co,  t« 
HarweU^  91  Aln.  340.  The  rale  that  each  one  of  the  connecting  carriers  may, 
by  special  contract,  Umit  its  liability  to  its  own  line  applies  in  the  case  both 
ef  paasengoiB  nnd  goodei  fferrii.T.  £oiM^74TbauU4|  10  Aoi.  St  Rep.  ML 
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[94  TbzaSi  860.] 

^nBOBAPB  Oompabibb  —  LiABnjTT  ov  CoBNBcriMO  L1HB8.  — The  analogy 
ef  connecting  telegraph  lines  to  connecting  railways  is  so  great  that  the 
established  mles  of  law  whioh  determine  the  liability  of  the  latter  ehoald 
be  applied  with  equal  force  to  the  former. 

I^UOBAPH  CoxpAHiBS — LiABiLiTT  ov  OoNHBonvo  LiBBa.  <—  When  a  tele- 
graph company  receives  a  dispatch  for  transmission  from  a  connecting 
telegraph  line,  it  is  bound  to  exercise  due  diligence  in  transmitting  and 
dsliroring  the  message,  or  respond  in  damages  to  the  party  injured  by 
iks  failure  to  do  so,  and  this  without  regard  to  the  contract  between  the 
lender  and  the  company  first  receiviiq;  the  message  as  to  its  own  liabil* 
%.  In  such  case  the  telegraph  company  inflicting  the  injury  by  ite 
own  act  of  negligence  la  liable  for  the  damages  caused  thereby. 

Action  against  the  Weaiem  Union  Telegraph  Company  to 
iBoover  damages  for  its  alleged  negligence  in  failing  to  deliver 
ttie  following  telegram:^- 
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^  Wazahachib,  Texas,  March  2, 1888. 
*  W.  H.  Smith,  480  Harwood  Street,  Dallas,  Texas. 
^  Father  dangeroasly  ilL    Come  at  once. 

"Wesley  Smfth.** 

This  telegram  was  delivered,  in  the  first  instance,  for  irAns- 
mission  to  the  agent  of  the  Central  Texas  and  Northwestern 
Bailway  Company  at  Waxahachie,  which  owned  a  telegraph 
line  from  that  city  to  the  city  of  Ennis,  where  connection  ipras 
made  with  the  Western  Union  Telegraph  Company's  lioe. 
Wesley  Smith  paid  such  agent  fifty  cents  as  charges  for  the 
entire  transmission  and  delivery  of  the  message  at  Dallas. 
Such  agent  promptly  transmitted  the  message  to  the  Western 
Union  company  at  Ennis,  and  the  latter  there  accepted  one 
half  of  the  charges  paid,  and  the  telegram  for  the  purpose  of 
transmitting  it  to  Dallas.    This  it  failed  to  do  until  so  late  that 
the  person  addressed  was  prevented  from  being  present  during 
the  last  hours  of  his  father's  life,  and  by  reason  of  such  delajr 
he  did  not  reach  his  father's  home  until  after  his  death. 
It  was  the  custom  and  agreement  between  the  railroad  com- 
pany and  the  telegraph  company  to  divide  all  charges  for  the 
transmission  of  telegrams  received  at  Waxahacbie,  and  the 
telegraph  company's  lines  extend  from  Ennis  to  Dallas. 

H.  0.  RoherUion  and  W*  A.  Kemp^  for  the  appellant 

Btemmons  and  Fields  for  the  appellee. 

Marb,  J.,  Section  A.  Tbe  court  directed  the  jury,  upon 
the  trial  below,  to  return  a  verdict  for  the  defendant,  upon  the 
ground,  as  we  are  informed  by  the  briefs  of  counsel,  that 
plaintiff  had  failed  to  prove  any  contract  for  the  transmission 
of  his  message  with  the  Western  Union  Telegraph  Company, 
against  which  he  had  brought  his  suit.  In  other  words,  the 
court  held  that  if  the  plaintiff  had,  under  the  contract,  any 
right  of  action,  that  it  was  against  tbe  Central  Texas  and 
Northwestern  Railway  Company  alone,  for  the  reason,  as  we 
presume,  that  the  latter  company  had  agreed,  in  the  opinion 
of  the  court,  to  transmit  the  message  to  its  destination,  and 
therefore  that  the  appellee  was  merely  its  agent  employed  for 
that  purpose. 

The  plaintiff  complains  of  the  above  charge  of  the  court, 
and  upon  the  trial  below  requested  several  special  instruc- 
tions, which  were  refused. 

The  analogy  of  connecting  telegraph  lines  to  connecting 
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nOwBjB  im  so  great  that  it  is  believed  that  the  eBtablisbed 
rules  of  law  which  determine  the  liability  of  the  latter  should 
be  applied  to  the  main  question  involved  in  this  case,  which 
relates  to  a  connecting  telegraph  company:  Scott  and  Jarni- 
gan  on  Telegraphs,  sec.  278;  Gray  on  Communication  by 
Telegraph,  sec.  68,  note  1. 

In  the  case  of  Gulf  etc.  Ry  Co.  v.  Baird,  75  Tex.  256,  it  is 
said  that,  "  in  the  absence  of  a  partnership  or  authority  to 
make  a  joint  contract  binding  upon  all  carriers  over  whose 
lines  freight  is  to  pass,  connecting  lines  are  but  the  agencies 
employed  by  the  contracting  carrier  to  perform  its  own  con- 
tract." But  according  to  the  great  weight  of  the  authorities  in 
the  United  States,  the  mere  *'  marking  or  booking  "  of  freight 
to  a  point  beyond  the  line  of  the  receiving  carrier  does  not 
amount  to  a  contract  of  through*transportation  upon  its  part. 
The  same  may  be  said  of  the  effect  of  a  telegram  addressed 
to  a  point  upon  the  connecting  line,  although  there  should  be 
no  express  limitation  as  to  the  liability  of  the  first  company: 
Porter  on  Bills  of  Lading,  sea  828;  Gray  on  Communication 
by  Telegraph,  sees.  58,  59;  Lawson  on  Contracts  of  Carriers, 
sees.  238-240;  Railroad  Co.  y.  Pratt,  22  Wall.  123. 

But  however  this  may  be  as  affecting  the  liability  of  the 
initial  carrier,  it  has  been  held  by  the  courts  of  nearly  every 
state  in  this  country,  including  those  which  follow  what  is 
known  as  the  English  doctrine  as  to  a  through  bill  of  lading, 
that  nevertheless  the  connecting  company  will  be  liable  if  in 
fact  it  is  the  carrier  which  inflicted  the  injury  or  committed 
the  negligence  of  which  the  plaintiff  complains:  Lawson  on 
Contracts  of  Carriers,  sec  741;  Baldvnn  v.  United  States,  Tel. 
Co.,  45  N.  Y.  744;  6  Am.  Rep.  165.  This  appears  to  be  the 
later  English  doctrine,  apparently  upon  the  ground  of  tort: 
Foultie$  y.  Metropolitan  Ry  Co.,  L.  R.  5  C.  P.  D.  157;  Hooper 
▼.  Railway  Co.,  43  L.  T.,  N.  S.,  570. 

In  the  case  of  Ovlf  etc.  Ry  Co.  v.  Baird,  75  Tex.  256,  it  was 
also  held  that  the  connecting  carrier  would  be  ^'liable  for  any 
injury  to  the  property  while  in  its  possession,**  etc.,  but  was 
not  responsible  for  the  negligence  of  the  other  carriers.  This 
decision  is  in  perfect  accord  with  the  great  current  of  autbori* 
ties  in  this  country:  Porter  on  Bills  of  Lading,  sec.  343,  note 
2.  Each  carrier  should  be  held  liable  for  its  own  acts  of  neg- 
ligence, and  even  for  the  acts  of  the  others  if  there  is  a  part- 
nership between  all,  or  a  joint  contract  binding  upon  each  of 
them:  ChAJ  etc^Ry  Co.  v.  Baird,  75  Tex.  256.    It  has  also 
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been  held  by  good  authority  that  where  several  railways 
Btitute  a  continuous  line,  each  of  them  performs  a  public  duty 
and  an  independent  employment,  and  in  accepting  fireig^lit 
from  another  carrier  for  further  transportation  over  its 
line,  contracts  expressly  or  by  legal  implicatioOf  not  with 
other  carrier,  but  with  the  owner  of  the  goods:  Sherman^  ▼• 
Hudson  River  R.  R,  Co.j  64  N.  Y.  254.  In  any  event,  we  think 
that  the  contract  in  this  case,  which  was  made  by  the  appellee, 
even  if  not  made  with  the  plaintiff,  was  clearly  made  on  his 
behalf  and  for  his  benefit,  and  therefore  he  conld  elect  to  ratify 
and  enforce  it. 

But  again,  whether  we  should  regard  the  first  company  as 
the  agent  of  the  plaintiff  or  the  agent  of  the  defendant  (the 
authorities  conflicting  on  this  point)  in  contracting  with  the 
appellee  for  the  transmission  of  the  telegram  firom  Bnnis  to 
Dallas,  it  is  evident  that  such  contract  is  a  binding  agreemen  t 
between  the  plaintiff  and  the  defendant,  for  the  breach  of 
which,  by  the  latter,  the  former  may  maintain  his  action  for 
damages.    The  court  therefore  erred  in  directing  the  jury  to 
find  for  the  defendant. 

The  appellant  further  insists  that  the  court  erred  in  refu»> 
ing  to  instruct  the  jury,  at  his  request,  to  the  effect  that  the 
defendant  was  bound  by  the  written  contract  as  its  own  act, 
because  its  execution  had  not  been  denied  under  oath  by  the 
defendant,  and  also  because  it  had  not  denied  under  oath  the 
existence  of  a  partnership  with  the  Chicago,  Texas,  and  North- 
western Railway  Company:  Rev.  Stats.,  art.  1265,  sees.  6,  8; 
International  etc.  R*y  Co.  v.  TisdalSf  74  Tex.  8;  Bradford  T. 
Taylor,  61  Tex.  503.  The  answer  to  this  position  is,  that  the 
petition  does  not  allege  any  partnership,  nor  charge  that  the 
contract  was  executed  by  the  defendant  or  under  its  author* 
ity.  The  Chicago,  Texas,  and  Northwestern  Railway  Com? 
pany  does  not  appear  to  be  even  mentioned  in  the  petition. 

It  may  be  further  remarked,  in  reference  to  the  issue  of  a 
partnership,  had  it  been  raised,  that  it  should  have  been  sab- 
mitted  to  the  jury,  under  appropriate  instructions:  Oulf  eie. 
R'y  Co.  V.  Baird,  75  Tex.  256;  Lawson  on  Contracts  of  Carriers, 
sec.  242,  and  notes. 

In  view,  however,  of  what  we  have  said  npon  the  other 
branch  of  the  case,  we  deem  it  unnecessary  to  attempt  to  in- 
dicate what  acts  would  be  sufficient  to  authorize  the  presump* 
tion  of  a  partnership  between  the  connecting  companies. 

Because  the  court  erred  in  charging  the  jucy  to  find  for  the 
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defendant,  we  think  that  tbe  jadgtnent  ehould  be  reversed, 
and  the  cause  remanded. 

TtLMQMArm.  CoMFAKiss  —  CovvECTiSQ  Lmss. — The  liability  of  each 
€*wnpMty  for  tho  safe  tnuisiiii88ion  of  a  message  does  not  extend  beyond  iti  own 
fine:  Leonard  ▼.  I^ew  York  etc  TtL  Co,,  41  N.  T.  544;  1  Am.  Rep.  446. 
Kb  partnership  cur  mntoal  agency  can  be  inferred  between  conaecting  lines 
ef  telegraph  from  the  fact  that  each  received  from  the  other  meflsagee  for 
trantmissioii  orer  its  own  line,  as  required  by  law,  and  each,  in  the  absence 
of  a  special  agreement  or  arrangemeat  with  the  sender  of  the  message  or 
with  eaoh  other,  will  be  liable  for  its  own  acts  only:  Baldwin  v.  United  8uUe$ 
Td.  Cdu,  45  N.  IT.  744;  6  Am.  Rep.  165.  Where  the  recelTing  company  haa 
limited  its  liability  for  error  or  delay  in  the  transmission  or  delivery  of  a 
message  to  a  amaU  som,  and  ooUeots  the  whole  snm  doe  for  the  transmission 
ef  the  meaaage  to  a  point  on  the  line  of  a  connecting  company,  the  aeoond 
eompaay  canoot  avail  itself  of  the  conditions  limiting  the  liability  of  the  first 
eompany,  and  thns  relieve  itself  of  responsibility  for  negligence  in  delivering 
the  message:  Sqtdrer.  WeaCem  Union  Tel  Co,,  98  Mass.  232;  93  Am.  Dec  157. 
The  aeoond  company  ia  solely  liable,  where  the  delay  in  the  delivery  of  a 
message  is  caused  by  its  own  independent  negligence,  thoagh  the  receiving 
company  may  alao  have  been  gnilty  of  negligence  in  having  changed  the  ad- 
dress. The  change  of  address  in  snch  case  cannot  be  regarded  as  the  prox- 
imate oaoae  of  the  loss:  WeiUm  Union  TeL  Co.  v.  Bim^ord,  87  Tenn.  190;  10 
Am.  St.  Rep.  630.  As  to  the  respective  liabilities  of  conneoting  oarrier%  ses 
to  MeOam  t.  ImUmaUonal  eia  i?V  Co,,  amU^  p^ 


Hbiobl  u  Wichita  Countt. 

(MTSX4S.8n] 

Cbujrrtss — LiAKLrrr  loa  DxriBOTiys  Bbidoss.— A  oomity  Is  not  Uabls 
for  injuries  caased  by  a  defective  bridge,  in  the  absence  of  a  statate 
creating  snch  liability,  either  expressly  or  by  necessary  implication. 

ObmrnB*  LxABiLirr  ior  Nbglioencs  ot  Ovticbrs.  —  In  the  absence  of  a 
siatnte  imposing  liability,  a  ooanty  is  not  liabls  for  inj  arise  resulting 
from  the  negligenoe  of  its  offioers  or  agents. 

ObvMTm  AHD  Crrisa — RBSPBcnvB  LiAsiLrrT  loa  Nsquobnoi. — Cities^ 
faidependent  of  statute,  are  liable  to  respond  in  damages  for  injuries  re> 
suiting  from  a  failure  to  discharge  their  corporate  duties,  while  counties 
or  other  qwm  municipal  corporations  are  not  liable  for  similar  injaris% 
nnless  such  liability  is  expressly  or  impliedly  creafesd  by  itatats. 


Ciibh  and  Boyd^  for  the  appellant. 
AMbg  &  Jam$$^  for  the  appellee. 

GAnnes,  A«  J.    This  suit  was  brought  by  appellant  to  le- 

eover  of  Wichita  County  damages  for  personal  injuries  caused 
by  a  defective  bridge.    A  demurrer  was  sustained  to  the  peti- 
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been  held  by  good  authority  that  where  several  railways 
stitute  a  continuous  line,  each  of  them  performs  a  public  duty 
and  an  independent  employment,  and  in  accepting  freight 
from  another  carrier  for  further  transportation  over  its  a^vn 
line,  contracts  expressly  or  by  legal  implication,  not  with  iho 
other  carrier,  but  with  the  owner  of  the  goods:  Shertnan^  ▼. 
Hudson  River  R.  R.  Co.,  64  N.  Y.  254.  In  any  event,  we  think 
that  the  contract  in  this  case,  which  was  made  by  the  appellee, 
even  if  not  made  with  the  plaintiff,  was  clearly  made  on  hiB 
behalf  and  for  his  benefit,  and  therefore  he  could  elect  to  ratify 
and  enforce  it 

But  again,  whether  we  should  regard  the  first  company  as 
the  agent  of  the  plaintiff  or  the  agent  of  the  defendant  (the 
authorities  conflicting  oo  this  point)  in  contracting  with  the 
appellee  for  the  transmission  of  the  telegram  from  Bnnis  to 
Dallas,  it  is  evident  that  such  contract  is  a  binding  agreement 
between  the  plaintiff  and  the  defendant,  for  the  breach  of 
which,  by  the  latter,  the  former  may  maintain  his  action  for 
damages.  The  court  therefore  erred  in  directing  the  jury  to 
find  for  the  defendant. 

The  appellant  further  insists  that  the  court  erred  in  refue- 
ing  to  instruct  the  jury,  at  his  request,  to  the  effect  that  the 
defendant  was  bound  by  the  written  contract  as  its  own  act, 
because  its  execution  had  not  been  denied  under  oath  by  the 
defendant,  and  also  because  it  had  not  denied  under  oath  the 
existence  of  a  partnership  with  the  Chicago,  Texas,  and  North- 
western Railway  Company:  Rev.  Stats.,  art.  1265,  sees.  6,  8; 
International  etc.  R*y  Co.  v.  Tisdal$j  74  Tex.  8;  Bradford  T. 
Taylor,  61  Tex.  503.  The  answer  to  this  position  is,  that  the 
petition  does  not  allege  any  partnership,  nor  charge  that  the 
contract  was  executed  by  the  defendant  or  under  its  author* 
ity.  The  Chicago,  Texas,  and  Northwestern  Railway  Com? 
pany  does  not  appear  to  be  even  mentioned  in  the  petition. 

It  may  be  further  remarked,  in  reference  to  the  issue  of  a 
partnership,  had  it  been  raised,  that  it  should  have  been  sab- 
mitted  to  the  jury,  under  appropriate  instructions:  Oulf  etc 
R'y  Co.  V.  Baird,  75  Tex.  256;  Lawson  on  Contracts  of  Carriers, 
sec.  242,  and  notes. 

In  view,  however,  of  what  we  have  said  npon  the  other 
branch  of  the  case,  we  deem  it  unnecessary  to  attempt  to  bh 
dicate  what  acts  would  be  sufficient  to  authorize  the  presump* 
tion  of  a  partnership  between  the  connecting  companies. 

Because  the  court  erred  in  charging  the  jucy  to  find  for  ths 
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defendant,  we  tbink  that  tbe  judgment  should  be  reversed, 
and  the  cause  remanded. 

TsuwRAPH   CoMPANiBS  —  CoKNXOTiiro  Lnrsa.^Th6  liability  of  eadi 
company  for  the  safe  tnasmiasioii  of  a  mesaage  doM  not  extend  beyond  iti  own 
tine:  Leonard  ▼.  Ifew  York  etc  TO.  Co.,  41  N.  T.  544;  1  Am.  Rep.  446. 
Ho  partnership  or  mataal  agency  can  be  inferred  between  connecting  lines 
of  telegraph  from  the  fact  that  each  reeeiTed  from  the  other  meeeagee  for 
transmissioii  over  its  own  line,  ae  required  by  law,  and  each,  in  the  absence 
of  a  special  agreement  or  arrangemeat  with  the  seniier  of  the  message  or 
with  each  other,  will  be  liable  for  its  own  acts  only:  Baldwin  v.  United  States 
2UL  Ob.,  45  K.  T.  744;  6  Am.  Rep.  165.     Where  the  recelTing  company  haa 
Hmited  Hs  liability  for  error  or  delay  in  the  transmission  or  delivery  of  a 
message  to  a  araall  anm,  and  ooUecta  the  whole  anm  doe  for  the  transmission 
of  the  message  to  a  point  on  the  line  of  a  connecting  company,  the  aeoond 
company  cannot  avail  itself  of  the  conditions  limiting  the  liability  of  the  first 
eooipany,  and  thns  relieve  itself  of  responsibility  for  negligence  in  delivering 
the  message:  Sgnirer.  Weatem  Union  Tel  Co.,  98  Mass.  232;  93  Am.  Dec  157. 
The  second  company  is  solely  liable,  where  the  delay  in  the  delivery  of  a 
message  is  caused  by  its  own  independent  negligence,  thoogh  the  receiving 
company  may  also  have  been  guilty  of  negligence  in  having  changed  the  ad- 
dress.   The  change  of  address  in  snch  case  cannot  be  regarded  as  the  prox- 
imate cause  of  the  loss:  Wettem  Union  TeL  Co.  v.  Mm\ford,  87  Tenn.  190;  10 
Am.  St  Rep.  630.    As  to  the  respective  liabilities  of  connecting  oarrier%  see 
■Ola  to  MeOam  t.  Intemational  eta  Ifg  Co.»  ante,  p^ 
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[M  tbzas,  an] 

Osmfmi — LfABnjTT  loa  DxriBOTiya  BBiDoaa.— A  oomity  is  not  Uabto 
for  injuries  caused  by  a  defective  bridge,  in  the  absence  of  a  statute 
ereating  suoh  liability,  either  expressly  or  by  necessary  implication. 

OMnrrm'  LiABiLrrr  ior  Nbglioencb  ot  OmcBRS.  — In  the  absence  of  a 
statute  imposing  liability,  a  oounty  is  not  liable  for  injuries  resulting 
from  the  negligence  of  its  o£Bcers  or  agents. 

CovHTiia  AHD  Crnis — Rispbctivb  Liabiutt  ior  Nsquobnoi. — Cities, 
independent  of  statute,  are  liable  to  respond  in  damages  for  injuries  re> 
suiting  from  a  failure  to  discharge  their  corporate  duties,  while  counties 
er  other  quaet  municipal  corporations  are  not  liable  for  similar  injuries 
unless  such  liability  is  expressly  or  impliedly  orealtd  by  statute. 

Cobb  and  Boyd^  for  the  appellant. 
AMf  &  JameBf  for  the  appellee. 

QAiKn,  A«  J.    This  suit  was  brought  by  appellant  to  !•- 

eover  of  Wichita  County  damages  for  personal  injuries  caused 
by  a  defective  bridge.    A  demurrer  was  sustained  to  the  peti- 
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tion,  and  the  plaintiff  having  declined  to  amend,  the  suit 
dismissed. 

The  question  presented  seems  not  to  have  been  author! ta- 
tively  decided  in  this  court,  though  in  City  of  Oalveston  y. 
Poanainakyj  62  Tex.  118,  50  Am.  Bep.  517,  it  is  held  that  a 
city  is  liable  under  similar  circumstances.  But  the  opinion  in 
that  case  recognizes  the  doctrine  that  a  different  rule  applies 
as  to  counties.  That  cities  may  be  made  to  respond  in  dam- 
ages for  injuries  resulting  from  a  failure  to  discharge  their 
corporate  duties,  is  affirmed  by  the  courts  of  this  country 
with  practical  unanimity.  At  the  same  time,  it  is  very  gen- 
erally held  that  counties  are  not  liable  for  similar  injuries, 
unless  such  liability  be  created  by  statute,  either  by  express 
words  or  by  necessary  implication.  The  latter  doctrine  has 
been  applied  in  the  following  cases:  Mower  y.  LciceBteVy  9  Mass. 
247;  6  Am.  Dec.  63;  A^kew  v.  Hale  Co.y  54  Ala.  639;  25  Am. 
Rep.  730;  Haygood  ▼.  Justices^  20  Ga.  845;  White  v.  County  of 
Bond,  58  111.  297;  11  Am.  Rep.  65;  White  v.  Commissioners^ 
90  N.  C.  437;  47  Am.  Rep.  534;  Brabham  v.  Board  of  Super- 
visors, 54  Miss.  363;  28  Am.  Rep.  352;  Reardon  v.  St,  Louia 
Co,,  86  Mo.  555;  Board  of  Commas  ▼•  Riggs^  24  Kan.  255; 
Wood  V.  County  Commas,  10  Neb.  552;  Livermore  v.  Board  etc., 
29  N.  J.  L.  245;  Wood  v.  Tipton  County,  7  Baxt.  112;  32  Am. 
Rep.  561;  Bamett  v.  Contra  Costa  Co.,  67  Cal.  77;  BaHlett  y. 
Crozier,  17  Johns.  439;  Fry  y.  County  of  Albemarle,  86  Va. 
195;  19  Am.  St.  Rep.  879;  Mitchell  v.  Rockland,  52  Me.  118; 
Eastman  v.  Meredith,  36  N.  H.  284;  72  Am.  Dec.  302;  Detroit 
V.  Blaekeby,  21  Mich.  84;  4  Am.  Rep.  450;  Granger  y.  PulasH 
Co.,  26  Ark.  87.  Many  of  these  cases  approve  former  rulings  in 
the  same  court,  and  show  a  well-established  rule  of  decision 
in  the  courts  in  which  they  were  delivered.  The  contrary 
doctrine  has  been  held  in  the  courts  indicated  by  the  follow- 
ing cases:  Board  of  CommWs  v.  Pritchett,  85  Ind.  68;  Huff  ▼. 
Poweshiek  Co.,  60  Iowa,  529;  Eyler  v.  County  Commas,  49  Md. 
257;  33  Am.  Rep.  249;  Rigony  v.  Skuylkill  Co.,  103  Pa.  St 
882.  In  Iowa,  counties  are  held  liable  for  injuries  incurred 
by  defects  in  bridges;  but  in  Kincaid  y,  Hardin  Co.^  53  Iowa, 
430,  36  Am.  Rep.  236,  it  was  decided  by  the  supreme  court  of 
that  state  that  no  recovery  could  be  had  against  a  county  for 
injuries  received  by  reason  of  the  negligent  construction  of  a 
court-house.  In  that  case  the  court  say:  "  But  as  the  line  of 
decisions  in  this  state  as  to  the  liability  for  defective  bridges 
stands  almost,  if  not  quite,  alone,  as  we  have  seen,  we  have  no 
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diepoeition  to  carry  the  doctrine  further  than  is  necessary  to 
sustain  the  decisions  of  the  court,  which  have  stood  so  long 
that  it  may  truthfully  be  said  that  they  have  the  implied 
sanction  of  the  law-making  power  and  the  people  of  the  state." 
See  also  2  Dillon  on  Municipal  Corporations,  sec.  963;  4  Am« 
&  Eng.  Bncy.  of  Law,  864 

It  is  apparent  from  t^e  above  citations  that  there  is  an  over- 
whelming  weight  of  authority  in  favor  of  the  proposition  that 
€ounties,  as  a  rule,  are  not  liable  at  common  law  for  injuries 
resulting  from  the  negligence  of  their  officers  or  agents.  The 
grounds  upon  which  the  decisions  are  placed  are  not  uniform. 
Counties  are  not  corporations  in  the  fullest  sense  of  that  term. 
They  are  commonly  called  quasi  corporations.  They  are 
created  by  the  state  for  the  purposes  of  government;  their 
functions  are  political  and  administrative,  and  the  powers 
conferred  upon  them  are  rather  duties  imposed  than  privileges 
granted.  Cities,  on  the  other  hand,  are  deemed  voluntary 
corporations;  and  while  they  exercise  political  functions,  it  is 
considered  that  their  charters  are  granted,  not  so  much  with 
a  view  to  the  interests  of  the  public  as  for  the  private  advan- 
tage of  their  citizens.  It  is  upon  this  distinction  that  the 
courts  ordinarily  base  the  difference  in  thd  rule  of  liability  as 
applied  to  municipal  corporations  proper  and  to  qiM$i  muni- 
cipal  corporations,  such  as  counties  and  townships.  Other 
courts  holdy  that  since  a  county  is  but  a  political  subdivision 
of  the  state,  a  suit  against  the  county  is,  in  effect,  a  suit  against 
the  state,  and  that  therefore  an  action  will  not  lie  without  the 
consent  of  the  legislature.  But  upon  whatever  ground  it 
should  be  placed,  it  is  fairly  well  settled  that  in  cases  like  this 
cities  are  liable,  and  counties  are  not;  and  we  therefore  feel 
constrained  by  the  authorities  to  hold  that  the  petition  under 
consideration  showed  no  cause  of  action  against  Wichita 
County. 

The  judgment  is  affirmed. 

Coumn^  LuBnJTOB  or.  ^That  the  UaMlitiet  of  ooimtiet  are  the  orea. 
tare  of  etatate,  lee  notes  to  OUrmm  t.  Chntra  Costa  Co.,  68  Am.  Deo.  291-295» 
and  W&Ue  r.  Bond  Oountp,  11  Am.  Bep.  66.  For  a  ooUeotioo  of  the  caaes 
In  the  eeriee  filaatrating  the  applioation  of  this  mle  to  publio  bridges,  see 
aote  to  Lddffk  Cowi^  v.  Hqffbrt,  2  Am.  St.  Bep.  691.  In  Washington  it  ia 
held  that  a  ooantj  is  not  liable  for  personal  injories  caused  by  a  defectiTe 
adewalk  mider  its  control:  Clark  t.  Lhieoin  CowUif^  I  Wash.  618. 

Couimn— LJABiLrrr  iob  Nxoliokitci  or  County  OrtioiRS.  — Oonotiee 
tie  not  liable  to  a  private  action  at  suit  of  a  party  injured  by  a  neglect  el 
AM.  at,  Bnr.t  Vou  XXXL  ^6 
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tiidr  ottoen  to  perform  a  oorporite  dvty;  nnlesa  snch  right  of  action  ia  givon 
by  lUtato:  Downing  r.  Mason  Chunty,  87  Kj.  208;  12  Am.  St.  Rap.  473.  And 
the  same  role  holds  in  regard  to  actions  on  contracts:  Lebcher  r.  Cammitakm' 
en,  9  Monk  815;  GrcuU  Oo.  t.  LaJee  Co,,  17  Or.  453.  This  prinlege  of  suing 
eonntiee  can  be  withdrawn  or  denied  at  any  time  the  legislatnre  maj  think 
properi  ffmaaktt  r.  Borim,  6  OaL  288;  63  Am.  Dea  13a 


Grrr  ov  Sherman  tn.  Williams. 

fM  TBZA.B.  4tLl 
MvmOIPlL  CORPORAnOHl  —  PbOPBBTT  OV,  SVBJMf  TO  SxBOunov.  — ! 
idenoe  property  oonreyed  to  and  received  by  a  city  from  its  tax  ooUeetor 
as  a  settlement  of  taxes  collected  by  him  and  not  paid  over,  tnoh  prop- 
erty not  being  adapted  to  or  nsed  by  the  city  for  any  pnblio  porpose,  is 
not  exempt  from  sale  nnder  ezeoution. 

MmriOIPAL     CORPOJULTIOlfS  —  SfMUL      F05D8  — BXBOimOV     AOAIHR.  — 

When  a  elty  tax  ooUeotor  collects  duly  authorised  taxes  for  «  spaoial 
eity  fnnd,  and,  failing  to  pay  them  over,  the  oity  takes  a  conTcyance  from 
him  of  his  city  residence  property  in  settlement  therefor,  the  property 
•o  acquired  takes  the  place  of  snch  fund;  and  as  the  latter  cannot  be  di- 
Ttrted  to  any  other  purpose  than  that  for  which  it  ia  created,  it  is  not 
snbject  to  execution  in  favor  of  a  general  creditor  of  the  oity,  notwith- 
standing the  fact  that  the  municipal  anthoritiet  may  have  misapplied 
the  rents  received  from  such  property. 

0.  L.  Vi^Mj  for  the  appellant 

Wood  and  May  fields  for  the  appellee. 

Statton,  C.  J.  The  tax  collector  of  the  dty  of  ShermaQ 
having  failed  to  pay  to  the  proper  officer  taxes  collected  to 
meet  the  obligation  of  the  city  on  outstanding  bonds  issaed  to 
aid  in  the  construction  of  certain  railifays,  suit  was  brought 
against  him  and  the  sureties  on  his  bond.  In  compromise  of 
that  claim,  the  tax  collector  conveyed  to  the  city  the  property 
in  controversy.  This  settlement  was  made  in  March,  1887, 
and  since  that  time  the  city  has  endeavored  to  sell  the  prop- 
erty, without  success,  on  account  of  some  litigation  about  it; 
but  in  the  mean  time  the  property  has  been  rented,  and  the 
money  thus  received  has  been  placed  in  the  current  expense 
fund  of  the  city.  Appellee,  being  a  judgment  creditor  of  the 
city,  caused  an  execution  to  be  levied  on  the  property,  and  it 
was  advertised  for  sale,  when  this  suit  was  brought  to  enjoin 
the  sale,  on  the  ground  that  the  property  was  not  subject  to 
sale  to  satisfy  the  execution.  The  property  is  residence  prop- 
erty;i  and  not  adapted  to  or  used  by  the  city  for  any  public 
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purpose.  A  preliminary  injunction  was  granted,  bat  on  final 
bearing  this  was  diseoUed,  and  a  judgment  entered  for  dd- 
fendant^  from  which  this  appeal  is  prosecuted. 

Both  parties  assert  the  ownership  of  the  city,  and  therefore 
no  qaestioa  arises  as  to  the  power  of  the  city  to  purchase  the 
property  in  satisfaction  of  the  liability  of  the  tax  collector 
and  the  sureties  on  his  official  bond. 

The  property  is  not  of  such  character  as  to  be  exempt  from 
fi>rced  sale  as  property  owned  and  held  only  for  public  pur- 
poses, under  the  provisions  of  section  9  of  article  12  of  the 
constitution,  or  the  express  provision  of  any  statute.  If  the 
property  is  exempt,  it  is  because  it  must  be  held  to  stand  in 
the  same  position  as  would  the  money  collected  by  the  tax 
collector  on  a  tax  levied  to  meet  the  interest  and  create  a 
•inking  fund  with  which  to  discharge  the  bonded  indebtedness 
of  the  city  at  its  maturity,  the  validity  of  which  is  not  ques- 
tiooed.  The  city  of  Sherman  is  under  incorporation  under 
the  general  law,  under  which  it  had  power  to  levy  and  cause 
to  be  collected  the  sum  which  the  collector  failed  to  pay  over. 
That  was  required  to  be  assessed  and  collected  separately 
from  the  taxes  assessed  and  collected  for  current  municipai 
exjMnses:  Rev.  Stats.,  art.  437.  When  assessed  and  collected, 
tills  became  a  special  fund,  disbursable  only  for  the  purpose 
liar  which  the  fund  was  created,  and  any  officer  misappropri- 
ating  such  a  fund  is  declared  to  be  guilty  of  malfeasance  in 
office,  subject  to  removal,  and  thereafter  incapacitated  to 
hold  any  office  in  the  municipality:  Rev.  Stats.,  art.  372. 

The  constitution  provides  that  ^  counties,  cities,  and  towns 
are  authorised,  in  such  mode  as  may  now  or  may  hereafter  be 
•  provided  by  law,  to  levy,  assess,  and  collect  the  taxes  necessary 
to  pay  the  interest  and  provide  a  sinking  fund  to  satisfy  any 
indebtedness  heretofore  legally  made  and  undertaken;  but 
all  such  taxes  shall  be  assessed  and  collected  separately  from 
that  levied,  assessed,  and  collected  for  current  expenses  of 
municipal  government,  and  shall,  when  levied,  specify  in  the 
act  of  levying  the  purpose  therefor,  and  such  taxes  may  be 
paid  in  the  coupons,  bcmds,  or  other  indebtedness  for  the  pay* 
ment  of  which  such  tax  may  have  been  levied":  Const,  art 
11,  sec.  6. 

This  makes  a  tax  collected  under  it  a  special  fund;  and  in 
view  of  the  limitations  placed  by  the  constitution  on  munici- 
pal taxation,  if  such  a  fund,  by  the  act  of  the  municipal  au- 
thorities or  otherwise,  could  be  diverted  and  used  for  some 
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other  purposes,  then  constitutional  restraints  would  become 
inoperative,  and  citizens  subjected  to  taxation  forbidden  by 
the  constitution.  What  cannot  be  done  directly  cannot  Im 
done  indirectly. 

The  statute  makes  the  further  provision,  that  *'all  taxes 
levied,  assessed,  and  collected  for  the  purpose  of  paying  tbm 
interest  and  principal  of  bonds  heretofore  issued  by  cities  or 
towns  to  aid  in  the  construction  of  railroads  and  other  works 
of  internal  improvement  shall  be  applied  solely  to  the  objects 
for  which  they  were  levied,  under  the  direction  of  the  comp- 
troller, as  follows:  1.  To  the  payment  of  assessing  and  col- 
lecting the  same;  2.  To  the  payment  of  the  annual  interest  of 
such  bonds,  and  not  less  than  two  per  cent  of  the  principal; 
and  if  there  be  any  excess  on  hand  after  making  the  above 
payments  for  the  current  year,  it  shall  be  used  in  the  purchase 
and  cancellation  of  said  bonds":  Rev.  Stats.,  art.  4778. 

The  taxes  collected  could  not  have  been  appropriated  te 
satisfaction  of  appellee's  claim  had  they  been  paid  over  by  the 
collector;  and  for  the  protection  of  the  tax-payers  as  well  ai 
creditors,  It  seems  to  us  that  the  property  in  controversy  should 
be  deemed  a  part  of  the  fund,  the  misappropriation  of  which 
made  it  necessary  for  the  city  to  acquire  title  to  it. 

If  a  tax-payer  had  failed  to  pay  the  tax  on  account  of  which 
the  money  was  collected,  then,  on  sale  of  his  property,  if  ne 
bid  was  made,  it  would  have  been  struck  off  to  the  city  and  a 
deed  made  to  it,  under  which  the  city  would  have  had  power 
to  convey  the  property  to  a  purchaser  from  it:  Rev.  Stats^ 
art.  449.  The  money  received  on  such  a  sale  would  go  to  the 
fund  on  account  of  which  the  tax  was  levied,  and  we  see  ne 
reason  why  the  proceeds  of  the  sale  of  the  property  in  contro- 
versy should  not  belong  to  the  fund  on  account  of  which  the 
taxes  never  paid  over  by  the  collector  were  collected;  and  the 
fact  that  the  municipal  authorities  may  have  misapplied 
the  rents  of  the  property  cannot  affect  the  question. 

On  the  conceded  facts,  the  injunction  should  have  been  per- 
petuated, and  the  judgment  will  be  reversed,  and  here  ren* 
dered  for  appellant,  perpetuating  the  injunctioiii  and  for 
costs.    It  is  so  ordered.         

EXBOUTION  —  EXBMFTION  07  PnOPKBTr  Or  MmnCIPAL  06BPORATI0X.  — 

An  execntion  oannofc  lawfully  iisae  against  the  property  of  a  mnnioipal  oor> 
poration,  and  when  so  ordered,  that  part  of  the  Judgment  will  be  reveneds 
Fhra  t.  Nmiey,  136  111.  45.  Connty  revenues  in  the  hands  of  the  treasurer 
are  not  subject  to  seizure  on  execution:  Oilmam  v.  Ckmira  Coaia  Cb*,  S  OaL 
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B2;  68  Am.  Dee.  290,  and  note  297.  A  house  and  lot  owned  by  a  oity,  for* 
I  aieriy  osed  by  them  as  a  fire-engine  house,  and  still  held  for  a  like  fntnre 

vae^  is  exampt  from  ezeentioa:  Currjf  ▼.  Mayor,  64  Qa.  290;  S7  Am.  Rep. 
I  74    A  publie  sohool  honse  is  exempt  from  exeeationt  Stat§  i.  Tkdtmat^ 

69  Ma  606;  83  Am.  Bep.  498. 


Whitpibld  V.  City  of  Paris. 

[M  TsxJia,  481.] 

ItonorPAL  GoRPOBATioir8^PoLif»  PowiB— LiATOJTT  FOR  Vwauawon 
Aor  OF  OvFioiR.  ^The  enaotment  and  enforoement  of  a  eity  ordinanoe 
forbidding  nnmosded  dogs  to  mn  at  large  is  the  Talid  exeroiM  by  a 
municipal  corporation  of  its  polioe  power;  and  when  it^  by  ordinance,  di* 
rects  and  orders  the  killing  of  nnmuzxled  dogs  found  running  at  large 
upon  its  streets,  and  appoints  or  employs  its  policeman,  and  makes  it 
his  duty,  and  directs  and  orders  him,  to  execute  and  carry  out  such  <M^ 
dinaaoe  and  kill  all  such  dogs,  the  eity  is  not  liable  for  the  negligent 
•nd  oareless  aot  of  such  policeman  in  executing  such  orders  and  duty» 
even  though  in  so  doing  he  inflicts  painful  and  serious  wounds  upon  a 
person  lawfully  upon  the  streets 

IfimiciPAL  CoBFORATioHB— LzABiLrrr  JOB  NsGLiOBifT  Aois  or  Offioers 
OB  BitPLOTKXs.  — A  city  while  acting,  not  in  the  management  of  its  pri- 
▼ate  or  corporate  aflEurs,  but  in  the  interest  of  the  public,  and  as  the 
guardian  of  the  health,  peace,  oouTenience,  and  welfare  of  the  public^  is 
not  Dable  for  the  negligent  acts  of  its  officers  or  employees  engaged  in 
the  execution  of  its  ordinances. 

Dudley  and  Moore^  for  the  appellant 

Tabltom,  J.y  Section  B.  Thie  appeal  is  prosecuted  from  a 
judgment  rendered  by  the  district  court  of  Lamar  Gountyi  in 
favor  of  appellee.  The  appellant  sued  appellee  to  recover  for 
personal  injuries  inflicted  upon  her  by  one  Beatis,  in  shooting 
at  an  unmuzzled  dog,  in  the  attempted  enforcement  of  an  or- 
dinance of  the  city  of  Paris  forbidding  dogs  to  run  at  large. 

The  correctness  of  the  action  of  the  trial  court  in  sustaining 
a  general  demurrer  to  the  plaintiff's  petition  is  the  only  ques- 
tion to  be  determined. 

This  petition,  as  stated  by  appellant,  alleged  the  incorpora- 
tion of  the  city  under  the  general  incorporation  act  of  the 
state  of  Texas,  being  title  17  of  the  Revised  Statutes,  entitled 
**  Cities  and  Towns";  that  the  city  had  power,  by  its  charter,  to 
appoint  policemen,  prescribe  their  duties  and  compensation, 
and  discontinue  and  remove  any  such  policeman  at  the  pleas- 
ire  of  the  city  council;  that  the  city  also,  by  its  charter,  had 
the  power  to  tax,  regulate,  or  restrain  and  prohibit  the  running 
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at  large  of  dogs,  and  to  authorize  their  destruction  when  at 
large  contrary  to  ordinance;  that  in  July,  1888,  the  said  city, 
by  and  through  its  city  council,  passed  an  ordinance  prohibit- 
ing thereafter  the  running  at  large  of  dogs  without  being  muss- 
sled,  within  its  corporate  limits,  between  the  1st  of  July  and 
the  20th  of  September  of  each  year,  and  requiring  and  making 
it  the  duty  of  the  city  marshal  and  any  policeman  to  kill  any 
such  dog  when  found  so  running  at  large;  that  said  city,  by 
and  through  the  city  council,  employed  and  appointed  one 
Thomas  Beatis  to  kill  dogs  under  said  ordinance,  agreeing  to 
pay  him  a  certain  stipulated  sum  per  month  for  his  services, 
the  said  Beatis  then  being  in  the  employ  and  subject  to  the 
orders  of  the  city;  that  at  the  time  and  after  the  passage  of 
said  ordinance,  the  said  city,  acting  by  and  through  the  city 
council,  made  it  the  duty  of  and  ordered  the  said  Beatis  to 
go  upon  the  public  streets,  alleys,  and  highways  of  the  city, 
and  kill  all  dogs  found  running  at  large  without  being  muz- 
zled; that  about  the  24th  of  August,  1888,  while  the  said  Beatis 
was  in  the  employ  and  service  of  the  city,  and  acting  in  the 
scope  of  his  employment,  and  while  executing  and  carrying 
out  the  express  orders  and  commands  of  the  city  in  killing 
a  dog  running  at  large  without  a  muzzle  on  one  of  the  streets 
of  the  city,  he,  the  said  Beatis,  recklessly,  negligently,  and 
carelessly  shot  off,  discharged,  and  fired  a  double-barrel  shot- 
gun, loaded  with  powder  and  shot  (the  shot  being  of  the  de- 
nomination commonly  called  large  goose-shot),  on  and  along 
one  of  the  most  public  streets  in  the  city,  where  people  were 
and  are  constantly  passing  in  the  discharge  of  the  duties  of 
their  various  avocations;  that  the  said  Beatis,  in  so  negli- 
gently, carelessly,  and  recklessly  shooting  on  and  along  said 
public  street,  in  carrying  out  the  orders  of  the  city,  as  afore- 
said, inflicted  upon  plaintiff  two  painful  and  serious  wounds. 
Then  follow  the  allegations  as  to  the  plaintiff's  injuries,  suf- 
fering, and  loss. 

The  enactment  of  the  ordinance  referred  to  in  the  petitioa 
was  an  exercise,  by  the  city,  of  its  police  power.  Its  purpose 
was  to  secuM  the  safety,  health,  and  welfare  of  the  publio, 
Beatis,  the  man  whose  act  was  complained  of,  was  not,  there- 
fore, a  mere  servant  or  employee,  though  the  petition  so  de- 
nominates him.  He  occupied  the  attitude  of  a  policeman 
engaged  in  the  enforcement  of  an  ordinance  of  the  city.  In 
such  a  case,  the  maxim  respondeat  superior  does  not  apply. 
Where  a  city  acts  as  the  agent  of  the  state,  it  becomes  the 
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lepreaautatiye  of  Bovereignty.  It  is  not  acting  in  th*  manage- 
ment of  its  prirate  or  ocnrporate  concerns,  but  in  the  interest 
of  tho  pablioy  and  aa  the  guardian  of  the  health,  peace,  con- 
TeniencOy  and  welfare  of  the  public.  Under  auch  circum- 
atanoefli  it  is  not  liable  for  the  acts  of  its  officers  or  employees 
engaged  in  the  execution  of  its  ordinances:  2  Dillon  on  Muni- 
dpal  C!orporationBy  sec.  976;  Culver  y.  City  of  StreatoTj  130 
IIL  288y  and  the  numerous  authorities  there  cited;  Harrison 
T.  CoLvmbHtj  44  Tex.  418;  KeUer  t.  Corpus  Christie  60  Tex« 
614;  S2  Am.  Rep.  613;  Conway  y.  Beaumont^  61  Tex.  12;  Oot- 
titUm  T.  Pomainsky,  62  Tex.  180;  60  Am.  Sep.  617;  Corrieana 
T.  White^  57  Tex.  882. 
The  judgment  shonld  be  affirmed* 

HvmaxfAL  OoaroBAnoiis— Leaboitt  iob  Naouoam  oa  Wbokovdi. 
Aon  ov  QvfiOEBa»  Aoavn»  oe  SxETAHn.  —  For  aa  exhaiutiTe  ducasaioii 
ef  tin  nbiaoi^  fee  ebborato  nolo  to  Oaddard  r.  HetrTpgweO,  80  Am.  St.  Bep. 
VS.  A  mnnioipal  oorporatioa  ia  not  liable  lor  injuriea  retalting  from  tba 
iMRligoiit  diiTiag  of  a  hoae-raal  on  ita  way  to  a  fire,  though  the  fire  depart* 
meat  ia  under  the  management  of  the  eity»  and  the  driver  ia  in  ita  employi 
AloBmder  t.  VieUmrg,  68  Misa.  664.  Aa  to  the  powera  and  fonctiona  of  a 
MPJeipal  eorporation  of  a  governmental  natnre^  it  ia  not  liable  for  damagae 
eaaaed  by  the  wrongfal  aeta  or  negligence  of  iti  offioera  or  aenranti:  Browm 
r.  Oiywdbfft^  U  W.  Va,  g»|  aae  alao  Bnmmmr.  WaakmgUm,  67 Conn.  846, 
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Bailwat  Oompant. 

^^"^HMTT  GoiiPAHnB«-SBcnov-ioasicA«  AM  ViDa-nmaiPiL.  —A  rail- 
way ieotion*foremaii,  baring  power  to  oontrol,  employ,  and  discharge 
tiio  men  ander  him,  oocnpiea  the  position  of  Yice-prinoipal  as  to  them, 
Ib  eo  far  aa  they  are  affeoted  by  hia  acta.  He  ia  the  representative  of  the 
nilway  eompany  ia  the  performance  of  any  aot,  aervioe,  or  daty  in 
tba  line  of  hia  employment^  aad  no  distinction  can  be  drawn  between 
the  performance  of  tboae  higher  dntiea  intmated  to  him  specially,  and 
thoee  of  aa  ordinary  character,  which  both  he  and  the  subordinate  aer- 
▼aats  ander  him  are  ia  the  habit  of  indiscriminately  performing. 

Xaaraa  abd  SaaTAar— Liabiutt  of  Mastib  ioe  Aor  or  VioB-psnroi* 
FAli. — When  a  sabordinate  employee  ia  injared  through  the  negligenea 
of  a  ▼ioe*prinoipal,  the  master  is  liable  in  the  same  naanner  as  if  he  had 
been  peraonally  present  and  oommitted  the  negligent  aot  himself. 

yA|»:ff5^A^  .OoaFAam — Liabiuit  bob  Nbouobhgb  or  VioB-PBniaiPAii.  -• 
A  raflway  aeetion-foreman,  having  power  to  control,  employ,  and  dle- 
ehaifi  the  men  aadar  hioit  ia  a  vioe-prineipaly  and  not  a  fellow-servanl 
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with  them,  and  the  railway  oompany  U  liable  for  his  negligtnt  sAf  is 
throwing  back  an  open  iwitoh,  whereby  on*  ol  the  wuuk  wider  his 

ocmtrol  is  injured. 

6.  O.  Randellj  for  the  appellant 
/•  W.  Terry^  for  the  appellee. 

Mabb,  J.,  Section  A.  *^The  appellant,  as  plaintiff  below, 
brought  this  suit  on  the  nineteenth  day  of  April,  1889,  against 
appellee,  defendant  below,  to  recover  damages  for  personal 
injuries  to  appellant  to  the  amount  of  twenty  thousand  dol- 
lars, sustained  by  appellant  while  in  the  employ  of  appel- 
lee as  section-hand  on  appellee's  railway,  on  the  twenty-ninth 
day  of  August,  1888,  in  the  city  of  Gainesville,  Cooke  County, 
Texas,  said  injuries  being  caused  by  the  gross  carelessnesB 
and  negligence  of  appellee,  through  its  agent  James  Murphy, 
section-foreman." 

The  court  decided  the  case  in  favor  of  the  defendant,  upon 
the  ground  that  said  Murphy  and  the  plaintiff  were  fellow* 
servants  of  a  common  master  in  reference  to  the  particular 
acts  which  were  negligently  performed  by  Murphy  and  caused 
the  injury  to  the  plaintiff.  Murphy  was  the  foreman  of  the 
section  "  gang,"  and  he  had  been  invested  by  the  defendant 
with  authority  to  employ  and  discharge  the  employees  in  hia 
''gang."  The  plaintiff  was  one  of  these,  and  was  working 
under  him,  and  subject  to  his  orders,  at  the  time  when  he 
received  the  injuries,  on  account  of  the  negligence  of  said 
foreman,  of  which  complaint  is  made  in  this  suit. 

It  appears  that  upon  the  day  of  the  injury  Murphy  and 
some  of  the  employees  upon  one  hand-car,  and  the  plaintiff 
and  other  employees  upon  another  hand-car,  were  all  going  to 
a  certain  point  on  defendant's  road, ''  where  they  were  to  work 
that  day,"  Murphy's  car  being  in  advance.  Arriving  at  a 
switch,  Murphy  dismounted,  ''in  order  to  throw  the  switch, 
so  that  the  hand-cars  might  pass  onto  the  main  line  of  the 
road."  The  "first  hand-car  passed  safely,  but  as  the  second 
car  (the  one  upon  which  the  plaintiff  was  riding)  was  enter- 
ing upon  the  main  line,  and  before  it  had  cleared  the  switch, 
said  Murphy  threw  the  switch  back,  thereby  causing  the  said 
hand-car  to  jump  the  track,  and  causing  the  handle  of  the  car 
to  strike  plaintiff  and  throw  him  violently  upon  the  ground. 
Plaintiff  was  guilty  of  no  negligence,  but  Murphy  was  guilty 
of  negligence  in  throwing  the  switch,"  as  before  indicated. 

The  above  summary  is  taken  from  the  judge's  findings  of 
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facts,  and  it  is  not  controverted  that  the  evidence  amply  Bup- 
porta  the  findings.  The  court  further  found  that  the  plaintiff 
had  been  damaged,  on  account  of  the  injuries,  in  the  sum  of 
1750;  and  the  judge  says  *'that  if^  in  my  judgment,  the  de- 
fendant was  liable  for  the  injuries  sustained  by  the  plaintiff, 
I  would  render  judgment  for  him  for  $750";  but  as  Murphy, 
in  his  opinion,  '*in  throwing  the  switch,  was  acting  in  the 
capacity  of  a  fellow-servant  and  co-laborer  of  the  plaintiff^ 
(which  he  finds  as  a  matter  of  fact  and  of  law),  he  therefore 
rendered  judgment  in  favor  of  the  defendant  In  the  conclu- 
sions of  fact,  the  court  below  furthermore  says:  ^'  In  throwing 
said  switch,  said  Murphy  was  not  acting  in  the  line  of  his 
duty  as  section-foreman.  He  was  not  performing  a  duty  del- 
egated to  him  as  section-foreman.  It  is  customary  and  usual, 
00  defendant's  line  of  road,  for  switches  to  be  thrown  by  any 
of  the  employees  of  the  road  indiscriminately,  or  by  the  sec« 
tion-foreman,  just  as  convenience  might  suggest,  the  section- 
foreman  throwing  switches  when  more  convenient  for  him  to 
do  so  than  for  some  of  the  other  hands,  and  frice  versa.  In 
throwing  the  switch  which  caused  the  injury  to  plaintiff,  said 
Murphy  was  acting  as  a  fellow-servant  and  co-laborer  of 
plaintiff,  and  in  no  other  capacity.'' 

The  plaintiff  has  appealed,  assigned  errors  in  the  findings 
of  the  court  below,  and  asks  that  the  judgment  be  reversed, 
and  rendered  in  his  favor.  There  is  sufficient  evidence  in  the 
■"ecord  to  sustain  the  findings  of  fact  of  the  court  below  as 
above  set  forth;  but  we  think  that  whether  Murphy  should  be 
regarded  as  a  vice-principal  of  the  defendant,  or  a  mere  fellow- 
servant  of  the  plaintiff,  at  the  time  of  the  injury,  and  in  the 
performance  of  the  act  which  caused  the  injury,  is  a  question 
of  law  to  be  determined  from  the  facts  of  the  case.  The  doc- 
trine relied  upon  by  the  appellee  to  support  the  judgment  of 
the  court  below  —  that  a  vice-principal,  or  alter  ego^  of  the 
master  should  only  be  considered  as  occupying  that  relation 
in  reference  to  those  non-assignable  duties  of  the  master  which 
the  law  devolves  upon  him,  such  as  employing  competent 
Bervants  and  providing  suitable  machinery,  etc. — seems  to 
have  been  expressly  repudiated  by  the  courts  of  this  state: 
Missouri  Pac.  Ry  Co.  y.  Williams^  75  Tex.  4;  16  Am.  St  Bep. 
867;  Galveston  etc.  Ry  Co.  v.  Smithy  76  Tex.  611;  18  Am.  St 
Rep.  78;  Nix  v.  Texas  Pac.  Ry  Co.,  82  Tex.  473;  27  Am.  St 
Rep.  897.  The  weight  of  the  authorities  elsewhere  may  sup- 
port this  doctrine,  and  in  the  case  of  Oalveeton  etc.  Ry  Co.  v« 


74  Sweeney  v.  Gulf  etc.  R'y  Ca  [Tejuui, 

Farmer^  73  Tex«  85,  there  are  expressions  used  in  the  opinion 
which  seem  to  recognize  the  correctness  of  the  rule  now  con- 
tended for  by  the  appellee's  counsel,  but  the  point  was  not 
decided  hj  the  court:  Bishop  on  Non-Contract  Law,  0ec8. 
661-665,  and  cases  cited;  Chicago  etc  22.  22.  Co.  y.  May^  108 
111.  288.    Upon  the  direct  authority  of  the  decision  in  Mi^ 
souH  Pae.  Ry  Co.  v.  WiUiaiM,  75  Tex.  4, 16  Am.  St  Rep.  867, 
there  can  be  no  doubt  that  Murphy  was  a  vice-principal  of  the 
defendant,  and  not  the  fellow-servant  of  the  plaintiff.     Such 
relation  being  established,  the  three  cases  first    cited    as 
adopted  by  the  supreme  court  lead  to  the  conclusion  that 
Murphy  should  be  held  to  have  been  the  representative  of  the 
defendant  in  the  performance  of  any  act,  service,  or  duty  for 
the  defendant  in  the  line  of  his  employment,  and  that  no  dis* 
tinction  should  be  drawn  between  the  performance  of  those 
higher  duties  intrusted  to  him  specially,  and  those  of  an  oi^ 
dinary  character,  which  both  he  and  the  subordinate  servants 
and  employees  under  him  were  in  the  habit  of  indiscriminately 
performing.    In  other  words,  when  he  negligently  injured 
the  plaintiff,  the  law  viewed  his  act  in  the  same  light  as  if 
the  master  had  been  personally  present  and  committed  the 
negligent  act  himself;  and  in  the  latter  contingency,  no  one 
would  doubt  the  liability  of  the  master. 

The  rule  upon  the  subject,  and  the  reasons  for  the  rule  as 
adopted  in  this  state,  will  be  found  to  have  been  expounded 
and  explained  by  Judge  Gaines  in  delivering  the  opinion  of 
the  court  in  Missouri  Pae,  Ry  Co.  v.  fFiUtanu,  76  Tex.  4^  16 
Am.  St  Rep.  867,  and  we  need  not  quote  the  language. 

In  Nix's  case,  cited  above,  the  attempt  was  made  by  the  rail- 
way  company  to  limit,  in  effect,  the  powers  of  the  vice  prinei* 
pal  to  the  ''  non-assignable  duties,"  but  the  position  was  not 
sustained  by  this  court  nor  the  supreme  court.  The  decision 
in  Williams's  case  was  reaffirmed,  and  attention  was  point- 
edly called  to  the  fact  that  the  supreme  court  had  but  par* 
tially  adopted  the  opinion  of  the  commission  in  the  case  of 
Galveston  etc.  R'y  Co.  v.  Smithy  76  Tex.  618;  18  Am.  8t  Bep^ 
78. 

In  this  state  of  the  authorities  in  Texas,  we  do  not  think 
that  the  question  in  hand  should  be  treated  as  an  original  ona 
We  feel  bound  by  the  foregoing  decisions,  and  therefore  hold 
that  the  court  below  erred  in  denying  the  liability  of  the  de- 
fendant for  the  negligence  of  Murphy  under  the  facts  in  evi« 
dence,  upon  the  ground  that  he  was  a  mere  ^  co-laborer  and 
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fcUofr-flervant  of  the  plaintiff."  Nothing  remains  to  be  done, 
in  thiB  view  of  the  case,  but  to  reverse  the  judgment,  and  ren- 
der  one  in  favor  of  the  plaintiff,  as  there  is  no  controversy 
about  the  fact  of  negligence  and  the  amount  of  the  damages 
as  fixed  by  the  district  court 

We  tliink,  therefore,  that  the  judgment  should  be  reversed, 
and  here  rendered  in  favor  of  the  appellant,  against  the  ap< 
pelke,  for  the  sum  of  $750,  and  all  costs  of  this  suit,  for  all  of 
which  execution  may  issue  as  the  law  directSy  etc. 


MAjrmt  A!n>  Sbrvant  —  Forkmah  of  Railroad  Laborkrs,  vbsthbr 
Vics-pRiNciPAl*  OR  Fkllow-servaht.  —  A  foreman  haying  charge  of  la- 
Vtren  engaged  in  remoring  a  railroad  company's  bnUding  is  a  Tiee-prinoipal 
e£  the  company^  and  nol  a  feUow-servaut  of  the  laborers:  SftlUvan  t.  Hanni* 
Mete  S.  IL  Ca»  107  Mo.  66;  28  Am.  St  Bep.  389,  and  note  with  casos  dia- 
casting  this  subject  collected;  Colorado  etc  E^y  Co.  t.  O'Brien,  16  Col.  219. 

Ma^br  ahd  Servant — Liabilitt  of  Master  for  Negligence  of 
VinrPRiMcipAifc — A  master  cannot,  by  delegating  the  performance  of  his 
daties  to  another*  relicFe  himself  from  liability  forinjories  resulting  from 
ths  negligence  of  his  Fice*principal  in  the  exercise  of  each  duties,  but  must 
respond  in  damages  for  them:  AfcEUiyoU  v.  Bandolphf  61  Conn.  157;  29  Am. 
^  Rep.  181,  and  note;  SulUvan  v.  Hannibal  etc  R.  R.  Co.,  107  Mo.  66;  2S 
Am.  SL  Rep.  388,  and  note;  International  etc.  /?>  Co,  t.  Prince,  77  Tex.  560; 
19  Am.  St.  Rep.  795;  Harriaan  t.  Detroit  etc  R.  R.  Co.,  79  Mich.  409;  19 
Am.  8t  Rep.  180,  and  note;  Miller  r.  Swthtrn  Padfie  Co,,  20  Or.  285.  See 
eitsnded  not*  to  Aduau  f.  Irm  Clffi  Co.,  18  Am.  St  Rep.  450w 
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184  Texas,  tfO.] 

hanu  —  AiA  Pirsohs  are  Liablr  Who  Enoaor  zv  PirBUSHnfo  or  Om- 
OULATiHO  a  libeli  and  by  reason  of  the  doctrine  of  the  several  liability 
of  tort-feasors,  the  remedy  may  be  pursued  against  one  or  more  of  those 
guilty  of  the  wrong. 

Iak— LiABiLrrr  of  Cokporatior.  —  A  corporation  it  civilly  liable  for  a 
libel;  mnd  if  it  publishes  and  circulates  a  libel  by  the  aid  and  assistance 
ef  others,  all  are  equally  liable  in  a  oiTil  action,  either  jointly  or  seF« 
erally. 

loM,u  —  Liabilitt  of  Members  of  Corporatiob  for  a  libel  published  by  i| 
doss  not  arise  from  the  fact  that  they  are  ahare-holders  or  members 
ilone,  bat  springs  only  from  their  aetire  agency  in  prodncing  and  cir- 
eaUting  the  libel. 

luL  bt  Corforatior — LuBiLiTT  OF  Stookholdebe. — When  a  libel  is 
poblished  and  circulated  by  a  newspaper  corporation,  its  stockholders 
lad  officers  are  not  liable  from  the  mere  fact  of  their  membership 
therein.  To  render  then  responsible  for  such  libel,  it  must  also  be 
ahowii  that  they  in  some  way  aided,  assisted,  and  advised  its  publication 
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or  oircnlatloii,  or  that  thoir  duties  to  the  corporation  aro  of  each  6hi 
lar  And  oatnre  as  to  oharge  thorn  with  the  performance  of  f nnctions 
•oming  the  pnhlioation  or  oircnlation  of  the  paper,  whereby  they  kiiev« 
or  ihonld  have  known,  of  the  pnblioation  or  cironlation  of  such  UbeL 

CiBKL. — WoRDA  WmoH  Imfutb  Guilt  or  Cbimb  pnnishable  with  im- 
prisonment aro  aotionable  per  m,  without  making  the  charge  in  oxpress 
terms.  They  are  aotionable  if  tbey  consist  of  a  statement  of  facta  ^whidt 
would  naturally  and  presumably  be  understood  by  the  hearoxw  or 
readers  as  a  oharge  of  such  crime. 

LzBiL  — WoBDS  AoiiONABLB  PBB  Sb. — A  newspaper  publication  Msely 
stating  that  a  certain  person  or  persons  "were  arrested  and  lodged  ia 
Jail  to-day,  on  oharge  of  theft^"  is  libelous,  and  aottonablo  jmt  «e. 

IJBBL  —  AOTUAL  DaMAOBS  RbOOTBBABLB  without  PbOOF  (UP  Malxob.  — 
When  defamatory  and  libelous  words  charge  an  aotionable  orime,  aotaal 
damages,  including  mental  auffering  and  loss  of  character,  are  reoov«K^ 
able^  eren  in  the  absenoe  of  malioe. 

LiBBL  —  PRBsaicFTiov  OF  IvjUBT.  —  It  is  presumed,  without  proof  of  dam* 
age,  that  the  nnanthoriBed  publication  of  actionable  words  chargin|f  an 
infamous  crime  injures  the  character,  reputation,  and  mental  feelini^s  ol 
the  party  against  whom  the  libel  is  directed. 

Summsrlin  and  WUe^  and  L.  N.  Walthall,  for  the  appellants. 

FiSHEB,  J.y  Section  B.  Thia  is  a  suit  hj  appellee  against 
'  A.  H.  Belo,  J.  J.  Handy  and  D.  C.  Jenkins,  composing  the  firm 
of  A.  H.  Belo  &  Ca,  to  recoyer  damages  for  a  Ubel  alleged  to 
have  been  published  and  circulated  by  A.  H.  Belo  &  Co.,  in 
the  Galveston  News,  on  the  tenth  day  of  February,  1887.  De- 
fendants answered,  alleging,  in  substance,  that  A.  H.  Belo  A 
Co.  was  a  corporation  at  the  time  of  said  publication,  and 
that  the  individuals  sued  were  not  personally  liable  for  the 
acts  of  the  corporation;  that  the  libelous  matter  was  retracted; 
that  they  entertained  no  malice  toward  the  plaintiff,  and  that 
said  publication  was  innocently  made,  under  a  mistake;  that 
the  words  were  not  actionable,  and  that  plaintiff  has  sustained 
no  damages.  The  death  of  Hand  was  suggested,  and  the  case 
as  to  him  dismissed.  Judgment  was  rendered  in  favor  of 
appellee  against  A.  H.  Belo  and  D.  C.  Jenkins  for  the  sum  of 
five  hundred  dollars  and  costs  of  suit 

It  is  here  contended  that  it  was  error  to  render  judgment 
against  A.  H.  Belo  and  D.  C.  Jenkins,  because  they  were  not 
parties  to  the  publication  and  circulation  of  the  alleged  libel, 
but  that  it  was  the  act  of  A.  H.  Belo  &  Co.,  a  corporation. 

All  persons  engaged  in  publishing  and  circulating  a  libel 
are  responsible  therefor;  and  by  reason  of  the  doctrine  of  the 
several  liability  of  tort-feasors,  the  remedy  may  be  pursued 
against  one  or  more  of  tb68e  guilty  of  the  wrong.  Tt  was  evi- 
dently the  supposed  application  of  this  principle  of  law  that 
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influenced  the  trial  court  in  submitting  this  case  to  the  jury 
and  in  permitting  a  recovery  to  be  had  against  the  appellants. 
It  is  the  law  in  this  state  that  a  corporation  may  be  civilly 
responsible  for  libel:  Missouri  Pac.  Ry  Co.  v.  Richmond^  78 
Tex.  572;  15  Am.  St.  Rep.  794.    If  a  corporation  publishes 
and  circulates  a  libel  by  the  aid  and  assistance  of  otherSi 
they  are  equally  guilty,  and  will  be  held  liable,  either  jointly 
or  severally,  as  the  pleader  may  elect    Their  liability  does 
not  grow  out  of  the  fact  that  they  are  stockholders  or  mem* 
bers  of  the  corporation,  but  springs  from  their  active  agenc} 
m  producing  and  circulating  the  libeL    It  is  the  corporation 
that  is  the  publisher,  and  not  the  persons  constituting  its 
membership.     Simply  to  show  that  persons  are  stockholders 
and  officers  of  the  publishing  corporation  will  not  make  them 
responsible  for  libelous  publications  appearing  in  the  paper, 
unless  it  is  shown  that  they  in  some  way  aided  and  assisted 
and  advised  its  publication  or  circulation,  or  unless  their  du- 
ties as  officers  of  the  concern  were  of  such  character  as  charges 
them  with  the  performance  of  functions  concerning  the  publi« 
cation  and  circulation  of  the  paper, — such  duties  being  of 
Buch  a  nature  that  the  law  would  imply  that  such  officer 
knew  or  should  have  known  of  the  publication  of  such  libel- 
ous  matter.     Applying  these  principles  to  the  facts  of  this 
case,  we  find  the  evidence  flails  to  connect  either  of  the  appel- 
lants with  the  publication  or  circulation  of  the  paper  contain- 
ing  the  libel,  or  that  their  duties  as  members  or  officers  of  the 
corporation  were  of  such  character  that  the  law  would  impute 
to  them  an  agency  in  its  publication  or  circulation.    For  this 
}^BOQ,  we  reverse  this  case. 

In  view  of  another  trial,  we  will  briefly  notice  some  of  the 
qweations  presented  in  the  remaining  assignments.  This  is 
the  libel  complained  of:  '^Gregorio  Narvalle  and  Joe  Fuller, 
^  hack-driver,  were  arrested  and  lodged  in  jail  to-day,  on 
charge  of  theft** 

It  is  insisted  by  appellant  ''that  these  words  are  not  in 
themselves  actionable;  and  the  evidence  showing  no  malice  or 
special  injury,  that  appellee  was  not  entitled  to  recover,  and 
Uiat  the  only  element  of  actual  damages  shown  is  mental 
suffering,  and  that  recovery  cannot  be  had  alone  for  such 
damages." 

Words  which  impute  that  the  plaintiff  has  been  guilty  of  a 
crime  punishable  with  imprisonment  are  actionable  per  se.  It 
it  not  necessary  that  the  words,  to  be  actionable  per  m,  should 
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make  the  charge  in  express  terms.    They  are  actionable 
if  they  consist  of  a  statement  of  facts  which  would  natarally 
and  presumably  be  understood  by  the  hearers  as  a  charge 
of  crime:  13  Am.  &  Eng.  Ency.  of  Law,  347-353.    We  are  of 
opinion  that  the  words  charge  an  actionable  crime.    If  the 
defamatory  words  charge  an  actionable  crime,  and  it  is  shoira 
that  there  is  in  fact  an  entire  absence  of  malice,  actual  dam* 
ages  are  ncTertheless  recoverable  to  the  extent  that  will  com- 
pensate the  party  for  his  injuries:  Cooley  on  Torts,  sec.  209; 
Republican  Pub.  Co.  y.  Mosmanj  16  CoL  399;  3  Sutherland  oo 
Damages,  642.    When  the  nature  of  the  charge  is  actionable, 
as  in  this  case,  the  law  will  assume,  if  the  publication  ia  nn* 
authorized,  that  the  plaintiff  has  been  injured  in  his  character 
and  feelings;  and  evidence  of  damages  in  this  respect  is  not 
required,  as  the  law  will  presume  that  such  loss  resulted:  8 
Sutherland  on  Damages,  642,  643,645,  646,  668,  669;  13  Am* 
A  Eng.  Ency.  of  Law,  490;  Bddt  y.  Budwig,  19  Neb.  744; 
Cficitley  T.  Tompson^  137  Mass.  137;  Marble  y.  Chapittf  182 
Mass.  226;  Mahoney  v.  Belford^  132  Mass.  893. 

We  are  not  required,  in  this  case,  to  decide  whether  plain- 
tiff can  recover  damages  on  evidence  alone  showing  mental 
suffering.  The  effect  of  the  libel  in  charging  an  actionable 
crime  upon  the  character  and  reputation  of  the  plaintiff  coa« 
stitutes  one  of  the  principal  elements  of  damages  that  the 
law  recognizes  are  recoverable  in  all  cases  where  the  publi- 
cation is  unauthorized.  This  is  upon  the  theory  that  the 
recovery  is  given  in  pecuniary  satisfaction  for  the  loss  of 
character  and  reputation.  Considering  this  one  of  the  ele- 
ments of  compensatory  damages  that  are  recoverable,  we 
think  it  is  permissible  to  consider,  in  connection  therewith,  aa 
a  proper  item  of  damages,  the  injured  feelings  of  ttie  party 
resulting  from  such  publication.  But,  in  this  connection,  the 
appellant  contends  that  it  is  shown  by  the  testimony  of  ap- 
pellee that  he  suffered  no  loss  to  his  character  or  reputation 
by  reason  of  the  libel.  We  do  not  so  construe  the  evidence. 
But  if  susceptible  of  this  construction,  we  do  not  believe  the 
law  will  permit  the  evidence  to  have  the  effect  contended  for. 
The  presumption  of  the  law  is,  that  the  unauthorized  pub- 
lication of  actionable  words  charging  an  infamous  crime 
injures  the  character  and  reputation  of  the  party  against 
whom  the  libel  is  directed.  This  presumption  that  the  law 
creates  cannot  be  dispelled  simply  by  the  opinion  of  the 
party  that  it  does  not  exist  in  his  case.    Injuries  resulting  to 


April,  1892.]  Bklo  v.  Fuller.  79 

his  character  and  feelings  need  not  be  proyed,  in  order  to 
permit  a  recovery.    Sach  injuries  are  presumed. 

We  think  there  was  error  in  permitting  the  witness  to  tes- 
tify as  to  what  occurred  between  the  appellee  and  the  witness 
Garrett.  It  was  no  part  of  the  res  gestm^  and  was  an  ocoor- 
reoce  that  had  no  connection  with  Garrett's  duties  as  agent 
for  appellants. 

The  conduct  of  counse],  in  his  argument  to  the  jury  in 
referring  to  the  case  of  Belo  v.  Wren^  63  Tex.  686,  and  his 
remarks  in  connection  therewith,  were  not  justified  by  the 
evidence,  and  were  extremely  reprehensible,  and  shoold  not 
have  been  permitted  by  the  court. 

The  error  in  the  verdict  will  not  likely  occur  in  another 
trial. 

We  conclude  the  case  should  be  reversed,  and  so  report  it. 


LiBsu  —  Partibs  Dbfbicdant  IV  AonoNS  roR:  See  extended  note  to  Jf«> 
T.  Delroii  Free  Pren  Co.»  16  Am.  St.  Rep.  833.  An  action  for  libel 
y  be  maintained  against  two^  if  the  offense  be  a  joint  act  of  both:  Hank 
▼.  HunUngiiaH,  2  Tyler,  129;  4  Am.  Dec  728;  extended  note  to  Aldridk  T. 
iVnt  FrittUng  Co.,  86  Am.  Dec  89. 

LiBXL  —  LiABiLiTT  OF  CORPORATION  voB.  —  A  Corporation  may  become 
civilly  liable  in  damages  for  libel:  Missouri  Pac  IVy  Co.  t.  Bkkmond,  73 
Tex.  563;  15  Am.  St  Rep.  794,  and  note;  Ehemng  Journal  Ass*n  r,  McDer* 
moU,  44  N.  J.  L.  430;  43  Am.  Rep.  392;  Johnson  t.  8L  Louie  Diepaieh  Co,^ 
65  ^io.  539;  27  Am.  Rep.  293;  Aldrkk  t.  Preee  Printing  Co.,  9  Minn.  133; 
S6  Am.  Dec  84,  and  extended  note  AUen  v.  ISewe  Pub,  Co.,  81  Wia.  120, 
declares  that  the  malice  of  the  editor  of  a  newspaper  in  composing  a  libelons 
article  for  pnblication  is  the  malice  of  the  corporation  owning  and  publish* 
ing  the  pax>er,  and  holds  the  corporation  liable  therefor. 

Libel  —  Purlioation  Craboino  Crimr.  —  A  newspaper  publication  char- 
ging that  a  jury  have  perjured  themselves  in  renderiug  a  verdict  ia  libelous: 
Welch  V.  Ttibuns  Pub.  Co.,  83  Mich.  661;  21  Am.  SL  Bep.  629»  and  note.  A 
party  cannot  be  subjected  to  the  wrong  and  outrage  of  a  false  publication  of 
his  arrest  and  imprisonment  looking  toward  his  guilt»  without  a  remedyt 
McAUistfr  V.  DelroU  Free  Preee  Co.,  76  Mich.  3.38;  15  Am.  St.  Rep.  318,  and 
extended  note.  The  words  of  a  publication  may  be  true,  yet  if  tiie  sense  of 
the  publication  is  to  impute  a  orime^  it  is  libelous:  DemocnU  Pub.  Co»  v. 
/oiie«,  83  Tex.  302:  When  a  man  is  oharged,  in  a  newspaper,  with  doing 
what,  if  done  by  him,  can  be  nothing  else  but  a  crime,  it  cannot  be  said  not 
to  involve  a  criminal  charge  because  other  persons  might  not  be  so  gniltyt 
Park  ▼.  DeiroU  Free  Preu  Co.,  72  Mich.  660;  16  Am.  Si  Bep.  644. 

Libel — Damaors  Rbooybrablb  for.  —  For  a  full  discussion  of  this  mb* 
ject^  see  extended  notes  to  MeAlUsier  v.  DeiroU  Free  Preee  Co.,  15  Am.  Si. 
Rep.  339,  and  TerunlUger  v.  Wands,  72  Am.  Dec  426.  In  the  absence  of  an 
allegation  of  special  damages  in  libel,  the  plaintiff  can  recover  such  damages 
as  are  the  natural  resnlt  of  the  libelous  pnblication  upon  his  character,  repu- 
tation, and  feelings:  McDuffv.  Detroit  etc  JourwU  Co,,  84  Mich.  1;  22  Am. 
8tb  B^  673;  StMtari  v.  Mimieeoia  Tribum  Co.,  40  Minn.  101}  12  Am.  St. 


80  Habdt  v.  Beatt.  [Teuui^ 

Rep.  OM.  Where  the  libel  ie  not  actionable  per  m,  mental  angniah  canao% 
be  allowed  as  a  part  of  the  damage,  without  proof  of  tome  other  injiurjr: 
HirtJifidd  ▼.  Forth  Wort  Nat.  Bank,  83  Tex.  452;  29  Am.  St  Bep.  660,  aod 
note.     See  Burt  t.  AdverUier  etc  Co,^  154  Mass.  238. 

LiBBL  —  Prsbumptioii  OF  Damaqe.  —  From  a  libelous  publication  the  Laiv 
implies  malice  and  infers  damagess  By  am  ▼•  CoUme^  111  £b  Y.  143;  7  Ana. 
Si.  Rep.  726b  and  not«. 


Hardy  v.  Braty. 

04  Tbzab,  682.] 

JvDomnTB — CoNSTRncnvi  Ssbvicv  —  Oollatbbal  Attack.  —  A  judg- 
ment rendered  by  a  oourt  of  oompetent  jurisdiction  upon  citation  by 
publication  is  not  open  to  collateral  attack  on  the  ground  that  the  affi« 
davit  for  publication  is  insufiScient. 

JvDOMJurrs — Pkksomftion  upon  Collatbbal  Attack. — In  a  collateral 
attack  upon  a  domestic  judgment  of  a  court  of  general  jnrisdiciion, 
every  presumption  will  be  indulged  in  favor  of  the  jurisdiction  of  the 
court  and  the  validity  of  the  judgment;  and  when  it  does  not  ovherwiaa 
appear,  it  will  be  presumed  that  the  court  ascertained  all  facts  neces- 
sary to  the  exercise  of  its  jurisdiction.  In  order  for  such  attack  to 
prevail,  it  must  afiBrmatively  appear  that  the  facts  essential  to  the  juris* 
diction  of  the  court  did  not  in  fact  exist. 

JaDOMBNTa  UPON  OoKSTRrcnvB  Sbrvioi  —  Prbsitmftioiis  nr  Fayob  ov.. 

—  Judgments  rendered  upon  constructive  service  by  publication  are 
given  the  same  conclusive  effect  and  are  entitled  to  the  same  favorabla 
presumptions  as  judgments  upon  personal  service. 

Trbspass  to  Tbt  Titls.  — The  remedy  of  trespass  to  try  title  is  broad 
enough  to  embrace  every  character  of  litigation  affecting  title  to  real 
estate. 

Trispass  to  Tbt  Titlb — Judombnt  ih  Rem  — Constbuctiyb  Sbrviob 
CPOif  NoN-RBSiDBNT  MixoB.  —  An  action  of  trespass  to  try  title  to  an 
undivided  interest  in  a  tract  of  land  is  a  proceeding  in  rem,  and  a  jndg« 
ment  therein  rendered  upon  service  by  publication  upon  a  non-resident 
minor  heir  is  effective  to  fix  the  title  to  the  land  as  between  the  parties 
te  the  action. 

JVDOMBKTS  IN  RbBC  A0A1M8T  NOM-RBSIDBNTS  (7P02I  CONSTRUCTIVB  SbRVIOB. 

—  A  judgment  in  an  action  to  try  title  to  an  undivided  interest  in  land, 
npon  service  by  publication  upon  non-resident  defendants,  is  valid^  so 
far  as  it  affects  the  title  to  such  land. 

JtrDOMBNTS  IK   PBRflONAH  AGAINST  NON-RESIDBNTB  BT  CONSTRUCnTB  8b»* 

TICK.  —  A  judgment  against  non-residents  in  personam  for  costs,  upon 
service  by  publication,  in  an  action  to  try  title  to  an  undivided  interest 
in  land,  is  without  jurisdiction,  and  a  sale  under  it  is  Toid. 

8.  H,  Lumpkin,  for  the  appellants. 

OiUette  and  MurreUj  and  D.  H,  HewUtty  for  the  appellees. 

Fisher,  J.,  Section  B.    This  suit  is  for  partition  of  the 
Joseph  L.  Wilson  640  acres  survey  of  land,  brought  by  appel** 
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lants  against  the  unknown  heirs  of  F.  H.  Allej,  and  against 
appellees,  J.  R.  Beaty  and  A.  W.  Barfort,  February  9,  1889. 
Thomas  Jones  and  Mary  Taylor  and  her  husband,  C.  W.  Tay- 
lor, iateryened,  and  disclaimed  as  to  certain  lands  described 
in  the  petition,  and  set  up  title  to  the  remainder.  Beaty  set 
op  exclusive  title  to  120  acres  by  metes  and  bounds,  and  Bar* 
fort  to  220  acres  out  of  the  south  half  of  the  survey,  and  both 
disclaimed  title  to  remainder  of  the  survey.  Both  pleaded 
the  statutes  of  three,  five,  and  ten  years'  limitation,  and  im- 
provements in  good  faith.  As  to  pleas  of  limitation,  plaintifh 
pleaded  coverture,  and  not  guilty  to  plea  of  intervention.  The 
miknown  heirs  of  Alley,  by  their  guardian  ad  litem^  answer, 
and  adopt  the  allegations  of  plaintiffs'  petition. 

Judgment  below  was  rendered,  against  appellants  and  the 
vnknown  heirs  of  Alley,  in  favor  of  the  defendants,  and  also 
Id  favw  of  interveners  for  820  acres  of  the  north  half  of  the 
•arvey,  and  removing  plaintiffs'  claim  as  a  cloud  in  the  inter* 
veners'  and  defendants'  title,  and  vesting  the  title  to  the  land 
in  defendants  and  the  interveners. 

The  plaintiffs  and  the  unknown  heirs  of  Alley  assert  title 
to  ibm  land  as  the  heirs  of  Joseph  Wilson. 

The  defendants  and  the  interveners  assert  and  claim  title  to 
the  land  under  a  judgment  rendered  in  favor  of  Q.  W.  Outler, 
against  the  heirs  of  Joseph  Wilson,  in  the  district  court  of 
McLennan  County,  Texas,  June  5, 1856,  divesting  the  heirs 
of  Wilson  of  an  undivided  half-interest  in  the  lands,  and 
vesting  title  thereto  in  Outler;  and  also  under  an  execution 
sale  of  the  interest  of  the  heirs  in  the  land  that  was  sold  un» 
der  an  execution  for  costs  incurred  in  the  case  of  Outler  y. 
ffein  oJJa^tpk  fPtlton.  Outler  was  the  purchaser  of  the  un- 
divided half-interest  of  the  Wilson  heirs  in  the  land  at  this 
executicQ  sale.  The  defendants  and  interveners  claim  under 
Outler. 

The  court  below  instructed  the  jury  as  follows:  ^  That  if 
they  believed  that  the  plaintiffs  are  entitled  to  inherit  the  es- 
tate of  Andrew  J.  Wilson  cnr  Joseph  Wilson,  then  they  are  in- 
structed that  the  patent  deeds  and  judgment  executions  and 
return  thereon  read  in  evidence  are  sufficient  to  entitle  the 
defendants  and  the  interveners  to  recover  against  the  plain- 
tiflb  and  the  unknown  heirs  of  F.  H.  Alley,"  and  instructed 
them  to  so  find. 

On  the  trial  below,  appellants  objected  to  the  introduction 
in  evidence  by  the  interveners  and  defendants  of  the  judg- 
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moot  rendered  in  the  ccuie  of  Ouder  y.  ffeir$  of  Joieph  Wilson^ 
and  to  the  execution  and  return  and  sheriff's  deed  executed  to 
Outler,  for  the  reasons:  1.  Because  it  affirmatirely  appears 
from  the  said  record  in  cause  No.  127  that  the  district  couK 
of  McLennan  County  had  no  jurisdiction  to  enter  said  judg- 
ment, for  the  reason  that  it  appears  that  the  foundation  of 
said  suit  No.  127  was  for  specific  performance  of  contract,  and 
not  a  proceeding  in  rem.  2.  Because  there  was  no  afSdavit 
made,  as  shown  by  said  record,  to  authorisEC  the  issuance  of 
eitation  for  publication,  as  attempted  in  said  cause.  3.  Be- 
cause it  appears  that  the  defendants  in  cause  No.  127  were 
attempted  to  be  cited  by  publication  as  unknown  non-resident 
heirs  of  Joseph  Wilson,  deceased.  4.  Because  the  said  writ 
of  citation  for  publication  was  defective,  in  that  it  did  not  give 
the  proper  names  of  the  parties  to  the  suit,  and  because  it  did 
not  give  a  brief  statement  of  the  cause  of  action,  as  required  by 
law,  and  because  said  unknown  heirs,  defendants  in  cause  No. 
127,  were  cited  to  answer  the  petition  of  J.  W.  Outler  instead 
of  O.  W.  Outler,  who  appears  to  be  the  judgment  creditor  in 
said  judgment  5.  Because  the  district  court  of  McLennan 
County  did  not  have  jurisdiction  to  render  a  judgment  to  en- 
force a  specific  performance  of  a  contract  to  convey  land 
against  the  minor  heirs  of  a  decedent.  6.  Because  the  exe- 
cution under  which  the  land  was  sold,  and  the  sheriff's  deed 
conveying  the  land,  were  void,  because  the  judgment  under 
which  said  execution  was  issued  did  not  support  or  authorize 
the  issuance  of  execution,  and  because  the  sale  of  the  land 
under  the  writ  of  execution  was  made  after  the  return  day  of 
the  writ,  therefore  the  sale  is  void. 

The  court  overruled  these  objections,  and  admitted  the  in- 
struments in  evidence. 

Giving  the  charge  quoted,  and  admitting  these  instruments 
in  evidence,  are  assigned  errors.  This  presents  the  principal 
question  involved  in  the  case. 

Li  order  to  ascertain  the  merits  of  these  assignments,  it  be* 
comes  necessary  to  look  into  the  proceeding  had  in  the  case 
of  Outler  V.  Heire  of  Joseph  WiUon.  J.  W.  Outler  filed  his  pe- 
tition in  the  district  court  of  McLennan  County  on  the  thir- 
teenth  day  of  March,  1854,  wherein  he  alleged,  '^  that  Joseph 
L.  Wilson  feH  at  Groliad  in  1886,  and  was  thereby  entitled  to 
4,036  acres  of  land,  and  that  his  heir,  Joseph  Wilson,  then  a 
eitizen  of  Alabama,  in  1860  entered  into  a  contract  with  pe- 
titioner to  go  to  Texas,  and  procure  the  lands  for  said  Joseph 
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Wilson,  and  by  the  terms  of  ihe  agreementi  for  and  in  eon* 
dderatioQ  of  the  services  to  be  rendered  bj  petitioner  in  pro- 
caring  the  lands,  ete^  be  was  to  have  one  half  of  the  lands, 
which  were  to  be  conveyed  to  him  by  Joseph  Wilson;  that  he 
came  to  Texas,  and  by  his  efforts  prooured  patents  for  said 
lands  and  located  the  same;  that  before  he  retnmed  to  Ala- 
bama, and  after  he  had  procured  the  lands,  the  said  Joseph 
Wilson  died,  thereby  rendering  it  impossible  to  execute  him 
a  title." 

The  petition  asks  far  judgment  against  the  heirs  of  Joseph 
Wilson  fat  one  half  of  the  lands,  and  that  title  thereto  be  de- 
ereed  in  hi m.  The  petition  describes  the  survey  in  controversy 
as  one  of  the  tracts  of  land  that  the  plaintiff  Outler  sought  to 
recover  a  half*interest  in. 

June  6,  1856,  judgment  was  rendered  in  favor  of  Outler 
against  the  heirs  of  Joseph  Wilson,  deceased,  for  one  half  of 
the  lands.    The  judgment  does  not  partition  the  lands. 

The  evidence  in  the  record  before  ns  shows  with  reasonable 
certainty  that  the  appellants  are  the  surviving  heirs  of  Joseph 
Wilson,  and  that  at  the  tune  the  petition  in  the  case  of  OutUr 
T.  Heir9  of  WUaan  was  filed,  and  at  the  time  the  judgment 
was  rendered  in  that  case,  the  heirs  of  WUson  were  non-resi- 
dsnts  of  this  state,  and  that  at  such  time  Andrew  J.  Wilson, 
one  Li  the  heirs,  was  a  minor. 

The  following  paper  is  a  part  of  the  record  in  the  case  of 
Ontlir  T«  Eein  of  Wilson:— 

^Tbfb  State  of  Texas,  C!ounty  of  McLennan. 

^This  day  personally  came  and  appeared  before  A.  J.  Evans, 
clerk  of  the  district  court  of  said  county,  and  says  the  names 
ef  the  heirs  of  Joseph  Wilson,  deceased,  are  unknown  to  affi« 
sni.  A.  J.  Evans. 

*  J.  B.  Harris,  D.  0.  MoL.  Co.,  T." 

It  is  contended  by  appellants  that  this  paper  purports  to 
be  the  only  affidavit  made  in  the  case  as  a  basis  for  the  cita- 
tion by  publication;  and  that,  as  an  affidavit,  it  is  insufficient, 
because  it  does  not  appear  to  be  sworn  to  by  any  one,  or  before 
any  officer;  and  that  it  is  so  vague  and  indefinite  as  to  render 
it  meaningless. 

We  are  of  opinion  that  this  paper  cannot  be  regarded  as  an 
affidavit  sufficient  in  law  for  any  purpose.  It  is  not  sworn  to 
by  any  one,  or  before  any  officer.  But  placing  this  construc- 
tion upon  this  paper  does  not  determine  that  the  court  did 
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not  have  jurisdictioa  to  render  the  judgment.  The  judgment 
in  the  case  of  Outler  y.  Hein  of  Ftbon  was  rendered  in  a  do- 
mestic court  of  general  jurisdiction.  In  such  case  everj  pre- 
sumption will  be  indulged  in  favor  of  the  jurisdiction  of  the 
court  and  the  validity  of  the  judgment;  and  where  it  does 
not  otherwise  appear,  it  will  be  presumed  that  the  court  as. 
certained  all  facts  necessary  to  the  exercise  of  its  jurisdiction: 
Treadway  y.  Easthurn^  57  Tex.  211. 

In  cases  of  this  kind,  in  order  for  a  collateral  attack  upon 
the  jurisdiction  of  the  court  and  the  validity  of  the  judgment 
to  prevail,  it  must  affirmatively  appear  that  the  facts  essential 
to  jurisdiction  did  not  in  fact  exist.  If  we  discard  this  paper, 
found  in  the  record,  as  an  insufficient  affidavit,  or  hold  it  to 
be,  as  we  do,  no  affidavit  at  all,  the  judgment  must  neverthe- 
less stand  when  collaterally  questioned,  because  the  law  pre- 
sumes that  a  proper  affidavit  was  made,  and  euoh  presumption 
will  exist  until  the  contrary  is  affirmatively  shown  by  some- 
thing contained  in  the  record. 

In  construing  the  effect  of  judgments  rendered  upon  con* 
etructive  service  by  publication,  this  court,  in  the  case  of 
Stewart  v.  Andenon^  70  Tex.  590,  held  that  the  same  condn- 
sive  effect  is  given  to  such  judgments  as  those  rendered  upon 
personal  service;  that  a  like  presumption  will  obtain  in  the 
one  case  as  in  the  other. 

We  do  not  intend  to  hold  that  an  affidavit  as  a  basis  for 
citation  by  publication  is  essential  or  necessary,  in  order  for 
the  jurisdiction  of  the  court  to  attach.  We  le^ve  that  ques- 
tion open,  as  unnecessary  to  be  decided.  WLat  we  do  hold  is, 
that  as  it  was  not  shown  that  an  affidavit  was  not  in  fact 
made,  the  law  will  presume  that  one  was  made.  We  do  not 
believe  that  the  citation  for  publication  is  subject  to  the  ob- 
jections urged  against  it.  It  states  that  J.  W.  Outler  has  filed 
his  petition  praying  that  he  may  have  certain  lands  decreed 
to  him  which  were  granted  by  the  state  of  Texas  to  the  heirs 
of  Joseph  L.  Wilson,  deceased,  and  that  Joseph  Wilson  agreed 
to  convey  to  him  a  certain  portion  of  the  lands  for  having  lo- 
cated same;  that  Joseph  Wilson  is  dead,  and  his  heirs  are 
unknown.  This  citation  was  published  for  the  time  required 
by  law.  While  the  citation  may  not  be  as  full  as  the  law  re* 
quires,  it  ft  sufficient,  when  collaterally  questioned.  The 
apparent  discrepancy  in  the  name  of  O.  W.  and  J.  W.  Outler 
is  removed  by  an  examination  of  the  record  in  the  case.  It 
appears  that  J.  W.  and  G.  W.  Outler  is  the  same  person. 
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We  next  oome  to  the  question  whether  the  court  had  juris- 
diction to  render  the  judgment  in  the  case  of  Ouiler  y.  Heir$ 
of  Joseph  TFtbon,  hj  reason  of  the  fact  that  one  of  the  heirs  was 
a  minor  at  the  time.  The  case  of  Messner  y.  Oiddings.  65  Tex. 
301y  is  relied  upon  by  appellants  as  authority  against  the  juris- 
diction of  the  court.  The  remedy  pursued  by  Outler  against 
the  heirs  of  Wilson  is  in  no  manner  like  that  undertaken  in  the 
case  of  Mt$9MT  y.  Oidding$^  65  Tex.  301.  In  the  former  case, 
the  remedy  is  one  by  Outler  to  recoyer  from  the  heirs  of  Wil- 
son lands  that  he  had  acquired  by  yirtue  of  a  title  from  their 
ancestor.  The  district  court  was  the  forum  for  this  purpose. 
In  the  latter  case,  it  was  a  proceeding  had  in  the  district 
court,  seeking  to  permit  the  mother  of  the  minor  children  to 
have  the  title  of  such  minors  in  real  estate  diyested,  and 
Tested  in  another,  in  pursuance  of  a  contract  that  she  had 
made  but  had  no  power  to  carry  out  There,  it  was  rightfully 
held  that  the  district  court  had  no  jurisdiction.  The  two 
cases  are  widely  apart 

Regarding  the  unknown  heirs  of  Wilson  as  non-residents  of 
the  state  when  the  judgment  was  rendered  in  fayor  of  Outler 
against  them,  we  come  to  the  question  whether  the  court  had 
cognizance  of  the  subject-matter  of  the  suit  and  had  juris- 
diction to  render  the  judgment  It  is  contended  by  appel- 
lants that  the  remedy  pursued  and  the  judgment  rendered 
were  in  personaTO^  and  not  in  rem.  The  law  in  force  at  the 
time  the  case  of  (huUr  y.  Heirs  of  WiUan  was  instituted  and 
judgment  rendered  permitted  the  plaintiff  to  sue  in  trespass 
to  try  title  for  land,  and  authorized  the  issuance  of  a  writ  of 
possession  to  place  him  in  possession  when  recoyered.  In 
this  respect  the  law  was  the  same  then  as  it  is  now.  The  law 
then,  as  now,  permitted  the  action  to  be  maintained  upon  an 
equitable  as  well  as  the  legal  title. 

These  proyisions  of  the  statutes  are  so  well  known  that  we 
deem  it  unnecessary  to  quote  them.  They  show  the  purpose 
of  the  law  to  be  to  provide,  by  the  remedy  of  trespass  to  try 
title,  a  method  of  yesting  and  diyesting  the  title  to  real  estate 
in  all  cases  where  the  right,  or  title,  er  interest  and  possession 
of  land  may  be  inyolyed.  The  remedy  was  eyidently  de- 
signedly intended  as  broad  enough  and  effectiye  in  its  scope 
to  embrace  all  character  of  litigation  that  affected  the  title  to 
real  estate.  This  being  the  purpose  of  the  law,  we  think  the 
remedy  pursued  by  Outler  was  an  adjudication  of  the  title 
between  him  and  the  heirs  of  Wilson,  and  fell  within  the  pro- 
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yiflioni  of  tht  Uw  that  aathorixed  the  action  of  trespasB  to  try 


This  being  tnie,  it  is  next  to  be  considered  whether  such  an 
actioQ  is  one  in  tvnk  Our  o^Hnion  upon  this  question  cannot 
be  more  satisfactorily  expressed  than  bj  what  is  said  by  the 
supreme  court  of  the  United  States  in  the  case  of  Amdt  ▼• 
€hrigg$^  184  U.  S.  816:  ^  The  propositions  are,  that  an  action 
to  quiet  title  is  a  suit  in  equity;  that  equity  acts  upon  the  per- 
son, and  that  the  person  is  not  brought  into  court  by  sernce  ol 
publication  alone.  While  these  propositions  are  doubtless  cor- 
rect as  statements  of  general  rules  respecting  bills  to  quiet  title 
and  proceedings  in  courts  of  equity,  they  are  not  applicable  or 
oontroUing  here.  The  question  is,  not  what  a  court  of  equity, 
by  virtue  of  its  general  powers,  and  in  the  absence  of  a  statute, 
might  do,  but  it  is,  What  jurisdiction  has  a  state  over  titles  to 
real  estate  within  its  limits?  and  what  jurisdiction  may  it  give 
by  statute  to  its  own  courts  to  determine  the  validity  and  ex* 
tent  of  the  claims  of  non-residents  to  such  real  estate  ?  If  a 
state  has  no  power  to  bring  a  non-resident  into  its  courts,  for  any 
purpose,  by  publication,  it  is  impotent  to  perfect  the  titles  of  real 
estate  within  its  limits  held  by  its  own  citizens;  and  a  cloud 
cast  upon  such  title  by  a  claim  of  a  non-resident  will  remain 
for  all  time  a  cloud,  unless  such  non-resident  shall  voluntarily 
come  into  its  courts  for  the  purpose  of  having  it  adjudicated. 
But  no  such  imperfections  attend  the  sovereignty  of  the  state. 
It  has  control  over  property  within  its  limits;  and  the  con- 
dition of  ownership  of  real  estate  therein,  whether  the  owner 
be  stranger  or  citizen^  is  subjective  to  its  rules  concerning  the 
holding,  the  transfer,  liability  to  obligations  private  or  public, 
and  the  modes  of  establishing  titles  thereto*  It  cannot  bring 
the  person  of  a  non-resident  within  its  limits,  —  its  process 
goes  not  out  beyond  its  borders,  — but  it  may  determine  the 
extent  of  his  title  to  real  estate  within  its  limits;  and  for  the 
purpose  of  such  determination  may  provide  any  reasonable 
methods  of  imparting  notice.  The  well-being  of  every  com- 
munity requires  that  the  title  to  real  estate  therein  shall  be 
secure,  and  that  there  be  convenient  and  certain  methods  of 
determining  any  unsettled  questions  respecting  it.    The  duty 

of  accomplishing  this  is  local  in  nature It  remains 

with  the  state;  and  as  this  duty  is  one  of  the  state,  the  manner 
of  discharging  it  must  be  determined  by  the  state,  and  no 
proceeding  which  it  provides  can  be  declared  invalid,  unless 
in  conflict  with  some  special  inhibitions  of  the  constitution,  or 
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acrfnst  natanl  jattteaL  •  •  •  .  The  powar  of  iht  sUite  to  regu- 
fate  the  tennre  of  real  pioperty  within  her  limits,  and  the  modes 
of  its  aoquisiiioQ  and  transfer,  and  the  rules  of  its  descent,  and 
the  extent  to  which  a  testamentary  disposition  of  it  may  be 
•zerciaed  by  its  owners,  is  undoubted.  It  is  an  established 
ptineipla  of  law,  eTerywhane  reeogniied,  arising  from  the 
■eroasity  of  the  case,  that  die  disposition  of  immoTable  prop- 
erty, whether  by  deed,  descent,  or  any  other  mode,  is  exclu- 
aiToIy  Bubject  to  the  government  within  whose  jurisdiction  the 
property  ia  situated." 

Batertaining  these  Tiews,  we  hold  that  the  remedy  was  <fi 
ma,  and  that  the  court  had  jurisdiction  to  render  the  judg- 
ment BO  far  as  it  affected  the  title  to  the  lands, 

Wa  are  of  opinion  that  the  court  below  should  have  sus- 
tained the  objeetionB  to  the  admission  in  evidenoe  of  the  eze- 
aotion,  and  sheriff's  deed  diereunder,  conveying  to  Outler  one 
balf  of  the  lands. 

The  execution  was  fiir  the  costs  of  suit  incurred  in  the. case 
of  OuU&r  ▼.  Heiri  of  WiUon.  The  heirs,  at  the  time,  being 
Bon-reeidents  of  this  state^  the  eourt  only  had  power  to  reader 
Judgment  against  them  in  so  far  as  affecting  the  title  to  the 
lands,  but  had  no  jurisdiction  to  render  judgment  for  costs,  or 
any  other  judgment  that  partook  of  the  character  inpersonarri' 
The  judgment  did  not  support  an  execution;  hence  it  was 
^oid,  and  the  sheriff's  deed  did  not  pass  any  title:  Foots  ▼. 
SewaO,  81  Tex.  660;  Taliaferro  y.  BuOer,  V  Tex.  680;  Free' 
ma/a  y.  Aldenon^  119  IT.  S.  190. 

This  view  of  the  question  renders  it  unnecessary  to  pass 
apOQ  other  objections  urged  to  the  execution  sale. 

For  the  error  of  the  court  in  admitting  the  execution  and 
fheriff^s  deed  in  evidence,  and  the  charge  of  the  court  in  re- 
spect thereto,  we  reverse  and  remand  the  case. 


JoDGXsns  ->  OoLLATxaAL  Attaox — Passux moHs  AS  TO  JjmiBDnjTvm, 
— >  A  Judgment  «f  a  eaart  of  oompetent  jttrisdietion  eannot  be  collaterally 
impeached,  unleee  the  reoord  ehowe  affirmatiTely  want  of  jnrbdiotfon:  WiU 
Bams  ▼.  Hti^ms,  71  Tex.  288;  19  Am.  St.  Rep.  762,  and  note.  A  jndgment 
oondntively  establiahee  the  ezistenee  of  the  Jariadiotioaal  facte  recited  by  it^ 
eo  far  ae  ocllateral  proceedings  are  concerned:  Bx  parte  Ah  Men,  77  Cal.  198; 
11  Am.  8t^  Bop.  263.  A  domestio  Judginent  of  a  court  of  general  jurisdic- 
vpona  aabjeot-matter  within  the  scope  of  its  power  is  so  conclusive  that 
oHmide  cannot  be  receired  to  oontradiet  its  WUheraon  ▼•  Scfioom' 
ft  77  Tbk.  SIS;  10  Am.  Si.  Rep.  808^  and  note.  When  the  power  to 
•eoertain  tha  jurisdiotional  facte  is  conferred  on  the  court,  and  it  adjudges 
jarisdiotioa  ia  itself,  it  may  not  be  oyeroome  on  collateral  attack:  Ooodmn 
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T.  BinUf  M  Ala.  I02|  11  Am.  8i  Rep.  21,  and  note.  For  an  oitended  dis- 
oneaion  of  this  tnbjeot;  tee  note  to  MorHU  ▼.  MorriXl,  23  Am.  81  Bep.  lldf 
also  note  to  Oculd  y.  Sternberg^  16  Am.  8t  Bep.  143. 

JUDOXERTS — COKBTBUOnTl   SbRTIOB  —  OOLLATBRAL    ATTACK. —Whaa» 

in  an  action  to  foreoloee  a  mortgage  against  a  non-resident  defendant*  tli« 
eonrt  acquires  jurisdiction  orer  the  defendant  by  service  by  publication,  its 
deoree  of  foreclosure,  and  sale  thereunder,  are  not  subject  to  collateral  attack 
for  emm:  Ta^hr  t.  CfooU,  82  Neb.  80;  29  Am.  8t  Rep.  420,  and  noto.  A 
reeital,  in  the  reoord  of  a  probate  court,  that  a  party,  being  a  non-resident^ 
was  notified  of  an  application  for  the  sale  of  land  of  a  decedent,  and  of  th« 
day  set  for  the  hearing,  by  publication,  is  conclusiye  on  collateral  attack,  un- 
less negatived  by  the  record  itself:  Ooodwin  t.  Sims,  86  Ala.  102;  11  Am.  St. 
Rep.  21,  and  note;  Estate  qfNeufman^  76  Oal.  218;  7  Am.  St.  Rep.  146.  See 
extended  note  to  Morrill  t.  Morrill,  23  Aul  St.  Rep.  114,  discussing  juriadi^ 
Hon  acquired  by  service  of  process  by  publication,  and  the  oondusiveneaa  of 
judgments  rendered  thereon. 

JuDOMXim  nr  Rbm  against  NoN*Bisn>sim  bt  Poblication.  —  A  suit 
in  equity  to  cancel  a  deed  for  fraud  is,  under  the  Arkansas  statute,  a  pro- 
oeading  in  rem,  and  may  be  prosecuted  against  a  non-resident  by  publication 
of  summons:  McLaughUn  ▼•  McCfnny,  66  Ark.  442;  29  Am.  St.  Rep.  66,  and 
note.  An  aotion  for  divorce  is  a  proceeding  in  rem,  so  far  as  it  affects  the 
tUUus'ot  the  parties  and  the  custody  of  their  minor  children;  and  a  service 
of  process  by  publication  on  a  non-resident  defendant  is  good:  Estate  qf  New^ 
rnani,  76  Gal.  218;  7  Am.  St.  Rep.  146^  and  note.  See  extended  note  to 
Alky  V.  Caspari,  6  Am.  St  Rep.  183.  See  also  Anitratm  v.  0(g,  72  GaL  66; 
1  Am.  St.  Rep.  84,  and  note. 

JuDOMBKTS  IN  Pbrsonam  AGAINST  NoN-BESiDBNTS.  —  Jurisdiction  to  ren- 
der a  personal  judgment  cannot  be  obtained  against  a  defendant  who  dooa 
not  reside  and  is  not  within  the  state,  and  upon  whom  process  is  not  served, 
•xoept  by  the  publication  thereof:  Senkr  v.  Hurlbut,  81  Wis.  24;  29  Am.  St. 
Rep.  860,  and  note.  A  court  has  no  extra-territorial  jurisdiction,  and  a  per^ 
ton  not  domiciled  in  a  state  or  county  cannot  be  charged  in  pereo^m  by 
adjudication  there,  unless  he  is  personally  served  with  process:  De  MtR  v. 
De  Meli,  120  N.  T.  486;  17  Am.  St.  Rep.  662,  and  note. 

Trespass  to  Tbt  Titlb  —  Soopb  of  Action.  —  An  aotion  of  trespass  to 
try  title  may  be  sustained  for  the  cutting  of  a  fallen  tree,  the  roots  of  which 
still  remain  in  the  soil:  Spigener  ▼.  CoonsTt  8  Rich.  801;  64  Am.  Deo.  766. 
The  statute  directing  that  an  action  of  trespass  to  try  title  shall  be  tried 
"  conformably  to  the  principles  of  trial  by  ejectment "  was  not  intended  to 
introduce  all  the  incidents  and  oonsequences  attached  to  that  form  of  action 
at  the  eommon  law;  its  object  was  simply  to  furnish  a  mode  of  procedure  to 
ascertain  in  whom  the  right  of  property  resides:  EaeterUng  t.  Blytket  7  Tex. 
S10|  66  Ajb.  Deo.  46. 
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tanurai^OBAHQB  or  Trlb  UHDsa  CoNBRioirAL  Sau— AflflKnmm 
€V  Pduor.  —A  tthangtt  in  tfaa  ponetnoa  of  iotiind  property  wiUuml 
Iho  ooQMnt  of  fbo  iatnrerp  under  » oontraet  purporting  to  be  a  leeae^ 
but  in  efiook  *  oonditional  nle^  with  notice  to  the  ineurer  of  the  ohange 
ef  pueeeeston,  and  that  the  property  had  been  leased,  but  not  of  the 
tarma  of  tlio  oontraet^  prior  to  hia  oonsent  to  an  aasignment  of  the  poUcy^ 
proHdiag  tliat  any  change  In  the  titie^  intereat^  or  poeaeasion  of  the  in- 
aned  propertj,  whether  by  aale,  transfer,  or  oonveyance,  in  whole  or  in 
parl^  ahoald  render  it  void,  ia  anch  a  ohange  in  the  title  to  the  property 
aa  will  randar  the  policy  wd  in  the  hands  of  auch  assignee  with  notice  of 
^  tarmn  of  ilia  eontraet  of  conditional  aale. 

inuKASOB  —  Aaaavuwn  or  Pouor— Kbw  GoHTRAor.  —  The  oonaent  of 
^  inanrer  to  an  asaignment  of  a  policy  creates  a  new  contract  on  hia 
part,  whaa  ^ere  haa  been  a  prior  forfeiture,  only  when  the  aangnee  ia 
^nocant  of  aooh  forfeiture^  or  of  the  facta  from  which  it  reaulted. 

X^oiea,  Shepardj  and  Miller^  for  the  appellant. 
PatUr^  PotUr^  and  EddUman^  for  the  appellee. 

FiBHSB,  J.,  Section  B.  January  8,  1889,  appellee  insti- 
tuted this  suit  against  appellant  upon  a  policy  of  insurance 
issued  by  appellant  to  Brady  Brothers,  December  21,  1887, 
and  niniiing  one  year  from  date,  for  one  thousand  dollars, 
covering  certain  household  furniture  and  property  in  a  build- 
ing nsed  as  a  hotel  in  the  city  of  Gainesville.  October  1, 
1888,  the  policy  was,  by  consent  of  appellant's  agent,  assigned 
to  appellee  by  Brady  Brothers.  The  property  was  destroyed 
by  fire,  Ootober  20, 1888. 

"(he  appellant,  with  other  issues  presented  in  its  answer, 
pleaded  that  the  policy  sued  on  contained  a  stipulation  to  the 
sSect  **that  if  any  change  takes  place  in  the  title,  interest, 
or  possession  of  the  property,  except  by  reason  of  the  death  of 
^^  assared,  whether  by  the  sale,  transfer,  or  conveyance,  in 
whole  or  io  part,  the  policy  shall  become  void,"  and  that,  in 
Eolation  of  such  stipulation,  Brady  Brothers,  about  January 
31|  1888|  without  the  consent  of  appellant,  transferred  the 
ptoperty  covered  by  the  policy  to  a  firm  composed  of  Tinkle 
and  Black,  who  immediately  took  possession  of  the  property, 
tnd  that  when  the  policy  was  assigned  to  appellee  by  Brady 
Brothers  with  the  consent  of  appellant,  it  did  not  know  that 
^  said  Brady  Brothers  had  sold  or  contracted  to  sell  the 
property  covered  by  the  policy  to  Tinkle  and  Black;  that  by 
fOtton  of  the  breach  of  such  condition  in  the  policy,  it  is  void. 
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Appellee,  in  reply  to  these  averments  in  the  answer,  alleg< 
^that  the  property  was  not  sold  or  tranaferred  to  Tinkle  aad 
Black  by  Brady  Brothers^  but  that  it  was  simply  leased  to 
them,  and  that  Tinkle  and  Black  did  not  claim  to  own  any 
interest  in  said  property;  that  the  appellant,  at  the  time  of 
the  transfer  of  the  policy  to  appellee,  and  before,  had  full 
notice  and  knowledge  of  the  fact  of  such  lease,  and  consented 
to  the  assignment  thereof  with  full  knowledge  of  the  lease." 

The  court  below  rendered  judgment  in  favor  ol  appellee  for 
the  fall  amonnt  at  the  policy. 

The  first  assignment  of  errors  complains  of  the  following 
charge  given  by  the  trial  court:  *^  *  But  if  you  shall  believe 
from  the  evidence  that  the  defendant^  or  its  agents,  C.  H. 
Wood  &  Co^  knew  of  the  terms  of  said  agreerpent  or  contract 
between  Brady  Brothers  and  Tinkle  and  Black,  and  made  no 
objection  to  the  same,  but  permitted  Brady  Brothers  and  the 
plaintiff  to  continue  said  policy  in  ibrce,  and  did  any  aet  cal- 
culated to  induce  the  belief  that  it  consented  to  such  change, 
then  the  defendant  would  not  be  permitted  to  claim  an  avoids* 
ance  of  the  polii^  sued  on,' — because  the  said  charge  is  not 
applicable  to  the  evidence  before  the  jury,  there  being  no  evi- 
dence whatever  that  the  defendant  or  itH  agento  had  any 
netice  of  the  terms  of  said  contract,  or  that  it  did  any  act 
calculated  to  induce  a  belief  that  it  consented  to  a  <dmiige  ia 
the  title  of  the  insured  property." 

It  appears  from  the  evidence  that  on  the  thirty-first  day  of 
January,  1888,  Brady  Brothers  and  Tinkle  and  Black  entered 
into  a  written  contract,  in  consideration  of  four  hundred  dol* 
lars  paid  to  Brady  Brothers^  and  other  payments  to  be  made 
by  Tinkle  and  Black,  whereby  Brady  Brothers  leased  to  Tinkle 
and  Black,  for  the  term  of  three  years  commencing  February 
1,  1888,  all  the  property  covered  by  the  policy.  The  agree- 
ment states  the  time  and  amount  of  each  subsequent  paymenty 
and  contains  this  stipulation:  "  It  is  further  hereby  expressly 
understood  and  agreed  by  and  between  the  partiee  to  thia 
contract,  that  should  the  party  of  the  second  part,  on  or  be- 
fore November  8,  1888,  pay  to  the  party  of  the  first  part  an 
additional  sum  of  $26.85,  then  and  in  that  case  the  party  of 
the  first  part  doth  hereby  sell,  transfer,  and  convey  unto  the 
party  of  the  second  part  the  absolute  title  and  ownership  of 
all  of  said  furniture  and  property." 

By  the  terms  of  the  policy  it  is  provided  "  that  if  any  change 
ftakee  place  in  the  title,  interest,  or  possession  of  the  property, 
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•zoepi  in  Mae  of  saocesaion  by  leason  of  the  death  of  the  aa- 
aofed,  whether  hj  aala,  tranafer,  or  conyeyanoei  in  whole  .or  in 
pari^"  elo.,  it  ahall  become  yotd. 

The  oourt  inatmoted  the  jnrjr  that  the  contract  between 
Bradj  Brothers  and  Tinkle  and  Black  created  a  change  in 
the  title  to  the  property.  We  think  tbia  a  proper  construe- 
tioQ  oi  the  oontract:  i?atf  TexoB  F.  Ins.  Co.  t.  Clarke,  79  Tex. 
84;  SmUh  r.  Fhwrna  Im.  Oo^  GbI^  March  10, 1890;  23  Paa 
Bep.  384.  Althoogh  the  contract  rendered  the  policy  yoid, 
the  appellee  oontenda  that  ^pellant  is  estopped  from  assert- 
ing such  fact|  because  it  knew  of  the  change  of  possession  of 
the  property  and  the  tarma  of  the  contract  when  it  assented 
to  the  transfer  of  the  policy  to  appellee. 

The  eridenoe  ahows  that  the  contract  waa  not  recorded; 
mod  it  fiovther  appears  that  at  the  time  the  policy  was  assigned 
te  appellee^  and  consented  thereto  by  appellant,  it,  through  its 
agents,  had  notice  and  knowledge  of  the  fact  that  there  was 
a  change  in  the  poaseesion  cl  the  property,  and  that  the  same 
was  in  the  possesaion  of  Tinkle  and  Black,  and  it  bad  been 
informed  that  Tinkle  and  Black  held  the  property  under  a 
leaae  from  Brady  Brothers.    The  instrument  creating  the  lease 
waa  never  exhibited  to  any  of  the  agents  of  appellant,  nor 
were  the  terms  and  conditions  stated  to  them.    The  eyidence 
doee  not  show  that  any  such  agenta  knew  of  the  terms  of  the 
oontract  creating  a  conditional  sale  of  the  property  to  Tinkle 
and  Black.    They  received  no  information  as  to  this  stipulation 
in  the  contract.    Appellee  seeks  to  avoid  the  effect  of  the  want 
of  notice  upon  the  part  of  the  agents  of  appellant  of  that  part 
of  the  oontract  that  creates  a  conditional  sale,  by  contending, 
— 1.  That  the  evidence  shows  that  the  parties  to  the  contract 
simply  intended  it  to  operate  as  a  lease,  and  that  it  waa  not 
intended  that  any  title  to  the  property  should  pass  by  virtue 
of  the  contract,  and  that  appellant  having  notice  of  the  lease, 
the  estoppel  would  operate;  2.  That  although  the  contract 
may  in  part  ereate  a  conditional  sale  of  the  property,  the  ap- 
pellant, having  notice  that  the  property  was  held  under  a 
oontract  ci  lease,  is  chargeable  with  notice  of  all  the  terms  and 
conditions  of  the  contract  entered  into  between  the  parties ;  that 
notice  of  the  existence  of  the  contract  of  lease  puts  appellant 
upon  inquiry  aa  to  the  stipulations  creating  the  conditional 
sale. 

We  think  that  neither  of  these  positions  is  tenable.    There 
Is  not,  about  this  contract,  any  ambiguity  or  uncertainty  that 


98  FiBB  Association  v.  Flournot.  [Texas, 

requires  explanation.    It,  in  unequivocal  terms,  transfers  the 
property  therein  described  to  Tinkle  and  Black,  upon  their 
complying  with  certain  conditions  concerning  ttie  terms   of 
sale.    The  legal  effect  of  this  instrument  declares  its  purpose; 
and  in  a  controversy  between  the  parties  to  the  contract^  were 
its  terms  sought  to  be  enforced,  the  law  would  not  permit 
parol  evidence  to  give  it  a  different  effect  than  its  terms  im- 
port.   Further,  upon  this  point,  we  think  the  evidence  shows 
that  the  parties  understood  that  if  Tinkle  and  Black  com- 
plied with  the  contract  and  made  the  payments  agreed  upon, 
they  would  become  the  owners  of  the  property.     This,  we 
think,  is  a  fair  construction  of  the  entire  evidence  offered  by 
the  witnesses  upon  this  subject. 

The  fact  that  the  appellant  was  informed  ol  the  existence 
of  the  lease  would  not  put  it  upon  inquiry  to  ascertain  the 
existence  of  another  right  or  interest  that  the  lessees  may 
have  in  the  property.  The  only  effect  of  this  information 
would  be  to  put  appellant  upon  notice  of  the  existence  of  the 
lease,  and  of  all  the  terms  and  conditions  necessary  and  usual 
contained  in  instruments  creating  such  estates.  He  would 
not  be  expected  to  examine  such  an  instrument  to  ascertain  if 
it  passed  fee-simple  or  conditional  title  to  the  property  de- 
scribed. Where  the  party  states  and  names  the  right  under 
which  he  holds,  such  information  will  not  excite  inquiry  as  to 
any  other  or  different  right:  Dickey  v.  Henarie^  15  Or.  851. 
We  do  not  believe  that  the  facts  justified  the  charge  com- 
plained of,  and  for  this  reason  we  reverse  and  remand  the 
case. 

Appellee  insists  that  the  consent,  by  appellant,  to  the  trans- 
fer of  the  policy  was  a  waiver  of  any  prior  forfeiture  of  the 
policy  by  reason  of  the  contract  between  Brady  Brothers  and 
Tinkle  and  Black,  and  that  such  consent  created  a  new  obli- 
gation to  the  assignee. 

Without  deciding  whether  the  consent  by  the  insurance 
company  to  the  transfer  of  the  policy  constitutes  within  itself 
a  sufficient  consideration  for  a  promise  creating  a  new  obliga- 
tion, and  without  deciding  what  would  be  the  effect  of  the 
consent  to  the  assignment  of  the  policy  in  creating  a  new 
obligation  upon  the  part  of  the  insurance  company,  we  do  not 
think  that  the  facts  bring  this  case  within  the  reason  of  the 
rule  announced  in  those  cases  that  regard  such  consent  as 
creating  a  new  obligation  upon  the  part  of  the  insurance  com- 
pany.   EUiB  V.  Insurance  Co.j  32  Fed.  Rep.  646,  and  other  cases 
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that  bold  that  such  consent  to  the  transfer  of  the  policy  createt 
a  new  obUgatioa  with  the  insurance  company,  where  there  has 
been  a  preyious  forfeiture,  rest  upon  the  ground  that  the  aa- 
iigiiae  was  ignorant  of  the  forfeiture  or  the  facts  from  which 
the  forfeiture  resalted.  Such  is  not  the  case  here.  It  appears 
that  Brady  Brothers,  at  the  time  the  policy  was  assigned,  also 
transferred  to  appellee,  by  a  written  indorsement  on  the  con- 
tract, all  his  right  and  interest  in  the  contract  This  transfer 
<rf  the  contract  and  property  therein  described  to  appellee  was 
effected  by  Tinkle  as  the  agent  of  appellee.  Tinkle  also,  as 
the  agent  of  appellee,  obtained  a  transfer  of  the  policy  to 
appellee  and  the  consent  of  the  insurance  company  thereto. 
Tinkle,  when  acting  as  the  agent  of  appellee  in  these  matters, 
bad  actaal  knowledge  of  the  tenor  of  the  contract  between 
Brady  Brothers  and  Tinkle  and  Black,  and  of  the  forfeiture 
and  facts  that  occasioned  it  The  knowledge  and  notice  of 
Tinkle,  nnder  the  circumstances,  is  chargeable  to  appellee. 

We  oonclnde  the  case  should  be  reversed  and  remanded, 
•Qd  so  report  it 

temiAircni  —  Obavob  or  TrrLS  uvdeb.  OosrDinoirAL  Sals.  —  A  ooa- 

^itiooal  Mdtt  of  inannd  property  saspends  the  risk  during  the  exUtenoe  ol 

^  ecmditioiiy  under  a  policy  whioh  providee  agatnet  a  transfer  of  title:  Power 

▼.  (kmM  In§.  09.»  19  La.  28;  as  Am.  Deo.  665,  and  note.    A  fire  innuranoe 

piKey  oonditioned  to  be  void  upon  a  sale  of  the  premises  is  avoided  by 

^mutraei  of  sale  vnder  which  the  proposed  purchaser  takes  possessiont 

^>iaUhom  T.  Hawkeye  Itu.  Oo.,  71  Iowa,  632;  00  Am.  Rep.  818.    But  in  Weuk^ 

^gtom  eC&  /m.  Ox  T.  Kdlp,  82  Md.  421,  8  Am.  Rep.  149,  it  was  held  that  an 

•xecutoiy  oontraet  for  the  sale  of  the  premises  did  not  violate  a  prohibition 

b  the  policy  against  sale  or  assignmenk     As  to  what  are  violations  of  con* 

ttilMna  against  change  ol  title  in  insurance  policies,  see  extended  note  to 

Mcrrkom  t.  flVnneasee  de.  Int.  On,,  59  Am.  Dea  804;  and  extended  note  to 

lamr.  MakmHc  Int.  Ok,  28  Am.  Dea  154. 

I>iuiLAJfoa— AaraomcaiiT  of  Poliot  — Rxghts  or  Absiomh  undbb 
Toed  Pouor.— The  mere  a9e«nt  of  the  insurers  to  the  assignment  of  a 
pctiey  of  Insurance  gives  no  force  and  vitality  to  the  policy  whioh  was  void 
before  in  the  hands  of  the  assignors:  CUkent'  etc  Ina,  Oa.  r.  DoU^  85  Md.  89; 
8  Anu  Rep.  SOOl  When  a  policy  has  been  rendered  voidable  by  the  en* 
Mmbranoe  of  the  property,  and  the  company,  without  knowledge  of  the 
snonmbrance^  consents  to  an  assignment^  the  assignee  cannot  recover:  ESUit 
V.  Slaie  Ina.  Co,,  68  Iowa,  578;  56  Am.  Rep.  865.  The  assignee  of  an  insur- 
•aoe  poli^,  nnder  an  assignment  made  after  a  Ices  has  oocurred,  stands  in  the 
•lioso  of  the  assignor,  and  takes  it  subject  to  any  forfeiture  incurred  by  a 
violation  of  its  conditions  by  the  assignorsi  Bane/atU  v.  Amefiean  etc.  In§, 
(V,  76  Mich.  658;  Puj^  r.  ReeoUUe  etc  In$.  Co.,  17  Wis.  378;  84  Am.  Deci 
754;  Hak  T.  Meehanke'eU.  Ina,  Ox,  6  Gray,  169;  66  Am.  Dec.  410,  and  note. 
8se  extended  note  to  New  Tark  etc  Ine.  Ckk  w.  Fktek,  56  Am.  Dea  747,  dlo- 
assignments  of  insurance  policies. 
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Oomior  or  Liirs— PBonooTToim,  ithdxr  Which  Law  to  bb  Gohduotbd. 
— -  A  statota  dadaaring  that  aa  graiMl  jury  shall  hereaftar  be  rammooed  or 
raqnired  to  attand  tha  itttings  of  any  diatriot  oonr^  wilaas  <^erad  by 
tha  jndga  tharao^  and  proYiding  for  prosecutions  by  indiotment,  appliea 
to  the  proaeoation  of  arimea  alleged  to  have  been  oommitted  prior  to  ita 
anaotmenti 

OtanHTiTunoirAL  Law.  —  PBoaBounov  bt  iMFonMAnoir,  instead  of  by  ia* 
diotment»  ia  not  a  denial  of  dna  process  of  law. 

LiWB  ABB  BZ  Post  Faoxo  if  they  make  an  aot  oriminal  whicht  when  it  waa 
oommitted,  waa  innocent,  or  aggravate  a  orimeand  make  it  greater  than 
whan  oommittedt  or  change  the  pnnishment  and  make  it  greater  than 
that  annexed  to  tha  crime  when  oommitted,  or  alter  the  mles  of  evi* 
danoa  so  as  to  receiye  leia  or  different  testimony  than  that  required  at 
tlma  of  the  commission  of  the  offense  oharged,  or  otherwise  altar  tha 
ftitnation  of  tha  aoonsad  to  hia  disadvantage. 

Lawi^  bz  Post  Faoxo. — So  Fab  as  Mebb  Modes  or  Pbocbdurb  sre  con- 
cerned, a  party  has  no  more  right  in  a  criminal  than  in  a  civil  action  to 
faisiat  that  his  causa  be  disposed  of  under  the  law  in  force  when  the  act 
to  be  investigated  is  charged  to  have  taken  place. 

OmnrrrunovAL  Law — Ex  Post  Faoxo  Laws. — A  statute  changing  tha 
number  of  the  grand  jury  in  all  cases,  and  authorizing  a  prosecution  by 
information  as  well  as  by  indictment,  does  not  alter  the  situation  of  an 
aconsed  to  his  disadvantage,  and  therefore  is  applicable  to  the  prosecn- 
tioQ  of  a  crime  alleged  to  have  been  committed  before  its  passage,  if  tha 
constitution  of  the  state,  adopted  before  the  doing  of  the  criminal  aot^ 
declared  that  the  legislature  may  change,  regulate,  or  abolish  the  grand 
Jnry  systeniy  and  that^  until  otherwise  provided  for  by  law,  no  person 
ihsil,  for  a  felony,  be  proceeded  against  criminally  obherwiae  than  by 
indictmanl 

||Am«A«  Corpus— UNOoirsTiTUTioirALiTr  of  Statutx.  — If  a  prisoner  daina 
that  the  statute  under  which  he  was  convicted  was  nnconstittttiona],  and 
therefore  Toid,  that  question  may  be  considered  and  datorminad  upon 


Jane,  1891.]  In  bs  Wrioht.  95 

Dontdmann  and  Van  Or^dd^  for  the  petitioner. 

CkarieM  N.  Potter^  attorMy^eneral^  for  the  state. 

Groesbeck,  C.  J.    This  is  a  hearing  upon  the  demurrer  to 
the  answer  and  retom  of  A.  D.  Kelley,  sheriff  of  Laramie 
Coantjy  to  the  petition  for  the  writ  of  habeas  eorpvs^  and  to 
the  writ     It  is  admitted  that  the  demurrer  raises  all  the 
questions  inTolved,  and  that  the  decision  upon  it  will  dispose 
of  the  entire  ease.    The  answer  and  return  of  the  sheriff  show 
that  the  petitioner,  Leonard  Wright,  is  restrained  of  his  lib- 
My,  by  the  aaid  sheriff,  in  the  jail  of  said  Laramie  County, 
under  a  sentence  of  the  district  court  of  said  county,  for  the 
term  of  two  years  and  six  months,  under  his  plea  of  guilty  of 
an  assault  with  an  attempt  to  commit  rape.    The  defendant 
was  informed  against  by  the  county  and  prosecuting  attorney 
of  said  county  for  the  crime  of  rape,  under  the  provisions  of 
the  law  passed  by  the  first  legislature  of  the  state  of  Wyo- 
ming, approved  January  10,  1891,  entitled  '*An  act  to  change 
and  regulate  the  grand  jury  system  by  reducing  the  number 
of  grand  jurors,  providing  that  a  grand  jury  shall  be  sum- 
moned only  when  ordered  by  the  court,  and  providing  for  the 
prosecution  by  information,  and  the  procedure  thereunder": 
Wya  Sese.   Laws,   1890-91,  a  69,  p.  218.    The  offense  is 
charged  in  the  information  as  having  occurred  on  the  six* 
teenlh  day  of  December,  A.  D.  1890,  nearly  a  month  before 
the  act  took  effect;  and  the  counsel  for  the  petitioner  claim 
that  the  petitioner,  notwithstanding  his  plea  of  guilty,  should 
be  proceeded  against  by  indictment,  instead  of  by  information, 
^9  prior  to  the  passage  of  the  act  above  named,  he  could  only 
have  been  accused  by  indictment    It  is  urged  that  the  peti- 
Uouer  is  held  without  due  process  of  law,  and  that  the  law 
applying  to  the  prosecution  of  offenses  committed  prior  to  its 
enactment  is  an  ex  post  facto  law,  and  in  violation  of  section 
tS  of  the  declaration  of  rights  (Wyo.  Const.,  art.  1),  which 
ttates  that  "  no  €x  pott  facto  law,  nor  any  law  impairing  the 
obligation  of  contracts,  shall  ever  be  made.*'    The  constitu« 
tional  authority  for  the  enactment  of  the  statute  is  found  in 
•ftid  article,  and  reads  as  follows:  — 

^  Sec.  9.  The  right  of  trial  by  jury  shall  remain  inviolate 
in  criminal  cases,  but  a  jury  in  civil  cases  in  all  courts,  or  in 
criminal  oases  in  courts  not  of  record,  may  consist  of  less 
than  twelve  men,  as  may  be  prescribed  by  law.  Hereafter  a 
(mod  juy  may  consist  of  twelve  men,  any  nine  of  whom  con« 
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Oomior  or  Liirs — PBonounoim,  ithdxr  Which  Law  to  bb  Gohducthdi. 
— -  A  statata  dadaaring  that  a*  grand  jury  shall  hereaftar  be  lammoaad  or 
raqnired  to  attend  the  itttings  of  any  district  conr^  nnleas  <Mdered  by 
tha  jndge  thereof  and  proTiding  for  prosecutions  by  indictment,  applies 
to  the  proaeontion  of  orimea  alleged  to  have  been  oonunitted  prior  to  its 
anaetmenti 

OtanHTiTunoirAL  Law.  —  PBOsscirnov  bt  Imfobmatiov,  instead  of  by  ln« 
diotnient»  ia  not  a  denial  of  dna  process  of  law. 

IftAWB  ABB  BZ  P08T  Faoxo  if  they  make  an  aot  oriminal  whioh*  when  it  wma 
oonunitted,  waa  innooent,  or  aggravate  a  crime  and  make  it  greater  thaa 
when  oommittedt  or  ehange  the  punishment  and  make  it  greater  than 
that  annexed  to  the  orime  when  committed,  or  alter  the  mles  of  eri- 
danoe  so  as  to  receire  Icm  or  different  testimony  than  that  required  at 
tlma  of  the  oommisaiQn  of  the  offense  charged,  or  otherwise  altar  th« 
ftitaatioti  of  tha  aoonaed  to  hia  disadvaotage. 

Lawi^  bz  Post  Faoxo. — So  Pab  as  Mbbb  Modes  or  Pbockdurb  sre  con- 
cerned, a  party  has  no  more  right  in  a  criminal  than  in  a  civil  action  to 
insist  that  his  cause  be  disposed  of  under  the  law  in  force  when  the  act 
to  be  investigated  is  charged  to  have  taken  place. 

OmranrunovAL  Law — Ex  Post  Facto  Laws. — A  statute  changing  tha 
number  of  the  grand  jury  in  all  cases,  and  authorizing  a  prosecution  by 
information  as  well  aa  by  indictment,  does  not  alter  the  situation  of  an 
aconsed  to  his  disadvantage,  and  therefore  is  applicable  to  the  prosecn* 
tioQ  of  a  orime  alleged  to  have  been  committed  before  its  passage.  If  the 
oonttitntion  of  the  state,  adopted  before  the  doing  of  the  criminal  aot^ 
declared  that  the  legislature  may  change,  regulate,  or  abolish  the  grand 
Jury  system^  and  that^  until  otherwise  provided  for  by  law,  no  person 
■hsil,  for  a  felonyt  be  proceeded  against  criminally  otherwise  than  by 
indictmenl 

||Am«A«  CloRFUs — UNOOBanTUTioirALiTr  or  Statutk.  — If  a  prisoner  oUims 
that  the  statute  under  which  he  was  convicted  was  unoonstitutional,  and 
therefore  void,  that  question  may  be  considered  and  determined  npo« 
kab&ueorpuM, 
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Dontdmann  and  Van  Orsdel^  for  the  petitioner. 

CharU9  N.  Potter^  attamiy^generaly  for  the  state. 

Groesbeck,  G.  J.     This  is  a  hearing  upon  the  demurrer  to 
the  answer  and   retam  of  A.  D.  Kelley,  sheriff  of  Laramie 
Coonty,  to  the  petition  for  the  writ  of  habeas  eorpui^  and  to 
the  writ.     It  iB  admitted  that  the  demurrer  raises  all  the 
questions  inTolved,  and  that  the  dedsion  upon  it  will  dispose 
of  the  entire  ease.    The  answer  and  return  of  the  sheriff  show 
that  the  petitioner,  Leonard  Wrighti  is  restrained  of  his  lib- 
^^7f  by  ^he  said  sheriff,  in  the  jail  of  said  Laramie  County, 
under  a  sentence  of  the  district  court  of  said  county,  for  the 
term  of  two  years  and  six  months,  under  his  plea  of  guilty  of 
an  assault  with  an  attempt  to  commit  rape.    The  defendant 
was  informed  against  by  the  county  and  prosecuting  attorney 
of  said  county  for  the  crime  of  rape,  under  the  provisions  of 
the  law  passed  by  the  first  legislature  of  the  state  of  Wyo- 
^^St  approved  January  10,  1891,  entitled  "An  act  to  change 
and  regulate  the  grand  jury  system  by  reducing  the  number 
of  grand  jurors,  {Hroviding  that  a  grand  jury  shall  be  8um« 
moned  only  when  ordered  by  the  court,  and  proriding  for  the 
prosecution  by  information,  and  the  procedure  thereunder": 
Wya   Seas.   Laws,   1890-91,  a  69,  p.  218.    The  offense  is 
charged  in  the  information  as  having  occurred  on  the  six* 
teenth  day  of  December,  A.  D.  1890,  nearly  a  month  before 
the  act  took  effect;  and  the  counsel  for  the  petitioner  claim 
that  the  petitioner,  notwithstanding  his  plea  of  guilty,  Should 
be  proceeded  against  by  indictment,  instead  of  by  information, 
ta,  prior  to  the  passage  of  the  act  above  named,  he  could  only 
have  been  accused  by  indictment.    It  is  urged  that  the  peti- 
tioner is  held  without  due  process  of  law,  and  that  the  law 
applying  to  the  prosecution  of  offenses  committed  prior  to  its 
enactment  is  an  «s  po$t  facto  law,  and  in  violation  of  section 
85  of  the  declaration  of  rights  (Wyo.  Const.,  art  1),  which 
states  that  ^  no  ez  post  jaeto  law,  nor  any  law  impairing  the 
obligation  of  contracts,  shall  ever  be  made/'    The  constitu- 
tbnal  authority  for  the  enactment  of  the  statute  is  found  in 
said  article,  and  reads  as  follows:  — 

^  Sec.  9.  The  right  of  trial  by  jury  shall  remain  inviolate 
b  criminal  cases,  but  a  jury  in  civil  cases  in  all  courts,  or  in 
eriminal  cases  in  courts  not  of  record,  may  consist  of  less 
than  twelve  men,  as  may  be  prescribed  by  law.  Hereafter  a 
fraud  jury  may  consist  of  twelve  men,  any  nine  of  whom  con- 
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ourring  may  find  an  indictment,  but  the  legislatora 
change,  regulate,  or  abolish  the  grand  jury  Byetem." 

'*  Sec.  18.  Until  otherwise  provided  by  law,  no  person  ghaW, 
for  a  felony,  be  proceeded  against  criminally,  otherwise  than 
by  an  indictment,  except  in  cases  arising  in  the  land  or  ua  v^al 
forces,  or  in  the  militia  when  in  actual  service  la  time  of 
war  or  public  danger." 

The  act  providing  for  prosecutions  by  information,  and 
under  which  the  petitioner  was  accused,  provides,  among 
other  things,  that  all  crimes,  misdemeanors,  and  offenses 
may  be  prosecuted  in  the  court  having  jurisdiction  thereof, 
either  by  indictment,  as  *'  hereinafter  provided,**  or  by  infor- 
mation.   It  further  provides  that  ^no  grand  jury  thall  here- 
after be  summoned  or  required  to  attend  at  the  sittings  of 
any  district  court  in  this  state,  unless  the  same  shall  be 
ordered  by  a  district  court,  or  by  the  judge  thereof  in  the 
vacation  or  recess  of  said  court;  and  the  grand  jury  shall  con- 
sist of  twelve  men,  nine  of  whom  must  concur  in  the  finding 
of  an  indictment."    The  act  was  undoubtedly  intended  to 
apply  to  prosecutions  of  all  offenses  committed  prior  to  the 
passage  of  the  act  as  well  as  to  those  committed  thereafter. 
There  is  no  repeal  of  existing  laws,  nor  any  saving  clause  pro- 
viding that  offenses  committed  prior  to  the  passage  of  the  act 
shall  be  inquired  of,  prosecuted,  and  punished  under  laws  ex- 
isting at  the  time  of  the  passage  of  the  act    It  seems  that  the 
legislature  had  determined  to  dispense  with  grand  juries  after 
the  act  took  effect,  except  when  called  by  the  court,  or  judge 
thereof,  following  very  closely  the  law  of  Michigan  in  this  re- 
spect   The  general  right  to  substitute  prosecutions  by  infor* 
mation  in  place  of  prosecutions  by  indictment  is  conceded,  in 
view  of  the  constitutional  provisions  in  this  state,  and  it  is  not 
claimed  that  this  infringes  any  right  of  a  defendant.     Indeed, 
this  has  been  so  frequently  settled  that  il  is  unnecessary  to 
cite  any  authorities,  but  we  cite  a  few  which  have  come  im* 
mediately  under  our  observation:  Hurtado  v.  Peopkj  110  U.  S. 
616;  In  re  Lowrie,  8  Col.  499;  54  Am.  Rep.  658;  State  v.  Bar^ 
nett^  8  Kan.  250;  87  Am.  Dec.  471;  Rowan  v.  StaU,  80  Wis. 
129;  11  Am.  Rep.  659.    These  cases  dispose,  also,  of  the  ques* 
tion  as  to  whether  or  not  a  proceeding  by  information  is  due 
process  of  law,  and  we  do  not  consider  it  necessary  to  dwell 
longer  on  this  point.    We  reach  the  vital  question,  which  it  is 
practically  admitted  is  the  only  one  before  us,  whether  ornot 
the  petitioner  has  a  right  to  complain  now,  after  his  plea  of 
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jvjr.    NotwitfastandingdwaoaiewfaaingalarcMi 
to  ua,  of  a  defendant^  lefMcseuled  m  ewmry  sUge  of  thm 
br  emineot  coanaol,  waitiiig  until  be  has  whifciimva  hia  plea 
«f  not  guilt  J,  after  ha  has  intarpoaed  hia  plea  of  guilsj,  after 
he  has  had  ample  time  to  raise  all  objecuoaa  to  the  validitj 
«f  the  proceedings  now  aaking  this  eoort  to  releaaa  hia  firoai 
iraprisonmetit  wider  what  he  daima  ia  a  void  aentffic%  «• 
•hall  proeeed  to  determine  the  qoestioo  whether  er  not  Am 
district  eoart  for  Tiararaie  Coontj  acqaired  jnriadictioQ  of  the 
CMS  by  the  infbrmatioa  filed  therctB,orwb^er  the  petitioner 
had  a  right  to  be  indicted  bj  the  grand  jny  of  aaid  eoonty. 
The  rales  laid  down  Cor  the  determinatkn  sf  the  <piitirm 
as  to  whether  or  not  a  law  ia  as  port  /ode  are  finrnd  in  the 
sue  Qi  Caidmr  ▼.  fiatt,  S  DalL  380,  and  base  been  yvj  gmm^ 
all  J  adopted  by  the  oonrta  of  thk  ooontrf.    Tfaef  define  the 
Mlowing  laws  aa  «s  pa§t  faeU:  L  Sipsry  law  that  aeakea  an 
action  done  before  the  paanngcf  the  law,  and  which  waainn^ 
sent  when  done^  criminal,  and  pnnishea  anch  actaen;  SL  Mwerj 
kw  that  aggraratea  a  crinM^or  makea  it  greater  than  whan  tt 
waa  committed;  8.  Btbij  law  that  cfaangea  the  poudiment» 
and  inflicta  a  greater  paniahment  thao  the  law  annered  to 
the  crime  when  committed;  4.  Bvery  law  that  altera  the 
legal  ralea  of  evidence^  and  recei^ea  leea  ar  diffiarent  laaKmony 
ttian  the  law  required  at  the  time  of  the  commiaaion  of  the 
eflenae,  in  order  to  convict  the  oflender.    Mr.  Jnatiee  Chaae, 
^ho  delivered  the  opinion  of  the  coort,  eaya:  *^  Bat  I  do  not 
consider  any  law  as  pati  /acto,  within  the  prohibition,  that 
laoUifiee  the  rigor  €i  the  criminal  law;  but  only  thoee  that 
ereate  or  aggravate  the  crime,  or  increaae  the  pnnisbmenti  or 
change  the  rales  of  evidence  for  the  pnrpoee  of  conviction." 
Tested  by  these  plain  rales,  there  would  be  little  diflBcnlty  in 
d^teriniDing  the  qneetion  before  us;  bat  the  courts  have  not 
contented  themselves  with  this  clear  definition;  and  aoit  was 
held  by  Mr.  Jastioe  Washington,  in  his  charge  to  the  jury  in 
a  United  States  circuit  court,  tiiat  ^  an  ear  pott  faeio  law  ia 
one  which,  in  its  operation,  makes  that  criminal  which  was  not 
so  at  the  time  when  the  action  waa  performed;  or  which 
increasea  the  punishment;  or,  in  short,  which,  in  relation  to 
the  ofiense  or  its  consequences,  alters  the  situation  of  a  party 
to  his  disadvantage'':  United  8Ute$Y.HM,  3  Wash.  C.  0.866. 
In  the  caae  of  KHng  y.  Missouri,  107  U.  8. 221,  this  last  defini- 
tion was  quoted  with  the  evident  approval  of  the  learned  jua* 
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tioe  delivering  the  opinion  of  the  supreme  ooort  of  the  Unitad 
States  in  that  case,  with  a  statement  that  the  case  was  carried 
to  the  supreme  court  and  the  judgment  aflSrmed,  as  reported 
in  United  States  v.  Hall,  6  Cranch,  171;  bat  a  careful  investi* 
gation  of  the  opinion  in  the  case  last  cited  will  show  tha^  the 
charge  of  Mr.  Justice  W^ashington  was  not  considered,  or  even 
touched  upon,  in  the  opinion  of  theconrt.     It  will  be  seen 
that  the  familiar  definition  of  Blackstone,  found  in  his  com- 
mentaries (vol.  1,  p.  46),  has  been  much  enlarged  by  modem 
decisions.     Blackstone    thus    defines    the    meaning   of    an 
"  ex  po8t  facto  law  ":  "  When,  after  an  action,  indifferent  in 
itself,  is  committed,  the  legislature  then,  for  the  first  time,  de- 
clares it  to  have  been  a  crime,  and  inflicts  a  punishment  upon 
the  person  who  has  committed  it.*'    Judge  Cooley,  in    his 
work  on  constitutional  limitations  (6th  ed.  829),  says:  *'  But, 
so  far  ad  mere  modes  of  procedure  are  concerned,  a  party  has 
no  more  right  in  a  criminal  than  in  a  civil  action  to  insist 
that  his  case  shall  be  disposed  of  under  the  law  in  force  when 

\  the  act  to  be  investigated  is  charged  to  have  taken  place. 

\  Remedies  must  always  be  under  the  control  of  the  legislature, 

;  and  it  would  create  endless  confusion  in  legal  proceedings  if 
every  case  was  to  be  conducted  only  in  accordance  with  the 
rules  of  practice,  and  heard  only  by  the  courts  in  existence, 
when  its  facts  arose.    The  legislature  may  abolish  courts  and 
create  new  ones,  and  it  may  prescribe  altogether  different 
modes  of  procedure,  in  its  discretion,  though  it  cannot  law- 
fully, we  think,  in  so  doing,  dispense  with  any  of  those  sab- 
stantial  protections  with  which  the  existing  law  surrounds  the 
person  accused  of  crime.    Statutes  giving  the  government 
additional   challenges,  and    others    which  authorized    the 
amendment  of  indictments,  have  been  sustained,  and  applied 
to  past  transactions,  as  doubtless  would  be  any  similar  stat- 
ute calculated   merely  to  improve  the  remedy,  and  in  its 
operation  working  no  injustice  to  the  defendant,  and  depriving 
him  of  no  substantial  right."    This  definition  was  accepted  as 
most  satisfactory  in  the  case  of  Robinson  v.  State,  84  Ind.  452| 
where  a  statute  providing  that  *^in  all  questions  affecting 
the  credibility  of  a  witness,  his  general  moral  character  may 
be  given  in  evidence,'^  was  held  not  to  be  an  0x  post  facto  law. 
The  court  say:  "The  statute  is  general,  and  applies  to  the 
trial  of  all  criminal  cases.    It  furnishes  merely  a  mis  of  prao- 
tice  applicable  alike  to  trials  for  offenses  committed  before  and 

after  its  passage.    It  does  not  come  within  the  constitutional 
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blubitioii  itf  an  M  po9i  facio  law":  Vide  Ex  parte  Bethurunif 
M  Ma  54fi.     The  celebrated  case  of  Kring  t.  Missaui-i,  107 
U.  S.  221,  was  a  step  farther  in  the  direction  of  enlarging  the 
meaning  and  definition  of  an  ear  post  facto  law.    Kring  had 
pleaded  guilty  to  murder  In  the  second  degree,  and  his  con- 
Tiction  of  this  crime,  under  the  law  of  Missouri  in  force  at  the 
time  of  the  commission  of  the  crime,  was  an  acquittal  of  the 
crime  itf  murder  in  the  first  degree.    The  constitution  of  Mis- 
souri had  been  changed  after  the  commission  of  the  crime  in 
such  manner  as  to  abrogate  this  provision.    The  supreme 
court  of  the  United  States,  by  a  bare  majority  of  the  justices, 
held  this  constitutional  provision  to  be  an  ««  poet  faeXo  law, 
and  that  it  could  not  apply  to  offenses  committed  prior  to  the 
taking  eflfect  thereofl    Counsel  for  the  petitioner  urge  with 
great  force  the  following  language  of  Mr.  Justice  Miller,  who 
delivered  the  opinion  of  the  court,  as  a  new  definition  of  an 
is  poet /ado  law:  ^'Can  the  law,  with  regard  to  bail,  to  indict- 
ments, to  grand  juries,  to  the  trial  jury,  all  be  changed  to  the 
disadvantage  of  the  prisoner  by  state  legislation  after  the 
offenae  was  committed,  and  such  legislation  not  be  held  io  be 
eat  poet  facto  because  it  relates  to  procedure,  as  it  does  accord- 
ing to  Mr.  Bishop?    And  can  any  substantial  right  which  the 
law  gave  the  defendant  at  the  tipie  to  which  his  guilt  relates 
bo  taken  away  firom  him  by  ex  poet  facto  legislation,  because, 
in  the  nee  ci  a  modern  phrase,  it  is  called  a  law  of  procedure? 
We  think  it  cannof    The  learned  justice  who  delivered  this> 
pinion  did  not  seem  to  be  satisfied  with  the  definition,  as  he 
lesUtes  the  definition  in  the  Caee  of  Medley,  184  U.  8.  160,  as 
follows:  **The  term  ^  ex  poet  facto  law,'  as  found  in  the  provis- 
ion of  the  constitution  of  the  United  States,  to  wit,  that  *  no 
slate  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts,'  has  been  held  to  apply 
to  criminal  laws  alone,  and  has  been  often  the  subject  of  con- 
stmction  in  this  court    Without  making  extracts  from  these 
decisions,  it  may  be  said  that  any  law  which  was  passed  after 
the  commission  of  the  offense  for  which  the  party  is  being 
tried  is  an  es  poet  facto  law  when  it  infiicts  a  greater  punish- 
ment than  the  law  annexed  to  the  crime  at  the  time  it  was 
committed:  Colder  v.  BvU^  8  DalL  886, 890;  Kring  v.  Miesouri, 
107  U.  8.  221;  Fletcher  v.  Peek,  6  Cranch,  87;  or  which  alters 
the  situation  of  the  accused  to  his  disadvantoge;  and  that  no 
one  can  be  criminally  punished,  in  this  country,  except  accord- 
ing lo  a  law  prescribed  for  his  government  by  the  sovereign. 
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authority  befi>ra  the  imputed  offenee  was  oommittedy  or  hy 
•ome  law  passed  aftenrard%  by  whick  the  ptMishment  it  qo^ 
increased." 

This  It  a  material  change  in  the  definitioa  gi^en  in  the  case 
of  Kring  y.  JfittOttfi,  107  U.  S.  221,  and  it  now  remains  to  be 
seen  whether  or  not  the  situation  of  the  accused  has  been 
altered  to  his  disadvantage.  We  do  not  see  that  it  has.  How 
does  the  change  in  the  accusing  tribunal  take  awaj  any  sub- 
stantial rights  of  the  accused?  He  admits  himself  by  hia 
solemn  plea  of  guilty,  to  be  rightfully  accused  of  a  grade  of 
the  offense  with  which  he  is  charged,  and  this  presumably  by 
the  advice  of  his  counsel,  after  due  time  has  been  given  to  him 
to  plead,  and  after  he  has  deliberately  withdrawn  his  fdea  of 
not  guilty.  Should  ha  now  be  heard  to  complain  that  a  grand 
jary  of  sizteea  men,  as  required  by  the  law  in  force  at  the 
time  of  the  eom  mission  of  the  offense,  might  not  have  indicted 
kim?  He  admits  hia  guilt,  and  after  conviction  and  sentence 
says  that  he  was  not  properly  accused.  This  ia  a  travesty 
upon  jsstice,  and  illustrates  the  absurdity  of  the  proposition 
laid  down  by  some  of  the  courts.  It  ha%  however,  been  re- 
eently  held  by  the  supreme  court  of  Montana,  in  the  case  of 
StaU  V.  Ah  Jiw^  9  Mont^  167,  that  the  oonsiitutional  jH^ovision 
there  reducing  the  number  of  grand  jurors  from  sixteen  to 
seven,  five  of  whom  most  concur  in  the  finding  of  an  indict- 
ment, is  self^xeeuting;  and  the  court  quotes  with  approval  the 
fidlowing  cases  to  diow  that  such  provisions  apply  to  offenses 
committed  before  the  passage  of  a  law,  and  are  not  ex  post  facto 
in  tlicir  nature  or  effect:  Cooley's  Constitutional  limitations, 
272, 831, 832;  People  v.  Mortimer,  46  Gal.  114;  Bishop  on  Stat- 
utory Crimes,  sees.  178,  180.  In  a  California  case  {PeopU  r. 
Campbell,  58  CaL  243;  43  Am.  Bep.  267),  it  was  held  that  '4t 
is  not  an  uncommon  practice  to  change  the  number  of  grand 
jurors  required  to  investigate  criminal  charges,  but  we  have 
never  heard  the  right  of  the  legislature  to  make  such  changes 
questioned;  neither  has  it  ever  been  claimed  that  the  charge 
must  be  investigated  by  the  precise  number  of  grand  jurors  of 
which  that  body  was  composed  at  the  time  the  act  was  com- 
mitted ";  and  the  Missouri  case  was  noticed  in  this  opinion 
of  the  Montana  court  So,  then,  it  was  held  that  the  reduc- 
tion in  the  number  of  the  accusing  body  did  not  invade  any 
substantial  right  of  the  defendant  If  the  broad  definition  of 
Mr.  Justice  Miller  in  the  Kring  case,  apparently  modified  in 
the  Com  qf  Medle^j  134  U.  S.  160,  was  followed,  it  would  seem 
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tliat  such  a  change  in  the  nnmher  rf  ftp  |;i  miJ  j«y  MJgjrt  te 
the  loss  of  a  substantial  right  to  the  aw— eiL  It  the  defenJ- 
ant  has  an  nn&lterable  riglit  to  he  ntmtei  hf  wdadtment,  it 
would  seem  that  he  has  a  right  to  be  pieeenied  by  twdms 
men  ont  of  sixteen,  if  soch  law  existed  ai  the  time  of  HKeom- 
mission  of  the  offense;  and  that  if  a  lednctioD  in  flbe  somber 
of  the  grand  jnry  is  not  a  change  im  Ida  aofartaofial  ri^Am  ta 
his  disadrantage,  the  abofitioo  of  the  aeeoaiDg  bodj  llaelf 
wonid  not  be.  He  has  been  pfesented  by  a  awsm  oJBeer, 
and,  under  our  law,  an  offidal  nnder  bond,  and  Ae  infonnnp 
tion  must  hare  been  sworn  tot,  aa  the  law  lequiics  iL 

It  was  held  in  the  case  of  Marum  t.  Anie,  90  Nek  23S»  87 
Am.  Rep.  825,  that  altiiough  n  law  in  fame  at  the  time  of  the 
commission  of  an  offense  (murder)  prorided  tiiat  juries 
^ould  be  the  judges  of  the  law,  and  was  repealed  before  the 
trial,  it  was  coivpetent  to  make  the  judge,  instead  of  tlie  juTj, 
judge  of  the  law  of  the  case,  aa  the  lepdatam  eould  make 
such  a  change,  and  that  such  a  law  was  not  ex  jnsf  fatU. 
The  court  adhered  to  its  definition  of  an  *€vp9sf  /ads  law* 
made  in  the  case  of  Marion  t.  StaUf  16  Neb.  849,  which  is 
nearly  in  line  with  the  definitions  i^ren  hesetofiire,  and  aays: 
^  The  procedure  onl j  baa  been  changed.  The  degree  of  pun- 
ishment, the  character  of  the  offmse,  and  the  rules  of  en^ 
dence  remain  aa  under  the  lofnaa  law.  It  may  be  ubsetfed 
that  the  only  change  in  the  law  is  to  pnmde  another  tribunal 
to  pass  upon  the  law  of  the  ease.  Prior  to  the  dumge,  if  the 
words  in  the  former  code  are  to  be  taken  at  thdr  foil  mean- 
ing and  import,  the  jury  were  the  judges  aa  to  the  law  of  the 
caseontriaL  After  the  change,  the  court  sits  in  that  eqiadty, 
and  is  the  judge  of  the  law.  No  irested  li^t  of  the  plaint^ 
in  error  is  affected.  A  new  tribunal  may  be  erected,  or  a  new 
jurisdiction  giren  to  try  him,  and  no  right  ia  abridged":  Cawk- 
mumwealth  y.  /%tSipf,  11  Rdc.  28.  Now,  certainly,  here  waa 
a  change  in  the  powers  of  the  trial  jury.  They  were  stripped 
of  the  right  to  act  as  judges  of  the  law,  and  the  court  was 
clothed  with  that  power,  and  yet  thia  was  held  to  be  no  in- 
fraction of  the  rights  of  the  defendant.  In  the  case  of  People 
▼.  THidaUj  67  CaL  M)i,  a  case  upon  which  the  counsel  for  the 
petitioner  greatly  rely,  and  which  they  state  to  be  the  only 
case  directly  in  pmnt,  found  after  the  utmost  diHgenoe,  the 
court  said:  **The  real  and  only  question  is,  whether  an  infor- 
mation presented  after  the  repeal  of  a  law,  which  required 
that  a  person  who  violated  it  should  be  proceeded  against  by 
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indictmenti  can  be  sustained  for  an  offense  committed  before 
the  repeal."  That  court  held  that  the  law  was  not  intended 
to  be  retrospective,  like  ours.  It  also  held  that  a  constito* 
iional  guaranty  such  as  existed  at  the  time  the  respondents 
were  charged  with  the  violation  of  a  statute  could  not  bo 
taken  away  by  any  act  of  the  legislature.  This  seems  to  bo 
the  view  taken  by  the  supreme  court  of  WashingtoUi  in  the 
case  of  MeCariy  v.  StaU,  1  Wash.  877;  22  Am.  St  Rep.  162. 
In  this  case  the  offense  occurred  before  the  admission  of  the 
state  into  the  Union,  and  the  court  there  held  that  the  guar- 
anty of  the  constitution  of  the  United  States  was  in  force  at  the 
time  of  the  commission  of  the  offense,  and  could  not  be  taken 
away,  and  that  the  defendant  was  entitled  to  be  presented  bj 
a  grand  jury.  This  was  held  evidently  with  much  hesitftf 
tion,  as  the  court  announces,  on  the  petition  for  a  rehearing, 
that  in  view  of  the  public  importance  of  the  question,  and  in 
view  of  the  fact  that  the  case  was  submitted  without  oral 
argument  on  the  part  of  the  state,  it  would  not  be  bound  bj 
the  opinion  rendered  on  the  constitutional  questions  involved. 
The  situation  of  the  petitioner  here  is  different  The  consti- 
tution of  Wyoming  was  in  force  five  months  before  the  offenM 
was  committed,  and  the  only  constitutional  guaranty  which 
was  given  to  the  defendant,  except  as  to  the  passage  of  an  «s 
po$i  facto  law,  was,  that,  ''  until  otherwise  provided  by  law,  no 
person  shall,  for  a  felony,  be  proceeded  against  orimini^ljy 
otherwise  than  by  indictment,  except^''  etc.  It  has  been  other- 
wise  provided  by  law,  and  the  defendant  has  not  been  deprived 
of  any  constitutional  guaranty.  The  framers  of  our  constitutioa 
did  not  mean  to  foll6w  the  language  of  the  federal  oonstita- 
ti<m,  that  *'  no  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  presentment  or  indict- 
ment of  a  grand  jury,  except  in  cases  arising  in  the  land  or 
naval  forces,  or  in  the  militia  when  in  actual  service  in  time 
of  public  danger.^'  The  intention  appears  plainly  in  our  con- 
stitution that  there  should  be  no  constitutional  guaranty  of  a 
presentment  or  indictment  of  a  grand  jury,  and  that  nothing 
should  impede  the  right  of  the  legislature  to  change,  regulate, 
or  abolish  the  grand  jury  system. 

We  cannot  refrain  from  alluding  to  one  provision  ol  the 
law  before  us.  It  is  provided  in  Kansas  and  in  Michigan,  by 
statute,  that  no  information  shall  be  filed  until  a  preliminary 
examination  has  been  had,  unless  such  examination  be  waived, 
except  in  cases  of  fhgitivee  from  justice.    This  safe  rule  was 
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«nlaiged  bo  that  a  pnweooiing  attorney  may  flit  «d  infenn*- 
tion  when  he  ifl  Batisfied  that  a  crime  has  been*  committed. 
This  ia  a  dangerone  power  to  lodge  in  the  hands  of  a  proee* 
eating  officer,  for  he  may  keep  a  prisoner,  nnable  to  give 
bail,  in  dorance,  withoat  a  preliminary  examination,  until 
the  next  term  of  court,  which  may  be  months  ahead.  The 
law  makes  provision  for  preliminary  examinations,  and  the 
accused  ought  to  have  this  hearing,  or  an  opportunity  for  it, 
where  he  can  introduce  witnesses  in  his  behalf, — a  privilege 
not  accorded  to  him  before  a  grand  jury, — one  of  the  strong 
arguments  for  dispensing  with  that  ex  parte  tribunal.  We 
do  not  now  intimate  how  we  would  decide  this  matter  if  prop- 
erly befora  us,  but  we  deem  it  proper  to  call  attention  to  it,  so 
that  under  the  new  practice  there  may  be  no  excuse  for  fol- 
lowing a  dangerous  method  of  procedure.  We  are  forcibly 
impressed  with  one  fact  that  crops  out  in  the  examination  of 
this  question.  In  the  states  of  Michigan,  Kansas,  and  Wiscon- 
sin,  the  ordinary  method  of  accusation  in  criminal  cases  is  by 
information,  and  has  been  for  years.  In  Ejinsas  and  Michigan 
and  probably  in  Wisconsin,  no  provision  was  made  as  to  of- 
fenses committed  prior  to  the  passage  of  the  law  providing  for 
prosecutions  by  means  of  information,  and  yet  not  a  single 
ease  has  been  found  where  the  question  raised  here  has  been 
presented  to  the  court  of  last  resort  in  any  of  these  states, 
although  such  oases  must  have  arisen.  It  is  a  strong  pre- 
sumption that  such  prosecutions  as  to  past  offenses  were  uni- 
versally considered  to  be  legal,  although  the  constitutions  of 
tfaeee  states  surely  contain  the  familiar  provision  that  "  no  ex 
fwsl  facto  law  shall  ever  be  passed."  Even  if  such  a  clause 
does  not  appear  there,  it  is  in  the  federal  constitution,  and 
this  is  as  much  an  inhibition  upon  the  legislature  ef  the 
states  as  if  it  had  been  incorporated  in  the  state  constitution: 
Ex  parte  Beihurumf  66  Ma  645.  We  do  not  favor  the  prac- 
tice of  looking  into  the  constitutionality  of  a  statute  in  hdbeae 
corpus  proceedings.  In  the  states  of  Michigan,  Missouri,  Ne- 
braska, Texas,  and  Iowa,  in  hdbeae  corpuSy  the  courts  will  not 
look  beyond  the  judgment  and  re-examine  the  charges  on 
which  it  was  rendered,  or  pronounce  the  judgment  an  abso- 
lute nullity,  on  the  ground  that  the  constitutionality  of  the 
statute  under  which  the  conviction  took  place,  or  upon  which 
the  indictment  was  based,  is  controverted.  That  question,  it 
is  said,  must  be  tested  on  appeal,  writ  of  error,  or  trial  in  the 
appropriate  court:  Church  on  Habeas  Corpus,  sec.  870,  and 
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tbe  OMes  there  cited.    But  the  supreme  oouii  of  the  UniteA 

States,  in  £!r  parte  BidxM,  100  U.  8.  871,  has  established  wl 
dlfPerent  doctrine;  and  this  seems  now  to  be  the  rule  in  habeam 
earjmSj  as  the  learned  author  of  the  work  above  cited  statees 
^  But  we  apprehend  the  true  rule  to  be,  that  when  a  prisoner 
alleges  that  the  law  under  which  he  was  convicted  and  sen* 
tenced  is  unconstitutional,  or  has  been  repealed  before  the 
trial  and  judgment,  he  maj  have  these  matters  passed  upon 
by  the  highest  judicial  tribunals,  whether  the  attack  upon  the 
judgment  be  collateral,  as  by  habeas  corpus^  or  direct,  as  by 
appeal  or  writ  of  error  ":  Church  on  Habeas  Corpus,  sec.  370. 
We  do  not  see  that  the  law  of  this  state  providing  /or  prose* 
eutions  by  information  is  ex  post  facto  in  its'nature,  nor  that 
it  has  infringed  any  of  the  substantial  rights  of  the  petitioner, 
nor  that  he  has  lost  any  constitutional  guaranty;  and,  enter* 
taining  these  views,  the  demurrer  to  the  answer  and  to  the 
return  of  the  sheriff  must  be  overruled,  and  the  petitioner  re- 
manded to  the  custody  of  the  sheriff  of  Laramie  County, 

CkiUBTiTOTioirAL  Law.  ~  Dus  pRoosas  OT  Law«  What  n:  8oe  notm  te 
Bank  of  the  8Mte  t.  Oooper^  24  Am.  Deo.  637-646^  And  to  BardmU  r,  OoUbiM^ 
20  Am.  St  Bep.  654--659.  The  power  of  the  legialatare  to  alter  the  rales 
of  evidence  as  they  existed  at  common  law,  and  to  limits  change,  and  Taij 
existing  rales  for  the  limitation  of  actions,  is  not  affected  nor  destroyed  by 
the  constitutional  provision  prohibiting  the  taking  of  life  without  due  proceas 
of  law:  PeopU  t.  Turner,  117  K.  Y.  227|  15  Aol  St  Bep.  498.  For  a  caw 
in  which  a  statutory  provision  declaring  smoking  or  inhaling  op»inm  a  mia* 
demeanor  was  held  not  to  be  nnoonstitutional«  see  Ah  Lim  t«  2Vm(ory,  1 
Wash.  156. 

Ex  Post  Facto  Laws  are  those  which,  in  their  ^^eration,  make  that 
criminal  or  penal  which  was  not  so  al  the  time  the  act  was  performed;  er 
whioh  increase  the  punishment;  or,  in  short,  which,  in  rel»ticii  to  the  offenao 
or  its  consequences,  alter  the  situation  of  a  party  to  his  disadvantaget  Lind^ 
§ey  v.  8UU6t  65  Miss.  542;  7  Am.  St.  Eep.  674.  An  act  amendatory  of  an 
act,  but  whioh  does  not  change  the  nature  of  the  offense  nor  the  amount  of 
evidence  necessary  to  prove  the  charge,  nor  the  nature  nor  amount  of  pun* 
iflhment,  but  simply  changes  the  mode  of  trial,  is  not  an  expoH  fadto  lawt 
City  Council  T.  O'Donnell,  29  8.  O.  teS;  13  Am.  St.  Rep.  728.  When,  at  tho 
time  of  the  commission  of  an  offense  for  which  the  prisoner  is  on  trial,  the 
statute  provided  that  juries  should  be  judges  of  the  law  in  such  cases^  and 
before  the  trial  this  statute  was  repealed,  the  defendant  is  entitMl  to  the  ben* 
ofit  of  the  repealed  stetoto:  Markm  t.  Stage,  20  Neb.  283;  57  Am.  Bep..  826. 

PROSBOUTIOHS  BT  Irtorhation,  Laws  AuTHOusma^  WHBV  BZ  Post 
Faoto:  See  note  to  BardweU  v.  CofUnM^  20  Am.  8k  Rep.  56a  In  BtaU  t. 
Kingsley,  10  Monl  637,  it  was  held  that  a  conviction  in  a  court  of  the  states 
for  a  felony  committed  in  the  territory  prior  to  the  adoption  of  the  consti- 
tution, cannot  be  sustained  where  the  prosecution  was  by  information.  On 
Iho  other  hand,  Lyharger  v.  State,  2  Wash.  65S^  holds  that  a  law  ohanging 
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VI  iB&tmflBt*t»  an  iDfamKliQii  is  pmnmlium 
LtsiB  mmj  «f  tlw  «leiiientB  aor  respoiid  to  any  of  tlM 
flC  SD  flB  fmijfkatt^  Uw«  iltkmigli  IAm  ofiiniM  «i4er  prcM- 
Mft  cMmlMed  prior  to  «Mh  ohsngt  to  lbs  law.  Tha 
nnlto  of  a  f ow  recent  caaes  in  which  ess  pottfac/t^  tows  w«M  iJiwiiMiwI  may 
ba  amnmarixad  as  followi:  An  ordinanoa  dedaring  that  all  aalaa  of  intoxi- 
oitiiig  1iq[iuir«  thenaf tor  laade  bj  penoiia  f ailmg  to  oonrply  with  ito  pro- 
▼)n»a  is  iMut  an  »  pMf  fado  law:  iloonf  t.  IndianapoU*^  120  lad.  48S;  nor 
»  an  aet  aabatitatiDg  the  steto  penitentiary  for  the  oonntj  jail  ac  the  place 
ef  confinement  pending  exeottlJhm,  and  directing  tfant  exeeationa  winch  liad 
before  taken  place  publicly  should  thereafter  take  place  within  the  peni* 
^Btiary  walla^  es  Tpotlfatto  aa  to  one  under  lentonce  when  the  act  took  eflfbct^ 
aa  It  does  not  ohnoge  the  piiniahnient  to  his  diaadvantagai  In  r»  Tf/mm^  It 
CoL  488$  mar  ia  a  atatttto  anthorising  the  leaaing  of  eonviot  labor  and  the 
working  of  the  oonTieta  in  minea  an  es  ^MtfaOo  laws  ifaaoa  efd  Cbi.  t.  Maim 
JelSeo  tie.  Col,  87  Ky.  467.  Bat  where  an  act  passed  hi  1886  provided  a  pen- 
alty for  intoxication,  and  a  later  act  paased  in  1888  provided  a  diflbrent 
paaal^,  «iid  repealed  the  former  act  withont  any  sabring  olamse  ea  to  offonsco 
•Irsndjr  eommitted,  it  waa  held  that  there  oanld  be  no  oenviotion  for  an  o^ 
oomiBitted  before  toe  later  act  tookeflbct:  8kcU  t.  Mtader^  62  Vt.  tfa 
Hanaaa  OoBFUi^  Whit  mat  bb  Imquxbxd  mo  ov. — That  the  eonati* 
tationality  el  the  aet  vnder  which  conriotion  hea  been  had  may  be  iaquiad 

oitad  in  aeto  to  JforHB  T.  Jforri%  S8  Am.  8k  Bep^  Ua 


Obahav  V.  QtjlywL 

|s  Wtomiho,  6W.] 

— >SmiFfSL.  —A  Judgment  for  the  plaintiff  tweapa  away  amy 
Chat  fkoM,  hare  been  raised  againal  the  action,  and  this  for  the 
of  eraiy  sntoegnant  aniti  whether  f  oonded  npon  the  aame  or  a 
diflbrant  oanaa.  Thna  in  a  possessory  aotton,  the  defendant  ia  vnder 
obligatton  to  plead  all  tiie  titlea  nnder  which  he  dainu^  and  if  ha  fsila 
to  do  aob  and  Jndgment  is  entered  against  him,  be  cannot^  to  a  anboa- 
tMoft  Mlta>  Ml  «p  titi*  af  which  ha  might  hare  arailad  himaalf  to  the 


fvooiCBrr— HoKKTSASi.  —When  a  person  not  nnder  diaabiltty  ia  sued,  and 
the  homestead  ia  torolred,  it  will  be  affected  by  any  neglect  to  assert  i1^ 
precisely  the  aame  as  any  other  right 

IVDOMxnr — HommAB  Riobib,  wbut  OovcLuanni  AOAnmr.— If  a  suit 
to  ahanceiy  is  breaght  agaiaal  a  hnsbaad  and  wife,  in  which  plaintiflb 
alUge  tfaemselTes  to  be  toe  owners  of  oertain  real  property,  and  that 
they  are  nnlawfnlly  kept  ont  of  possession  hf  defendants,  and  that  cerw 
tato  deeds  nnder  which  toe  wife  elaima  title  were  made  to  hinder,  delay, 
and  defraad  erediton  of  toe  hnsband,  and  plaintiffs  pray  toat  toey  may 
have  poasossion  of  tiie  prcpsrty  and  be  declared  owners  toereol^  and 
that  the  deeds  to  toe  wife  be  ad  judged  frandalent  and  void,  and  aal 
aslde^  and  Jadgment  is  rendered  in  faror  of  toe  plaintifb  for  toe  relief 
aoQght^  snch  jndgment  is  condnsiTe  against  every  claim  of  right  to  poa* 
aKisting  m  favor  of  dsf endant%  and  preolndea  toe  wife  from  sab> 
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Mqnently  Mserting  any  titit  or  right  of  poieewioQ  on  tho  growid  tfui* 
the  property  wa%  before  the  oommeiioeiiient  of  tho  former  oetioi^ 
•till  Im,  a  homettead»  and  that  the  title  ol  tho  plaintiffi  is  baood  mpon 
nle  of  the  proper^  ondor  exeontkNi  againet  bar  hmbaad  whan  it 
exempt  from  anoh  aalo. 

Walter  IL  8uM  and  R.  W.  Breekona,  for  the  plaintiflb  ia 
error. 

CharleB  N.  Potter^  for  the  defendants  in  error* 

CoNAWAT,  J.  This  case  stands  on  demnrrer  to  the  amended 
petition.  The  demurrer  sets  up  two  grounds:  1.  That  the 
amended  petition  does  not  state  facts  sufficient  to  constitate 
a  cause  of  action;  and  2.  That  the  amended  petition  shows 
on  its  face  that  the  matters  put  in  controversy  by  it  have 
already  been  adjudicated.  It  seems  that  the  amended  peti« 
tion  does  state  facts  sufficient  to  constitute  a  cause  of  actioDi 
and,  for  reasons  which  will  be  apparent,  it  is  assumed  that  it 
does,  unless  for  the  reason  that  it  shows  a  former  adjudioation 
of  those  facts.  And  this  resolves  the  two  grounds  of  demurrer 
into  one,  which  is  substantially  the  way  in  which  the  cause 
has  been  stated  and  argued  by  counsel.  And  the  question  is, 
Does  the  amended  petition  show  on  its  face  that  the  matters 
in  controversy  have  been  adjudicated  in  a  former  action?  If 
this  question  should  be  resolved  in  the  affirmative,  the  judg- 
ment of  the  trial  court  must  be  affirmed;  otherwise,  reversed. 

The  amended  petition  sets  up  that  there  was  a  former  action 
between  James  M.  Culver  and  Mowry  A.  Arnold,  the  parties 
in  interest  as  defendants  here,  as  plaintiffs,  and  Jeremiah 
and   Hannah  Graham,  plaintiffs  here,  as  defendants.    The 
former  action  was  by  bill  in  chancery.    The  amended  peti« 
tion  in  this  action  exemplifies  that  bill  by  copy  as  exhibit  A^ 
and  exemplifies  the  answer  thereto  by  copy  as  exhibit  B^ 
The  amended  petition,  including  these  exhibits,  shows  sub- 
stantially the  following  state  of  facts,  which,  in  deciding  ttiis 
demurrer,  are  to  be  taken  as  true:  The  said  Jeremiah  Oraham 
and  Hannah  Graham  were  husband  and  wife,  and  had  occu- 
pied  the  premises  in  controversy  as  a  homestead  since  1874, 
but  on  October  24,  1883,  they  bad,  by  their  joint  deed  exe- 
cuted in  legal  form,  conveyed  the  premises  to  one  A.  S.  Emery, 
who,  at  about  the  same  time,  conveyed  them  to  the  said 
Hannah  Graham,  both  deeds  being  acknowledged  the  same 
day,  October  26,  1883,  and  one  being  recorded  that  day,  and 
the  other  on  October  81, 1883.    On  the  tenth  day  of  January, 
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1884^  itm  isid   Culver  and  Arnold  oommenoed  an  action 
Ugaiut  Jcreoiiah  Graham  on  a  money  demand,  and  sued  out 
an  aitaehmenfe  against  him  in  eaid  action,  and  had  it  levied 
on  the  realty  in  controversy  as  the  property  of  Jeremiah 
Graham,  notwithstanding  these  conveyances  vesting  the  legal 
title  in  Hannah  Graham.    They  obtained  judgment  in  their 
action  against  Jeremiah  Graham  for  $726  and  costs,  with  an 
crder  for  the  sale  of  the  attached  property,  and  a  special  eze« 
cation  isaned  for  the  sale  thereof,  nnder  idiich  it  was  sold  by 
the  sheriff,  they  becoming  the  purchasers  for  $910.    After* 
wards,  in  dne  course  of  legal  fwoceedings,  the  sale  was  con^ 
firmed  by  the  oourt,  and  Culver  and  Arnold  received  a  sherifTs 
deed  for  the  property.    This  execution  sale  and  resulting  pro» 
eeedings  were  had  without  any  affidavit  that  the  property  was 
worth  over  flfteen  hundred  dollars,  which  is  required  to  au- 
thorise the  eale  of  a  homestead  property  on  execution.    Han* 
nah  Graham  appeared  at  the  execution  sale,  and,  before  the 
sale  was  effected,  forbade  it,  saying  to  the  people  there  assem- 
bled that  the  property  was  her  individual,  separate,  and 
exclusive  property,  and  not  Jeremiah's.    The  confirmation  of 
the  sale  afterwards  is  claimed  to  have  been  procured  without 
notioe  to  Jeremiah  Graham;  and  when  Culver  and  Arnold 
received  their  sheriflTs  deed  for  the  property,  Jeremiah  and 
Hannah  Graham,  still  being  in  possession,  refused  to  surren- 
der poBsession,    Thereupon  Culver  and  Arnold  brought  their 
bill  in  chancery,  alleging  that  they  were  the  owners  of  the 
property  and  entitled  to  immediate  possession  thereof,  and 
that  they  were  unlawAilly  kept  out  of  possession  by  Jeremiah 
and  Hannah  Graham,  and  that  Hannah  Graham's  title  deeds 
were  made  to  delay,  hinder,  and  defraud  the  creditors  of 
Jeremiah  Graham,  and  setting  up  the  facts  at  length  upon 
which  their  title  was  founded,  and  praying  for  possession,  and 
to  be  declared  the  owners  of  the  property,  and  that  Hannah 
Graham's  title  deeds  be  declared  fraudulent  and  void,  and  set 
uide.    The  answer  denied  the  title  and  ownership  of  Culver 
and  Arnold;  denied  that  they  were  entitled  to  the  possession 
af  the  property;  denied  that  Ebtnnah  Graham's  title  deeds 
were  fraudulent;  and  resisted  the  granting  of  the  relief  prayed 
ibr  by  the  bill.    The  supreme  court  of  the  territory,  reversing 
the  trial  court,  granted  Culver  and  Arnold  substantially  the 
relief  they  asked  for,  and  remanded  the  case;  whereupon  the 
district  court,  by  final  decretal  order,  proceeded  to  carry  out 
the  decree  of  the  supreme  court,  and  granted  a  writ  of  posses- 
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rion  in  fiiTor  of  Cnlrer  and  Arnold,  and  against  (lie  plahitiflb 
in  error,  to  enforce  and  OKecnte  the  order.    Neither  bill  noEr 
answer  said  anything  about  any  homestead  right  in  the  prencK* 
iees,    Plaintifib  in  error  brought  the  present  action  in  the 
court  below,  seeking  to  have  the  sherifiTs  deed  to  Cnlver  and 
Arnold  declared  null  and  yoid^and  delivered  op  to  them,  and 
canceled  of  record,  and  that  the  judgment  and  decree  in  tho 
former  action  be  declared  null  and  yoid,  and  that  the  sheriflP 
be  perpetually  restrained  from  executing  the  writ  of  possession 
issued  therein;  and  they  ask  for  a  temporary  restraining  order 
and  costs. 

Does  this  state  of  facts  show  an  adjudication  of  the  issues 
presented  in  the  present  action?  It  is  claimed  by  the  plain- 
tifis  in  error  that  it  does  not  show  an  adjudication  of  their 
homestead  right  Was  the  homestead  right  included  in  the 
issues  adjudicated  in  the  former  action?  That  action  has 
more  than  one  object,  and  the  bill  of  complaint  tendered  more 
than  one  issue.  One  object,  probably  the  leading  one,  as  be- 
ing the  immediate  cause  of  the  commencement  of  the  action, 
was  to  obtain  possession  of  the  property, — to  put  plaintiffll  in 
error  out,  and  to  put  defendants  in  error  in.  To  accomplish 
this  alone,  the  appropriate  remedy  would  have  been  the  legal 
action  of  ejectment.  Another  objeet,  no  less  important,  was 
to  settle  the  title  and  ownership  in  defendants  in  error  as 
against  plaintiffs  in  error,  by  a  decree  declaring  the  title 
deeds  of  Hannah  Graham  fraudulent  and  void,  and  declaring 
defendants  in  error  the  owners  of  the  property,  as  well  as  en* 
titled  to  the  immediate  possession.  The  setting  aside  and 
declaring  void  the  title  deeds  of  Hannah  Qraham  was  a  mat- 
ter of  purely  equitable  jurisdiction.  The  twofold  nature  of  the 
relief  sought,  it  being  partly  legal  and  partly  equitable,  has 
evidently  led  to  some  confusion  of  ideaSi.  according  as  the 
cause  has  been  viewed  from  a  legal  or  an  equitable  stand- 
point. The  supreme  court  of  the  territory,  in  the  able  and 
exhaustive  opinion  delivered  on  the  occasion  of  reversing  the 
judgment  of  the  district  court  in  the  action,  uses  the  follow- 
ing language:  ^  When  the  property  was  offered  by  the  sheriff 
at  public  vendue,  Hannah  Graham,  wife  of  Jeremiah,  appeared| 
and  forbade  the  sale,  claiming  for  herself  the  sole  and  exclu- 
sive ownership  of  the  property.  Being  jointly  with  her  bus* 
band  in  possession,  she  refused  to  surrender  to  the  purchasers, 
who,  it  appears,  did  not  apply  on  the  confirmation  of  their 
deed,  as  they  might  have  done,  for  the  writ  of  habere  f<ieia$, 
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or  other  appropriate  execution,  to  put  them  into  poeeessioB  of 
the  property,  which  the  court,  by  its  officer,  had  sold  to  them, 
but  sought  their  remedy  by  a  bill  in  chancery  assailing  the 
alleged  title  and  ownership  of  the  wife,  and  praying  that  she 
and  her  huaband  be  adjudged  to  surrender  possession  to  them. 
The  appellants  claiming  the  legal  estate  and  the  right  of 
entry,  it  would  seem  that»  for  them,  the  action  of  ejectment 
was  the  more  appropriate  remedy;  but  since  the  appellees 
appeared  in  tUe  court  below,  and^  without  objection  to  the  form 
of  procedure,  filed  their  answer  controverting  the  material 
allegations  of  the  bill,  inquiry  upon  this  feature  becomes  un- 
important*': Culver  V.  Grotom,  8  Wyo.  211.    With  all  due 
deference  to  the  known  learning  and  ability  of  the  court  which 
pronounced  this  criticism,  it  may  be  permissible  to  suggest 
that  the  criticism  itself  is  not  a  well-considered  one,  and  that 
had  an  objection  to  the  form  <rf  procedure  been  interposed  in 
due  timey  hefore  answer,  it  would  still  haye  been  unimportant. 
The  reference  to  the  confirmation  of  the  deed  is  a  mere  slip 
of  the  pen;  it  was  the  sale  that  was  confirmed,  before  the  deed 
was  made  or  could  lawfully  have  been  made.    A  more  impor- 
tant matter  is  as  to  the  method  and  form  of  procedure.    If 
defendants  in  error  sought  relief  by  bill  in  chancery,  when 
they  had  a  jdain  and  adequate  remedy  at  law,  that  fact  should 
not  be  lost  sight  of  in  considering  their  equities  now.    But 
how  could  a  writ  of  h43Lbere  faeiaa^  or  any  writ  of  that  nature, 
be  available  under  the  state  of  facts  as  they  existed  at  the 
time?    How  could  such  a  writ,  issued  on  a  judgment  against 
Jeremiah  Qraham  alone,  be  effsctive  against  Hannah  Gra- 
ham, or  any  one  except  Jeremiah  Qraham?    Why  should  a 
writ  of  habere  fadae  ran  at  all?    The  attachment  was  not  a 
foreign  attachment.    The  judgment  was  not  a  judgment  in 
rem^  so  as  to  bind  all  the  world.    It  was  a  personal  judgment 
against  Jeremiah  for  so  much  money,  with  a  judgment  order 
for  the  sale  of  the  property  attached  as  his,  thus  keeping  alive 
the  attachment  lien.    The  court,  by  its  officer,  had  not  sold 
any  property  to  defendants  in  error,  in  the  sense  of  warranting 
any  title  to  the  property.    It  had  simply  approved  the  execu- 
tion Bale,  and  ordered  a  sheriff's  deed,  which,  in  the  language 
of  the  statute  in  force  at  the  time,  was  "  sufficient  evidence  of 
the  legality  of  such  sale  and  the  proceedings  therein  until  the 
contrary  be  proved,"  and  would  'West  in  the  purchaser  as 
good  and  as  perfect  an  estate  in  the  premises  therein  men- 
Uuiied  as  was  veistcd  in  the  party  at  or  after  the  time  when 
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8uch  lands  and  tenements  became  liable  to  the  satisfactioa 
the  judgment."      Hannah  Graham,  as  well  as  Culver  and 
Arnold,  claimed  ownership  and  right  of  possession  by  virtue 
of  a  legal  title,  and  one  which  she  claimed  to  be  paramount 
to  theirs,  with  the  advantage,  on  her  side,  that  she  wai  in  pos* 
session,  and  they  were  not.    There  had  been  no  suit,  attach* 
ment,  or  judgment  against  her.   There  had  been  no  attachment 
or  execution  levied  upon  property  as  hers.    There  had  been 
no  execution  sale  or  sheriff's  deed  of  her  right,  title,  and  in- 
terest in  any  realty,  vesting  in  the  purchaser  as  good  and  as 
perfect  an  estate  as  had  been  vested  in  her.     No  writ  in  the 
nature  of  habere  facicu  could  run  against  her.    No  right  or 
claim  of  hers  had  been  adjudicated,  and  there  could  have 
been  no  propriety,  and  no  warrant  in  law  or  in  equity,  for  at- 
tempting proceedings  to  oust  her  possession  under  process 
against  another  person.    Such  proceedings,  to  have  had  any 
effect  at  all  ai  to  her  possession,  must  have  been  arbitrary 
and  wanton,  as  well  as  forcible  and  illegal;  and  if  she  had 
been  deforced  of  her  possession  by  such  means,  it  could  not 
have  settled  any  question  affecting  her  rights  or  equities,  and 
could  not  have  prevented  another  suit:  See  Mix  v.  King,  55  IlL 
435;  66  111.  145.     We  should  not  approach  the  consideration 
of  Hannah  Graham's  rights  with  the  idea  that  she  could  have 
been  legally  and  effectively  deprived  of  her  possession  by  such 
means.    As  to  the  proper  form  of  action  for  Culver  and  Arnold 
to  adopt,  it  is  true  that  an  action  of  ejectment  at  law  would 
have  been  available  to  try  the  right  of  possession,  but  it  would 
not  have  been  available  to  vacate  and  set  aside  the  title 
deeds  of  Hannah  Graham.    The  relief  sought  and  the  issues 
tendered  were  partly  legal  and   partly  equitable.     Equity, 
obtaining  jurisdiction  for  one  purpose,  properly  proceeded  to 
administer  relief  as  to  the  entire  matter  within  the  issues. 
That  it  would  do  so  was  evidently  the  view  of  the  learned  soli* 
citors  for  the  complainants  in  that  suit  when  they  sought 
their  remedy  by  bill  in  chancery.     Such  was  evidently  the 
view  of  the  learned  solicitors  for  the  defendants  when  they 
answered  without  making  objection  to  the  form  of  procedure. 
There  weie  issues  of  equitable  cognizance,  as  well  as  legal, 
to  be  determined;  and  this  brings  us  to  the  question,  What 
were  the  issues  adjudicated  in  that  suit?    Having  endeavored 
to  brush  away  some  of  the  fog  which  had  settled  around  this 
case  and  obscured  its  surroundings,  we  will  now  endeavor  to 
trace  our  way  through  the  fields  of  rea  judicata.     In  the 
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pleadings  m  contested  suits  there  are  often  nnmerons  allega- 
tiona  more  or  less  intimately  connected  with  the  subject-mat* 
ter  of  the  litigation,  and  bearing  upon  the  issues  involyed, 
which  are,  in  no  proper  sense,  issues  in  themselves,  although 
ihej  may  be  alleged  on  one  side,  and  denied  on  the  other. 
They  are  evidentiary  matters,  or  matters  of  persuasive  or  ar> 
guraentative  force,  as  bearing  upon  the  actual  issues  in  the 
cause,  but  are  not  issues  in  themselves,  in  the  sense  of  seek* 
ing,  requiring,  or  receiving  adjudication.  Such  allegations 
may  be  true,  and  still  the  party  making  them  not  be  entitled 
to  the  relief  sought;  they  may  be  false,  and  yet  the  party  en* 
titled  to  the  relief  on  other  grounds.  Such  allegations  are 
Dot  necessarily  included  in  the  issues,  in  the  finding  of  facts, 
or  in  the  judgment.  Unless  specially  pleaded,  they  are  not 
adjudicated.  Courts  have  sometimes  endeavored  to  lay  down 
rules,  and  have  made  suggestions  not  altogether  harmonious, 
as  to  the  methods  of  determining,  among  these  multitudinoue 
allegations,  those  which  constitute  the  real  issues  in  the  cause. 
Wells,  in  his  work  on  res  adjudicata^  gives  probably  as  good  a 
discussion  of  this  matter  as  any  to  be  found  under  the  rigid 
rules  of  the  common  law.  The  same  principles,  with  a  more 
liberal  construction,  apply  in  chancery.  We  quote  from 
Wells:  — 

*'  Sec.  200.  Our  first  inquiry  herein  is.  What  is  to  be  re* 
garded  as  a  matter  in  issue?  It  is  plain  that  there  may  be 
snbordinate  and  incidental  matters  tried  during  the  contro* 
versy;  but  they  are  not  to  be  considered  as  the  matter  in  is* 
sue,  in  the  sense  of  the  rule.  The  New  Hampshire  court 
affords  us  a  clear  though  not  an  exhaustive  definition,  thus: 
*  Any  fact  attempted  to  be  established  by  evidence,  and  con* 
troverted  by  the  adverse  party  by  evidence,  may  be  said  to  be 
in  issue  in  one  sense;  as,  for  instance,  in  an  action  of  trespass, 
if  the  defendant  alleges  and  attempts  to  prove  that  he  was  in 
another  place  than  that  where  the  plaintiff's  evidence  would 
show  him  to  have  been  at  a  certain  time,  it  may  be  said  that 
this  controverted  fact  is  a  matter  in  issue  between  the  parties. 
This  may  be  tried,  and  may  be  the  only  matter  put  in  con- 
troversy by  the  evidence  of  the  parties.  But  this  is  not  the 
matter  in  issue  within  the  meaning  of  the  rule.  It  is  that 
matter  upon  which  the  plaintiff  proceeds  by  his  action,  and 
which  the  defendant  controverts  by  his  pleadings,  which  is  in 
issue.  The  declaration  and  pleadings  may  show  specifically 
what  this  18,  or  they  may  not.    If  they  do  not,  the  party  may 
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adduce  other  evidenott  ta  sbow  what  waa  in  ionie,  and  thereby 
make  the  pleadings  at  if  thej  were  apeciaL    But  facia  offered 
in  evidenoe  to  establiah  the  matter  in  isaue  are  not  tbamaelres 
in  issue,  within  the  meaning  of  the  rule,  though  thej  may  be 
controverted  on  the  tiiaL    Deeds  whioh  are  merely  offered  in 
evidence  are  not  in  issue,  even  if  theis  authenticity  be  denied. 
When  a  deed  ia  merely  offered  in  evidenoe  to  show  a  titles 
whether  in  a  real  or  personal  action,  there  ia  no  wmeU  factum 
involved  in  the  matter  put  in  issue  by  the  plea  of  nal  disseiHn^ 
or  not  guilty,  which  makes  the  execution  of  that  deed  a  mat* 
ter  in  issue  in  the  case,  notwithatanding  the  jury  may  be  re- 
quired to  pass  on  the  fact  of  its  ezocution.    The  verdict  and 
judgment  do  not  establish  the  fact  one  way  or  the  other,  bo 
that  the  finding  ia  evidence.    The  title  is  in  issue.    The  deed 
comes  in  controversy  directly^  in  one  senas, — that  is,  in  the 
course  taken  by  the  evidence,  it. is  direct  and  essential, — but  in 
another  sense  it  is  incidental  and  coUateraL    It  is  not  a  mat- 
ter necessary  of  itaelf  to  the  finding  of  the  iasua.    It  may  be 
tnade  so  by  the  parties.' " 

This  language  has  been  critidaed,  as  confining  the  matter 
in  issue  and  the  matter  of  r^s  judicata  in  limits  too  nanow. 
However  that  may  be,  it  makea  dear  the  distinction  between 
matters  which  are  merely  evidentiary  and  matters  which  con- 
stitute the  iasue.    And  it  is  clear  that  an  action  of  ejectment 
might  have  been  brought  at  law,  and  prosecuted  to  judgment, 
for  the  possession  of  the  realty  involved,  without  making  an 
issue  of  the  validity  of  Hannah  Graham's  title  deeds;  and  the 
right  of  present  possession  might  have  been  adjudicated  with- 
out putting  the  title  in  issue.    In  order  to  adjudicate  and 
settle  in  one  action  all  questicms  in  regard  to  the  title  and 
right  of  possession  oi  the  realty  in  controversy,  it  was  neces- 
sary to  bring  the  suit  in  chancery,  and  to  charge  specially  the 
invalidity  of  Hannah  Graham's  title  deeds.    Evidently  with 
this  view  Culver  and  Arnold  brought  their  bill  in  chanc^y, 
praying  a  decree  giving  them  possession  of  the  property,  and 
declaring  them  the  owners,  and  declaring  Hannah  Graham's 
title  deeds  void.     But  it  is  argued  that  only  the  last  of  these 
three  proposed  issues  was  actually  made  an  issue  by  the  plead- 
ings and  adjudicated.    This  requires  a  more  critical  examina- 
tion of  the  pleadings.    The  bill,  after  showing  a  regular  course 
of  proceedings  in  the  attachment  suit  leading  up  thereto, 
alleges,  in  paragraph  7,  the  execution  and  delivery  of  the 
sheriff's  deed  to  Culver  and  Arnold  for  the  ooQsideration  of 
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^10,  paid  by  them  at  the  time  of  the  aale.  Paragraph  7  of  the 
«nBwer  denies  every  allegation  of  paragraph  7  of  the  bilL  Here 
18  an  issae  of  title  formed  ae  fiEdrly  as  ever  isBoe  waf  formed 
by  a  declaration  of  title  by  deed^  and  a  plea  of  non  e$i  f(»etum. 
Am  to  Hannah  Graham's  title  deeds,  paragraph  9  of  the  bill 
-ehar^a  them  to  have  been  fraudulent,  and  to  have  passed  no 
Paragraph  9  of  the  answer  denies  every  allegation  of 
paragraph  of  the  bilL  Another  distinct  issue:  Allegations 
•connected  with  the  showing  of  title,  but  showing  also  a  right 
ef  present  possession,  are  found  in  sewal  paragraphs  of  the 
bill,  which  are  denied  by  the  answer,  forming  dearly  an  issue 
upon  such  right  of  possession  affirmed  on  one  side  and  denied 
«Q  the  other,  though  not  so  tersely  and  succinctly  as  the  other 
isenes.  Besides,  the  judgment  expressly  adjudicates  the  right 
of  possession;  and  the  judgment  is  evidence,  and  conclusive 
evidence,  of  what  was  adjudicated.  These  three  issues  evi- 
dently cover  all  the  matters  in  controversy  in  that  suit  or  in 
this.  It  is  true,  an  injunction  is  asked  for  in  this  suit;  but  if 
the  matters  included  in  these  three  issues  be  eliminated,  there 
will  be  no  bone  of  contention  left.  The  ground  upon  which 
the  injunction  is  asked  is  involved  in  the  determination  of 
these  issues.  The  judgment  of  the  district  court  in  favor  of 
Hannah  Graham  was  an  adjudication  of  all  three  issues 
against  her.  Is  that  adjudication  conclusive?  and  does  it  in* 
elude  and  bar  the  homestead  right? 

One  of  the  main  rules  of  estoppel  by  judgment  reads  thusc 
''A  judgment  rendered  by  a  court  of  competent  jurisdiction 
on  the  merits  is  a  bar  to  any  future  suit  between  the  same 
parties,  or  their  privies,  upon  the  same  cause  of  action,  so  bng 
as  it  remains  unreversed;  or,  as  otherwise  phrased,  the  doo* 
trine  of  res  adjudicaia  is  plain  and  intelligible,  and  amounts 
simply  to  this:  that  a  cause  of  action,  once  finally  determined, 
without  appeal,  between  the  parties  on  the  merits,  hy  a  com« 
potent  tribunal,  cannot  afterwards  be  litigated  by  new  pro- 
ceedings, either  before  the  same  or  any  other  tribunal '^  2 
Black  on  Judgments,  sec  604.  ''It  is  important  to  be  ob- 
served, in  this  connection,  that  a  judgment,  when  offered  as 
evidence  in  a  subsequent  litigation,  is  either  conclusive  evi- 
dence, suffering  no  contradiotioni  or  it  is  of  no  effect  at  all; 
and  it  is  not  admissible  as  evidence  of  the  matter  on  which  it 
k  offered,  except  where  it  is  conclusive;  that  is  to  say,  it  can 
never  be  admissible  as  tending  to  prove  a  given  fact,  for  if  it 
is  offered  as  evidence  against  a  stranger  to  the  former  litiga- 

▲m.  St.  &BP.,  Vol.  XXZL-S 


114  Graham  v.  Cuj^veb.  [Wyoming, 

tion,  it  is  not  admissible  at  all,  and  if  against  a  party  or  priry, 
it  is  conolnflive  ":  See.  505.  ''  It  is  a  general  rule  that  a  valid 
judgment  for  the  plaintiff  definitely  and  finally  negatives 
every  defense  that  might  and  should  have  been  raised  against 
the  action;  and  this  is  true,  not  only  with  respect  to  further 
or  supplementary  proceedings  in  the  same  cause,  but  for  the 
purpose  of  every  subsequent  suit  between  the  same  partiee, 
whether  founded  upon  the  same  or  a  different  cause  of  action. 
A  party  cannot  relitigate  matters  which  he  might  have  inter- 
posed, but  failed  to  do,  in  a  prior  action  between  the  same  par* 
ties,  or  their  privies,  in  reference  to  the  same  subject-matter; 
and  if  one  of  the  parties  failed  to  introduce  matter  for  the 
consideration  of  the  court  that  he  might  have  done,  he  will  be 
presumed  to  have  waived  his  right  to  do  so.  If  a  party  fails 
to  plead  a  fact  he  might  have  pleaded,  or  fails  to  prove  a  fact 
he  might  have  proven,  the  law  can  afford  him  no  relief.  When 
a  party  passes  by  his  opportunity,  the  law  will  not  aid  him  **: 
Sec.  754.  The  doctrine  is  well  stated  by  Wells  in  his  treatise 
on  re$  adjudicata: — 

'*  Sec.  258.  The  principle  is  the  same,  whether  the  matter 
which  might  have  been  adjudicated  in  the  first  suit  would 
have  been  therein  ground  of  action,  or  a  defense  against 
plaintiff's  claim.  Thus  the  Illinois  court,  quoting  Bigelow 
on  Estoppel  with  approval,  say:  *  It  follows,  also,  from  the 
authorities  considered,  that  a  valid  judgment  for  the  plaintiff 
sweeps  away  every  defense  that  should  have  been  raised 
against  the  action,  and  this,  too,  for  the  purpose  of  every  sub* 
sequent  suit,  whether  founded  upon  the  same  or  a  different 
cause;  nor  will  equity  relieve  the  defendant  from  a  judgment 
on  any  ground  of  which  he  should  have  availed  himself  in 
the  action  at  law.' 

'*SeC.  254.  Thus  in  a  possessory  action,  a  defendant  is  un« 
der  obligation  to  plead  all  the  titles  under  which  he  claims; 
and  if  he  fails  to  do  so,  and  judgment  is  rendered  for  the 
plaintiff,  the  defendant  cannot  be  allowed,  in  a  subsequent 
suit,  to  set  up  a  title  which  he  omitted  to  plead,  in  order  to 
gain  possession.  Where  an  issue  is  made  between  the  parties 
to  a  suit,  each  is  presumed  to  advance  all  the  evidence  in  his 
power  to  enable  the  issue  to  be  determined  correctly.  If  one 
of  the  parties  neglects  or  dues  not  wish  to  introduce  a  part  of 
his  evidence  when  it  is  known  to  him,  the  issue  cannot,  after 
a  final  decision,  be  opened  to  enable  him  to  do  so.  If  this 
were  possible,  litigation  would  be  uselessly  continued.     If  a 
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parlj  hai  four  titles,  he  ooulcl  institute  in  succession  four 
different  suits,  instead  of  having  the  issue  of  ownership  de» 
tennined  in  one  suit  This  does  not  confliot  with  the  rule 
requiring  a  distinction  between  matter  of  the  substance  of  the 
issue  and  mere  matters  of  evidenoe.  It  means  only  that  a 
■abatantial  defense  must  be  set  up  at  the  first  opportunity^ 
and  not  afterwards." 

Beferencee  to  numerous  cases  sustaining  these  riews  will 
be  found  at  the  sections  quoted.  We  will  not  occupy  space 
to  quote  them.    They  are  abundant  and  uniform. 

Bat  it  is  urged  that  the  homestead  right  is  favored  by  the 
courts,  and  constitutes  an  exception  to  the  principles  of  res 
judicata.  Now,  this  is  matter  for  very  serious  consideration. 
If  a  judgment  of  a  ooort  <rf  competent  jurisdiction  expressly, 
upon  the  question  of  tltlo  or  the  right  of  possession  of  realty, 
does  not  settle  that  identical  question,  even  as  between  the 
parties  to  the  action  and  their  privies,  then  would  it  seem  that 
there  are  no  means  adequate  to  the  purpose,  and  that  inter- 
ests in  realty  can  never  be  secure;  and,  not  being  able  to  rely 
upon  the  judgment  of  our  courts  in  such  matters,  we  can 
never  know  when  our  interests  in  realty  are  safe  and  reliable- 
The  doctrine  of  favoring  homesteads  seems  to  have  been  oar* 
ried  to  its  greatest  extent  in  Dlinois;  so  it  will  be  necessary 
lo  examine  the  decisions  of  the  courts  of  that  state  to  ascer- 
tain whether,  in  its  utmost  limit,  it  is  really  to  the  effect 
that  a  judgment  expressly  upon  the  question  of  title  or  the 
right  of  possession  of  real  estate  is  not  conclusive  as  between 
the  parties  and  their  privies,  and  whether  a  slumbering  home* 
stead  right  may  be  resurrected  to  defeat  the  judgment  We 
will  not  quote  the  cases  at  length,  which  would  make  this 
opinion  additionally  tedious,  but  will  try  to  state  their  sub* 
stance  correctly.  Over  forty  years  ago,  away  back  in  Febm* 
ary,  1851,  it  seems  the  legislature  of  Illinois  yielded  to  their 
patriotic  impulses,  and  passed  a  homestead  law,  to  take  effect 
on  the  fourth  day  of  July  following.  It  exempted  to  the  debtor,, 
being  a  householder  and  head  of  a  family,  a  homestead  to  the 
value  of  one  thousand  dollars.  About  six  years  afterwards; 
in  1857,  the  legislature  amended  this,  to  the  effect  that  the 
husband  alone  could  not  convey  or  encumber  the  homestead, 
but  required  that  the  wife  should  join,  and  prescribed  how  the 
husband  and  wife  together  might  encumber  or  convey  the 
homestead.  Under  this  legislation,  mortgages  were  made  of 
homesteads,  and  suits  were  brought  foreclosing  such  mort- 
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gages,  making  both  husbands  and  wives  defendants;    and 
the  court  held  that  a  deoree  of  foreclosure  in  these  casea^ 
in  the  usual  form,  was  not  conclusive  of  the  homestead  right. 
The  former  judgment  in  the  case  at  bar  is  not  in  a  case  of 
foreclosure  of  a  mortgage;  and  the  Illinois  cases  are  analo- 
gous to  this  case  only  as  instances  of  avoiding,  pro  tanto^  in 
favor  of  the  homestead  right,  the  efifect  of  the  general  lan- 
guage of  the  decree  of  foreclosure  cutting  off  the  right,  title, 
and  interest  of  defendaats  in  such  cases.    The  reason  upon 
which  the  court  founded  this  acknowledged  innovation  in  the 
law  of  the  absolute  conclusiveness  of  judgments,  according  to 
their  terms,  was  the  legal  disability  of  the  wife  to  defend  for  her 
owu  righl    The  doctrine  is  stated  as  follows,  in  a  leading 
case  under  this  law,  decided  in  1863:  **This  mortgage,  as  to 
the  homestead  right,  is  like  a  mortgage  in  which  the  wife  has 
not  released  her  right  of  dower,  when  sought  to  be  enforced 
in  defiance  of  that  right.    Suppose,  in  such  a  case,  the  wife 
were  made  a  party  to  a  bill  to  foreclose  a  mortgage,  without 
any  averment  that  any  right  of  dower  existed,  or  that  the 
wife  had  released  her  dower,  and  a  decree  passed  against  the 
husband  and  wife,  foreclosing  the  mortgage,  and  ordering  a 
sale  of  the  premises.    No  one  would  contend  that  the  right  of 
dower  would  be  affected  by  such  decree,  or  that  a  sale  under 
it  could  convey  the  premises  freed  from  the  right  of  dower, 
and  for  the  simple  reason  that  the  law  has  provided  a  different 
and  an  only  mode  for  the  release  of  dower.    So  here,  the  stat- 
ute has  provided  another,  different,  and  only  mode  for  the  re- 
lease of  the  homestead  right,  while  the  premises  are  occupied 
as  a  homestead.    The  husband  cannot,  by  failing  to  make  de- 
fense for  himself  and  wife,  give  the  mortgage,  in  which  the 
wife  has  not  released  the  homestead,  the  same  practical  effect 
that  it  would  have,  had  she  thus  released.    This  would  be  to 
defeat  the  statute,  and  its  manifest  object,  by  a  mere  legal 
form":  Hoshina  v.  Litchfield^  31  111.  137;  83  Am.  Dec.  215. 
The  disability  of  the  wife  is  set  up  as  the  basis  of  the  decision, 
but  the  illustration  of  the  dower  right  is  not  a  happy  one. 
Still,  we  would  be  loath  to  criticise  this  dictum  of  the  supreme 
court  of  the  great  state  of  Illinois  as  to  the  *' simple  reason" 
why  a  decree  of  foreclosure  would  sot  bar  the  wife's  right  of 
dower  in  the  case  supposed,  but  we  feel  at  liberty  to  quote  the 
language  of  the  court  of  last  resort  of  the  state  of  New  York, 
giving  its  view  as  to  the  simple  reason  for  the  same  result 
That  court  says:  *' And  when  the  authorities  say  that  a  judg- 
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meiit  is  final  and  concIusiyB  upon  the  partieB  to  K  «8  to  afi 
matten  wMch  migbt  have  been  litigated  and  decided  in  the 
actioDy  the  expression  must  be  limited  as  applicable  to  such 
matters  only  as  might  have  been  nsed  as  a  defense  in  that 
aetioo  against  an  adyerse  claim  therein,  —  snob  matters  as, 
if  now  considered,  wonld  involye  an  inquiry  into  tbe  merits 
of  the  former  judgment.  The  existence  of  an  inohoale  right 
of  doirer  in  the  plaintiff  would  not  have  been  a  defense  to  the 
action  of  the  receiver  for  a  sale  of  the  premises,  and  a  satis&o- 
tioii  from  the  avails  of  the  sale  of  the  judgmenft  debt  which  he 
tepresented.  It  ooold  not.  If  pleaded  «nd  shown,  have  pre- 
vented a  judgment  substantially  that  which  was  tendered '^*: 
JTaOoiiiy  v.  Foran,  49  H.  T.  116;  10  Am.  Ikep.  886.  See  also 
WhUeomb  v.  WiUiams,  4  Pick.  228;  and  King  v.  Ohcm,  15 
N.  H.  18;  41  Am.  Dec.  675. 

An  inchoate  right  of  dower  may  never  become  %  perfedt 
right  So  long  as  the  husband  Kves,  'snd  he  miryin  fimycne 
ooflive  the  wife,  it  is  not  available  «8  a  'd^nse  or  as  a  cause 
of  action.  Not  so  tlie  homestead  Tight,  it  is  a  present  nnd 
continuing  right  of  possession 'on  the  hamedtead  property,  so 
long  as  ft  is  occupied  as  such,  under  csome  statutes,  or,  nnder 
other  statutes,  such  as  tliose  Of  HUfw  YvAvbA  Wyoming,  «n 
abaohite  right  to  a  homestead  property  of  «  nertain  value,  er 
its  proceeds  to  an  equal  -nmount,  forever;  snd  it  is  ^srvailaMs 
as  a  defense  to  an  notion  %ir'tfae  possession  d[  *fiie  property • 
The  real  foundation  tor  ibe  4o<^ne  whioli  *Vbt  Illinois  court 
adopted  was  tbe  legal  dissbfiity  x/I  xomBrture.  The  oases 
nearly  aB  pluce  ft  on  ^flris  ground*,  iknd  ifhen  ibis  dissfbiljty 
dhrsppeaors,  the  doctrine  disappears.  'Tfam  cases  'decided  upon 
tbe  principle  under  consideration,  vs  fcr'as  ii»y  iisve  %eeB 
caDed  to  our  attention,  or  iUlen  tmder  Ufae  dbseywrilon  df  ihe 
court,  were  decided  in  1883  and  1B6*:  Uvore  t.  Tihnan,  SB 
m.  858;  tfooen^.  Dixon,  85  TO.  288;  'IWnj  v. tfroppw,  «S  HI. 
258.  Tie  doctrine  then  disappears.  1%e  iMtsin  esse  In  whSidi 
we  find  it  mentioned  %  Wright  ^.  Bwming,  48  HI.  ^271,  «l 
Am.  Dec  267,  decided  in  1867;  and  it  was  there  Stated  merely 
to  say  that  it  was  not  mpifiieablein  "finct  case.  In  a  wery  lucid 
and  able  opinion  )t  is  0ti^ted  wtth  Its  BnStiKionB.  living 
slated  tbe  general  Tule  ef  *tfae  ronclnsrvwness  of  ludgmentsae- 
eording  to  their  terms,  the  court  proceeds;  "It  n»y,iiowofer, 
be  said  thsfttie  ri^tloldld  'the  homeittead  forms  wi^^cep- 
tion  to  tbe  Tule.  It  has  "been  so  iield  to  the  extent  thrft  where 
fhe  husband  and  wSesre  made  parties,  and  they  wie^nftitlea 
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lo  homestead  rights,  and  they  are  not  relied  upon,  the  wife 
is  not  oonduded  or  barred  from  assertiDg  the  right;  and  in- 
iismuch  as  she  cannot  sue  alone  for  the  rights  that  it  may 
be  asserted  by  the  husband  and  wife,  notwithstanding  the  de- 
cree or  judgment.    And  this  exception  grows  out  of  the  stat- 
ute conferring  the  right,  which  declares  that  the  husband 
alone  cannot  release  the  right,  but  that  he  must  be  joined  bjr 
the  wife.    If  a  husband  and  wife  were  to  make  a  mortgage, 
and  the  wife  were  to  relinquish  her  dower,  but  refuse  to  re- 
lease her  right  of  homestead,  and  when  suit  should  be  brought 
for  a  foreclosure,  if  that  right  should  be  cut  off  by  the  wifo'a 
failing  to  set  it  up,  the  husband,  by  refusing  to  insist  upon  it» 
or  to  enable  the  wife  to  do  so,  could  in  this  mode  release  the 
homestead  without  the  assent  of  the  wife,  and  thus  defeat  the 
statute.    This  court,  however,  has  not  held,  nor  has  it  in- 
tended to  hold,  that  an  unmarried  head  of  the  family,  capa- 
ble of  releasing  the  homestead,  and  occupying  it,  failing  to 
assert  the  right,  where  a  court  is  called  on  to  pass  upon  the 
right,  that  he  would  not  be  concluded.    This  is  the  extent  to 
which  the  exception  has  been  carried.     And  when  a  per- 
son not  under  disability  is  sued,  and  the  homestead  is  in- 
▼olTed,  it  will  be  affected  by  any  neglect  to  assert  it,  precisely 
as  any  other  right.    Appellee  was  not  under  disability,  and 
should  have  set  up  and  insisted  upon  the  right  when  before 
the  court  in  the  partition  suit;  and  failing  to  do  so  then,  she 
should  now  be  concluded  from  claiming  the  benefit''    This 
was  a  suit  by  a  widow  to  enforce  her  homestead  right  in  prop- 
erty belonging  to  the  estate  of  her  deceased  husband.    She 
was  entitled,  on  his  death,  to  both  dower  and  homestead,  but  in 
a  suit  for  partition  to  which  she  was  a  party,  had  only  claimed 
dower.    Held,  that  she  could  not  afterwards  claim  her  home- 
stead.   Observe  the  language:  ^  And  when  a  person  not  under 
disability  is  sued,  and  the  homestead  is  involved,  it  will  be  af- 
fected by  any  neglect  to  assert  it,  precisely  as  any  other  right" 
Now,  consider  this  in  oonnection  with  the  following  statutory 
provisions: — 

^'  Sec.  26.  If  a  husband  and  wife  be  sued  together,  the 
wife  may  defend  her  own  right;  and  if  the  husband  neglect 
to  defend,  she  may  defend  for  his  right  also  **i  Wya  Gomp. 
Laws  1876,  p.  87. 

This  section  was  in  force  in  Wyoming  when  the  former  ao- 
tion  was  brought,  by  which  the  title  and  right  of  possession  in 
the  property  in  question  was  adjudicated  as  between  all  the 
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partiee  in  inteiwt  in  the  presmt  action.    Tte  geotion  oon- 
*ttnaed  in  teoe  until  leplaoed  by  proTiiioot  still  more  sweep- 
iiiC  in  removii^  disabilitieB  of  married  women  to  proeecute 
and  defend  actions.    The  groiind  upon  which  the  minds  courts 
proeeeded  did  not  exist  in  Wyoming.    All  those  decisions  by 
the  Illin<us  courts  of  the  character  referred  to  are  of  date  prior 
to  the  legislation  of  the  state  remoTing  the  disability  of  the  wilb 
to  Boe  and  defend  alone.    Such  decisions  are  not  in  p<rint  under 
Btatates  such  as  ours,  or  such  as  the  XUinois  statute  of  1874 
The  eflTect  €i  such  legislation  is  stated  in  an  Illinois  case  de* 
c&dad  in  1886.    The  court  says:  '*  We  cannot  think  but  that 
tlie  eHbot  of  this  legislation  is  to  destroy  the  unity  of  the  hus- 
band and  wife  in  one  person,  as  existing  at  the  common  law, 
raepecting  the  person  and  property  rights  of  the  wife.    She 
now  loses  none  of  the  rights  pertaining  to  natural  persons  — 
that  of  personal  Uberty,  personal  security,  and  private  prop- 
erty— by  marriage,  to  any  greater  extent  than  does  the  man. 
Regarding  these  absolute  rights,  they  are  placed  on  an  equal* 
ity;  the  same  remedies  are  open  to  each  to  enforce  those  rights 
or  to  redress  any  injury  arising  from  their  yiolation.    The 
reason  of  the  rule,  existing  at  the  oommon  law,  which  deprives 
her  of  the  right  to  sue  in  her  own  name  has  ceased,  and  the 
role  itself  ought  to  go  with  it '':  BasieH  r.  BamUj  20  DL  App. 
548.    And  the  court  might  well  have  a^ded  that  the  legislsr 
tion  of  that  stote,  as  of  Wyoming,  has  provided  a  new  rule, 
which  makes  eflTective  all  the  rights  which  the  recent  legislsF 
tion  has  given  her, — the  rule  that  she  may  sue  and  defend 
akme.    It  is  further  to  be  remarked  that  the  lUinds  eases  ee- 
tablishing  the  exception  to  the  application  of  the  principle  of 
mjudieaia  in  &vor  of  the  homestead  right  of  a  married  wo- 
man under  the  common-law  disability  of  coverture  were  all 
eases  of  foreclosure  of  mortgages.    The  judgment  or  decree  In 
such  cases  does  not  profess  to  pass  upon  the  title  or  even  the 
right  of  possession  in  the  property  involved.    It  simply  fore- 
closes and  cuts  off  the  right,  title,  and  interest  of  defendants, 
without  ascertaining  or  adjudicating,  or  attempting  to  ascer- 
tain or  adjudicate,  what  the  extent  of  that  right,  title,  or  in* 
terest  may  be.    And  that  is  all  that  is  sold.    Purchasers  know 
that  they  have  to  look  elsewhere  to  ascertain  what  right  or 
title  they  are  buying.    They  do  not  look  to  the  decree  of  fore- 
.    closure  as  settling  any  question  of  title,  or  even  any  possessory 
right.     But  in  cases  like  the  one  at  bar,  in  which  the  title  and 
right  of  possession  is  put  in  issue,  and  litigated  and  adjudi- 
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oated,  they  do  look  to  the  judgmeat  or  docrae  as  the  very 
highest  poBBiblfi  evidence  upon  the .  questioii  adjadioatsd^' 
whether  it  be  of  the  title  or  possessioa,  or  both.    Tlie  home- 
stead  right,  if  set  up  in  the  former  action  and  proven,  would 
have  been  a  complete  defense  to  the  action  for  the  ^lossesaioii 
of  the  property.    It  would  have  prevented  the  judgment 
decree  of  the  supreme  court  in  favor  of  Culver  and  Arnold^ 
against  Jeremiah  and  Hannah  Qraham,  for  such  possesaioD* 
It  cannot  be  set  up  now  without  involving  an  inquiry  into  tb» 
correctness  of  that  judgment;  therefore  it  became  resjudiccUa^ 
under  the  strictest  limitation  of  the  rule  as  stated  by  Wallfl, 
by  the  New  Hampshire  court,  and  al»>  in  MaUoney  v.  Horan^ 
49  N.  Y.  116;  10  Am.  Rep.  885.    See  ako  FisMi  v.  Fi$Mi^ 
1  Blackf.  860;  12  Am.  Dec.  251;  Olrieh  t.  DriecheU,  66  IncL 
358;  Snapp  v.  Bnapp,  67  Ky.  554;  Lee  v.  Kingebmy,  18  Teac 
68;  Cayce  v.  Pomll,  20  Tex.  767;  78  Am.  Dee.  211;  TadloA 
V.  Ueclee,  20  Tex.  782;  78  Am.  Dec.  218;  ChUeou  T.  BeefM9p 
29  Tex.  281;  Nichole  t.  DibreU,  61  Tax.  540;  and  UilUr  w. 
Sherry,  2  Wall.  287. 

It  has  been  suggested,  rather  tlian  aargned,  tiiat  the  home* 
stead  right  could  not  have  been  pleaded  in  the  former  aotion^ 
because  it  was  inconsistent  with  the  pka  of  title  in  Hamuh 
Graham.     How  inconsistent  is  not  apparent     Our  atatat» 
recognizes  the  homestead  right  in  the  property  of  the  wife  em 
well  as  in  that  of  the  huebaad.    It  has  ibean  mrged  in  argu- 
ment that  it  was  incumbent  on  tiie  compIainantB  in  iheier* 
mer  action  to  set  up  the  homestead  rights  of  the  defendanta 
thereia»  and  that  their  Jbaling  io  do  so  was  aonoealiug  it  from 
the  court,  and  misleading  the  court    This  is  a^strange  rula 
of  pleading.    Complainants  cannot  know,  and  have  no  right 
to  dictate,  what  defendants  ahall  vely  on  in  defending  aotions. 
Both  the  title  and  the  right  of  present  possession  in  the  proj^^ 
erty  in  question  was  litigated  in  the  former  action.    The  final 
result  of  that  litigation  waa  an  adjudication  advene  to  plain* 
tiffs  in  error.    It  is  now  sought  to  rolttigate  the  same  matter 
on  the  ground  tliat  the  plaintiffs  in  enor  jiad  a  .good  defense 
to  the  former  action  which  they  did  not  present,  and  that  the 
decree  was  consequently  wrong, — not  wrong  as  being  aner* 
roneous  decision  of  the  case  as  presented,  but  wrong  as  not 
being  what  it  ought  to  have  been  if  such  defisnse  had  been 
presented.    This  is  the  condition  of  the  matter  now,  however 
ingeniously  it  may  be  disguised.    We  cannot  know  what  the 
judgment  and  decree  would  have  been  if  such  defense  had 
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been  presented;  but  we  do  know  that  if  any  good  defense  had 
been  presentedy  and  eBtablished  by  abundant  proo^  or  con- 
feflsed  by  the  opposite  party,  and  the  oourt  had  erroneously 
ignored  it|  and  liad  erroneously  deoided  the  case  on  other 
RToonds,  and  had  rendered  a  final  judgment  and  decree  clearly 
emMieoas,  the  error  oould  not  be  corrected  in  this  proceeding. 
When  the  supreme  oourt  of  the  territory,  the  court  of  last  re- 
Bort|  acted  upon  the  matter,  however  erroneously,  no  other 
court  oould  question  the  correctness  of  its  decision.  In  short, 
the  jurisdiction  of  the  court  in  the  former  action  in  admitted, 
and  is  clear  from  the  pleadings,  and  its  decree  cannot  be  col- 
laterally attacked.  It  is  sought  in  this  action  to  have  that 
decree  declared  null  and  ToicL  It  has  not  been  shown  to  be 
null  and  void,  but  the  eonirary.  It  has  not  even  been  shown 
thai  it  is  erroneous  on  the  case  presented  in  that  action,  but 
erroneous  because  defendants  had  a  good  defense  which  they 
withheld.  In  the  language  of  Wells,  supra:  **If  one  of  the 
luurtiee  neglect  or  does  not  wish  to  introduce  a  part  of  his  evi- 
dence, when  it  is  known  to  him,  the  issue  cannot,  after  a  final 
decision,  be  opened  to  enable  him  to  do  so.'*  And  this  would 
■eem  to  be  the  rule  in  proceedings  directly  attacking  a  judg- 
ment, and,  a  Joriiori^  in  cases  of  collateral  attack.  AH  mat- 
ten  of  diffeienee -between  the  parties  in  interest  in  this  action 
are  shown  by  the  petition  to  have  been  adjudicated  in  a  former 
action.  The  demurrer  to  the  petition  was  therefore  properly 
enstained.    The  Judgment  is  Affirmed* 

JvDOHBn;  SarroppKL  bt.  — The  prinoiple  of  vmJudiccUa  extendi  not  only 
te  qoaetioiie  of  fact  and  of  law  which  were  deoided  in  the  former  anit,  bat 
abo  to  groanda  of  reooTory  or  defenae  which  might  hsTO  been,  bnt  were  not» 
pnaentod:  Harmon  ▼.  Amiiior,  123  HL  122;  6  Am.  St.  Bep.  602;  HoNt^f  r, 
Bweh,  83  Oa.  1;  20  Am.  Si  Rep.  301;  DiM  v.  MarchanC,  87  Vft.  447. 
Aa  •4j<>^i<><^^oi^  i*  Ao^  oottolnsiTe  aa  to  mattera  not  in  iaane,  nnleaa  they  are 
inoident  to  or  eaaeatiaUy  ooaneoted  with  the  aabject- matter  of  each  adjadi- 
eaAion:  Donahue  ▼.  XnOotk,  81  Iowa»  290;  bat  whatever  ia  neoeasarily  im- 
plied in  the  former  deoiaion  ia,  for  the  parposes  of  estoppel,  deemed  to  have 
bttan  aotnally  deoided:  HunUeg  ▼.  HoU^  59  Conn.  102;  21  Am.  St.  Rep.  71. 
And  a  decree^  on  final  hearing,  diamiasing  a  biU  to  remove  a  clond  on  title* 
tboagh  the  diaminal  reaulta  merely  from  defect  of  proo^  ia  reijudieata,  and 
ban  a  aabaequent  aait  hg^  complainant  against  the  aame  partiea,  inTolving 
tto  title  to  the  aame  land:  ChUu  ▼.  CkampenoUt  69  Miaa.  603. 

JaDGMBHT  —  HOIUSXSAD    RlflHIB,   HOW    FaR    ArVSCTBD  BT.  ^  A  JVDO- 

KIMT  of  forobUanre  againat  hatband  and  wife  oondosively  aettlea  that  the 
property  directed  to  be  aold  waa  not  within  the  homeatead  exemptiim  al 
tho  tiaa  of  rendition,  nnleas  frand  ia  aH^psd:  L&t  ▼.  Kmatbrny,  13  Tex.  68| 
S8  Am.  J>at.  ft4fiL     Bat  a  decree  of  loreoloaace  oonolndea  the  nghta  neither 
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ol  husUand  nor  wifa^  when  the  husband  appears  alone  in  the  suit:  Revc^M 
▼.  Kraemer,  8  CaL  66;  68  Am.  Dea  804;  Bumap  v.  Oook,  16  Iowa,  149;  8G 
Am.  Deo.  507;  Larwm  ▼.  ReynobU^  18  Iowa,  679;  81  Am.  Deo.  444.  And 
where  husband  and  wife  join  in  a  mortgage  of  homestead  property,  but  tb^ 
wife  does  not  release  her  homestead  rights  suoh  right  is  not  affected  by  foro* 
closure  and  sale  of  which  the  parties  had  notice^  and  to  whioh  they  did  bo% 
object^  and  snch  sale  will  h%  sal  Mids  on  motioiu  HoMm  ▼•  LftdfaMrf,  9M, 
IlL  iK/i  88  Am.  Dec  SU. 


Mbtoalf  t;.  Hart. 

p  Wtoktho,  tax\ 

pAKnas— Dmon  ni.  — If  one  of  several  heirs  hss  brought  aaaolioB  to  i«- 
corer  possession  of  real  property,  a  suit  in  equity  may  bo  maintained 
against  him  without  joining  hia  co-heirs  as  defendants  to  enjoin  his 
further  prosecution  of  the  action  at  law,  and  for  other  equitable  relief. 

PBAoncB  IM  GHASCBRT.^THn  RiLUF  Whioh  MAT  BB  Grantkd  in  a  aoit 
in  chanoery  must  be  restricted  to  the  issues  formed  by  the  pleadings. 
Hence  if  the  suit  is  to  restrain  the  prosecution,  by  defendant^  of  actiona 
of  ejectment  or  for  specific  performance,  and  if  tiiat  is  refused,  for  tho 
allowance  of  the  value  of  complainant's  improvements  on  the  property, 
the  court  oannot^  in  the  absence  of  affirmative  pleadings  on  behalf  of 
the  defendant,  decree^  after  the  cause  has  been  submitted  for  decision, 
that  the  defendant  be  allowed  to  file  a  cross-bill,  and  upon  the  filing  of 
auch  eroea-bill  on  the  same  day,  enter  a  decree  against  complainant  for* 
the  possession  of  the  property,  and  for  a  sum  specified  for  the  usa^  en- 
joyment, renti^  and  profits  thereof. 

JfypaMBHT  oB  DBcnBB  OoTBXDB  OB  THB  IsBUBB  is  to  that  extent  without 
jurisdiction  and  void. 

Obahobrt  Pbioticb.  —  Ab  OppoRTirBnT  to  Abswbb  a  Obo88>bill  must  al- 
ways be  given  the  complainant^  and  he  cannot  be  estopped  from  urging 
the  denial  of  this  right  as  a  causa  for  the  reversal  of  the  decree  by  show- 
ing that  his  bill,  and  the  evidence  offered  to  support  it,  were  such  tiial 
he  could  not  have  answered  the  croes-biU  without  contradicting  them. 

Sfbchio  Pbbiobmamob — Unobrtaimtt  IB  OoNTRAor.  ~A  promise  that 
when  the  promisor  shaU  obtain  title  to  a  certain  tract  of  land,  he  will, 
for  a  small  or  nominal  consideration,  convey  to  occupants  who  have 
made  improvements,  without  specifying  the  character  or  value  of  tiie 
improvements  to  be  made,  or  the  amount  to  be  paid,  is  too  unoertaia 
to  sustain  a  decree  for  specific  performance. 

Spbchfio  Pbriobmanob  oanmot  bb  Dborbbd  or  thb  Contraot  Lbavbi 
SoMB  ov  ITS  Terms  open  for  future  treaty,  or  to  be  afterwards  settled. 

SFBCinO    PbRTOKMAMCB  —  Ck>KTRAOT    MaDB  A8    ADMiyiSTRATOB. — A  oou- 

tract  purporting  to  be  made  by  J.  W.  H.,  administratrix  of  the  estate 
and  guardian  of  the  minor  children  of  Y.  K.  H.,  covenanting  with  the 
people  of  the  town  of  B.  that  she  will,  upon  obtaining  a  patent  from  the 
United  States  for  the  land  upon  which  the  said  town  is  situate,  sell  to 
parties  in  poesession  certain  lands  upon  the  terms  specified,  on  condi- 
tion that  no  further  delay  is  caused  or  expense  incurred  on  account  of 
affidavits  or  protests  which  have  been  or  may  be  filed  in  opposition  to 
auch  patent,  doea  not  entitle  a  land-holder  to  maintain  auit  for  apecifia 
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J.  W.  H.  penooally,  she  liaTiiig  iBee^cdtd  to  a 
fttt  of  tlM  ptopoiiy  M  one  of  the  betn  of  V.  K.  H.,  beoante  it  it  nuuii* 
iwt  frooi  tiie  ooatnot  tliat  it  was  ondorttood  by  tha  paitiM  theroto  that 
it  vwdd  be  perfonned  by  the  pfonuaor  in  her  capacity  of  adminiatratrix 
Mid  gMffdion,  and  aooh  perf ormanee  waa  not  poeeibla. 
BooiA  Pasol  UaussK  kat  bs  Rsvokbd  by  the  Uoeater  at  any  tinie^ 
Mid  ia  roTokod  by  hia  death,  or  the  lale  of  the  real  proper^  inTolTod. 
rooMxtom  om  IticmraB  Don  aov  UaDo  What  jum  bbv  Dom  inii>m 
Ii;  nor  mnke  that  nnlawfol  which  waa  lawfol  when  done. 

Takm  Poonnov  avd  to  Bbiov  iMrRoyxM  cma  ukw  Rcal 

rooolta  when  a  peraon  having  a  poeseasory  right  eaoaee  it  to 

bo  januHoTly  nnderatood  that  he  is  glad  to  aee  boildings  and  other  im- 

pnt  npon  property,  and  that  ho  will  not  regard  nor  treat  aa 

tiioio  who  ereet  them  and  ooonpy  his  land. 

OmniMD  WITH  AX  iFTBsnr  m  vov  RjnrooABU  by  the  eon* 

of  the  realty  to  which  it  relates. 

MAT  Baoom  mm  Aobmhewt  fon  a  Valuablb  OomiDnuLTioiry 

tho  enjoyment  of  it  mast  neoessarily  be  preceded  by  the  ex- 

pandltttro  of  mon^}  and  when  Ihe  licensee  has  made  improvements  or 

eapital  in  eonaaqnenoe  of  a  lieense^  he  baa  beccoM  a  pnrohaser 

^  TolTiaMo  iTft**tli^*^ratlon« 

1^  PBOTSonov  or*  ni  Bonrr.  —  When»  by  anthority  of  a  parol  ti- 
the lieonaee  baa  been  pat  in  possession  and  indoced  to  place  Tain- 
•bio  improirenients  on  tho  land,  of  which  ho  would  be  defranded  and 
lohbed  by  the  revocation  of  tho  license,  equity  will  interpcee^  and  either 
inbkl  tho  lioensor  to  revoke  tiie  license,  or  impose  anoh  terms  aa  will 
avoid  frand  and  aoompliah  what  justice  and  good  conscience  demand. 
Vkimi  IB  UlTFAiB  Dbauxo,  and  when,  throogh  indnoements  held  oat  by 
Oiio  person,  another  is  inflneneed  to  change  his  position  so  that  he  can* 
■04  bo  pUced  in  9taim  9110^  and  will  be  seriously  damaged  unleas  the 
pramiae  ia  fnlfilled,  then  the  refusal  to  perform  is  fraud. 

;«•  Sunns  oar  PAsmi  ov  vhx  Bsvooatioh  ov.^When  a  party 

boon  psrmitted  to  enter  npon  land  under  an  agreement  that  he  may 

do  ao  and  ereet  improvements  thereon,  and  that  he  would  be  allowed  to 

sneh  land  for  a  small  or  nominal  oonsidaration,  and  such  agree- 

it  ia  not  enforceable^  because  both  parol  and  nncertain  in  its  terms^ 

the  fiosnae  given  to  him  to  occupy  ia  revoked,  botb  ho  and  tiio 

of  tiio  land  nmst  bo  treated  aa  having  an  interest  therein,  and  ho 

Aonld  bo  allowed  tiio  value  of  his  improvements,  and  such  value  should 

a  Usn  on  the  property,  and  unless  their  value  is  paid  into 

for  Ua  nscb  the  property  ahould  be  sold,  and  the  proceeds  divided 

betwoon  him  and  tiio  land-owner  in  proportioB  to  their  respectiTO  inteiw 

Oftorte  N.  PiOUT  and  J.  J.  Orr^Jor  appellant. 

IFSUcMi  WaT9  Peek  and  CarroU  H.  Parmdee^  for  appellee. 

OovAWAT,  J.  This  is  a  suit  for  speoific  perfonnance  of  oe» 
Ubk  alleged  oontraots  for  the  conveyance  of  realty,  and  to 
•njdn  the  holder  of  the  legal  title  from  prosecating  actions  of 
tjectment  at  law  for  the  possession  of  such  realty.  Defendant 
•nd  appellee,  Juliet  W.  Hart,  holds,  and  since  June  28,  1884, 
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bas  held,  &6  legal  tide  to  the  property  in  question.    Compli 
ant  and  appellant,  Bd,  D.  Metcal^  holds,  and  since  an  earlier 
date  has  held,  possession  of  the  same,  claiming  an  equitable 
right  thereto.    The  property  consists  of  lots  1, 2,  and  3,  and  the 
northerly  fivefeet  of  lot  4,  in  blook  1,  and  lot  11,  and  the  sootfa* 
eriy  eight  feet  of  lot  12,  and  the  northerly  six  feet  of  lot  10, 
in  block  18,  in  the  town  of  Buffalo,  Johnson  County,  Wyoming. 
All  of  this  property  was  included  in  a  desert-land  entry  made 
by  Verling  K.  Hart,  June  9,  1879.    He  died,  intestate,  Febru- 
ary 17,  1888,  having  made  "ftnal  proof  and  payment,  under  his 
desert-land  entry,  September  27, 1882;  and  patent  for  the  land 
was  issued  in  his  name,  accruing  to  the  benefit  of  his  heirs, 
January  19,  1884.    The  legal  title  of  defendant  and  appellee 
she  derives  as  widow  and  one  of  the  heirs  of  said  Verling  K. 
Hart,  deceased,  and  by  Virtue  of  proceedings  in  the  probate 
court  of  said  county  of  Johnson  for  the  settlement  and  dis- 
tribution of  the  estate  of  her  deceased  husband.    The  other 
heirs  are  three  minor  children  of  herself  and  the  deceaeed. 
The  equitable  title  of  complainant  and  appellant  he  derxves 
from  an  alleged  promise  or  agreement  made  by  Yerling  K. 
Hart  for  the  purpose  of  encouraging  the  building  of  a  town 
upon  the  land  included  in  his  desert  entry,  tiiat  upon  acquir- 
ing title  he  would  sell  and  convey  to  each  resident  who  should 
have  improvements  upon  said  land  that  portion  occupied  by 
such  improvements,  at  a  Jiominalx>r  small  price.    Con:^plain* 
ant  claims  that  on  acoount  of  such  promise  he  occupied  the 
land  described  as  in  block  1  in  the  spring  of  the  year  1682, 
and  then  and  afterwards  made  valuable  improvements  upon 
it.    He  also  claims  that  the  land  described  as  in  block  18  was 
occupied  and  improved  in  the  summer  of  1882  hy  one  William 
Burgess  on  account  of  said  promise  of  said  Verting  K.  Hart, 
and  with  his  knowledge,  and  without  any  objection  by  him, 
and  that  complainant  succeeded  to  the  rights  of  said  Burgess 
by  purohAae  in  1888,  and  has  ever  since  held  possession  of 
this  property.    After  the  death  of  Verling  E.  Hart,  and  before 
the  issue  of  the  patent  for  the  land  included  in  his  desert  ten- 
try,  a  number  of  the  citizens  of  Buffalo  made  affidavits  and 
protests  against  the  issuing  of  the  patent.    This  resulted  in 
an  instrument,  in  writing,  in  the  form  of  «  contract  with  the 
people  of  the  town  of  Buffalo,  dated  September  2Q,  1888,  and 
signed  by  Juliet  W.  Hart,  who  is  described  in  the  body  of  flw 
instrument  as  administratrix  of  the  estate  and  guardian  of 
the  minor  children  of  Verling  £.  Hart,  deceased,  stating 
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land  ooBdKtiOiw  upon  whioh.  flhe  would,  upon  obtaining 
m^  pMtoiii.froiQ  the  United  Siotoft  &r  the  land  upon  which  the 
Olid  towni&aitiurted,  aelL  to  the  partiee  in  poeaeoflion  certain 
Iflto  witliini  aaid  town.  It  is  to  be  obeerved  thai  the  plat  of 
tUsftowa  duriding  it  into  lota,  eatablishing  streets  and  alleysi 
«tB.y  in  fEMit^  making  it  a  legale  unincorporated  town  under  the 
laws  of  tfaa  territory  of  Wyoming,  waa  not  filed  in  the  office  of 
the  county  clerk  till  July  29, 1884,  more  than  ten  months 
after  the  date  of  tiua  alleged  contract  Ibr  the  disposal  of  lots 
in  the  town.  One  of  the  conditions  upon  which.  Mrs.  Hart  so 
agreed  Co  convey  lots  on  the  terms  in  the  said  instrument 
qiecified  was  that  no  further  delay  should  be  caused  nor  any 
expenae  inoumd  on  account  of  affidavits  or  protests  which 
had  already  been  made,  or  which  might  thereafter  be  made, 
in  oppositicMi  to  the  issuing  of  a  patent  by  the  United  States 
tor  aaid  land.    Complainant  claims  also  under  this  contract. 

Before  the  commencement  of  this  suit,  defendant  had  begun 
two  aotiona  of  ejectment  against  complainant  for  the  posses- 
aion  of  the  realty  described  as  in  block  1  and  in  block  18,  re* 
speotively.  Gomjdainant  asks  that  defendant  be  enjoined 
from  further  proaeouting  aaid  suits,  and  asks  for  a  decree  for 
the  apeeifio  performance  of  said  alleged  contracts  for  the  con* 
veyanoe  to  him  of  said  realty,  or  if  that  be  denied,  that  the 
value  of  his  improvements  be  ascertained,  and  allowed  to  him, 
and  made  a  lien  upon  the  propearty.  The  answer  of  defendant 
denies  that  Verling  K.  Hart  ever  promised  to  sell  or  convey 
uy  portion  of  the  land  embraced  in  his  desert-land  entry  upon 
obtaining  patent  therefor,  to  settler^  making  improyements,  or 
to  any  person  or  persons,  for  a  nominal  price,  or  any  price; 
denies  tliai  he  ever  encouraged  or  permitted  such  settlements 
or  improvements  to  be  madeon  the  land;  denies  that  he  knew 
the  improvements  of  complainant  or  Burgess  were  made;  de* 
nies  that  the  instrument  of  date  September  20, 1888,  is  a  con- 
tract whicii  may  be  enforced;  denies  that  the  conditions  upon 
wfai<di  it  wae  to  take  effoot  ever  came  to  pass;  and  asks  that 
she  be  dismissed,  with  costs.  These,  in  brief,  are  substan- 
tially the  isBOBB  made  by  the  pleadings  in  this  suit,  and  upon 
which  thecanse  waa  tried,  the  evidence  taken,  and  the  cause 
aqpied  and  aidmiitted  in  the  district  court. 

A  prsliminaiy  objection  to  the  bill  is  made  by  defendant 
that  the  other  heirs  of  Verling  E.  Hart,  deceased,  should  have 
been  made  parties  defendant;  that  the  claim  of  complainant 
ie  a  charge  xj^pan  the  interest  of  all  the  heirs  in  the  real  estate; 
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and  that  all  should  have  been  joined  as  defendants,  to  prevent 
a  multiplicity  of  suits.  It  is  sufficient  to  say,  upon  this  poinii 
that  defendant  herein  alone  is  claiming  the  property,  and  thai 
she  alone  brought  the  actions  of  ejectment  against  complain- 
ant for  its  possession.  Complainant  has  a  right  to  defend  his 
possession  by  proper  suits  when  assailed,  and  it  oooasiona  no 
multiplicity  of  actions  to  seek  other  relief  in  the  same  suit  or 
suits. 

It  is  also  urged  that  complainant  is  chargeable  with  laches 
in  not  bringing  his  suit  sooner,  and  therefore  should  not  be 
allowed  to  prosecute  his  suit  now.  The  delay  is  not  claimed 
to  have  occurred  since  the  commencement  of  the  actions  of 
ejectment  by  defendant.  Any  delay  prior  to  that  time  is 
chargeable  to  her,  at  least  equally  with  complainant.  Some 
of  the  time  was  occupied  with  mutual  negotiations  for  settle, 
ment,  and,  besides,  complainant  was  in  possession  of  the  prop- 
erty. If  wrongfully  so,  it  was  incumbent  on  defendant  to  put 
him  out  of  possession  without  undue  delay,  at  least  to  as  great 
an  extent  as  it  was  upon  him  to  perfect  his  title. 

The  court  below  found  in  favor  of  defendant;  found  that 
the  possession  of  complainant  was  wrongful  and  tortious  since 
June  28,  1884,  and  dismissed  his  original  and  amended  bills; 
and,  among  other  things,  gave  judgment  against  him  for  costs* 
So  far  this  is  just  the  relief,  and  all  the  relief^  sought  by  de- 
fendant in  her  answers  to  complainant's  original  and  amended 
bills,  and  leaves  her  at  liberty  to  prosecute  her  actions  of 
ejectment  for  the  possession  of  the  property,  and  for  damages 
for  its  detention,  if  she  qo  desire,  —  causes  of  action  which 
might  be  joined  by  the  law  in  force  at  the  time  these  actions 
were  begun  and  still  in  force.  And  this  would  seem  to  be  sb 
adjudication  upon  all  of  the  issues  made  by  the  pleadings. 
But  the  court  below  did  not  stop  here.  In  its  decree  is  em- 
bodied an  order  allowing  defendant  to  file  a  cross-bilL  Ac- 
cordingly, we  find  a  cross-bill  of  defendant  indorsed  as  filed 
the  same  day  of  the  rendering  of  the  decree,  December  18, 
1889.  We  also  find  that  the  motion  for  leave  to  file  this 
cross-bill  was  made  only  the  day  before,  and  taken  under  sd« 
visement  by  the  court  Under  the  issues  in  the  oause  (for  no 
issue  was  made,  sr  could  have  been  made,  under  this  cross- 
bill), all  the  relief  asked  for  by  defendant  was  ^  to  be  hence 
dismissed,  together  with  her  reasonable  costs  and  charges  in 
this  behalf  incurred  and  sustained.''  When  the  two  actions 
of  ejectment  were  begun,  and  when  this  suit  was  begun,  the 
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law  practioe  and  chancery  practice  were  eeparate.  The  de- 
imfle  in  this  snii,  up  to  the  day  before  the  rendering  of  the 
decree,  was  evidently  conducted  npon  the  idea  that  it  was 
best  tar  defendant's  interest  not  to  aek  any  affirmative  relief 
in  this  Buit|  bnt  merely  to  oppose  and  defeat  complainaDt's 
appttcatioa  for  a  conveyance  of  the  property,  and  for  an  in- 
JnnctioQ,  and  then  proceed  to  assert  her  legal  title,  and  to 
piDseeutoJier  actions  for  possession  and  damages  on  the  law 
side  of  the  court,  unencumbered  by  equitable  considerations  or 
defenses, — a  course  which  would  seem  to  commend  itself  to 
any  prudent  practitioner.  Defendant  may  have  desired  a 
jury  trial  in  those  actions,  to  which  either  party  was  entitled, 
and  which  would  have  been  specially  appropriate  in  the  as- 
sessment of  dami^es,  rental  values,  eto.  But  this  cross-bill 
asks,  additionally,  for  a  judgment  and  decree  against  com* 
pleinant,  Bd.  D.  Metoalf,  for  the  possession  of  the  property, 
and  for  nine  tiiousand  dollars  for  the  use,  enjoyment,  rents, 
issues,  and  profits  thereof^  and  for  interest  on  this  sum  from 
March  81, 1887;  and  the  decree  contains  a  finding  and  judg- 
ment in  favor  of  the  defendant  for  the  possession  of  the  prop- 
srty,  and  for  the  value  of  the  uae,  enjoyment,  rents,  issues,  and 
profito  thereof^  from  September  6^  1885,  and  orders  a  reference 
to  a  noaster  to  take  testimony  and  ascertain  those  values. 
These  values  had  not  been  ascertained,  because  they  were  not 
b  issue. 

What  induced  this  very  radical  change  in  the  views  of  de- 
lindant  as  to  the  relief  she  ought  to  seek  in  this  particular 
suit,  the  transcript  of  the  record  before  us  does  not  disclose. 
But  the  brief  of  her  counsel  filed  herein  informs  us  that  the 
ease  was  heard  at  the  June  term,  1889,  of  the  district  court, 
and  reserved  for  consideration,  and  that  in  September,  1889, 
the  district  judge  filed  an  opinion.  This  opinion  is  quoted  at 
length  in  the  brief.  No  cross-bill  had  then  come  to  light 
The  pleadings  were  the  original  and  amended  bills  of  com- 
plainant, oonsidered  together  as  one  bill,  it  seems,  without 
olqection,  and  the  answers  thereto  by  defendant,  and  the  rep- 
Ucatfon  by  complainant  The  complainant  claimed  in  his 
pleadings,  and  endeavored  to  show  by  his  evidence,  that  he 
was  entitled  to  an  injunction  restraining  the  possessory 
actions  at  law  of  defendant  upon  her  legal  title,  and  to  a 
oonveyanoe  of  the  property  in  controversy  to  him  from  de- 
fendant, or,  if  this  should  be  denied,  at  least  to  the  value  of 
his  improvements.    The  pleadings  and  proofs  on  the  part  of 
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Che  defendant  were  intended  to  show  the  oentrary  of  all  this, 
and  that  defendant  should  be  diBini»eedy  with  costs,  and  halt 
at  liberty  to  pursue  her  actions  at  law«  For  this  die  asked, 
and  for  nothing  more.  The  opinion  of  the  learned  ohanoellor 
who  tried  this  cause  in  the  court  below  waa  against  the  oom« 
plainant  on  erery  branch  of  his  case,  and  denied  him  all  of 
the  relief  sought.  It  also  indicated  that  a  decree  should  go 
against  him  for  the  possession  of  the  property^  and  for  rent 
from  date  of  defendant's  commencing  the  suits  of  ejectment^ 
or  from  September  7|  1886,  whichever  was  earliest;  and  tliat 
complainant  should  be  allowed  nothing  for  improvementai 
but  should  be  allowed  for  taxes  actually  paid  by  him.  The 
opinion  then  proceeds:  ^The  cause  having  been  brought  in 
equity  to  enjoin  the  prosecution  of  an  action  of  ejectment^  and 
to  compel  a  conveyance  of  the  property,  it  falls  within  that 
category  of  cases  where  the  chancellor,  being  possessed  of  the 
whole  case,  shall  render  all  the  relief  to  wliich  the  parties  are 
entitled.''  This  principle  is  entirely  correct,  but  it  applibs 
just  to  the  *' whole  case,"  and  nothing  else.  And  the  ^wholo 
case  "  is  just  the  case  made  by  the  pleadings,  and  is  conati* 
tuted  of  the  issues  formed  by  the  pleadings,  and  nothing  else; 
and  the  relief  which  the  chancellor  may  render  is  such,  and 
only  such,  as  the  parties  show  themselves  entitled  to  by  thttr 
pleadings,  and  by  evidence  pertinent  to  those  pleadings;  and 
the  prayer  for  relief  is  part  of  the  pleadings. 

In  this  case,  at  the  time  of  the  filing  of  this  opinion  of  tho 
chancellor,  there  was  no  prayer  for  affirmative  relief  by  de* 
feudant  at  all.  She  had  filed  no  cross-bill;  neither  any 
pleading  setting  up  grounds  for  or  claiming  affirmative  relief* 
As  already  stated,  she  merely  asked  to  be  dismissed,  with 
costs,  and  she  made  no  prayer  for  general  reliel  The  rola 
upon  this  subject,  in  which  all  the  authorities  concur,  is  well 
stated  by  Black  in  his  recent  valuable  work  on  judgments: 
"According  to  the  settled  practice  in  equity,  the  rule  in  regard 
to  decrees  is  similar  to  tliat  just  stated  as  governing  judg* 
ments  at  law,  vix.,  that  it  is  error  to  decree  relief  not  sought 
in  the  bill.  In  other  words,  if  the  complainant  has  prayed 
for  specific  relief  in  the  premises,  or  relief  as  to  a  specific 
subject-matter,  no  more  extensive  relief  can  properly  be  ao» 
corded  to  him":  1  Black  on  Judgments,  sec.  141.  This  Ian* 
guage  mentions  complainants  only,  but  the  same  rule  applies 
to  defendants  when  they  seek  affirmative  relief.  They  then 
become  complainants  in  effect,  if  not  in  name.    There  are 
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§ome  authorilteB  to  the  eBeoi  that  relief  may  \m  granted  which 
is  not  asked  for  in  the  formal  prayer  for  relief,  but  snch  relief 
must  be  within  the  issaeSi  and  the  bill  somewhere  mnst  show 
that  the  party  is  entitled  to  it,  even  where  there  is  a  prayer 
for  general  reliel  Farther,  a  judgment  or  decree  outside  of 
the  issnes  is  without  jurisdiction,  and  Yoid.  We  quote  again 
from  Black:  ^  Besides  jurisdiction  of  the  person  of  the  de- 
ftndant  and  of  the  general  subjeot-matter  of  the  aetion,  it  is 
necessary  to  the  yalidity  of  a  judgment  that  the  court  should 
have  had  jurisdiction  of  the  precise  question  which  the  judg- 
ment assumes  to  dedde,  or  of  the  particular  remedy  or  relief 
which  it  assumes  to  grant.  In  other  words,  a  judgment  which 
passes  on  matters  entirely  outside  the  issue  raised  in  the  xeo- 
ord  is  w  fiir  invalid  *':  Black  on  Judgments,  sea  242.  There 
was  DO  issue  joined  or  tendered  in  this  case  as  to  the  right  of 
possession.  The  issue  was  as  to  the  conveyance  of  the  bare 
legal  title  to  one  who  already  had  possessioni  under  claim  of 
the  eqnitaUe  right  to  both  title  and  possession*  There  was 
no  issue  as  to  rente  and  profits.  AU  that  was  said  by  defsnd- 
ant  in  hrr  pleadings  upon  that  subject  when  the  case  was 
tried  was  in  the  concluding  paragraph  of  her  answer  to  the 
original  bill,  ia  these  words:  **  And  defendant  further  says 
that  oomplainant  has  derived  great  benefit  and  emolument 
from  tbs  Qse  of  said  premises^  much  greater  than  the  value  of 
any  improvements  by  him  placed  thereon,  for  which  this  de* 
iMdaati  nor  Verling  E.  Hart,  deceased,  ever  received  the 
slightest  compensatioa.  Wherefore  defendant  asks  to  be  dis- 
missed, with  her  costs  and  reasonable  charges  in  this  behalf 
incurred."  Sudi  was  the  state  of  the  case  at  the  June  term, 
1889,  wlien  the  case  was  tried  and  submitted.  Sueh  was  the 
state  of  the  case  in  September,  1889,  when  the  opinion  of  the 
kamed  chancellor  was  filed.  How  was  it  on  December  18th 
of  that  year,  when  the  decree  was  rendered? 

It  woold  appear  that  defendant,  finding  relief  which  she 
bad  not  sought  in  the  case  about  to  be  cast  upon  her,  endeav- 
ered  to  prepare  a  pleading  to  sustain  the  proposed  decree.  On 
December  12th  she  presented  her  cross-bill,  and  moved  fiur 
kave  to  file  it  This  motion  was  taken  under  advisement 
The  next  day  the  decree  in  the  cause  was  rendered^  including 
an  order  sustaining  defendant's  motion  for  leave  to  file  her 
cross-bill,  and  granting  her  all  the  relief  asked  for  in  her 
eroBS-bill,  except  interest  From  this  decree  complainant  ap- 
peala    The  statute  in  regard  to  cross-bills^  in  fane  when 
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suit  was  began,  and  under  which  it  must  be  concladed,  is 
found  in  the  Compiled  Laws  of  1876,  as  follows:  — 

"  Sec.  681.  Any  defendant  may,  after  filing  his  answer, 
exhibit  and  file  his  cross-bill,  containing  his  interrogatoiieB 
to  the  complaint  or  complaints  [complainant  or  complainants 
is  evidently  meant],  and  call  upon  him  or  them  to  make  an- 
swer thereto.  In  such  case,  the  complainants  shall  be  held 
to  answer,  plead,  demur,  or  except  to  such  cross-bill  in  the 
same  manner  and  under  the  same  penalties  that  a  defendant 
or  defendants  are  hereinbefore  required  to  answer,  plead,  de* 
mur,  or  except  to  an  original  bill.  If  the  cross>bill  is  filed  in 
term  time,  the  complainant  or  complainants  shall  answer 
within  such  time  as  the  court  may  order;  if  filed  in  vacation, 
the  complainant  or  complainants  shall  answer  such  oross-bill 
within  the  time  hereinbefore  prescribed  for  defendants  to  an- 
swer original  bills;  and  the  issuance,  service,  and  retam  of 
subpoenas,  or  publication  of  notice  in  case  of  non-residents, 
shall  be  the  same  as  hereinbefore  provided  in  the  oommenoe- 
ment  of  actions  in  chancery." 

The  argument  of  defendant  is,  that  this  section,  by  its  terms, 
applies  only  to  cross-bills  seeking  discovery.  The  interroga- 
tory clause  is  omitted  from  defendant's  cross-bill.  Therefore, 
it  is  claimed,  this  section  does  not  apply,  and  the  common* 
law  rule  governs.  If  this  be  so,  which  is  not  admitted,  no 
common-law  rule  has  been  shown  denying  complainant  the 
opportunity  to  answer  a  oross-bill.  It  is  further  argued  that 
the  relief  sought  by  the  cross-bill  is  only  such  as  results  to 
defendant  from  her  successful  denial  of  complainant's  original 
and  amended  bills,  and  such  as  might  have  been  claimed  in 
her  answers  to  those  bills,  and  therefore  her  cross-bill  admits 
of  no  answer.  This  is  a  non  $equitwr.  Admitting  that  the 
claims  for  the  very  important  affirmative  relief  demanded  by 
the  cross-bill  might  have  been  set  up  in  the  answer  of  defend- 
ant, they  would  then  have  been  denied  by  the  replication, 
and  would  have  been  in  issue  when  the  cause  was  tried  and 
submitted.  As  it  is,  they  have  never  been  in  issue  at  any 
time. 

The  doctrine  of  estoppel  is  invoked  against  oomplainanL 
It  is  claimed  that,  by  his  pleadings  and  proofs  already  in  the 
record,  he  would  be  estopped  from  setting  up  any  possible  de- 
fense to  the  matters  alleged  in  the  cross-bill,  if  allowed  the 
opportunity.  After  stating,  in  their  brief,  matters  which  they 
consider  established  by  complainant's  pleadings  and  proo&» 
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ddendant^t  atlomeyi  my:  ^  He  was  estopped  from  denying 
any  of  these  fiicts;  he  could  baye  answered  only  by  denying 
tbem.**  We  are  not  prepared  to  say,  as  matter  of  law,  that 
CTery  possible  defense  that  complainant  might  make  to  the 
new  matter  of  the  cross-bill,  or  any  portion  of  it,  is  admitted 
away  by  his  pleadings  or  proofii  upon  other  issues.  Were 
each  a  thing  possible,  even  then  complainant  would  have  a 
right  to  an  opportunity  to  ansfrer  the  eross-bill,  if  he  could  do 
nothing  more  than  confess  a  decree,  and  save  additional  costs. 
In  othor  branches  of  the  case  defendant's  attorneys  hsTc 
shown  great  industry  in  citing  numerous  authorities  to 
support  their  positions.  To  sustain  their  argument  that 
complainant  was  not  entitled  to  an  opportunity  to  answer  de- 
iimdanf  s  cross-bill,  they  have  not  cited  one.  It  is  not  likely 
that  such  an  authority  can  be  found  in  the  history  of  English 
or  American  jurisprudence.  The  statement  of  the  proposition 
is  its  own  refutation.  No  argument  can  make  the  error 
plainer.  The  decree  in  this  case,  in  awarding  to  defendant 
possession  ci  the  property  in  question,  and  in  awarding  pnK 
cess  to  put  her  in  possession,  and  in  awarding  to  her  rent,, 
goes  outside  of  the  issues  as  shown  by  the  record.  It  is  as  if 
a  man  and  his  wife  should  be  parties  to  a  suit  invoMng  her 
homestead  rights,  and  evidence  should  be  admitted  tending 
to  show  incidentally  that  they  were  not  living  happily  to- 
gether, and  the  court  should  proceed  of  its  own  motion  to 
divorce  them.  The  decree  in  this  case,  for  error  in  attempt- 
bg  to  adjudicate  on  matters  not  in  issue,  must  be  reversed. 

The  decree  has  also  adjudicated  the  matters  properly  in 
issue;  that  is,  the  question  of  the  specific  performance  of  the 
alleged  contracts,  the  question  of  compensation  for  complain* 
ant^s  improvements,  and  the  question  of  enjoining  the  prose* 
OQtion  of  the  two  actions  of  ejectment  It  is  therefore  neces- 
laiy  to  examine  this  adjudication,  and  to  determine  as  to  ita 
eonrectness. 

As  to  the  alleged  contract  of  Verling  E.  Hart  to  give  title^ 
when  ho  slioold  himself  obtain  title  by  patent,  to  occupants 
of  the  land  who  had  made  improvements  thereon.  At  the 
time  these  promises  or  representations  were  made.  Hart  had 
no  title,  and  could  give  none.  It  is  not  alleged  that  he  prom- 
ised to  procure  title,  or  to  make  any  effort  to  procure  title. 
This  consideration,  while  not  conclusive,  seems  unfavorable 
to  complainant's  equities.  Neither  is  there  any  allegation  or 
proof  as  to  the  amount  or  character  of  improvement  that  would 
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be  required  of  the  eettler  to  entitle  him  to  the  benefit  of  ths 
alleged  proxnue.    ImproYemeate  are  spoken  of^  and  the  baild- 
Ing  of  a  burgh.    An  improvement  might  be  a  large  bneineoi 
house  or  a  pig*8ty;  and  the  building  of  a  bnrgh  might  oonsiBti 
in  part|  in  the  erection  of  one  or  the  otheri  or  both.    It  would 
aeem  thai  Hart  considered  that  he  had  a  right  toobjeot  to  tha 
construelion  of  infierior  buildings  on  his  land,  and  in  one  case 
intimated  that  he  did  not  regard  such  as  entitled  to  consider- 
ation.    Neither  is  the  quantitj  of  land  fixed  to  which  a  aettler 
would  be  entitled  on  aocouat  of  improvemeDts  of  any  char- 
acter.   Fischer  speaks  of  a  lot.    McCraj  mentions  improved 
lots  and  adjoiniDg  lots  as  though  two  lots  were  intended  to 
accompany  each  *'  improvement."    Neither  is  any  price  fixed. 
It  waa  to  be  a  small  price  or  a  nominal  price.   Largje  latitude 
is  not  excluded  by  these  terms.    In  McCray's  testimony  he 
speaks  of  a  nominal  figure  that  would  about  pay  the  expenae 
of  platting  eUL,  and  says  he  thought  ten  dollars  for  improved 
lots,  and  twenty-five  doUara  £or  adjmning  lots,  teo  low;  that 
he  would  fix  the  figures  at  twenty-five  dollars,  and  forty  or 
fifty  dollars.    It  may  well  be  doubted  whether  the  settlen 
generally  would  consider  these  prices  nominal,  or  whether 
they  can  properly  be  called  nominal;  and  McCray  mentions 
one  amount  as  a  nominal  price  for  improved  lots^  and  a  differ- 
ent and  larger  amonnt  as  a  nominal  priee  for  adjoining  lota. 
These  terms,  ^* nominal  prices"  and  "small  prices,**  leaTO 
much  room  fbr  controversy.    A  contract  cannot  be  spedficallj 
enforced  when  it  leaves  any  of  its  terms  open  to  future  treaty, 
or  to  be  afterwards  settled.    These  elements  of  incomplete- 
ness and  uncertainty  in  the  alleged  contract  are  fatal  to  a 
claim  for  specific  performance. 

This  brings  us  to  the  written  instrument  of  September  20, 
1883.  The  first  clause  of  this  infitrumeut  reads  as  follows: 
"  Know  all  men  by  these  presents,  that  I,  Jnliet  W.  Hart,  ad- 
ministratrix of  the  estate  and  guardian  of  the  minor  children 
of  Verling  K.  Hart,  deceased,  do  hereby  covenant  and  agree 
to  and  with  the  people  of  the  town  al  Buffalo^  Wyoming,  that 
I  wilU  upon  obtaining  a  patent  from  the  United  States  for  the 
land  upon  which  the  said  town  is  situated,  sell  to  the  parties 
in  possession  certain  lots  within  said  town  upon  the  following 
terms  and  conditions."  Then  follow  the  terms,  and  the  dos- 
ing clauses  are  the  following: — 

**  All  of  which  is  covenanted  upon  condition  that  no  further 
ielay  is  caused^  or  any  expense  incurred,  on  account  of  afll- 
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dayits  or  protests  which  haye  already  been  madei  or  which 
may  hereafter  be  made,  in  opposition  to  the  issuing  of  a  pat- 
ent by  the  United  States  for  said  land. 

^  Witness  my  hand  and  seal,  this  twentieth  day  of  Septem* 
ber,  A.  D.  1883.  Julibt  W.  Habt. 

••  Witness:  H.  S.  Elliott.* 

This  contract  is  signed,  simply,  *  Jnliet  W.  HarL"  This 
suit  is  broaght  against  Jaliet  W.  Hart.  It  is  thus  treated  as 
the  individual  contract  of  Jaliet  W.  Hart« — as  her  individual 
covenant  and  agreement^  upon  obtaining  a  patent  from  the 
United  States,  to  sell  certain  portions,  or  it  may  be  uncertain 
portions,  of  the  land.  That  contingency,  upon  which  this  con- 
tract was  to  take  effect,  if  this  view  be  the  correct  one,  has 
never  occurred.  Juliet  W.  Hart  never  obtained  a  patent  for 
the  land. 

It  may  be  said  that  Mrs.  Hart  was  endeavoring  to  secure 
the  issae  of  the  patent  upon  the  desert-land  entry  of  her  de« 
eeased  husband,  and  that  the  phrase,  *^ obtaining  a  patent,"  in 
the  contract,  merely  means  so  securing  the  issue  of  that  pat- 
ent. There  are  many  things  to  sustain  this  view.  This  is 
the  patent  which  all  the  parties  interested  were  discussing. 
This  is  the  patent,  the  issue  of  which  the  citizens  were  oppos- 
ing. This  is  the  patent  which  defendant,  Mrs.  Hart,  sought 
to  free  from  further  opposition.  This  patent  seems  to  have 
been  regarded  by  the  people  as  empowering  Mrs.  Hart,  as  ad* 
ministratriz,  to  sell  portions  of  the  land.  It  had  not  occurred 
to  Mr.  Elliott  that  this  was  not  the  case,  and  he  represented 
0ie  people  of  Buffalo.  If  such  is  the  meaning  of  the  plirase, 
''obtaining  a  patent,**  in  the  contract,  then  the  contract  is  one 
which  it  was  and  is  simply  impossible  to  perform  according 
to  its  terms.  The  issue  of  the  patent  to  Yerling  K.  Hart  gave 
Jnliet  W.  Hart  no  power  or  authority  to  sell  or  convey  any  of 
the  land.  It  gave  her  no  such  authority,  either  individually, 
or  as  guardian,  or  as  administratrix,  or  as  widow  and  heir,  or 
in  all  four  capacities  put  together.  It  may  be  said  that  Mrs 
Hart,  having  contracted  to  sell  and  convey  property  to  which 
die  had  no  title  at  the  time,  on  afterwards  acquiring  title  from 
any  source,  should  be  held  to  sell  and  convey  according  to  her 
contract;  that  the  source  of  the  title  is  not  material;  that  the 
qualification,  ^  upon  obtaining  a  patent,**  in  the  contract,  is 
not  a  material  part  of  the  contract,  and  may  be  rejected  as 
immaterial  or  as  surplusage,  and  the  contract  enforced  with- 
out it.    This  is  dangerous  ground.    Such  a  course,  in  this 
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case,  would  evidently  change  the  meaning  and  intent  of  the 
contract  from  what  waa  in  the  contemplation  of  the  parties 
at  the  time  it  was  made  and  accepted.    The  parties  evidently 
acted  under  the  impression  that,  upon  the  issuing  of  the  pat- 
ent to  Verling  E.  Hart,  Juliet  W.  Hart,  as  administratrix  of 
his  estate,  could  convey  out  of  such  estate,  before  distribution, 
the  portions  of  the  realty  belonging  thereto  which  are  called 
for  by  this  alleged  contract.    This  would  have  reduced  the 
estate  to  the  diminution  of  the  inheritance  of  all  the  heirs  in 
proportion  to  their  interest.    This  is  evidently  what  was  in- 
tended, and  not  that  the  contract  should  be  filled  out  of  the 
■share  of  one  heir  after  distribution.    It  could  not  be  known, 
-when  the  so-called  contract  was  made,  which  heir  would  get 
the  property  described,  or  whether  any  of  them  would.     It 
might  have  been  necessary  to  sell  it  to  pay  intestate's  debts. 
The  time  fixed  for  the  performance  of  the  contract,  **upon  ob- 
taining a  patent,''  sustains  this  view,  and  it  is  consistent  with 
no  other.    No  time  is  allowed  for  distribution.    No  such  con- 
tingency was  provided  for,  or,  it  seems,  thought  of.    If  the 
phrase  in  the  contract,  *' obtaining  a  patent,"  means  the  issu- 
ing of  the  patent  to  Verling  K.  Hart,  then  it  follows,  from  the 
foregoing  considerations,  that  the  contract  cannot  be  enforced 
according  to  its  true  intent  and  meaning.    If  the  phrase  has 
its  natural  meaning,  according  to  the  order  and  sequence  of 
words  in  the  contract  where  it  occurs,  and  means  the  obtain* 
ing  of  a  patent  by  the  contracting  party,  Juliet  W.  Hart,  in 
her  own  right,  then  that  contingency  upon  which  the  contract 
should  take  eflect  has  never  occurred.    In  either  view,  the 
action  for  specific  performance  must  fail.    There  are  other 
considerations  leading  to  the  same  result,  but  these  seem  to 
be  controlling  and  conclusive. 

Then  the  question  remains,  What  is  the  true  relation  of  this 
eomplainant  to  the  property  which  he  has  held  all  these 
years?  Is  he  a  trespasser?  or  is  his  possession  rightful? 
He  is  not  in  possession  by  contract  Is  he  lawfully  in,  by 
permission  of  the  party  who  had  a  right  to  give  it?  This 
brings  us  to  the  questions  of  license  and  equitable  estoppeL 

^*  License  "  is  defined  by  Abbott  to  be,  in  its  general  sense, 
permission;  consent  that  a  person  may  do  some  act  which, 
without  such  consent,  he  might  not  lawfully  do;  an  author^ 
ity  to  do  some  one  act,  or  series  of  acts,  on  the  land  of  an- 
other, without  possessing  any  estate  in  the  land.  Bouvier's 
definitions  of  the  term  '*  license  "  are  substantially  the  same. 
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Tbaae  definitions^  like  meet  short  definitionsi  are  incomplete. 
A  license  may  be  to  do  some  act*  without  going  on  the  land 
of  anotheTi  which  will  interfere  with  the  owner's  possession, 
enjoyment^  or  control;  and  a  license  may  result  from  ap* 
proTal  of  acts  of  the  licensee  after  they  are  done,  as  well  as 
from  permission  previously  given.  Verling  E.  Hart,  by  his 
desert*land  entry  of  June  9, 1879,  acquired  the  right  of  pes- 
session  of  a  tract  of  land,  including  that  upon  which  the  town 
of  Buffalo  was  afterwards  built.  As  he  told  several  parties, 
be  ooold  give  them  no  title  under  that  entry.  He  could,  how- 
ever, waive  his  possessory  right,  if  he  chose  to  do  so,  and  give 
them  permission  to  enter  upon  his  *' claim,"  occupy  portions 
of  the  Iand|  and  build  there.  The  question  is,  Did  he  do  it? 
and  if  so,  did  such  permission  inure  to  the  benefit  of  this 
complainant,  and  to  what  extent?  The  solution  of  these 
questions  requires  an  examination  of  the  evidence. 

A.  J.  McCray  testifies  that  he  conversed  with  Hart  in  March 
er  April,  1881.    Said  to  Hart  that  he  supposed  they  were 
building  a  town  on  his  (Hart's)  land,  or  what  would  be  his 
land;  that  a  few  of  them  had  gone  ahead  and  started  a  little 
borgb,  not  knowing  what  the  future  would  be,  or  where  a  title 
was  to  come  from.    Asked  Hart  if  Snyder  was  his  author- 
ised agent    Hart  said  Snyder  was  his  authorized   agent, 
and  that  he  would  abide  by  what  Snyder  did;  and  that  if 
what  few  men  were  there  made  a  little  burgh,  he  would  do 
all  ha  could  to  assist  them  in  improving  the  property,  and  that 
they  should  have  titles  at  a  nominal  figure  when  he  was  able 
to  convey  to  them.    At  this  time  complainant  was  not  at 
Buffalo;  neither  was  Burgess.    McCray  told  this  to  a  number 
of  the  settlers.    He  also  talked  with  Hart  on  the  subject  in 
the  fall  of  1882,  and  Hart  then  expressed  himself  as  greatly 
sorprised  and  pleased  at  the  progress  the  town  had  made,  and 
agfldn  assured  him  that  the  people  would  have  no  difficulties 
in  procuring  titles  as  soon  as  he  could  convey  them.    By  this 
time  both  complainant  and   Burgess  were  there,  and  had 
erected  improvements.    John  A.  Fischer  talked  with  Hart 
upon  the  subject  repeatedly  in  1881  and  1882.    Hart  told  him 
he  would  like  to  see  people  come  to  Buffalo  and  settle,  and  if 
he  (Fischer)  could  influence  parties  or  friends  on  the  railroad 
to  come,  he  would  be  glad  if  they  would  settle  there  and  make 
a  town;  that  mechanics,  blacksmiths,  shoemakers,  or  all  good 
people  that  would  locate  there  he  would  give  a  lot,  after  the 
town  was  laid  out  properly,  for  very  little  expense.    In  an- 
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8wer  to  the  qnertion  whether  this  was  generally  known, 
Fischer  says:  '^  Yea,  sir;  it  was  known.    Most  everybody  ex* 

pected  the  first  settlers  had  th^  lots  for  nothing I 

think  the  expenses  were  attached  to  recording.  The  people  had 
to  stand  that«  as  I  understood  from  Colonel  Hart"  George 
W.  Munkers,  probate  jadge  and  treasurer,  talked  with  Hart 
at  Buffalo  in  the  fall  of  1882,  and  asked  'Hhe  price  of  ground.*' 
Hart  declined  to  give  any  positive  answer,  as  he  had  not  title, 
but  answered  that  the  **  price  would  be  very  nominal.**  Man* 
kers  says:  ''  He  conveyed  the  idea  to  me  that  the  parties  first 
building  he  was  willing  to  encourage  them,  for  a  nominal  sum 
for  the  land.  There  is  no  testimony  conflicting  with  this,  bat 
other  testimony  which  corroborates  it  None  of  these  declara- 
tions of  Hart's  were  confidential.  They  were  not  personal  to 
the  parties  to  whom  they  were  made.  Hart's  assurances  ta 
McCray  were  for  the  men  who  built  a  burgh;  to  Fischer,  in 
favor  of  mechanics,  and  all  good  people  who  would  come  and 
settle  there;  to  Munkers,  in  favor  of  those  first  building.  The 
understanding  of  Hart  with  his  partner,  Snyder,  and  which 
was  made  public,  was  for  the  benefit  of  those  who  should  have 
buildings  in  the  limits  of  the  town  when  the  survey  should  be 
made. 

These  matters  were  all  made  public,  and  were  intended  to 
be  made  public,  and  were  intended  to  infiuence  the  people 
generally.  They  were  not  confined  to  people  at  or  near 
Buffalo  at  the  time.  Hart  requested  Fischer  to  make  them 
known  on  the  railroad,  a  great  distance  away,  and  infiuence 
people  to  come  and  settle  at  Buffalo.  E.  U.  Bnyder,  sheriff" 
of  the  county,  and  partner  and  agent  of  Hart  at  and  before 
the  location  of  the  town  of  Buffalo,  states  the  situation  fairly 
and  fully.  He  says:  '*  In  the  years  1879  and  1880  we  were 
strongly  opposed  to  any  one  building  on  this  claim,  but  after 
we  were  satisfied  there  would  be  a  town  built,  and  came  to 
the  conclusion  to  survey  and  plat  the  same,  it  was  agreed  and 
understood  by  us  that  all  parties  that  had  buildings  on  lots 
at  the  time  of  the  survey  should  have  the  lots  at  a  small 
price;  the  amount  I  don't  think  was  mentioned."  He  can- 
not fix  the  exact  time  when  this  was  first  made  public,  but  it 
was  talked  over  about  a  couple  of  years  before  Hart's  death 
(February  17, 1888),  and  made  pubHo  from  that  time.  It 
was  generally  understood.  He  told  a  number  of  persons 
himself.  No  plainer  invitation  to  occupy  ground  and  to  erect 
buildings  thereon,  prior  to  the  proposed  survey,  could  be 
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madflL      Tlie  inteiilion  to  inclade  m  benefidaries  all  who 
riioald  build  prior  to  the  proposed  ennrey  eoald  not  be  made 
phdner.    It  was  also  an  aiyproval  of  the  erection  of  the  build- 
inga  alrsadj  there.    The  declarations  <it  Hart,  and  the  agree- 
wi&al  between  Hart  and  his  partner  and  agent,  Snyder,  in 
fiiTor  of  the  settlers,  were  made  public,  and  were  intended  to 
reaeh  and  influence  others  besides  those  to  whom  the  deolara* 
tiona  wwe  directly  made.     The  snbstonce  of  them  became 
known  to  complainant.     He  got  his  information,  as  he  says, 
from  the  oldest  eitisens.    He,  with  them,  was  content  to  take 
bis  title  throagh  Hart,  if  Hart  perfected  his  title,  of  which 
tfafre  was  some  donbt.    If  he  did  not,  they  still  had  the  re- 
Bonree  open  of  proceeding  nnder  the  town-sito  law.    It  be* 
came  known  to  complainant  that  Hart  expressed  himself  as 
glad  to  see  buildings  put  np.     The  pabUc  declarations  at 
Hart,  and  his  conduct,  were  admissions  that  the  settlers  were 
not  treapassen;  that  they  were  rightfully  there,  with  his  per* 
miasioa  and  approraL       He  did  not  treat  the  settlers  as 
trespassers.    He  made  them  welcome.    He  assured  them  of 
his  good -will  and  <it  his  approval  of  their  occupation  and  im* 
provement  of  the  proposed  town  site,  and  of  his  assistance  in 
the  fuinra.    It  is  not  material  that  he  did  not  tolk  to  each 
indindnal  personally.    His  language  was  general.    He  talked 
to  n  few  Jbr  alL    When  he  saw  the  town  in  the  fall  of  1882, 
the  improremento  of  Burgess,  and  part  of  the  improvements 
of  Metoalf,  were  there.    Hart  did  not  stop  to  inquire  who  the 
men  were  who  had  built  the  town,  but  expressed  his  gratifi- 
eation  with  what  had  been  done.     Such  declarations  and 
eondnok  come  under  the  head  of  unsolemn  admissions  as 
clawrifliwi  and  defined  by  Oreenleaf :   ^  Those  which  have 
been  acted  upon,  or  have  been  made  to  influence  the  conduct 
of  othan,  or  to  derive  some  advantage  to  the  party,  and  which 
cannot  afterwards  be  denied  without  a  breach  of  good  faith":  2 
Grsenleaf  on  Bvidence,  sec.  27.    Again:  ^^Admissions,  whether 
of  law  or  feot,  which  have  been  acted  upon  by  others,  are  con- 
clusive against  tho  party  making  them,  in  all  cases  between 
him  and  the  person  whose  conduct  he  has  thus  influenced.    It 
18  of  no  importance  whether  they  were  made  in  express  Ian* 
goage  to  the  person  himself,  or  implied  from  the  open  and 
general  conduct  of  the  party;  for  in  the  latter  case  the  implied 
declaration  may  be  considered  as  addressed  to  every  one  in 
particular  who  may  have  occasion  to  act  upon  it  ...  •  The 
latter  class  comprehends  not  only  these  declarations,  but  also 
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that  line  of  oondaot  by  which  the  party  has  induced  others  to 
act*  or  has  acquired  any  advantage  to  himself":  2  Greenleaf 
on  Byidenoe,  sec  207.  The  conduct  of  Hart,  as  well  as  his 
language,  was  an  admission  that  the  settlers  were  rigbtfalljr 
in  possession  of  their  improvementSi  and  with  his  approval 
and  consent  The  evidence  that  the  settlers  in  Buffalo,  prior 
to  his  death,  erected  and  held  possession  of  their  improve- 
ments with  his  knowledge  and  approval  and  consent^  is 
abundant  and  satisfactory.  There  is  no  evidence  to  the  oon* 
trary.  There  is  nothing  to  show  that  he  ever  revoked  this 
license.  A  simple  license  may  be  revoked  by  the  licensor  at 
any  time.  It  is  revoked  by  his  death.  It  is  also  revoked  J^y 
a  sale  of  the  realty  involved.  But  in  neither  case  does  its 
revocation  undo  what  has  been  done  under  it^  oi  make  that 
unlawful  which  was  lawful  when  it  was  done.  The  license 
given  by  Verling  K.  Hart  to  occupy  and  improve  the  tow^n 
site  of  Buffalo  was  revoked  by  his  death,  which  occurred 
February  17, 1883.  Any  holdings  taken  possession  of  after 
that  time  cannot  be  protected  by  that  license.  But  any  taken 
before  that  time  may  be,  if  other  facts  warrant  it;  and  valu« 
able  improvements  placed  upon  portions  of  the  land  before 
that  time  by  virtue  of  such  license  were  placed  there  law 
fully.  So  far  there  can  be  no  question.  Then,  what  was  the 
effect  of  such  occupation  a^d  improvement  under  that  license? 
The  subjects  of  license  and  easement  have  been  firuitfal 
sources  of  litigation.  There  has  been  a  difficulty  recognised 
in  distinguishing  between  the  two.  ^*An  easement,"  says 
Mr.  Angell,  in  his  able  treatise  on  watercourses  (p.  316),  *Mt 
has  appeared,  is  a  liberty,  privilege,  or  advantage  in  land, 
without  profit,  and  existing  distinct  from  the  ownership  of 
the  soil ;  and  it  has  appeared,  also,  that  claim  for  an  ease- 
ment must  be  founded   upon  a  deed  or  writing,  or  upon 

prescription  which   supposes  one A  license,  on   the 

other  hand,  is  a  bare  authority  to  do  a  certain  act,  or  series 
of  acts,  upon  another^s  land,  without  possessing  any  estate 
therein;  and,  it  being  founded  in  personal  confidence,  it  is 
not  assignable,  and  it  is  gone  if  the  owner  of  the  land  who 
gives  the  license  transfers  his  title  to  another,  or  if  either 
party  die."  This  definition  of  a  license,  as  well  as  of  an 
easement,  is  adopted  by  Chancellor  Kent  (8  Kent's  Com.  452), 
and  is  expressly  recognized  by  the  most  approved  English 
and  American  authorities:  Thompson  v.  Gregory^  4  Johns. 
81;   4  Am.  Dec.  255;  Muntford  v.  WhUneyy  16  Wend.  380;  30 
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Am.  Dae.  80;  Cool  r.  Stearm^  11  Mass.  688;  MUUrr.AtHmm 
€tcE.S.Oo^^  Hill,  61;  FEtefcT.  Seymowr,  9  Met  462;  Hayo  ▼. 
Kehardmm,  1  Gill  A  X  886;  F&ntiman  v.  Smith,  4  Bast,  109; 
HewUn9  T.  Shippam,  6  Barn.  A  G.  221;  I^tomot  ▼.  SorreU^ 
Vaughan,  851;  Wood  r.  LeadbitUr,  18  Mees.  ft  W.  848.  Whila 
it  has  been  aniformly  held  that  a  parol  liceoBei  while  it  le- 
maios  exeootory,  may  be  revoked  at  pleasure  {Oook  t.  8ieam$^ 
11  Mass.  S88;  Mwmford  y.  Whitney^  15  Wend.  880;  80  Am.  Dea 
60;  FenHman  r.  Smith,  4  Bast^  109;  Angell  on  WateroourseB, 
819,  824),  yet  when  ezeonted,  whether  it  is  revocable,  and  if 
■0,  how  far,  and  to  what  extent,  has  been  a  qnesUon  fraught 
with  mnoh  difficulty,  and  respecting  which  different  courts  of 
the  higheet  respectability  have  held  very  differently:  Hazel* 
Um  V.  Puinam,  8  Finn.  108;  64  Am.  Dec.  158. 

The  first  part  of  this  definition  applies  to  a  mere  naked 
license  without  consideration.  Such  a  one  has  been  con- 
sidered as  founded  on  personal  confidence,  and  not  assignable, 
and  revocable  at  the  will  of  the  licensor.  But  the  cases  are 
numerous  of  licenses  founded  upon  valuable  consideration, 
where  the  motive  of  personal  oonfidenee,  if  it  existed  at  all, 
is  a  Tery  subordinate  one.  The  material  question  is,  whether 
permission  to  go  upon  the  land  of  the  licensor,  and  do  any 
act  or  series  of  acts  there,  was  actually  given,  either  expressly 
or  by  implication.  In  this  case  we  have  seen  that  such  per- 
mission was  given,  and  that  the  occupation  and  improvement 
of  the  property  was  ratified  by  the  language  and  conduct  of 
Hart,  the  licensor,  after  considerable  expenditures  had  been 
made  by  the  licensees,  Metcalf  and  Burgess.  As  already 
stated,  Uie  general  doctrine  of  the  common  law  has  always 
been,  and  is  now,  that  a  simple  parol  license  is  revocable  at 
the  will  of  the  licensor,  and  is  revoked,  ip$o  facto,  by  the 
transfer  of  the  realty  by  the  licensor,  or  by  his  death,  or  by 
an  assignment  of  the  license.  The  confiict  of  authority  al« 
rsady  mentioned  is  principally  among  the  common-law  courts. 
Conrts  of  chancery  have  not  developed  nearly  so  much  con- 
fiict^ But  even  the  law  courts  hold  with  much  unanimity 
that  a  license  by  parol,  as  well  as  written,  when  coupled  with 
an  interest,  becomes  irrevocable,  except  in  cases  where  such 
irrevocability  would  conflict  with  some  other  rule  or  principle 
or  policy  of  the  law.  In  such  cases  there  is  a  coufiict  of 
opinion  in  courts  of  the  highest  respectability  as  to  which 
rule  should  give  way.  The  rule  under  consideration  is  laid 
down  by  the  supreme  court  of  the  United  States  (opinion  by 
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Chief  Justioe  ManhaII)|  in  ffnnt  v.  Ronsmanierf  8  Wheat 
203:  *Thi8  general  rnle,  that  a  power  ceases  with  the  life  of 
the  person  giving  it,  admits  of  one  exception.  If  a  power  be 
coupled  with  an  interest,  it  survives  the  person  giving  it«  and 
may  be  executed  after  his  death.**  And  similarly,  a  license 
coupled  with  an  interest  is  not  revocable  by  a  conveyance  of 
the  realty  to  which  it  relates.  This  appears  from  Hunt  v. 
Rousmanier,  8  Wheat  203,  and  there  is  no  conflict  of  authority 
upon  that  point,  except  as  stated  above,  where  some  other 
rule  or  principle  intervenes,  such  as  the  statute  of  frauds. 
It  should  be  remembered  thai  a  license  is  a  power.  The  differ- 
ence between  a  simple  license  and  a  license  coupled  with  an 
interest  is  clearly  set  forth  and  illustrated  by  Chief  Justice 
Vaughan  in  Thonmas  v.  Sorrellj  Vaugban,  850,  in  the  follow- 
ing language,  which  has  been  extensively  quoted,  and  always 
with  approval:  **  A  dispensation,  or  license,  properly  passeth 
no  interest,  nor  alters  or  transfers  property  in  anything,  but 
only  makes  an  action  lawful  which,  without  it,  had  been  un- 
lawful. As  a  license  to  go  beyond  the  seas,  to  hunt  in  a 
man's  park,  to  come  into  his  house,  are  only  actions  which, 
without  license,  had  been  unIa?Fful.  But. a  license  to  hunt  in 
a  man's  park,  and  carry  away  the  deer  killed  to  his  own  use; 
to  cut  down  a  tree  in  a  man's  ground,  and  to  carry  it  away 
the  next  day  after,  to  his  own  use, — are  licenses  as  to  the 
acts  of  hunting  and  cutting  down  the  tree;  but  as  to  the 
carrying  away  of  the  deer  killed  and  the  tree  cut  down,  they 
are  grants,^  And  Baron  Alderson,  in  Wood  v.  Leadbitter,  13 
Mees.  A  W.  843,  says  that  **  a  license  by  A  to  hunt  in  his 
park  was  revocable,  whether  given  by  deed  or  parol,  and 
merely  renders  the  act  of  hunting  lawfhl,  which,  without  the 
license,  would  have  been  unlawful.  But  if  the  license,  as  in 
the  case  put  by  Chief  Justice  Vaughan,  was  a  license  not 
only  to  hunt,  but  to  take  away  the  deer  when  killed,  as  the 
property  or  to  the  use  of  the  licensee,  then,  if  the  grant  of 
the  deer  was  good,  the  license  would  be  irrevocable,  because 
the  person  who  gave  it  would  be  estopped  from  defeating  his 
own  grant''  A  common  case  of  this  nature  in  America  is 
that  of  a  parol  license  to  cut  and  carry  away  timber.  When, 
in  pursuance  of  the  license,  the  timber  has  been  cut,  the 
license  cannot  be  revoked  so  as  to  prevent  the  licensee  from 
carrying  it  away,  or  to  enable  the  licensor  to  maintain  tree* 
pass  against  the  licensee  for  going  upon  his  premises  for  that 
purpose,  or  to  enable  the  licensor  to  maintain  trover  for  the 
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timber;  and  one  who  mUa  goods  whioh  are  vpon  his  land,  or 
hringi  the  goods  of  another  upon  his  land,  or  permits  the 
owner  to  do  ao,  fff9B  the  latter  an  implied  authority  to  enter 
lor  the  porpoee  of  taking  the  goods  away,  which  the  licensor 
cannot  xecalL  The  license  k  supported  by  the  interest  with 
whioh  it  ii  coupled.  These  are  all  instances  of  a  license  to 
do  particular  acts  upon  the  realty  of  another,  not  involving 
any  permaneat  oocupation  of  the  land,  or  the  exercise  of  any 
permanent  or  continuous  control  over  it|  amounting  to  an 
essement  or  an  estate  in  it. 

But  instead  of  oral  permission  to  leave  goods  on  the  land  of 
another  for  safe-keeping  or  other  purpose,  and  to  enter  upon 
the  land,  it  may  be  repeatedly,  to  take  them  away,  suppose 
oral  permission  is  given  to  build  a  house  there,  and  to  enter 
at  will  upon  the  land,  and  hold  it  for  the  purpose  of  occupy- 
iagy  using,  and  enjoying  the  house,  without  limit  as  to  time. 
This  is  the  creation  of  a  permanent  interest  or  estate  in  or 
upon  the  land,  whioh,  by  the  common  law  and  the  statute  of 
frauds,  cannot  be  created  without  writing.  It  is  not  doubted 
that  such  a  parol  license  would  be  valid,  and  would  be  suffi- 
cient authority  to  justify  the  party  acting  upon  ilrin  building 
the  house  and  occupying  the  premises  so  long  ss  the  license 
remains  in  force.  There  is  no  difference  of  judicial  opinion 
upon  this  point.  ^License''  is  defined  to  be  a  power  or  au- 
thority, and  so  long  as  the  license  is  not  countermanded,  the 
licensee  is  acting  in  the  licensor's  own  right,  and  in  his  stead. 
Qm  faeU  per  aliwm^facU  p^r  ae.  The  point  of  divergence  in 
the  authorities  is  the  questioa  whether  such  licensee,  when 
exeonted  in  whole  or  in  part,  and  at  considerable  expense 
incurred  on  the  faith  of  the  license,  are  revocable  at  common 
law;  whether  they  are  revocable  sA  the  will  of  the  licensor, 
notwithstanding  the  ooosequent  loss  of  the  licensee  of  expen- 
ditures made  in  good  faith;  and  whether  they  are,  ipso  faeto^ 
revoked  by  the  death  of  the  licensor,  or  by  the  transfer  of  the 
prq[ierty  by  him,  or  by  the  transfer  by  the  licensee  of  his  in- 
terest. 

The  early  English  cases  of  Tayler  v.  Waten^  7  Taunt.  374, 
and  Wood  v.  loJfcs,  Bayers,  8,  held  such  licenses  irrevocable. 
But  these  cases  were  overruled  in  the  later  cases  of  Hewlins  v. 
Shippam^  5  Barn.  A  C.  221,  and  Wood  v.  LecMiiler^  13  Mees. 
ft  W.  837;  and  since  the  latter  case  it  has  been  the  doctrine 
of  the  English  law  courts  that  an  oral  license  to  enter  upon 
realty  and  make  improvements  cannot  be  made  to  operate  as 
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a  valid  grant  of  a  permanent  interest  or  estate  or  easement  io 
the  realty,  although  executed^  in  whole  or  in  part,  by  tho 
licensee,  and  even  at  great  expense*    This  doctrine  of  the 
English  law  courts  has  been  quite  extensively  adopted  in 
the  United  States.    The  case  of  Cooh  y.  Steams^  11  Mass.  58S» 
decided  in  1814,  has  become  a  leading  case  in  this  country. 
It  is  an  action  of  trespass  quare  datuum  fregU^  and  adopte 
the  English  rale  strictly.    Massachusetts  having  no  chancery 
courts,  it  might  have  been  expected  that  there,  as  in  Pennsyl* 
vania,  the  law  courts  would  undertake  to  administer  equitable 
relief  under  the  common-law  forms;  but  it  seems  that  such 
was  not  the  case.    The  case  was  tried  simply  as  an  ordinary 
action  at  law,  without  an  intimation,  either  in  the  opinion  of 
the  court  or  the  briefs  of  counsel,  that  any  equities  could  pos- 
sibly be  considered.    The  case  of  Mumford  v.  Whitney^  15 
Wend.  881,  80  Am.  Dec.  60,  decided  in  1886,  also  strictly  fol- 
lows the  common-law  rule.    It  was  an  action  on  the  case  at 
law,  and  there  seems  to  be  no  reason  apparent  why  it  should 
not  follow  the  common-law  rule.    Other  cases  sustaining  the 
proposition  that  a  parol  license,  although  executed,  cannot 
operate  as*a  grant  of  an  interest  in  real  estate,  are  Ruggles  v. 
Lesure,  24  Pick.  187;  Stevens  v.  Stevens,  11  Met  251;  45  Am. 
Dec.  208;  Foot  v.  New  Haven  eU.  R.  R.  Co.,  28  Conn.  214; 
Bridges  v.  PiireeU,  1  Dev.  A  B.  492;  Miller  v.  Auburn  ete.R.R. 
Co.,  6  Hill,  61;  Carter  v.  Harlan,  6  Md.  20;  CarUton  v.  Red^^ 
ingion,  21  N.  H.  291;  Seidensparger  v.  Spear,  17  Me.  123;  85 
Am.  Dec.  834;  Thompson  v.  Oregory,  4  Johns.  81;  4  Am.  Deo. 
265;  SimpHns  v.  Rogers,  15  HI.  897;  Woodward  v.  Seely,  11  IlL 
157;  50  Am.  Dec.  445;  Kamphouse  v.  Oaffner,  78  UL  461; 
Tanner  v.  Volentine,  75  111.  628. 

But  the  decisions  of  the  law  courts  have  not  been  at  all 
uniform  upon  this  question.  Some  of  them  have  applied  the 
doctrine  of  equitable  estoppel  when  necessary  to  prevent  fraud, 
and  have  not  allowed  the  license  to  be  revoked.  But  proba- 
bly the  weight  of  authority  is  with  Cook  v.  Steams,  11  Mass. 
533.  But  the  case  at  bar  is  a  suit  in  equity,  and  the  question 
is,  not  what  is  the  legal  doctrine,  but  what  is  the  equitable 
doctrine.  And  every  authority  in  favor  of  applying  the  doo* 
trine  of  equitable  estoppel  in  a  law  court  applies  a  fortiori  in 
a  court  of  equity.  But  the  refusal  of  a  court  of  law  to  apply 
such  doctrine  is  no  authority  against  applying  it  in  equity. 
In  a  number  of  cases  at  law  involving  the  question  under 
consideration,  courts  and  judges,  recognizing  the  harshness  of 
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the  established  legal  rule,  have  suggested  that  equity  might 
furnish  relief.  See  JDen  ex  dem.  r.  Baldwin^  21  N.  J.  L.  395; 
Foot  r.  New  Haven  etc  B.  B.  Oo.^  28  Conn.  214;  Bridges  y. 
PureeU^  1  Dev.  A  B.  492;  Prince  r.  Caee^  10  Conn.  376;  27  Am. 
Dec  675;  Benedict  ▼.  Benedict^  5  Day,  469;  Foeter  y.  Browning^ 
4  R.  L  47;  67  Am.  Dec.  505.  The  following  note  to  HaU  r. 
Chaffee^  18  Vt  157,  by  Judge  Isaac  F.  Redfield,  is  suggestiye. 
He  says:  "I  have  no  doubt  many  cases,  both  English  and 
American,  may  be  found,  and  those  of  high  authority,  which 
either  directly  or  indirectly  recognise  the  doctrine  that  a 
parol  license  to  enjoy  an  easement  growing  out  of  land,  when 
once  executed,  becomes  irrevocable,  and  the  right  thus  ac- 
quired permanent:  [Authorities  cited.]  But  I  apprehend  the 
just  weight  of  authority,  both  English  and  American,  in  re- 
gard to  the  rights  of  the  parties  at  law,  is,  that  such  license  is 
within  the  statute  of  frauds,  and,  unless  in  writing,  counter- 
mandable  at  will,  even  when  executed  so  as  to  make  any 
further  enjoyment  of  the  easement  a  ground  of  action.  If 
such  a  license  be  given  by  parol,  and  expense  incurred  upon 
the  faith  of  it,  so  that  the  parties  cannot  now  be  placed  in 
statu  quo^  there  would  seem  to  be  the  same  reason  why  a  court 
of  equity  should  grant  relief,  as  in  any  other  case  of  part  per- 
formance of  a  parol  contract  for  the  sale  of  land  or  any  inter- 
est therein,  i.  e.,  to  prevent  fraud." 

Bnt^  as  already  intimated,  the  law  courts  have  not,  by  any 
means,  in  all  instances,  or  even  very  generally,  contented 
themselves  with  referring  parties  to  the  equity  tribunals  for 
relief  in  cases  involving  a  breach  of  faith  on  the  part  of  the 
licensor,  and  consequent  irreparable  damage  to  the  licensee. 
A  number  of  our  American  law  courts  have  seized  upon  and 
adopted  the  doctrine  of  equitable  estoppel,  by  which  they  have 
been  enabled  to  administer  relief  indirectly  in  cases  which 
otherwise  would  not  lie  within  the  scope  of  their  powers: 
Richer  v.  iTeOy,  1  Me.  117;  10  Am.  Dec.  88;  Clement  v.  Dur^ 
gin^  5  Me.  9;  Ameriscoggin  Bridge  v.  Bragg^  11  N.  H.  102; 
Woodbury  v.  Parshley,  7  N.  H.  237;  26  Am.  Dec.  789;  Sheffield 
V.  CoUier,  8  6a.  82;  Wilson  v.  Chalfant,  15  Ohio,  248;  45  Am. 
Dec.  574;  Snowden  v.  IFilos,  19  Ind.  10;  81  Am.  Dea  870. 
And  where  the  law  courts  have  not  gone  so  far  as  to  adopt  the 
doctrine  of  equitable  estoppel  in  such  cases,  they  have  very 
generally  established  the  doctrine  that  buildings  may,  by  per- 
mission of  the  owners  of  the  soil,  be  erected  thereon  without 
becoming  part  of  the  inheritance;  and  that  the  person  erect. 
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ing  them,  wheo  ezduded  from  iheir  posBeaaioa  aad  tue*  should 
have  some  remedy,  that  he  should  not  lose  the  prodoei  of  his 
labor  entirely.    ^*  The  eziatenee  of  a  right  of  property  in  wl 
building,  apart  from  the  title  to  the  soil,  neoessarily  iiiTolves 
the  conclonoQ  that  the  person  in  whom  it  is  vested  may  to* 
move  the  building  if  he  is  obliged  to  surrender  possession  o£ 
the  land.    It  has  oonsequeotly  been  decided  that  a  house  or 
shop  erected  on  the  land  of  another,  under  a  license  which  is 
subsequently  withdrawn,  may  be  removed  by  the  person  who 
put  it  up:  Doty  v.  Oorkavi,  5  Pick.  487;  16  Am.  Dee.  417; 
WelU  V.  BanisUr,  4  Mass.  514;  FMer  r.  Tabor,  89  Me.  619; 
or  its  value  recovered  in  trover,  if  the  own^  of  the  s<h1  forbida 
or  prevents  its  removal:  Rtutdl  v.  Bieharda,  10  Me.  429;  25 
Am.  Deo.  254;  11  Me.  371;  26  Am.  Deo.  532;  Osgood  y.  How 
ard,  6  Me.  452;  20  Am.  Dee.  822." 

But  the  true  field  for  the  administration  of  justioe  in  such 
cases  is  in  equity.  We  have  already  given  the  dieUtm  of 
Judge  Bedfield  upon  the  subjeet  under  consideration,  which 
he  put  in  a  note  to  HaU  v.  Chaffee,  13  Vt.  157,  an  action  at 
law.  That  eminent  jurist  afterwards  had  occasion  to  set 
forth  his  views  of  the  equitable  doctrine  in  such  case,  in  ao 
opinion  where  they  are  not  dickL  The  case  of  Pope  ▼•  Henry, 
24  Vt.  560,  decided  in  1852,  was  a  suit  in  chancery.  Judge 
Redfield  delivered  the  opinion  of  the  court  His  remarks 
upon  the  interest  or  title  al  the  defendant,  Henry,  explain 
themselves.  They  are  as  follows:  *^  Without  saying  more  in 
regard  to  the  title  of  the  plaintiff^  we  jHroceed  to  the  examina- 
tion of  the  title  of  the  several  defendants,  each  of  whidi  stands 
upon  peculiar  grounds.  In  regard  to  that  of  defendant^  Henry, 
it  originated  in  a  mere  license  to  take  water,  by  some  kind  of 
a  duct,  sufficient  to  carry  certain  machinery,  which,  in  fiuth 
(tf  the  license,  he  subsequently  erected,  and  had  continued  to 
occupy  as  his  own  for  more  than  fifteen  years  before  the 
bringing  of  the  bill.  This,  we  think,  gives  him  an  equity 
against  all  the  woiid  to  be  reimbursed  for  the  value  of  his 
whole  erections  by  the  person  taking  them  before  he  could  be 
deprived  of  them.  It  is  one  of  the  first  principles  of  the  Bo- 
man  civil  law  in  regard  to  real  estate,  and  valuable  erections 
and  *  meliorations,'  as  they  are  called,  put  thereon  by  the 
occupier  in  faith  of  a  title  which  subsequently  failed  for  any 
cause,  that  one  thus  benefited  by  the  labor  of  another  should 
make  reasonable  compensation.  And  the  same  principle  has 
been  very  early  incorporated  into  the  English  chancery  law. 
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This  ri^t  clearly  exists  in  Henry,  witiioni  legard  to  Mb  iilii- 
mate  title.  •  •  .  .  Possession  taken  under  a  lieenie  to  oeonpy 
permanently,  either  absolutely  or  under  certain  conditions, 
giFee,  in  equity,  a  titk  to  the  premises,  according  to  tbe  terms 
of  the  license.  And  this  contract  being  partly  performed  or 
(Uly  performed  on  one  part  by  permanent  erections  of  consid- 
orable  ralue,  a  court  of  equity  will  decree  an  assurance  of  the 
title  stipulated.  And  the  party  being  in  possession  under  the 
license  is  notice  to  a  subsequent  purchaser  or  encumbrancer 
of  whatever  title  the  one  in  possession  may  haye,  whether 
legal  or  equitable."  So  different  is  the  language  of  equity 
from  that  of  the  law  when  expressed  by  the  same  courts  and 
the  same  judges. 

In  the  state  of  New  York  the  oaas  of  Mumford  v.  WhUngy^ 
15  Wend.  S81,  30  Am.  Dea  60,  speaks  of  the  language  of  her 
law  courts.  The  following  very  complete  and  accurate  iyUc^ 
buM  of  a  suit  in  chancery  gives,  in  brief,  the  language  of  her 
ooorts  of  equity.  ^^Bill  for  specific  performance  of  an  agree- 
ment to  sell  or  lease  land.  The  appellants  had  entered  upon 
the  land  under  an  assignment  of  a  license  given  by  the  re- 
spondent to  occupy  and  improve  the  land.  They  afterwards 
surrendered  that  license  to  the  reaq;>ondent|  who  gave  them  a 
written  menKMraodum,  authorizing  them  to  possess  the  land, 
and  promising  to  give  them  the  prefedrence  to  purchase  or 
lease  the  land.  It  was  proved  that  at  various  times  the 
lespondent  had  encouraged  the  appellants  to  improve  and 
build  on  the  land,  by  assurances  that  no  advantage  should 
be  taken  of  their  labor,  and  that  when  his  title  was  perfected, 
by  a  partition  of  the  land,  they  should  have  a  lease  in  fee,  or 
a  deed  at  the  rate  wild  lands  were  selling.  The  respondent 
in  his  answer  denied  any  other  agreement  than  the  memo- 
randum, and  relied  on  the  statute  of  frauds.  It  was  held 
that  the  appellants  having  gone  on  the  land  and  made  im- 
provements, this  was  a  part  performance,  and  took  the  case 
out  of  the  statute;  that  although  the  memorandum  was  itself 
uncertain,  yet,  as  a  part  {performance  was  made  the  basis  of 
the  claim  to  a  specific  execution  of  the  agreement,  parol  evi- 
dence might  be  connected  with  the  memorandum  for  the  puf- 
pose  of  making  out  the  contract;  and  there  being  satisfactory 
evidence  of  an  agreement,  independently  of  the  memorandum, 
and  the  conduct  of  the  respondent  being  a  fraud  on  the  ap- 
pellants, a  specific  performance  was  decreed  '*:  Farhhuri^  T« 
Van  Cortland,  14  Johns.  15;  7  Am.  Dec.  427. 
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It  is  said  that  the  fact  that  a  promise  has  been  made  and 
never  performed  is  not  evidence  of  fraud,  but  the  rule  has  its 
exceptions.    Judge  Gooley  says:  **If  deceit,  in  order  to  be 
actionable,  must  relate  to  existing  or  past  facts,  it  is  evident 
that  the  fact  that  a  promise  made  in  the  course  of  negotia- 
tions is  never  performed  is  not,  of  itself,  either  a  fraud  or  the 
evidence  of  a  fraud.    Nevertheless,  a  promise  is  sometimes 
the  very  device  resorted  to  for  the  purpose  of  accomplishing 
the  fraud,  and  the  most  apt  and  effectual  means  to  that  end. 
Such  is  the  case,  already  mentioned,  of  the  purchase  of  goods 
with  the  intention  not  to  pay  for  them.    It  is  the  fraudulent 
promise  that  accomplished  the  wrong.    So  if  one  promises  to 
take  up  encumbrances  on  the  title  of  another,  and  by  means 
of  the  promise  throws  the  promisee  off  his  guard  while  he 
secures  the  title  for  himself,  it  would  be  a  singular  defense 
for  him  to  make  that  he  had  only  failed  to  perform  his  prom- 
ise.   The  promise  was  merely  his  false  token,  by  means  of 
which  he  effected  his  cheat.    So  if  the  beneficiary  in  a  will, 
when  the  maker  thereof  is  on  his  death-bed,  say  to  him  he 
need  not  trouble  himself,  for  he,  the  beneficiary,  will  make 
conveyance  according  to  the  wishes  expressed,  he  may  be 
held  to  this  promise  as  a  fraud,  if  he  did  not  intend  to  per- 
form it":  Cooley  on  Torts,  487.    The  opinion  in  the  case  last 
cited  quotes  approvingly  from  an  old  but  valuable  work  oa 
frauds  some  descriptions  of  fraud  which  have  always  been 
recognized  as  correct,  and  never  better  stated  by  more  recent 
authorities.    The  quotations  are  from  Roberts  on  Frauds. 
**The  relief,"  says  he  (p.  13),  ^^against  the  statute  [of  frauds] 
in  these  cases  of  part  performance  was  originally  founded  on 
the  fraud  and  deceit  usually  characterizing  the  circumstances. 
There  is  no  satisfactory  foundation  for  the  doctrine  of  part 
performance  without  the  intermixture  of  fraud;  [p.  132]  and 
upon  this  ground,  where  an  owner  of  lands  has  encouraged 
another  to  go  on  with   his   improvements  upon  the  estate 
under  a  false  expectation  of  a  conveyance  or  a  lease,  and  this 
expectation  is  raised  in  him  by  the  assurance  of  such  owner 
it  is  agreeable  to  the  general  course  of  equitable  relief  to  dis- 
appoint the  contrivance  by  compelling  the  deceiver  to  realize 
the  expectation  he  has  created, — that  is,  by  compelling  him 
to  give  such  deed  or  lease.    This  protecting  jurisdiction,"  ha 
says,  *^has  stretched  itself  to  those  cases  where  the  illusory 
hope  has  been  raised,  not  only  by  words  and  assurances,  but 
simply  by  looking  on  in  silence,  whilst  false  impressions, 
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which  we  are  able  either  to  correct  or  verifyi  are  inducing  a 
IhiitleBS  expenditure  on  improvements.  This  equity  is  strong 
and  salutary,  and  the  jealousy  of  jurisdiction  has  shut  out 
the  statute  of  frauds,  where  this  principle  of  relief  applies." 
Ai^ain,  he  says  (p.  134):  ^  These  instances  of  encouragement, 
either  tacit  or  express,  to  make  improvements  and  incur  ex* 
penses,  etc.,  are  not  proper  oases  of  part  performance,  but  of 
actual  fraud,  which  courts  of  equity  have  always  been  for- 
ward to  relieve  against."  The  meaning  seems  clear  that  the 
ttmad  was  not  in  making  to  appellants  the  promise  to  sell 
them  the  land  or  lease  it  to  them,  nor  in  the  failure  to  per- 
fiwm  dmply.  All  this  might  have  occurred  without  fraud  if 
the  parties  could  have  been  placed  in  gtatu  quo.  The  fraud 
consisted  in  inducing  appellants,  by  means  of  such  promise, 
to  go  upon  the  land,  and  invest  their  labor  and  money  there, 
and  then  robbing  them  of  the  resulting  benefits  by  revoking 
their  license  to  remain  there  in  the  homes  they  had  built 
there  lawfully,  and  which  were  their  own.  Bven  the  law 
courts,  in  a  number  of  oases,  recognize  the  title  of  the  ocou* 
pants  to  the  improvements  in  such  cases,  and  their  right  to 
remove  them,  or  to  be  paid  for  them. 

We  do  not  overlook  the  fact  that  a  labored  argument  has 
been  made  in  the  case  at  bar  against  the  doctrine  that  part 
performance  of  a  parol  contract  for  the  sale  of  real  estato 
takes  it  out  of  the  operation  of  the  statute  of  frauds.  Espe- 
cial force  is  laid  upon  the  words  of  our  statute  declaring  such 
contracts  void.  We  had  supposed  this  not  to  be  an  open 
question.  We  will  not  attempt  to  review  the  authorities  upon 
the  question.  This  has  been  done  too  often  by  our  ablest 
{urists.  But  in  recognition  of  the  elaborato  argument  of 
counsel,  we  will  give  the  conclusions  arrived  at  by  two  of  our 
American  commentators,  whose  works  are  stondard  author* 
ities  in  all  our  courts.  We  quoto  first  from  Story's  Equity 
Jurisprudence: — 

"  Sec  759.  In  the  next  place,  courts  of  equity  will  enforce 
specific  performance  of  a  contract,  where  the  parol  agreement 
has  been  partly  carried  into  execution.*' 

**  Sec.  761.  But  a  more  general  ground,  and  that  which 
ought  to  be  the  governing  rule  in  cases  of  this  sort,  is,  that 
nothing  is  to  be  considered  a  part  performance  which  does 
not  put  the  party  in  a  situation  which  is  a  fraud  upon  him. 
unless  the  agreement  is  fully  performed.  Thus,  for  instance,. 
H  upon  a  parol  agreement,  a  man  is  admitted  into  possession^ 
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he  b  made  a  treipasaer,  and  is  liable  to  answer  as  a  trea- 
pasfler  if  there  be  mo  agp-eement  valid  in  law  or  equity.  NoWy 
for  the  purpose  of  defending  himsdf  against  a  charge  as  a 
trespasser  and  a  suit  to  account  for  the  profits  in  such  a  caaey 
the  evidence  of  a  parol  agreement  would  seem  to  be  admis- 
sible  for  his  protection;  and  if  admissible  for  suck  a  purpoae, 
there  seems  to  be  no  reason  why  it  should  not  be  admissible 
throughout.  A  case  still  more  cogent  might  be  put,  where  a 
vendee,  upon  a  parol  agreement  for  a  sale  of  land,  should  pro- 
ceed to  build  a  house  on  the  land,  in  the  confidence  of  a  due 
completion  of  the  contract.  In  such  case  there  would  be  a 
manifest  fraud  upon  the  party  in  permitting  the  vendor  to 
escape  from  a  due  and  strici  fulfillment  of  such  agreement. 
Such  a  case  ia  certainly  distinguishable  from  that  of  a  part 
payment  of  the  purchaser>money,  for  the  latter  may  be  repaid, 
and  the  parties  are  then  just  where  they  were  before,  espe- 
eially  if  the  money  is  repaid  with  interest.  A  man  who  has 
parted  with  his  money  ia  not  in  the  situation  of  a  man  against 
whom  an  actioa  may  be  bcoughti  and  who  may  otbarwise 
Buffer  an  irreparable  injury." 

And  from  Pomeroy's  Equity  Jurisprudence:  — 

^  Sec  140.  The  doctrine  was  settled  at  an  early  day  in 
England,  and  has  been  adopted  in  nearly  all  the  American 
•tateSi  that  a  verbal  contract  for  the  sale  and  leasing  of  land, 
or  for  a  settlement  made  in  consideration  of  marriage,  if  part 
performed  by  the  party  seeking  the  remedy,  may  be  specificttUj 
enforced  by  courts  of  equity,  notwithstanding  the  statute  of 
frauds.  The  ground  upon  which  the  remedy  in  such  cases 
rests  is  that  of  equitable  fraud.  It  would  be  a  virtual  fraud 
for  the  defendant,  after  permitting  the  acts  of  performance,  to 
interpose  the  statute  as  a  bar  to  the  plaintiff's  remedial  right." 

And  in  section  103  we  find  the  following  language:  *'  Under 
the  prohibition  of  the  statute  of  frauds,  a  contract  for  the  sale 
of  land,  when  not  in  writing,  cannot  be  enforced  in  law,  even 
though  part  performed.  It  makes  no  difference  whether  the 
statute  says,  as  in  England  and  in  some  of  the  states,  titat  no 
action  can  be  maintained  on  such  an  agreement,  or  says  that 
the  agreement  is  void;  the  result  is  practically  the  same  in 
either  form  of  the  statute:  the  verbal  contract  is  no  contract 
in  law,  but  is  simply  a  nullity.  Equity  speaks  a  very  differ- 
ent language.  It  says  that  such  a  verbal  contracti  if  part  per* 
formed  ia  a  proper  manner,  shall  be  enforced." 

It  is  sufficiently  apparent,  without  rehearsing  what  has 
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gone  before  or  (dting  additional  authoritiee,  that  the  ground 
upon  which  equity  exempts  a  partly  executed  pand  contract 
for  the  sale  of  realty  from  the  operation  of  the  statute  of  frauds, 
and  decrees  the  execution  of  the  contracti  is  simply  fraud. 
It  is  said  the  object  of  the  statute  is  to  prerent  fraud,  and 
equity  will  not  allow  it  to  be  made  the  instrument  of  fraud. 
When  so  understood  and  limited,  the  rule  is  a  salutary  on^ 
Story  says,  in  the  case  of  a  yendee  of  land  by  parol  building  a 
house  upon  it  in  faith  of  the  completion  of  the  contract,  there 
would  be  manifest  fraud  in  permitting  the  vendor  to  escape 
from  a  due  and  strict  ftilfillment  of  the  agreement.  Pomeroy 
says  it  would  be  a  virtual  fraud  for  the  defendant,  after  per- 
mitting the  acts  of  performance,  to  interpose  the  statute  as  a 
bar  to  the  plaintiff's  remedial  rights.  But  suppose  the  owner 
of  the  land,  without  going  so  far  as  to  make  a  complete  con- 
tract,  specific  in  all  its  material  terms,  so  as  to  be  capable  of 
definite  proof  and  of  enforcement,  should  stop  short  of  that, 
but  should,  by  other  inducements,  influence  persons  to  invest 
money  and  labor  on  his  lands,  with  a  positive  assurance  that 
their  possession  should  not  be  interfered  with,  and  that  they 
should  eventually  receive  titles  covering  their  improvements, 
and  that  he  should  stand  by  and  permit  and  continue  to  en« 
courage  these  investments  in  execution  of  the  permission  he 
had  given  them  to  erect  improvements  and  make  their  homes 
upon  his  land.  If  he  should  then  revoke  their  license,  bring 
ejectment  to  expA  them  from  the  homes  they  had  built,  and 
interpose  the  statute  of  frauds  in  bar  of  all  relief  to  them, 
would  his  conduct  be  less  a  fraud  in  this  case  than  in  the 
other  T  The  Pennsylvania  courts  say  it  would  be  the  same, 
and  that  a  mere  license  for  the  occupation  or  use  of  real  estate 
will  entitle  the  persons  who  have  incurred  considerable  ex- 
pense in  execution  of  such  license  to  relief  in  equity  as  fairly 
and  fully  as  part  performance  of  a  parol  contract  for  the  sale 
of  real  estate  entitles  the  vendees  to  such  relief.  The  case  of 
Seriek  v.  Kem^  14  Serg.  A  R.  267,  16  Am.  Dec.  497,  decided 
in  1826,  citing  and  approving  the  prior  case  of  Le  Fevre  v. 
Le  Fevre^  4  Serg.  A  R.  241,  8  Am.  Dec.  696,  goes  to  the  full 
extent  of  declaring  such  executed  license  an  agreement  on 
valuable  consideration.  It  should  be  observed  that  Pennsyl- 
vania had  no  chancery  courts,  but  administered  equitable  re- 
lief in  the  common-law  actions,  and  through  the  common-law 
forms.  Reriek  v.  Kem^  14  Serg.  A  R.  267,  16  Am.  Dec.  497, 
was  an  action  on  the  case  for  diverting  water  from  a  stream, 
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thereby  injuring  plaintiff's  mill.  The  water  had  been  taken 
from  its  natural  channel,  and  turned  into  this  stream  leading 
to  plaintiff's  mill,  by  a  structure  erected  on  land  of  defendant 
under  a  license  from  him.  He  afterwards  removed  this  struc- 
ture, so  as  to  allow  the  water  to  return  to  its  old  channel. 
Plaintiff  had  erected  a  mill  on  the  faith  of  the  authority  to  so 
divert  and  use  this  water,  and  the  loss  of  it  would  render  his 
mill  unserviceable  during  a  considerable  portion  of  the  year. 
Plaintiff  contended  that,  under  these  circumstances,  the  license 
was  irrevocable.  Defendant  contended  that  a  mere  license  is 
revocable  under  all  circumstances  and  at  any  time.  The 
•court  says:  ''  But  a  license  may  become  an  agreement  on  yal* 
uable  consideration,  —  as  where  the  enjoyment  of  it  must 
necessarily  be  preceded  by  the  expenditure  of  money;  and 
when  the  grantee  has  made  improvements  or  invested  capital 
in  consequence  of  it,  he  has  become  a  purchaser  for  a  val- 
uable consideration.  Such  a  grant  is  a  direct  encouragement 
to  expend  money,  and  it  would  be  against  all  conscience  to 
annul  it  as  soon  as  the  benefit  expected  from  the  expendi- 
ture is  beginning  to  be  perceived.  Why  should  not  such 
an  agreement  be  decreed  in  specie?  That  a  party  should  be 
let  off  from  his  contract,  on  payment  of  a  compensation  in 
damages,  is  consistent  with  no  system  of  morals  but  the  com- 
mon  law,  which  was  in  this  respect  originally  determined 
by  political  considerations,  the  policy  of  its  military  tenures 
requiring  that  the  services  to  be  rendered  by  the  tenant  to  hit 
feudal  superior  should  not  be  prevented  by  want  of  personal 
independence.  Hence  the  judgment  of  a  court  of  law  oper- 
ates on  the  right  of  a  party,  and  the  decree  of  a  court  of  equity 
on  the  person.  But  the  reason  of  this  distinction  has  long 
ceased,  and  equity  will  execute  every  agreement  for  the  breach 
of  which  damages  may  be  recovered,  where  an  action  for  dam- 
ages would  be  inadequate  remedy.  How  very  inadequate  it 
would  be  in  a  case  like  this  is  perceived  by  considering  that  a 
license  which  has  been  followed  by  an  expenditure  often  thou- 
sand dollars  as  a  necessary  qualification  to  the  enjoyment 
of  it  may  be  revoked  by  an  obstinate  man  who  is  not  worth 
as  many  cents.  But,  besides  the  risk  of  insolvency,  the  law, 
in  barely  compensating  the  want  of  performance,  subjects 
the  injured  party  to  risk  from  the  ignorance  or  dishonesty  of 
those  who  are  to  estimate  the  qitantum  of  the  compensation. 
In  the  case  under  consideration,  no  objection  to  a  specific  per- 
formance can  be  founded  on  the  intrinsic  nature  of  the  agree- 
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ment,  nor,  having  been  partly  execnted,  <m  tlia  efroomstanoe 
of  its  resting  in  parol;  bat  it  ia  to  be  considered  as  if  there 
had  been  a  formal  conveyance  of  the  right,  and  nothing  re- 
mains but  to  determine  its  duration  and  extent.    A  right 
under  a  license,  when  not  specifically  restricted,  is  commensu- 
rate with  the  thing  of  which  the  license  is  an  accessory.    Per- 
mission to  use  water  for  a  mill,  or  anything  else  that  was 
viewed  by  the  parties  as  a  permanent  erection,  will  be  of  un- 
limited duration,  and  survive  the  erection  itself,  if  it  should  be 
destroyed  or  fall  into  a  state  of  dilapidation;  in  which  case 
the  parties  might  perhaps  be  thought  to  be  remitted  to  their 
former  rights.    But  having  had  in  view  an  unlimited  enjoy- 
ment of  the  privilege,  the  grantee  has  purchased,  by  the 
expenditure  of  money,  a  right,  indefinite  in  point  of  duration, 
which  cannot  be  forfeited  by  nonuser,  unless  for  a  period 
sufficient  to  raise  the  presumption  of  a  release.    The  right  to 
rebuild,  in  case  of  destruction  or  dilapidation,  and  to  continue 
the  business  on  its  original  footing,  may  have  been  in  view  as 
necessary  to  his  safety,  and  may  have  been  an  inducement  to 
the  particular  investment  in  the  first  instance.    The  cost  of  re- 
building a  furnace,  for  instance,  would  be  trivial  when  weighed 
with  the  loss  that  would  be  caused  by  breaking  up  the  busi- 
ness and  turning  the  capital  into  other  channels;  and  there- 
fore a  license  to  use  water  for  a  furnace  would  endure  forever. 
Bat  it  is  otherwise  where  the  object  to  be  accomplished  is 
temporary.    Such,  usually,  is  the  object  to  be  accomplished 
by  a  saw-mill,  the  permanency  of  which  is  dependent  on  a 
variety  of  circumstances,  such  as  an  abundance  of  timber,  on 
the  failure  of  which  the  business  necessarily  is  at  an  end. 
But  till  then  it  constitutes  a  right,  for  the  violation  of  which 
redress  might  be  had  by  action.    With  this  qualification,  it 
may  safely  be  afiirmed  that  expending  money  or  labor  in 
consequence  of  a  license  to  divert  a  watercourse  or  use  a  water- 
power  in  a  particular  way  has  the  efifect  of  turning  such  license 
into  an  agreement  that  will  be  executed  in  equity."    If  this 
be  correct,  of  course  a  license  for  any  other  purpose  extending 
to  the  permanent  use  or  occupation  of  realty,  and  upon  which 
money  had  been  expended,  would  have  a  similar  effect,  accord- 
ing to  the  nature  and  terms  of  the  license. 

We  have  quoted  at  considerable  length  from  the  above  case, 
because  it  discusses  and  decides  so  many  important  points  so 
briefly  and  so  clearly,  obviating  the  necessity  of  a  restatement 
of  the  points  decided  or  of  the  doctrine  of  the  case.    It  is  well 
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to  observe,  howerer,  that  the  case  is  not  a  suit  for  specifio 
performance,  but  an  action  on  the  case  for  damages.    TI19 
license  to  divert  the  water  on  the  land  of  defendant,  and  to 
maintain  a  structure  there  for  the  purpose,  follofred  by  larg^e 
expenditure  on  the  faith  of  such  license,  is  declared  to  be  an 
agreement  on  valuable  consideration,  and  to  be  considered  bm- 
if  there  had  been  a  formal  conveyance  of  the  right, — L  e.,  & 
conveyance  by  deed.     Underlying  all  is  the  idea  of  the  im«^ 
portant  interests  involved  and  depending  upon  the  validity 
and  irrevocability  of  the  license.    This  is  a  leading  case.     I^ 
has  been  followed  in  Pennsylvania,  and  to  a  considerable  ex* 
tent  in  other  states:  See  Swartz  v.  Swartt^  4  Pa.  St  853;  45 
Am.  Dec.  697;  Wheatley  v.  Chrisman,  24  Pa.  St.  298;  64  Am. 
Dec.  657;  fit*/ v.  McCauley,  53  Pa.  St.  206;  91  Am.  Dec.  203; 
Dark  v.  Johnston,  55  Pa.  St.  164;  93  Am.  Dec.  732;  Thompsof^ 
V.  McElamey,  82  Pa.  St.  174;  Cumberland  Valley  R.  R.  Co.  t. 
McLanahan,  59  Pa.  St.  80.    And  this  last  case  declares  a  snb* 
sequent  ratification  by  parol  equivalent  to  a  precedent  author^ 
ity.    The  New  York  doctrine  at  law  is  sufficiently  indicated 
in  the  case  of  Mumford  ▼.  Whitney,  15  Wend.  881;  80  Am» 
Dec.  60;  and  in  equity,  by  Parkhurst  v.  Van  Cortland,  14  Johns. 
15,  7  Am.  Dec.  427,  already  referred  to.    So  in  Vermont,  by 
by  the  cases  of  Hall  ▼•  Chaffee,  13  Vt  157,  and  Pope  v.  Henry^ 
24  Vt.  560.    It  seems  that  Massachusetts  has  adhered  to  the 
doctrine  of  Cook  v.  Steams,  11  Mass.  588.    New  Hampshire 
and  Maine  seemed  inclined  to  the  Pennsylvania  view  at  first: 
See  Ameriscoggin  Bridge  v.  Bragg,  11  N.  H.  102;  Woodbury  t, 
Parehley,  7  N.  H.  287;  26  Am.  Dec.  789;  Sheffidd  ▼.  CoUier,  8 
Qa.  82;  Bicker  v.  Kelly,  1  Me.  117;  10  Am.  Dea  88;  CUment 
v.  Durgin,  5  Me.  9.    But  afterwards  they  both  wavered,  hold- 
ing that  while  the  license  might  be  valid  as  between  the 
original  parties,  it  would  not  be  as  between  their  vendees 
or  successors  in  interest:  See  Carieton  ▼.  Redington,  21  N.  H. 
291,  and  Seidensparger  v.  Spear,  17  Me.  123;  85  Am.  Dee.  284* 
In  discussing  the  question  of  parol  licenses,  the  supreme 
court  of  Ohio  uses  the  following  language,  after  referring  to 
the  differing  decisions  of  neighboring  states:  **  But  in  Ohio^ 
we  think  it  can,  at  this  day,  be  hardly  considered  as  an  open 
question.     Partly  performed  parol  contracts,  especially  when 
the  non*execution  would  operate  as  a  fraud  on  the  rights  of 
the  vendee,  have  repeatedly  been  enforced  in  equity,  and  a 
parol  license  executed  has  been  held  to  be  irrevocable  in  nn* 
merous  instances,  on  the  circuit,  at  law  ":  Wilson  v.  Chalfanif 
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15  Ohio.  348;  45  Am.  Deo.  574   See  also  ffofiAael  ▼.  Cineinnati 
acB.  R.  Co.,  20  Ohio  St  81.    Indiana  eoincidea  sobBUntially 
with  PennsylTania.    Her  sapreme  court  eajv:  ^  But  though 
a  parol  license,  amomiting  in  terms  to  an  easement,  is  revo- 
cable as  to  fatoTB  enjoyment  at  law,  and  is  determined  by  a 
conTeraiioe  of  tte  estate  upon  which  it  was  to  be  enjoyed, 
this  is  not  the  role  in  all  cases  in  courts  of  equity.    In  these 
eoorts,  the  future  enjoyment  of  an  executed  parol  license, 
granted  upon  a  consideration,  or  upon  the  faith  of  which  money 
has  been  expended,  will  be  enforced,  at  all  events,  where  ade- 
quate compensation  in  damages  could  not  be  obtained.    This 
will  be  done  on  the  two  grounds  of  estoppel  on  account  of 
fraud,  and  specific  performance  of  a  partly  executed  contract 
to  prevent  fraud.    And  in  those  states  of  the  Union  where 
law  and  equity  are  administered  in  the  same  court,  relief  is 
afforded  in  any  given  suit  where  the  pleadings  present  the 
aeoeesary  averments;  and  grantees,  as  well  as  the  original 
parties,  are  bound,  where  they  purchase  with  notice;  and  in  a 
mill  and  dam,  the  existing  condition  of  things  might  be  no- 
tice to  them  of  the  equity'':  Snowden  v.  TFilas,  19  Ind.  10;  81 
Am.  Dec  870;  cited  and  approved  in  Lane  v.  Miller^  27  Ind. 
584,  and  Simon$  v.  Morehausdt  88  Ind.  891.    In  Iowa,  the  doc- 
trine is  well  established  that  an  executed  parol  license  for  the 
oeenpation  of  real  estate  cannot  be  revoked  either  by  the 
licensor  or  his  grantee  with  notice,  at  least  not  without  com- 
pensation: Bush  V.  Sullivan^  8  G.  Greene,  844;  54  Am.  Dec. 
506;  BeaUy  v.  Oregory^  17  Iowa,  109;  85  Am.  Dec  546;  An^ 
imon  V.  £Ump»oi»,  21  Iowa,  899;  Harkne9$  v.  Burtanf  89  Iowa, 
101;  Wiekeniham  v.  Orr,  9  Iowa,  258;  74  Am.  Dec.  848.    In 
niincHS,  the  decisions  are  contradictory  and  unsatisfactory. 
In  Ru89M  V.  HtMHiTdf  59  111.  885,  it  was  held  in  the  strong- 
est terms  that  an  executed  license,  where  the  parties  could 
not  be  placed  in  $UUu  ftfo,  was  irrevocable;  that  the  re  voca- 
tion in  such  a  case  would  be  a  fraud,  and  compensation  for 
damages  no  adequate  redress.    This  case  was  decided  in  Sep- 
tember, 1871.    It  was  an  action  at  law  involving  an  executed 
parol  license  to  use  a  party-walL    Three  years  after,  in  the 
case  of  Kamphauee  v.  Oaffnefj  78  111.  461,  the  court  held  that 
this  case  must  be  considered  as  overruled  or  limited  to  cases 
of  party- walls.    The  court  says  further:  ^On  mrtare  consid- 
eration, we  are  unwilling  to  announce  the  doctrine  that,  not- 
withstanding the  prohibition  of  our  statute  of  frauds  to  the 
contrary,  an  interest  in  land  which  cannot  be  terminated  by 
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revocation  may  be  acquired  by  parol  license,  which  a  court 
of  law  will  recognize  and  protect  We  still  preserve  the  dis- 
tinction between  law  and  equity,  however;  and  to  what  ex* 
tent  a  court  of  equity  might  enforce  specific  performance,  or 
grant  relief  on  account  of  the  peculiar  hardship  resulting  from 
a  revocation  by  a  licensor,  is  another  question,  and  one  that 
we  cannot  now  properly  consider."  The  cases  referred  to  as 
having  been  decided  by  the  supreme  court  of  Iowa  in  some 
respects  are  commendable  '^  for  the  equitable  view  they  take 
of  the  question;  but  when  applied  to  a  court  in  which  the  dis- 
tinction between  law  and  equity  are  preserved,  they  are  con- 
trary to  the  current  of  authority,  and  we  do  not  feel  at  liberty 
to  follow  the  rule  they  indicate."  The  case  is  an  action  at 
law,  but  reference  is  made,  in  the  opinion,  to  the  case  of  Wood^ 
ward  V.  Seely^  11  111.  167,  60  Am.  Dec.  446,  a  chancery  case, 
which  announ^M's  the  same  doctrine.  The  latter  case,  how- 
ever,  refers  for  authority  to  law  oases  exclusively.  This  patent 
absurdity  destroys  its  weight  as  an  authority  in  equity. 

It  is  said  that  equity  follows  the  law,  which  is  true.  But 
equity  has  a  scope  of  its  own  for  giving  relief,  especially 
against  actual  or  constructive  fraud,  which  the  law  cannot 
give;  otherwise  there  would  be  no  such  thing  as  equity  juris- 
diction distinct  from  the  law.  When  the  law  says  that  a 
parol  contract  for  the  sale  of  land  conveys  no  estate  under  the 
statute  of  frauds,  equity  does  not  deny  it;  but  when,  by  virtue 
of  such  contract,  the  vendee  has  been  put  in  possession  of  the 
land,  induced  to  make  valuable  improvements  thereon,  of 
which  he  would  be  defrauded  and  robbed  by  excluding  him 
from  the  possession,  and  where  a  judgment  of  damages  would 
not  afford  adequate  relief,  equity  steps  in,  and  says  the  vendor 
shall  not  accomplish  this  fraud  by  enforcing  his  legal  title  at 
law  in  ejectment,  but  that  he  shall  make  a  deed  of  the  land, 
conveying  an  estate  in  accordance  with  the  terms  of  the  parol 
contract.  When  the  law  says  that  a  parol  license  cannot  give 
the  licensee  a  permanent  interest,  easement,  or  estate  in  land, 
equity  will  not  deny  it;  but  when,  by  virtue  of  suoh  license, 
the  licensee  has  been  put  in  possession,  and  induced  to  put 
valuable  improvements  on  the  land,  of  which  he  would  be 
defrauded  and  robbed  by  a  revocation  of  the  license  and  eject- 
ment by  the  holder  of  the  legal  title,  equity  will  interpose^ 
and  either  forbid  the  licensor  to  revoke  the  license,  or  impose 
such  terms  as  will  avoid  the  fraud,  and  accomplish  what  jus> 
tioe  and  good  conscience  demand.     The  supreme  court  of 
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Wisconsin  states  the  doctrine  in  this  way:    ''Most  of  the 
American  oonrts  have  been  satisfied  with  determining  that '  a 
party  who  has  induced  the  incorporation  of  the  property  of 
another  with  his  own,  through  the  means  of  a  promise  not  to 
infierfere  with  its  use  or  enjoyment  by  the  latter,  shall  not  be 
allow^  to  commit  the  fraud  of  appropriating  it  to  his  own 
purposes,  although  he  may  withdraw  the  right  to  use  it  in  the 
manner  originally  contemplated,  and  compel  the  other  party 
to  resort  for  redress  to  an  action/ ''    And  again:  ^  In  oases, 
however,  where  money  has  been  expended  or  improvements 
made  and  bmldings  erected  on  the  faith  of  a  parol  license, 
which  has  been  thus  executed,  courts  of  equity  have  gener* 
ally  interposed,  at  all  events,  so  far  as  to  restrain  the  licensor 
from  appropriating  to  his  own  use  and  benefit  the  labor  ex- 
pended and  improvements  made  on  the  faith  of  such  license, 
without  placing  the  licensee  in  the  same  situation  in  which  he 
stood  before  he  entered  upon  its  execution  *':  Hazelton  v.  A^ 
nam,  8  Finn.  107;  54  Am.  Dec.  168,    '^  There  is  no  rule  more 
necessary  to  enforce  good  faith  than  that  which  compels  a 
person  to  abstain  from  enforcing  claims  which  he  has  induced 
others  to  suppose  he  would  not  rely  on.    The  rule  does  not 
rest  upon  the  assumption  that  he  has  obtained  any  personal 
gain  or  advantage,  but  on  the  fact  that  he  has  induced  another 
to  act  in  such  a  manner  that  he  will  be  seriously  prejudiced 
if  he  be  allowed  to  fail  in  carrying  out  what  he  has  encour* 
aged  them  to  expect":  Fazton  v.  Faxon^  28  Mich.  169;  Harh' 
am  ▼.  Tovlmin,  25  Mich.  80;  Tnieedail  v.  Ward,  24  Mich.  117. 
'^If  a  party  having  a  right  stands  by  and  sees  another  deal* 
iDg  with  the  property  in  a  manner  inconsistent  with  that 
right,  and  makes  no  objection  while  the  act  is  in  progress,  he 
cannot  afterwards  complain  ":  Leeds  V.  Amheret,  2  PhilL  Ch. 
123;  cited  in  Faxton  v.  Faxon,  28  Mich.  169.     *'  The  same  ideas 
are  enunciated  in  various  forms  by  many  authorities,  both 
English  and  American;  among  others,  see  Oregg  v.  Von  Phvi^ 
1  Wall  274;  Swan  v.  Seamene,  9  WalL  264;  Skinner  v.  Day- 
ton, 19  Johns.  613-561;  10  Am.  Deo.  286;  Raw  v.  PoU,  2  Vern. 
239;  Thompson  v.  Blanchard^  4  N.  Y.  803;  Parroit  v.  Palmer^ 
8  Mylne  A  K.  632  ";  cited  in  Fazton  ▼.  Faxon,  28  Mich.  159. 
In  Rhode  Island,  it  is  held  that  an  executed  parol  license  will 
not  be  held  irrevocable  in  a  court  of  law,  but  that  equity  will 
give  appropriate  relief:  Foster  v.  Browning,  4  R.  L  63;  67  Am, 
Dec.  505.     Georgia  holds  that  a  parol  license  to  enjoy  an 
interest  in  lands  is  void  at  law,  but  where  large  investments 
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hare  been  made  on  the  faith  of  the  Kcense  for  the  enjoTment 
of  the  interest,  eqnity  will  decree  0pecific  performance  of  the 
terms  of  the  license  as  in  case  of  a  parol  contract  for  the 
sale  of  lands;  and  where  a  defendant  might,  by  going  into 
equity,  defeat  an  action  at  law,  he  may  set  up  his  equitable 
defense  at  law:  Cook  ▼•  Pridgen^  45  Ga.  8S1;  12  Am.  Rep.  682. 
Bat  we  will  not  quote  further  firom  the  cases  npon  this  point. 
Bnough  has  been  given  to  show  that  they  are  not  itarmonioas, 
bnt  that  the  conflict  is  principally  in  the  courts  of  law. 
Enough  has  been  given  to  show,  also,  the  trend  of  the  different 
lines  of  judicial  thought  and  decision  upon  the  questions  in* 
volved.  How  can  we  reconcile  the  cases?  Can  they  be 
reconciled?  If  we  adopt  the  rule  that  a  parol  license  to  perma- 
nently occupy,  use,  and  enjoy  realty,  when  executed  in  whole 
or  in  part  at  considerable  expense,  becomes  irrevocable  and 
transmissible,  and  say  that  this  rule  is  supported  by  a  large 
number  of  respectable  authorities,  we  are  at  once  met  with 
the  indisputable  proposition  that  it  is  denied  by  a  large  num- 
ber of  respectable  authorities.  It  seems  that  this  conflict  may 
rosult  from  drawing  general  rules  from  particular  cases.  Two 
cases  may  be  in  direct  conflict  upon  the  general  proposition, 
and  yet  each  be  right  as  applied  to  its  own  particular  facts. 
A  parol  license  may  be  irrevocable  in  one  case  and  revocable 
in  another,  according  to  the  varying  facts  and  circumstances 
of  the  two  cases. 

There  is  one  proposition  in  regard  to  which  there  is  no  con- 
flict. All  authorities  —  case  law  and  text-book  law  ^— agree 
that  it  is  the  proper  province  of  equity  to  give  relief  in  case 
of  fraud,  whether  the  fraud  be  actual  or  constructive,  inten- 
tional or  non-intentional.  It  would  be  rash  to  attempt  to  give 
a  perfect  definition  of  fraud.  Many  eminent  jurists  have 
attempted  it.  None  have  succeeded.  The  best  definitions 
given  admit  of  so  many  exceptions  as  to  greatly  impair  their 
usefulness  in  judicial  discussion.  The  only  safe  way  seems 
to  be  to  define,  or  rather  describe,  the  fraud  suspected  to 
exist  in  any  given  ease,  by  comparison  with  similar  cases 
selected  from  the  reports.  Of  all  the  attempted  definitions 
to  be  found,  it  seems  that  none  are  more  satisfactory  or  in- 
structive than  merely  to  say  that  fraud  is  unfair  dealing;  and 
when,  through  inducements  held  out  by  one  person,  even  only 
by  means  of  a  promise,  by  which  another  person  is  influenced 
to  change  his  position  so  that  he  cannot  be  placed  in  Btat%k 
juo,  and  will  be  seriously  damaged  unless  the  promise  is  ful- 
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filled,  then  the  refusal  to  per&rm  i«  fraud.  Any  transaction 
tkat  outrages  our  sense  of  justice  or  shocks  the  conscience  of 
an  hoD0Bi  man  may  ipeli  be  viewed  with  suspicion,  and  scruti- 
nised closely.  li  seesQS  dear,  in  the  case  ii  Pcwkkunt  y.  Van 
Cortland,  14  Johns.  16, 7  Am.  Dea  427,  that  the  court  was  right 
in  pronouncing  the  eonduci  of  the  defendant  a  fraud  upon 
plaintiffs.  Defendant  had  given  permission  to  plaintiffs  to 
go  an  his  wild  kmd,  —  to  ^possess"  it, — and  promised 
them  that  as  soon  aa  he  could  per&ot  hia  own  title  he  would 
secure  them  in  the  permanent  oocupation  of  the  land  by  a  sale 
io  them,  or  a  permanent  lease.  He  thus  induced  them  to 
expend  money  and  labor,  and  make  homes  there.  He  af- 
terwards attempted  to  revoke  their  license,  repudiated  his 
promise,  and  brought  ejectment  against  them  on  his  legal 
title.  Plaintifis.tben  brought  their  IhU  in  chancery  for  an 
injunction,  and  for  specific  performance.  The  ease  is  very 
dmilar  to  the  ease  at  bar.  The  court  was  right  in  exercising 
its  e<tuity  powers,  and  taking  jurisdiction  on  the  ground  of 
fraud.  The  defendant  had  umply  enticed  plainti£b  onto  his 
ground,  and  entrapped  them  there  with  the  tempting  bait  of 
a  favorable  location  to  build  homes  on  easy  terms,  and  was 
endeavoring  to  shear  them  like  sheep^  and  drive  them  off  with 
his  writ  of  ejectment.  It  was  oneonscionable  that  his  scheme 
shonld  be  allowed  to  succeed.  It  made  it  no  better  that  he 
relied  upon  his  legal  title,  and  appealed  to  the  rigid  rules  of 
the  eomaum  law  and  her  courts  to  aid  him*  To  £p*ant  such 
aid  would  have  been  to  outrage  justice  in  her  temple,  through 
the  ineirumentality  of  her  own  chosen  ministers.  In  fact,  it 
was  admitted  on  all  han^s  that  it  was  a  proper  subject  for  the 
interposition  of  equity.  The  only  contention  was,  whether 
the  relief  should  be  oompensation  or  qiecifio  performance. 
A  majority  of  the  court  decided  in  favor  of  specific  p^form- 
ance.  Rwadl  v.  Hybhard^  69  IlL  885,  was  a  case  of  a  party- 
walL  One  Herman  owned  the  wall,  and  it  was  built  to  the 
north  line  of  his  loi  One  Furry  was  about  to  build  a  frame 
house  on  the  adjoining  lot  Harman  induced  him  to  build 
of  brick,  giving  him  the  use  of  the  north  wall  of  his  (Har- 
man's)  house  as  the  south  wall  of  his  (Furry's)  house,  on 
coaditioa  that  he  would  build  a  brick  building.  He  did 
sow  The  oourt  says:  **  By  virtue  of  this  agreement,  and  the 
srectioa  of  the  building,  equitable  rights  were  acquired. 
Though  the  license  to  use  the  wall  might  be  revoked  prior  to 
its  execution,  after  execution  a  different  question  arises,  and 
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the  possession  was  constructive  notice  to  the  purchaser  of  the 
rights  which  had  been  acquired.    Money  had  been  expended 
upon  the  faith  of  the  license,  and  a  different  and  more  ezpen* 
give  building  erected.    While,  ordinarily,  it  may  be  troe  that 
a  parol  license  of  this  character  is  not  transmisaiblei  may  be 
revoked  at  pleasure,  and  extinguished  by  the  alienation  of  the 
land,  yet,  where  money  or  labor  has  been  expended,  the  law 
will  interpose  to  protect  the  licensee.    The  revocation,  under 
such  circumstances,  would  be  fraudulent,  and  compensation 
in  damages  would  afford  no  adequate  redress.    In  such  case 
the  execution  of  the  parol  permission  would  supply  the  plaoe 
of  a  writing,  and  take  the  case  out  of  the  statute  of  frauds. 
It  would  be  the  boldest  fraud  to  allow  this  permission  to  be 
revoked.    The  grantee  of  Harman  was  chargeable  with  nolioe 
of  Furry's  equity  at  the  time  he  took  the -mortgage,  and  he 
stands  in  the  place  of  his  grantor.    The  license  has  been  acted 
upon,  and  the  parties  cannot  be  restored  to  their  original  po- 
sition."   This  case  was  afterwards  overruled,  or  restricted 
in  its  application  to  party-walls,  on  the  ground  that  the  rem- 
edy, if  there  be  any,  should  be  sought  in  equity, and  not  at  law: 
Kamphouse  ▼.  Oaffner^  73  111.  461.    But  we  believe  the  court 
was  right  in  saying  it  would  be  a  fraud  to  revoke  the  license, 
in  reliance  upon  which  a  house  had  been  built,  and  that,  if 
not  at  law,  at  least  in  equity,  there  is  a  remedy  for  the  li« 
censee,  or  his  vendee  or  successors  in  interest.    Cases  may 
arise  and  have  arisen  where  a  license  to  occupy  land  has  been 
intended  and  understood  as  a  mere  personal  favor  to  the  li* 
censee  to  give  him  a  place  to  live,  or  to  occupy  for  some  other 
beneficial  purpose  not  transmissible,  but  revocable  at  wilL 
Then  expenditures  would  naturally  be  made  accordingly.    In 
other  cases  the  granting  of  the  license  has  been  in  terms  an 
assurance  of  permanent  possession.    It  is  evident  that  the 
same  rule  cannot  apply  to  both  classes  of  cases.    The  revocsr 
tion  of  the  license,  even  after  expenditures  made  in  conse- 
quence of  it,  in  the  one  case  is  a  right,  in  the  other  a  fraud* 
No  general  rule  can  be  made  as  to  the  revocability  of  such 
licenses  after  such  expenditures.    Bach  case  stands  upon  its 
own  circumstances.    The  conflict  in  the  authorities  has  arisen 
largely  from  an  attempt  to  make  a  general  rule  that  all  such 
licenses  are  revocable  on  the  one  hand,  or  that  they  are  not 
revocable  on  the  other,  when,  if  the  courts  had  simply  de- 
cided the  cases,  and  left  out  the  general  rule,  they  might  all 
have  been  right,  and  not  in  conflict.    When  we  have  traveled 
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tbroagh  the  mass  of  decisions,  cloudy  and  oonflioting  at 
times,  and  have  arrived  at  the  principle  that  equity  will  re- 
lieve where  there  is  fraud,  actual  or  constructive,  we  have 
arrived  at  a  principle  in  regard  to  which  there  is  no  conflict 
And  courts  of  equity,  as  quotations  already  pven  show,  are 
jery  generally  agreed  that  the  revocation  of  a  parol  license  to 
permanently  occupy  and  improve  realty  after  any  considerable 
expense  has  been  incurred  on  the  faith  of  such  license,  under 
circumstances  such  that  the  parties  cannot  be  placed  in  statu 
9110,  is  either  actual  or  constructive  fraud.  Even  the  courts 
of  law  very  extensively  recognise  the  fraud,  and  some  of  them 
remedy  it  by  equitable  estoppel;  but  it  seems  the  majority  of 
them  acknowledge  their  inability  to  furnish  the  appropriate 
remedy,  while  suggesting  frequently  that  equity  may  do  so. 

Verling  K.  Hart  perpetrated  no  fraud.  He  treated  the  set- 
tlers on  his  land  by  his  permission  as  rightfully  there.  Juliet 
W.  Hart  committed  no  fraud.  She  also  treated  the  settlers 
on  the  town  site  of  Buffalo  as  rightfully  there,  even  to  the  ex* 
tent  of  extending  their  license  to  occupy,  improve,  and  hold 
lots,  which  expired  with  Verling  E.  Hart  on  February  17, 
1883,  to  the  23d  of  the  following  August  A  license  to  hold 
tad  enjoy  realty  may  be  made  as  effectual  hy  subsequent  rati- 
fication as  by  precedent  authority.  Her  conduct  was  such  as 
to  recognize  and  acknowledge  the  rights  of  the  settlers  under 
the  license  given  them  by  Verling  K.  Hart,  at  least,  to  the 
extent  that  they  were  not  trespassers,  and  that  their  improve* 
ments  were  their  own.  This  was  a  substantial  ratification  of 
iheir  license.  Her  present  attitude  of  seeking  to  evade  or 
tnnnl  this  license,  as  to  complainant,  is  not  voluntarily  as- 
sumed. It  is,  in  a  measure,  forced  on  her  by  the  complainant's 
own  acts.  His  conduct  is  not  such  as  to  commend  him  to  the 
iavorable  consideration  of  a  court  of  equity.  It  cannot  be 
•apposed  that  Verling  K.  Hart,  in  assuring  the  settlers  that 
they  should  have  the  land  improved  by  them,  could  mean 
more,  in  regard  to  lots  on  a  business  street,  than  one  lot  to  a 
building,  included  within  the  limits  of  the  lot,  or  sufficient 
front  to  dear  their  buildings,  where  more  than  one  lot  was 
built  on,  and  the  depth  of  the  lots  back.  This  is  a  fair  un- 
derstanding of  the  terms  in  which  he  gave  permission  to 
occupy  and  improve  lots.  If  the  terms  in  this  respect,  and 
one  or  two  others,  had  been  more  definite,  the  parol  license  to 
occupy  would  have  been  converted  into  a  parol  contract  d 
sale.    All  of  this  was  offered  complainant  for  a  small  price; 
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but,  while  not  objecting  to  the  prioe,  he  wanted  more  groaod* 
We  cannot  eoatam  compLainaQt'e  eiain  to  the  ground,  or  mxMy 
portion  of  Ui  the  oontract  nnder  whioh  he  ebime  being  in- 
oomplete  in  tlie  one  oaee,  and  impossible  of  jMrformanee  in 
the  other.  And  yet  to  deprife  him  of  hie  improvemeats, 
made,  u  they  evkleatly  were,  in  good  faith,  ie  no  lees  than  a 
fraud  upon  him. 

The  proper  measure  of  relief  in  such  oases  is  a  matter  in 
which  there  is  much  diversity  of  opinion.    The  Penney lyaoia 
courts  go  to  the  extent  of  holding  a  parol  license,  executed  in 
whole  or  in  part,  at  large  expense,  an  agreement  on  valuable 
consideration,  and  hold  it  irrevoeable,  and  enforce  it  aooord- 
ing  to  its  scope,  meaning,  and  intent    On  the  other  extreme^ 
a  lew  cases  can  be  found  refusing  any  telM  whatever.    la 
this  regard,  as  in  others,  es^  eaee  must  stand  upon  ite  owa 
facts  and  drcumetanee^    Equity  hae  ample  power  to  mold 
a  deeree  that  will  accomplish  snbetantial  justiesi    To  detor- 
mine  what  substantial  justice  r^uires,  we  must  take  into  ooa« 
sideration  all  the  facte  and  cLrcumstanees  of  thie  partioular 
case.    Cases  almost  without  limit  can  be  found  anooaneing, 
in  general  terms,  rnles  appejrently  applicable,  but  when  the 
£EM)ts  of  such  cases  are  examined,  taw  can  be  iouBd  that  are 
parallel  to  the  caee  at  bar.    As  already  expLuned^  the  terms 
of  the  license  in  this  instance  were  too  inoomplete  in  several 
particulars  to  constitute  a  contract  capable  of  specific  perform- 
ance in  equity.    But  the  terms  and  the  true  intent  of  that 
license,  so  far  as  they  can  be  ascertained,  are  oontroUing  ood- 
siderations  in  determining  the  equities  of  the  partiee.    The 
license  by  Verling  K  Hart  was  given  befiore  any  survey  or 
platting  <tf  the  town,  —  before  the  location,  sise,  and  shape  of 
blocks  and  lots  had  been  determined.    We  have  already  inti- 
mated the  view  that  all  that  settlers  are  equitably  entitled  to 
under  that  license  on  business  streets  is  sufficient  front  to 
clear  their  buildings,  and  the  depth  of  a  lot  back.    This  is  a 
liberal  construction  in  favor  of  the  settlers.    Fischer's  under^ 
standing  of  Hart's  inducement  to  settlers,  and  which  he  was 
authorized  to  make  public  as  far  as  the  railroad,  was,  that 
mechanics  and  good  people  locating  and  making  improvements 
on  the  town  site  should  have  each  a  lot  at  small  expenee, —  as 
he  understood  it,  the  expense  of  recording.    The  sise  of  town 
lots  had  not  then  been  determined.    A  fair  oonstructioo  of 
this  is,  that  it  means,  as  applied  to  business  streets,  the  front 
and  depth  back  already  indicated.    This  is  defendant's  con- 
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ilniction.     The  written  iitttniment  of  fieptemW  90,  1888, 
would  indicsio  rach  intent;  but  that,  being  a  propoeition  to 
eettle  all  ^soatroversieay  ia  not  conolnaiye.    When  complainant 
waa  building  on  k4  No.  2,  aa  Wood  thinka,  but  at  w<»k  on 
lot  No.  1,  aa  he  thinka  himself^  and  when  Wood  waa  making 
«  preliminary  anrrej  tat  defendant,  Wood  and  complainant 
had  a  coaveraation  in  regard  to  the  matter.     Complainant 
eaye  that  Wood  waa  defendant'a  agent    Wood  aaya  he  was 
not,  hot  atatea  that  ha  platted  tlie  town  aite,  and  had  been  as- 
aiating  Mra.  Hart,  defendant,  in  making  aalea,  and  in  adver- 
iiaing  her  bnaineaa  genially.    He  ia  her  brother-in-law.    It 
would  aeem  from  all  the  evidence  that  the  building  which 
Wood  apeaka  of  as  about  lot  2  actually  extenda  over  on  lot  8. 
Wood^a  recollection  of  this  oonyereation,  and  complainant's,  do 
not  agree.    It  ia  not  very  material  what  the  conversation  was. 
It  ia  material,  however,  that  then,  or  soon  after,  the  erection 
of  the  building  mentioned  was  going  on,  and  neither  then  nor 
efierwarda  waa  it  objected  to  by  defendant  herself^  or  by  Wood 
tot  her,  although  they  both  lived  within  three  hundred  or 
fenr  hundred  feet  of  the  place,  and  defendant,  aa  well  aa  Wood, 
muat  have  known  of  the  erection  of  the  building.    It  is  also 
qaeationaUe  whether,  under  the  circumstances,  plaintiff  had 
not  a  right  to  rely  on  Wood'a  admitted  statement  to  him  that 
MiB.  Hart  would  not  probably  interfere  with  his  building  un- 
less in  the  way  of  platting  the  town,  and  to  expect  that,  if  she 
did  ohjeol,  Wood  would  ascertain  the  fact,  and  inform  him  of  it 
Tliia  much  would  aeem  to  come  within  the  scope  of  Wood's 
employment,  aa  stated  by  himselt    No  intimation  ever  reached 
complainant  to  the  effect  that  it  waa  desired  he  should  not 
proceed.    The  drcumstancea  would  rather  seem  to  corrobo- 
rate complainant's  understanding  that  defendant  would  be 
glad  to  have  such  a  building  erected.    He  says  at  the  time 
of  ita  erection  it  waa  the  best  building  in  town.    At  any  rate, 
he  waa  not  treated  aa  a  squatter  or  a  trespasser.    But  this 
gave  him  no  right  to  claim  more  land  than  necessary  for  the 
reasonable  use  and  enjoyment  of  the  buildings  he  had  erected 
or  waa  then  erecting.    This  amount  of  land  the  language  and 
conduct  of  YerUng  K.  Hart  in  hia  lifetime  shows  that  he  in- 
tended settlers  putting  up  fairly  good  buildings  should  have. 
Thia  amount  the  language  and  conduct  of  defendant  shows 
that  she  intended  settlers  to  have,  who  erected  or  commenced 
such  buildings  on  or  before  August  23,  1883.    The  main  con. 
sideration  of  this  inducement  was,  doubtless,  the  location  and 
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holding  there  of  the  principal  town  of  that  portion  of  the 
country;  and  this  was  a  Tsry  important  and  valuable  coasid- 
eration.  It  probably  made  a  few  acres  more  valuable  than 
the  entire  desert  claim  would  have  been  without  the  town  upon 
it  In  addition  to  this,  the  settlers  were  to  jMiy  what  some- 
tilhes  was  called  a  nominal  price,  sometimes  a  small  prioe, 
probably  intended  to  cover  expense  of  surveying,  platting,  re- 
oording,  conveyancing,  etc. 

When  this  cause  was  tried  below,  no  question  of  rents  and 
profits  was  in  issue.    At  the  time  the  evidence  was  taken,  the 
cause  argued  and  submitted,  and  the  opinion  of  the  chanoel- 
lor  filed,  indicating  what  the  decree  would  be,  there  was  posi* 
tively  nothing  in  the  pleadings  as  to  any  rental  values.    The 
answer  concluded  with  a  general  charge  that  complainant 
had  derived  great  benefit  and  emolument  from  the  use  of  said 
premises,  etc.,  —  a  statement  too  indefinite  for  a  ground  of 
judgment,  and  on  which  no  judgment  was  asked.    The  oross- 
bill  attempted  to  raise  the  question*    It  is  proper,  and  prob* 
ably  necessary,  that  we  now  give  our  views  upon  that  question 
for  the  guidance  of  the  court  below,  as  it  is  likely  to  be  eon* 
sidered  in  the  future  progress  of  the  case,  and  is  included  in 
the  decree.    This  seems  to  be  simply  and  clearly  a  case  where 
the  property  of  complainant  has  been  incorporated  with  that 
of  defendant  with  the  consent  and  permission  of  defendant 
and  her  predecessor  in  interest,  and  that  the  property  on  both 
sides  was  real  estate,  and  that  of  complainant  such  as  usually 
becomes  part  of  the  inheritance;  that  this  was  done  under  a 
parol  license,  now  executed  at  large  expense  by  complainant, 
which  license  was  in  the  nature  of  an  agreement  for  the  future 
sale  and  conveyance  to  complainant  of  the  land  of  defendant 
upon  which  complainant's  part  of  the  property,  consisting  of 
valuable  buildings,  was  placed  and  erected;  that  this  license, 
although  in  the  nature  of  such  agreement,  and  now  executed  on 
the  part  of  complainant,  is  incomplete  in  some  of  the  material 
terms  necessary  to  constitute  a  contract,  and  cannot  be  specifi- 
cally enforced  as  such;  that  it  was  not  contemplated,  either  by 
licensee  or  licensors,  that  any  rent,  either  ground-rent  or  other 
rent,  should  ever  be  charged  against  the  licensee,  but  rather  that 
be  was  considered  the  equitable  owner  of  the  land  upon  which 
he  erected  his  buildings,  and  entitled  to  the  legal  title  as  soon 
as  practicable,  at  a'small  charge,  probably  intended  merely  to 
oover  incidental  expenses.    Under  these  circumstances,  while 
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we  cannot  pyo  oomplainant  tbe  legal  title  to  the  land,  we  do 
not  think  it  equitable  that  he  should  pay  rent  for  it 

The  case  of  King^a  Heirs  ▼.  Thompson^  9  Pet  2f>4^  decided 
bj  the  supreme  court  of  the  United  States  in  1835,  seems  to 
have  stood  unchallenged  as  authority  up  to  the  present  time. 
It  was  not  exactly  similar  in  all  its  facts  to  the  case  at  bar, 
but  seems  precisely  analogous  in  most  of  the  legal  and  equi* 
table  principles  involyed.  The  ease  will  be  found  to  be  in 
harmony  with  a  number  of  those  already  cited,  and,  it  is  be- 
lieved, in  conflict  with  very  few  anywhere.  It  was  a  bill  in 
ehancery,  praying  for  a  decree  for  the  legal  title  of  the  realty 
inTolyed,  or  if  that  could  not  be  decreed,  that  the  property 
might  stand  charged  with  the  amount  of  repairs  and  improve* 
ments  expended  on  it  The  complainants,  Josiah  Thompson 
and  Elisabeth,  his  wife,  were  married  in  1812.  A  few  days 
after  the  marriage,  Qeorge  King,  Elisabeth  Thompson's  father, 
being  then  in  good  circumstances,  proposed  to  Josiah  Thomp- 
son to  give  him  a  house  and  lot,  then  much  out  of  repair,  if 
he  would  repair  it  so  as  to  make  it  a  oomfortoble  residenoe, 
stating  at  the  same  time  that  he  intonded  the  property  for  his 
daaghtor,  complainant's  wife.  Complainant  accepted  the 
property,  and  expended  upon  it  over  four  thousand  dollars. 
On  April  17, 1816,  King  wroto  to  complainant,  that  in  order  to 
remove  any  suspense  in  regard  to  the  property  on  which  com- 
plainant then  lived,  he  held  himself  bound  to  give  a  deed  to  a 
trustee,  who  shall  hold  it  in  trust  for  the  oomplainant  and 
wife  during  their  lives,  etc  Complainant  answered,  April 
26th,  declining  the  proposition,  and  suggested,  —  1.  That  the 
ptoperty  be  valued  at  the  time  he  received  it,  and  he  would 
pay  the  amount  over  to  King,  eto.;  2.  That  the  improvements 
be  estimated,  and  King,  on  paying  the  amount,  should  re> 
orive  a  relinquishment  of  all  his  right;  8.  That  a  deed  of  the 
property  should  be  executed  to  complainant's  wife.  April 
29th,  King  replied:  '*I  make  no  hesitation  in  complying  with 
your  first  proposal,  for  it  is  just  what  I  first  proposed  to  you; 
and  I  will  do  it  another  way,  giving  you  your  choice,  vis.,  I 
will  deed  the  dwelling-house  and  all  above  it  to  you,  and 
about  twenty  feet  below  it;  and  then  all  below  I  will  deed  to 
Betsy  [complainant's  wife],  provided  that  she  will  never  deed 
it  or  dispose  of  it,  except  by  will,  which  she  shall  always  be 
at  liberty  to  make  when  and  how  she  pleases.''  Afterwards 
there  was  some  correspondence  in  regard  to  rents  of  the  prem* 
tses  after  Thompson  left  them.  King  acting  as  his  agent  in 
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renting  and  in  collecting  and  forwarding  rents  to  conoplain- 
ant.    There  was  no  conveyance  made,  and  in  1820  King  died, 
insolvents    The  litigation  is  between  his  hairs  and  creditors 
on  one  sidd^  and  Thompsoa  on  the  other.    The  court  holds 
that  it  is  impossible  to  decree  a  title  as  prayed  for  in  the  bill, 
because  the  *'  evidence  fails  to  establish  the  specific  terms  of 
the  contract;  but  holds  further,  that  whatever  uncertainty 
may  exist  as  to  the  terms  of  the  contract,  there  can  be  no 
question  that  the  complainant  acted  under  it  in  taking  pos- 
session of  the  property  and  expending  a  large  sum  of  money 
in  its  improvement.^    And  the  opinion  proceeds:  **  As  the 
circuit  court  decreed  a  conveyance  of  this  property  to  the 
complainant,  that  decree  mast  be  reversed,  and  the  cause  re- 
manded to  that  court,  with  instructions  to  cause  the  property 
to  be  sold,  after  due  notice,  on  such  terms  as  they  shall  deem 
most  advantageous  to  the  estate  of  George  King,  and  the  pro- 
ceeds of  the  sale  frst  to  be  applied  to  the  payment  of  the 
money  expended  by  the  complainant  in  making  improve- 
ments on  the  property,  and  the  balance,  if  any,  to  be  paid 
over  to  the  benefit  of  the  creditors  of  the  estate  of  King."    No 
charge  was  made  against  complainant  for  rents  received,  or 
for  the  use  of  the  property  while  he  occupied  it,  nor  allowance 
made  for  interest  on  money  expended.    The  litigation  being 
between  the  creditors  of  King,  as  well  as  the  heirs,  on  one  side, 
and  the  par^  who  had  made  the  expenditures  on  the  property 
on  the  other,  makes  a  stronger  case  for  the  recoupment  of 
rents  collected,  and  for  a  rent-charge  for  the  use  of  the  prop- 
erty while  Thompson  occupied  it^  than  if,  as  in  the  case  at 
bar,  the  litigation  were  between  the  original  parties  or  their 
successors.    The  true  doctrine  of  such  oases  is,  that  the  party 
making  the  improvement  cannot  be  made  liable  to  a  rent- 
charge  by  any  notice  to  quit.    He  is  in  possession  of  his  own 
property,  incorporated,  it  is  true,  with  the  property  of  another, 
but  without  fault  on  his  part;  and  his  interests  cannot  be  ter- 
minated in  that  way,  either  by  commencement  of  suit  or  any- 
thing else  that  the  licensor  alone  can  do.    This  would  be  to 
make  the  executed  license  revocable  at  the  will  of  the  lipensor, 
contrary  to  the  prevailing  doctrine  in  equity.    The  duty  of 
the  licensee  to  surrender  possession,  or  to  pay  rent,  which  is 
equivalent,  begins  when  he  is  paid  for  his  interest,  and  not 
before;  and  this  result  can  be  reached  only  by  a  mutual  agree- 
ment of  the  parties,  or  by  a  decree  of  courts  and  the  sole  jus- 
tification for  a  court  of  equity  in  making  such  a  decree  e^sts 
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m  ib»  neeessitj  of  tbe  ease.    In  no  other  way  ean  a  Beparation 
of  the  inlereete  of  the  parties  be  effected  without  serious  injury 
to  at  least  one  of  the  parties.    To  remove  improTements  con- 
flifltiDg  of  permanent  and  rahiable  buildings  is,  in  great  meas- 
vre,  to  destroy  their  ralne.    In  the  case  at  bar,  such  remoral 
was  forbidden  by  the  defendant.    The  case  of  King^s  Heirs  ▼• 
Thompson,  9  Pet  204,  like  the  ease  at  bar,  lies  near  the  line 
wfaioh  separates  a  license  to  occnpy  from  a  contract  of  sale. 
The  oase  of  Pctrhknrst  ▼.  Van  CnrHand^  14  Johns.  16,  7  Am. 
Dec.  427,  lies  near  the  line  npon  the  other — the  contract  — 
aide.     The  conreyance  pnymised  in  the  latter  case  was  in  the 
alternative, — a  deed  of  title  or  a  jiermanent  lease,  at  the  op- 
tion of  the  licensees.    The  consideration  was  not  fixed,  but 
the  contract  or  license  provided  the  means  of  fixing  it.    It 
was  to  be  the  price  of  wild  lands  at  the  time  of  the  oonvey- 
anoe.    If  a  lease  was  chosen,  the  rent  was  to  be  the  usual  ren- 
tal of  similar  lands  in  the  vicinity.    It  may  well  be  doubted 
if  all  chancellors  would  decree  specific  execution  of  a  contract 
in  these  terms.    The  court  was  unanimous  that  the  complain- 
ants were  entitled  to  equitable  relief,  but  divided  on  the 
qneetian  whether  the  relief  should  be  compensation  for  im- 
provements made  or  specific  performance  of  the  contract    A 
majority  weie  in  favor  of  specific  performance. 

The  decree  of  tlie  court  below  is  inconsistent  in  Its  findings 
and  condnsions.  It  declares  that  complainant^  since  June  28, 
1884,  hae  been,  and  is  now,  without  right,  tortiously,  and  un- 
lawfully in  possession  of  the  property  in  controversy;  but  it 
^res  jfRtgment  for  rents  only  from  September  5,  1885.  This 
is  the  date  of  a  notice  to  quit,  which  was  served  on  him  on 
Beplenber  7,,  1885.  If  his  possession  was  tortious,  no  such 
notice  was  necessary  to  fix  his  liability  for  rents.  If  such  no- 
tioe  were  neeessary,  rent  should  be  computed  from  date  of 
service.  There  is  error  in  the  decree  in  the  following  partio- 
nlars?  1.  In  embodying  in  the  decree  an  order  in  the  nature 
of  an  interlocutory  order  allowing  a  cross-bill  tendering  new 
issues  to  be  filed  after  the  cause  had  been  tried  and  the  sub- 
stance ef  the  decree  determined.  2.  In  decreeing  relief  to 
defcntiant  upon  the  new  matter  set  up  io  her  cross-bill,  in  the 
same  decree  fa,  which  was  contained  the  order  allowing  the 
craas-bill  to  be  filed;  thee  givfaig  oeoiplainant  ao  opportunity 
to  aASwti  Black  oroeq^billt  or  even  to  say  whetiber  be  wished  te 
answer  it  or  not  SL'  In  attempting  to  a4|judieato  —ftfini  net 
in  issue  in  the  cause;  that  is  to  say,  in  awarding  to  defendant 
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the  possesBion  of  the  property  in  oontroyersy,  and  process  to 
put  her  in  poBsesBion.  and  judgment  in  her  favor  for  rents. 
4.  In  denying  to  complainant  compensation  for  improyemen  is 
put  by  him  upon  the  land  in  oontroyersy.  6.  In  charging 
complainant  rent  for  the  property  in  controTersy,  which  is 
error,  even  if  rent  were  in  issue.  6.  In  dismissing  complai 
ant's  original  and  amended  bills.  7.  In  refusing  to  enjoin  d 
fendant's  two  actions  of  ejectment.  For  these  errors  the  deer 
of  the  district  court  is  reversed,  and  the  cause  remanded  foir 
further  proceedings  in  accordance  with  this  opinion. 

This  cause  should  be  retried  upon  tlie  theory  that  botla 
complainant  and  defendant  have  a  valid  interest  in  the  realtjr 
in  controversy,  and  that  complainant's  possession  of  that  por- 
tion of  the  ground  occupied  by  his  improvements  is  and  has 
been  rightful,  and  that  he  is  liable  for  no  rent  for  the  same; 
but  that  the  ground  itself  belongs  to  defendant  The  value 
of  the  property,  including  the  ground  so  occupied  by  com- 
plainant's improvements,  and  the  improvements,  should  be 
ascertained,  and  the  value  of  the  ground  and  the  improve- 
ments separately,  and  a  decree  should  be  made  allowing 
complainant  the  present  value  of  his  improvements,  and 
making  it  a  lien  upon  the  property.  Then,  unless  defendant 
elect  to  discharge  the  lien  by  paying  the  amount  into  court 
for  the  use  of  complainant,  the  property  should  be  sold  as  on 
execution,  and  the  proceeds  divided  between  complainant  and 
defendant  in  the  proportion  of  the  value  of  their  respective 
interests.  Defendant  having  tendered  to  complainant,  before 
the  commencement  of  the  litigation  of  the  interests  in  oontro* 
versy,  all  that  he  was  equitably  entitled  to^  and  he  having 
refused  the  tender,  and  his  conduct  in  other  respects  having 
been  arbitrary  and  reckless  of  the  rights  of  others,  he  should 
pay  all  costs  of  this  suit  and  of  the  two  actions  of  ejectment 
mentioned  in  the  pleadings  herein;  and  the  amount  should 
be  made  a  lien  on  his  interest  in  the  realty  involved,  and  on 
the  money  paid  into  court  to  his  use  in  lieu  thereof  if  such 
payment  should  be  made;  and  an  order  of  injunction  should 
issue,  enjoining  defendant's  prosecution  of  her  said  two  actions 
of  ejectment  until  complainant  receives  compensation  for  his 
improvements,  or  until  the  money  be  paid  into  court. 

Qrobsbrck,  C.  J.  (dissenting).  While  I  ooncur  with  the 
majority  of  the  court  as  to  the  equities  of  the  case  at  bar,  I 
dissent  from  that  part  of  the  opinion  and  judgment  which 
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wMm  the  reUaf  to  be  given  (o  the  oompIalnanL    The  elab- 
«ate  and  learned  opinion  el  my  brother  Conaway  eetablishes, 
to  my  mind,  that  the  doetrinee  of  lioenee  and  equitable  estop- 
pel must  be  appliod  to  the  determination  of  this  ease,  and  that 
fte  eomidainant  is  entitled  to  relief  under  these  well-known 
•qdtable  dociiinee.   The  rule  is  oleari  that  if  the  owner  of  an 
•slate  stands  by  and  snflTers  another,  who  supposes  himself  to 
be  entitled  to  oertain  lands,  to  go  thereon,  and  make  improve- 
SMite  and  expend  money  there, — particularly  if  this  is  done 
ky  the  InTitation  of  the  owner,  under  promise  of  title, — a 
ooort  of  equity  will  oompel  sueh  owner,  when  he  afterwards 
nsks  to  assort  hi»  tiUe,  to  indemnify  tiie  one  who  made  the 
ezpenditorOi  by  making  pecuniary  compensation;  and  in 
neh  ease,  if  the  owner  resorts  to  a  oourt  of  law,  and  brings  an 
MtioD  of  ^eotment,  a  court  of  equity,  at  the  suit  of  the  party 
making  the  expenditure,  will  work  out  the  equitable  principle 
Vr  restrainiiig  the  ejectment  suit  until  compensation  is  made: 
1  Pemeroy*s  Bq.  Jur.,  sea  890^  and  the  cases  there  cited.    By 
a  general  and  public  invitation  on  the  part  of  Colonel  Hart, 
titended  to  those  of  his  class,  the  complainant  occupied  the 
parcels  of  land,  and  erected  and  maintained  valuable  im« 
provements  thereon.    By  these  acts  and  those  of  others,  con- 
temporary with  him,  a  town  was  started,  and  the  desert-land 
elaim  of  Colonel  Hart  became  largely  enhanced  in  value. 
This  ooeupanoy  and  improvement  of  the  complainant  was 
ecquiesced  in  by  Colonel  Hart,  his  agent,  and  bis  successors 
in  title,  nntfl  September  7, 1885,  when  formal  demand  was 
nuide  by  Mrs.  Hart  upon  complainant  for  the  possession  of 
fi^  premises.    Prior  to  that  time  she  had  tendered  to  the 
complainant  a  deed  to  all  the  parcels  of  land,  in  amount 
^ghty-seven  feet,  upon  which  he  bad  made  lasting  and  per- 
manent improvements,  and  this  offer  was  of  the  same  tenor 
M  that  made  and  accepted  by  others  in  the  same  situation  as 
complainant.    The  price  fixed  was  only  forty-two  dollars,  and 
^  rate  fixed  for  each  lot  and  portion  of  a  lot  actually  im- 
proved  by  oomplainant  was  the  same  as  that  given  to  the 
^er  settiers  and  occupants  under  Colonel  Hart's  invitation. 
It  was  all  that  oomplainant  had  a  right  to  expect,  even  under 
)        bis  construction  of  the  general  understanding  of  the  early  in- 
lutbitants  and  occupants  of  the  town  of  Buffalo;  yet  this  offer 
I        was  refosed,  and  t^  complainant  demanded  more  land.    If 
specific  performance  had  been  decreed  to  him,  it  is  clear  from 
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the  testimony  that  complainant  woald  have  onlj*  obtained  the- 
lots  and  paroels  of  lots  oovered  by  the  deeds.    Mrs.  Hart  haa^^ 
therefore  aeted  in  good  faith,  and  the  evidence  discloses  that 
she  honestly  endeavored  to  respect  every  obligation  and  to 
redeem  every  promise  made  by  her  deceased  husband,  al-- 
though  she  claimed  that  such  obligatioQ  on  her  part  was  «> 
moral,  rather  than  a  l^al,  obligation.    The  complainant  does- 
not  object  as  to  the  price  fixed  in  the  deed  for  the  land  thereby 
granted.    He  is  in  the  position  of  having  forced  the  defendant 
into  this  protracted  and  expensive  litigation.    Nay,  more,  he- 
has  boldly  attacked  the  title  of  hie  licensor,  and  that  of  the 
successors  to  the  title,  by  attempting,  with  others,  to  have  the 
patent  withheld  or  canceled;  thus  compelling  the  outlay  of  a 
considerable  sum,  expended  to  meet  his  charges.    By  assail^ 
ing  the  title  he  has  evidently  sought  to  coerce  a  settlement 
from  the  widow  and  administratrix  in  his  own  way  and  upon 
his  own  terms.    While  this  conduct  of  the  complainant  may 
not  operate  to  defeat  his  right  to  relief,  it  does  not  addnese 
itself  favorably  to  a  court  of  conscience.    I  concur  with  the 
majority  of  the  court  that  he  should  be  mulcted  with  the 
costs.   Following  the  reasoning  as  set  forth  so  ably  in  the  ma» 
jority  opinion,  complainant  never  had  any  thle  to  the  parcel* 
of  land  claimed  by  him,  and  occupied  and  improved  by  him^ 
and  it  cannot  be  granted  to  him.    His  right,  then,  is  solely  to- 
be  reimbnrsed  for  hia  outlay,  to  be  paid  for  his  improvementB. 
His  right  to  the  use  and  possession  of  the  preraieea  oessed 
when  demand  was  made  upon  him  for  their  surrender,  and 
he  should  not  have  a  farthing  for  the  uae  and  occirpation 
of  them  since  that  datei    The  value  of  the  improvementa 
should  be  ascertained  as  at  the  date  of  this  demand,  and 
interest  should  be  computed  thereon  to  the  time  of  mak* 
ing  the  computation  under  the  order  of  the  dietrict  court 
From  this  amount  should  be  deducted  the  rents,  isenes, 
and   profits   of  the   premises    since  the  date  of  demand,, 
with  interest  thereon  from  the  time  the  same  were  severally 
paid.    The  residue  should  be  decreed  to  be  a  lien  upon  tlio 
premises,  after  a  reasonable  time  is  given  to  the  defendant  to 
pay  the  same;  and  the  premises  should  be  soki  to  satisfy  this 
lien,  under  the  direction  of  the  district  court    At  the  timo  of 
the  taking  of  the  testimony  the  rents  had  amounted  to  more 
than  the  value  of  the  improvements,  and  since  thai  time 
Dsady  four  years  have  elapsed.    I  do  not  think  that  this  eon* 
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■iderable  ram  sbonld  go  to  the  complainant,  and  that  he 
■hoold  be  paid  the  present  value  of  the  premises.  The  com* 
patatioQ  I  have  suggested  seems  to  ma  to  be  more  equitable 
and  jofi  than  the  one  adopted  in  the  majority  opioion,  and 
for  these  reasoiw  I  dissent  from  the  judgment  and  the  opinion 
veBdered  in  this  case. 

Siiuivr— Runr  Qkamtwd  RBsrucrsD  to  IsBim  nr  Plsadihos.  — 
OiMrte  of  equity  will  aeTer  go  beyond  tha  allegitiont  in  the  bill  in  decreeing 
rriief:  JUnggold  r.  Binggofd,  1  Bar.  ft  O.  11;  18  Am.  Dea  250.  A  decree  i« 
Inopwrntiy  and  void*  m  far  m  it  attempte  to  adjndioate  matters  not  within 
tho  aeope  of  the  pleadinge:  8amUr$  t.  Logue,  88  Tenn.  335.  A  complainant 
in  oqiitty  nnut  reoorer,  if  at  all,  on  the  gronnda  stated  in  his  biU:  Purdy  t. 
HaU,  1S4  HI  298;  MerriU  ▼.  WM^tbum,  83  Me.  189.  A  plea  in  chancery 
rfionW  clearly  and  distinctly  aTcr  aU  facts  necessary  to  render  it  a  complete 
•quitelile  defense  to  the  ease  so  far  as  the  plea  extends:  Cheney  v.  Potion,  134 
HL  4S2.  Li  aehancery  suit,  proofs  withont  corresponding  allegations  in  the 
bm  are  Jmsl  as  naavailing  as  allegations  withont  proof:  Bremer  ▼.  Calumei 
Dock  OXt  123  IlL  104.  A  complainant  praying  for  general  relief  is  enti- 
to  any  relief  within  the  scope  of  the  bill  and  proper  nnder  the  evidence, 
alOioiigh  lest  than  that  prayed  for:  Wm  ▼.  HyaU^  68  Miss.  714;  Laneasier 
MiOm  ▼.  MerdiaM  OotUm-preat  Co.,  89  Tenn«  1;  24  Am.  St.  Rep.  586.  In  a 
■■ii  in  eqnity»  the  relief  demanded  does  not  limit  the  complainant  in  respect 
to  Ilia  remedy.  The  ooart  will  disregard  his  prayer,  and  rely  npon  the  facts 
alleged  and  prored  in  granting  relief:  Nevin  ▼.  Lulu  etc  Mining  €h.,  10  GoL 
S97;  Straim  ▼.  Babb,  30  S.  a  342;  14  Am.  St.  Rep.  905. 

Srmno  PsavoaiCAifoi^CssTAUfTT  or  Oontract  NsoBasABr.  —  Spe- 
«IBe  performance  of  a  parol  contract  for  the  sale  of  land  will  not  be  enforced, 
valasB  a  contract  olear,  definite,  and  certain  in  its  terms  is  admitted  by  the 
aaawer  or  satisfactorily  established  by  the  evidence:  Poland  v.  0*Chnnor, 
1  Heh.  60;  03  Am.  Dea  327;  Green  ▼.  Begole,  70  Mich.  602.  A  parol  agree* 
■MDt  in  part  performed  or  executed  will  not  be  specifically  enforced,  unless 
oontraot  be  established  by  competent  proofs  to  be  clear,  definite,  and 
in  in  all  its  terms:  HageUonw.  Putnam,  3  Finn.  107;  3  Chand.  117;  54 
Dee.158;  i?MteiiT.Ohit^ortl,45N.J.  Eq.  99;  Jffrtf fi£i<(;e  v.  ^^r,  43  Kan. 
86fi^  JbUfos  ▼.  MeKmght,  6  N.  J.  Bq.  642;  45  Am.  Dec.  406,  and  note. 
In  Bote  ▼.  AUmt  45  Kan.  231,  it  was  held  that  where  the  memorandum 
of  the  oontraet  was  Tagne,  indefinite,  and  uncertain,  it  was  insuflSoieot  to 
mtJBudj  the  statute  of  frauds^  and  the  contract  could  not  be  specifically  en* 
foreed.  As  to  the  oertainty  in  a  contract  requisite  for  specific  performance^ 
•ee  mooogn^^hie  note  to  Atwood  v.  Cobb,  26  Am.  Dec  661. 

Ijiamsi~-PASOL~- Whsn  Rivooabls. — An  oral  license  to  do  any  act 
on  the  land  of  another  gives  the  licensee  no  interest  in  the  land,  and  is  revo- 
cable, not  only  at  the  will  of  the  licensor  by  his  death,  but  also  by  an  aliena* 
tion  of  the  land:  HodglAne  v.  FarrinQtoin,  150  Mass.  19;  15  Am.  St.  Rep. 
168^  and  note  with  eases  collected;  Rkkmond  etc.  B,  R.  Co,  ▼.  Durham  etc, 
JTy  Cbu.  104  K.  a  658.  See  Croedale  r.  Lanigan,  129  N.  T.  604;  26  Am.  St. 
Bep^  651,  and  note. 
LtOBiiiB  «  Wbxh  Bboombs  Ibbbvouablb.  —  A  license  to  eonstruct  and 
itain  a  ditoh  becomes  irrevocable  when  the  licensee  makes  improvements 
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or  inTefti  oapital  In  oonseqnenM  of  Hki  FUdtUiger  r.  Sham,  87  GbL  198|  Si 
Am.  St  lUp.  28S»  and  note;  BaUMb  r.  Aiwood,  SI  Or.  It, 

LiCKKU  ~  PROTBonoM  n  Equitt.  » Ooarto  of  oqnity  will  nol  allov  m 
UoeoM  to  bo  roTokod  wbon  it  was  giTon  to  inflnonoo  tho  oondiiot  of  onotltw^ 
ondfaaaoMiMdliimtoiiiakolMfoinTOitBMiitii  Oyr<iiT.Xa(7ftHitff«f&  Wmkt 
QXfSOOr.U;  9tewM  t. /tOMfta C% lirr.  Obw,  80 Tn.  ttOL 

Pom  A  0iioranov  m  ram  BsfoooiUTr  or  Pab«  Lnmi 
T.  i8frliv>«t  48  v.  J.  K^  S88|  fMC  |b  OOQl  «id  «act«i4id 


OASES 


SUPREME   COURT 


OAUFOBNIA. 


GOBOOBAV   V.   OiTT  07  BflViaEA. 

OnrauncHi  n  jmiv  Lubu  worn  m  OmAsow  •  ilNtl  m  l» 
pravMil  Um  flow  of  snrfMt  wator  from  Ml  adjMtnt  kl 

/Oku  il«  if«jr(niiia,  fi>r  the  appellantt 

MaU  Ctarim^  L,  B.  Mimer^  amd  Johm  Lgfuh^  fbr  the  n* 
■pondent 

FooTBy  C.  This  an  action  to  abate  a  nniaanoe,  and  Ibr 
damages.  A  demurrer  was  filed  to  the  oomplainti  one  of  the 
(ronnde  of  which  is,  that  it  did  not  contain  facts  sufficient  to 
show  a  cause  of  action.  The  demurrer  was  sustainedi  and 
the  plaiotiff  declining  to  amend  the  complaint,  judgment  was 
given  and  made  for  the  defendanti  from  which  this  appeal  is 
taken. 

It  is  plain  that  the  alleged  nuisance  in  this  case  arose  from 

the  prevention  of  the  flow  of  sortaee  water  from  the  defend* 

ant's  lot  down  to  a  swamp  adjacent  to  the  Straits  of  CarquineSi 

by  the  raising  of  the  grade  of  a  street  of  defendant,  a  muni- 

cipal  corporation.    This  improvement  of  the  street  was  made 

in  accordance  with  lawful  authoritji  unless  it  be  held  that  the 

backing  up  on  plaintiflPs  lot  of  this  surface  water,  by  raising 

of  the  grade  of  Uie  street,  made  the  city  liable  in  damages  for 

the  creation  of  a  nuisance  in  the  shape  of  pools  of  water,  which, 

it  is  alleged,  were  thus  created  on  plaintiff's  land.    It  has 

6een  held  in  this  state,  in  Conniff  v.  San  Francigeo,  67  Cal.  46, 

that  embanking  and  damming  the  natural  channel  for  the 

escape  of  water  so  as  to  force  it  back  upon  a  private  owner's 

lot  would  render  the  city  liable,  but  it  was  also  conceded  by  the 

m 
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decision  in  that  case,  at  page  48,  that  such  a  corporation  would 
not  be  responsible  for  damages  caused  by  the  gathering  of 
*'  the  surface  waters  not  running  in  a  natural  channel  pro- 
duced by  the  raising  of  a  street  to  the  grade  established  by 
law."  So  the  law  is  held  to  be  in  2  Dillon  on  Municipal  Cor- 
porations, sec.  1039;  Waters  y.  Village  of  Bay  View^  61  Wis. 
644;  Henderson  ▼.  City  of  Minneapolis^  82  Minn.  819;  Stewart 
y.  City  of  Glinton,  79  Mo.  612;  Chtrk  y.  City  of  WUminfion^  6 
Harr.  (Del.)  244.  In  which  last  ease  it  iff  said:  ^The  col- 
lection of  water  on  lots  which  are  below  the  grades  of  new 
streets  is  ineyitable,  and,  excepting  the  case  of  a  running 
stream,  the  city  would  haye  no  power,  and  it  is  not  legally 
bound,  to  draw  off  the  water.  •  •  .  •  The  nuisance  is  not  in 
the  street,  but  on  the  lot,  and  the  remedy  is  by  raising  the  lot 
to  a  level  with  the  street^  which,  the  dty  is  not  bocmd  to  da*^ 
From  this  yiew  of  the  matter,  it  13  clear  that  the  demurrer 
was  properly  sustained,  and  that  the  judgment  ought  to  ba 
affirmed,  and  we  so  adyise* 

Templb,  C,  and  Belchbb,  C,  ooncnned. 

For  the  reasons  given  in  the  foregoing  opinion,  the  jndgmAnt 

is  affirmed. 

Patsrson,  J.,  Qarouttb,  J.,  Harbison,  J. 

Hearing  in  Bank  denied. 

MuNidFAb  LiABiLiTT  lOB  Gradiiio  STBum  li  diseoised  ill  the  notes  to 
Qoddard  v.  ffarptweO,  30  Am.  Sfe.  Rep.  376;  O'Brien  T.  PkOadeifkki,  80  Aa. 
St.  Rep.  836. 


Williams  u  Frbsno  Canal  and  Ibbigation  Ga 

[96  Gauforvia,  H] 
OOITTRAOTOB  AHD    EMPLOTaR.  — Iv  THB  OaRBTUCO    OUT  OV  A  OOVTRAOT  S 

Nkckssarilt  Ikjubious  to  a  third  person,  the  dootrine  of  te^pondmd 
tuptrnr  spplies. 

Oowtbactob  aiu>  BMPLQfTXB.— For  ah  Aor  ov  a  Gomtbaoiwi  ni  Piov* 
IVG  UP  THB  Lahd  Off  A  Thied  Pbbsoh,  and  Qsmg  part  thereof  in  oob> 
structing  or  repairing  a  canal,  his  employer  is  answerable,  if  it  appears 
that  it  was  part  of  the  contract  that  the  work  ahonld  inTolTB  the  tniof 
of  snch  land. 

Pbincipal  aho  Aobht.  ^EnpLonoDiT  m  WBEfuw  ii  not  piimsny  l» 
antboriae  an  agent  to  aet  Cor  a  oorporatLoo  in  raising  or  othorwise  im* 
proving  a  canal,  and  it  may  therefore  be  held  answerable  for  his  wrong- 
fnl  act  in  causing  the  land  of  a  private  proprietor  to  be  plowed  ap^ 
part  of  the  surface  thensof  need  in  improving  the  eanal* 
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Church  and  Couy^  fat  the  appellanta. 

&iyb  oimI  Cwtjfj  fat  the  rB6p(mdeiitB. 

M cFarland,  J.  This  action  was  brought  to  reoover  dam* 
ages  for  wrongfully  digging,  plowing,  and  scraping  away  the 
0oil  of  plaintiffs'  land,  and  for  an  injunction  against  continu* 
ing  the  said  alleged  trespasses.  The  jury  returned  a  verdict 
for  plaintiffs  in  the  sum  of  $750,  for  which  judgment  was  en- 
tered. Defendant  appeals  from  an  order  denying  a  motion 
for  a  new  triaL 

1.  The  main  point  urged  by  appellant  is,  that  the  trial  court 
erred  in  denying  a  motion  for  a  nonsuit,  made  upon  the  ground 
^  that  no  evidence  has  been  adduced  connecting  the  Fresno 
Canal  and  Irrigation  Company  with  the  alleged  trespass  set 
out  in  the  complaint." 

The  appellanti  a  corporation,  owned  a  oanal  running  along 
the  northern  side  of  respondents'  land;  and  for  the  purpose  of 
raising  and  otherwise  improving  the  canal,  the  top  soil  of 
respondents'  land  was  plowed  up  to  an  average  depth  of  about 
one  foot,  and  over  a  space  about  sixty  feet  wide  and  a  quarter 
of  a  mile  long,  and  scraped  off  and  piled  up  on  the  bank  of 
said  canal.  The  work  by  which  this  was  accomplished  was 
actually  done  by  one  Applegarth,  and  appellant  contends  that 
it  was  not  responsible  for  the  result  of  such  work.  But  it 
fiuffioiently  appears  from  the  evidence  that  one  Manuel  was 
the  survej'or  of  the  appellant,  regularly  employed  at  a  monthly 
salary,  and  that  it  was  his  business  to  have  the  work  done  on 
the  canal;  that  he  made  some  kind  of  contract  (the  particu- 
lars of  which  do  not  appear)  with  said  Applegarth  to  do  said 
work,  and  that  by  said  contract  said  Applegarth  was  to  take 
the  soil  from  respondents'  land.  When  A  makes  an  inde- 
pendent contract  with  B,  by  which  the  latter  is  to  do  for  the 
former  a  piece  of  work  in  itself  harmless,  and  B  does  the  work 
so  carelessly  or  nnskillfully  as  to  injure  a  third  party,  A,  as  a 
general  rule,  is  not  liable.  But  when  the  contract  is  in  its 
very  nature  and  necessarily  injurious  to  a  third  party,  then 
the  doctrine  of  respondeat  wipwior  applies.  In  such  a  case  the 
injury  does  not  result  from  the  manner  in  which  the  work  is 
done,  but  from  the  fast  that  it  is  done  at  alL  In  Bo$weU  v. 
Lairdj  8  GaL468, 68  Am.  Dee.  845,  frequently  cited  as  a  strong 
case  against  the  liability  of  principals,  the  court,  by  Judge 
Fio]rl,  says:  "If  the  mode  and  manner  which  constituted  the 
d.fojt  by  which  the  injuries  complained  of  were  occasioned 
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had  been  inherent  In  the  plan,  and  this  plan  had  been  de- 
vised by  Laird  and  Cbambersy  which  the  contractors  were  ea« 
gaged  to  carry  oat,  then  liability  woald  attach  to  Laird  and 
Chambers."  In  the  case  at  bar,  the  carrying  away  of  re- 
spondents' soil  was  the  very  thing  contracted  for;  and  it  in- 
herently and  necessarily  caused  the  injury  complained  of. 

Without  reviewing  the  evidence  here  at  length,  it  is  suffi- 
cient to  say  that,  in  our  opinion,  the  agency  of  Manuel  to  act 
for  the  appellant  in  the  matter  of  repairing  and  enlarging  the 
canal  clearly  appears.  It  was  not  necessary  that  his  emploj- 
ment  for  that  purpose  should  have  been  in  writing. 

2.  The  second  point  made  by  appellant  is,  that  the  verdict  is 
not  sustained  by  the  evidence.  This,  however,  is  substantlallj 
the  same  as  the  one  made  about  the  nonsniti  and  is  not  ten- 
able. 

8.  The  third  and  last  point  made  by  appellant  is,  that  the 
court  erred  in  allowing  respondent  to  ask  the  witness  Shipp 
the  following  question:  **  Would  you  give  as  much  Ant  that 
eighty  acres  of  land  since  the  digging  and  scraping  as  yea 
would  have  given  for  that  eighty  acres  of  land  before?  ^  A^ 
suming  that  this  question  was  not  in  proper  form,  still  it  ie 
impossible  to  see  how  it  could  have  prejudiced  appellant. 
Before  the  question  was  asked,  the  witness  had  testified  at 
considerable  length  to  the  efifect  that  he  was  a  land-owner,  and 
well  acquainted  with  the  nature  of  the  soil  and  the  value  of 
land  where  the  premises  described  in  the  complaint  were  situ- 
ated, and  that  the  digging  and  scraping  had  taken  away  from 
the  value  of  the  land<  He  was  afterwards  examined  minutely, 
and  testified  that  the  land  was  worth  $250  per  acre  before  the 
scraping;  and  he  said:  ^*  I  think  this  digging  and  scraping 
has  damaged  that  part  dug  and  scraped  to  the  extent  of  its 
whole  value,"  and  that  the  acres  thus  injured  **  would  not  be 
worth  anything  now.^  In  the  face  of  this  testimony,  it  was 
of  no  Importance  whether  or  not  he  said  he  would  not  give  as 
much  for  the  land  after  the  scraping  as  before;  of  ooorse  he 
would  not. 

The  order  appealed  from  is  affirmed. 


OoBTnuoioBy  LusiUTT  Of  BiiPLOTsa  worn  Aois  ov.— OttswheeaplefB 
a  fit  and  proper  penoa  as  an  indapendant  ouetraohir  to  do  work  aol  ie  UmK 
■niawfal,  or  a  nnisanoe,  or  neoeiaarily  aUendad  with  daagar  to  cHhi&n,  is  aol 
respoaaibla  for  tba  oontraotor's  negUgenoe:  LanoaMer  Ave,  Imp,  Obi  v.  Bkoadt^ 
llii  Pa.  St  377;  2  Am.  St.  Rep.  603.  Bat  employers  are  liable  for  injoriei 
during  the  progreae  of  work,  oaased  by  defeotiTe  oonstraction,  whioh  ia  inber* 
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flftt  in  tile  original  plan  devised  l^  the  employent  Hotveff  r.  ZoM^  8  GbL  4(I9| 
68  AiB.  Deet  845f  aodif  nproprietornndeftakestodotlialnpoaUaUylwbieh 
fti  iJangw— ■  la  ifei  nntare  to  adjaoent  praprietor%  he  miul  me  naaonable 
cm  te  pverent  i^|«y  to  tiieai,  wlMther  iMdoea  the  wetk  himaelf  or  through 
w  iiMhipeil«t  eoBtnetars  DiOm  r.  fTtn^  108  Ha  164|  84  Am.  St  Hepb 
S7A 

Km— lAAHurr  vm  Aos  09  Aonn  m  Oifiaui»*nree- 

be  owmlltod  hj  »  eocpovation*  l(  hj  Ito  naoagen  or  aathoriaad 
it^  II  nommanda  the  treepaa^  or  aanetloiie  fl  when  oommitted:  Undmr^ 

1  T.  Mmpari  Zfwi%  8  B^  Hon.  188)  41  Am.  Dee.  880;  ffopkhu  t.  Ai^ 

iMtfsef&A  A,88K.H.8|78Am.I>eQ.S87t  ArvAciieT.  JTMP/eri^  A  Aafck 
€b,  as  K.  J.  li.  8881  80  Am.  Oaa  888t  iiltalfe  HflL  iTf  OBb  ▼•  1)«N%  18  0U» 
M.  18i|  8  Aoi.  Rep.  88& 
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193  OAUvoanitfll 
Okjoms  TO  Bg  A  MoBTOAOB.  — Thb  PBBiinipnoB  or  L4W  H^  Ihaft 

an  faMtrameat  ie  what  on  its  hm  it  pnrporta  to  bei  and  thie  preaamption^ 
when  a  eoaToyanoe  ia  ebdmed  to  have  been  Intended  aa  a  mortgagi^ 
ahoold  be  allowed  to  prerail,  nnleaa  the  OTidenea  to  the  eootraryia  plain 
and  oonnnoingi  bot  whether  the  eridenee  li  of  anoh  eharaoter  and 
atrength  ae  to  prodaee  thii  eooTiction,  it  aqneatfon  for  the  trial  eonrt  to 
detormine. 
Dbbd  shovld  bot  bb  Dbolabid  a  HoBfOAOiy  wnan  the  eridenee  leavea 
in  the  mind  of  the  trial  judge  a  olear  and  eatiafaotory  eoBTiotloB  thai 
the  Inetmmentp  wiiich  in  form  li  a  oonreyanoe,  was  by  all  the  partiao 
thereto  intended  aa  a  mortgage. 
MoaiOAOBB  Who  Bhtbrs  ihto  Possbshiob  without  thb  Oobbbmt  ov  thb 
HOBTOAOOB,  and  wrongfully  onate  him  therefrom,  ie  liable  to  be  oharged 
with  the  rente  and  profits^  the  same  as  any  other  diaaeiaor,  and  ie  not  en* 
titled  to  any  aoeonnting  to  determine  how  mnch  he  may  liaTe  aotnally 
raaliind  from  his  wrongful  ooonpatton,  after  deducting  the  neeeaaary  ax* 
peneee  of  carrying  on  the  farm. 
MbBioAOBB  WBOBomxT  Takino  PoaasBioB  18  BOT  TO  BB  Gbbditid 
with  the  Talne  of  fencing,  ditohing,  and  other  improremento  placed  on 

I  Hie  preadeeo  while  he  was  holding  them  adreraely  to  the  mortgagor. 

I  Hot  can  the  mortgagee  reoorer  for  anch  improTcmento  by  proof  tliat  the 

Bortgagor  himself  intoaded  to  make  and  woold  hnTe  made  tiieoi,  had 
he  not  been  diaposaeaBed  of  hie  land. 
MoBTOAOBB  OANBor  Rbqvxbb,  AS  A  OoBomoB  OV  Rbbbmbtiob,  Hm  pny* 

Bwnt  of  any  other  debt  not  a  lien  upon  the  land. 
MoBTOAaB— Rkdbmptiob.  »Thb  Patmbbt  ob  a  Dbbt  bot  SacvBBD  by 
B  mortgage  cannot  be  esaoted  as  a  oondition  of  redemption  thorefNBb 
The  maadm  tliat  a  oomplainant  seeking  equity  should  be  oonqpeUed  to 

I  do  equity  appliea  only  when  the  relief  aougfat  l^  him  and  the  right 

demanded  by  the  defendant  belong  to  or  fraw  obI  of  tha 
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W.  L  DudUih  BaUf^md  On^pbM^mBd  LJ.Mmdd^  <^ 
tlie  appellant. 

SUmeHfer  4Md  JdimTf  and  IT.  E.  Turner^  hi  th«  napondent^ 

Ds  Haven,  J.    The  complaint  in  this  action  allegeSi  among 
other  maitem»  that  in  Augusti  1884,  plaintiff  was  the  cwner 
of  the  land  therein  deaeribed,  and  at  that  date  he  ezeonted  to 
one  WilHam  Inglia  a  deed  thereof  aa  aecuritj  &)r  money  then 
advanced  by  said  Inglis  to  pay  off  a  debt  dne  from  pjainliff 
to  the  Stockton  Savinga  and  Loan  Society,  and  which  indebfr- 
edness  was  a  lien  on  said  land;  that  open  Febraaiy  5^  1885» 
the  defendant,  by  agreement  with  plaintiff,  paid  to  said  Inglis 
the  amount  then  dne  from  plaintiff  to  Inglis,  and  plaintiff,  in 
consideration  thereof,  caused  said  Inglis  to  convey  to  defend* 
ant  the  land  which  had  theretofore  been  conveyed  by  pfadntiflT 
to  Inglis,  and  that  at  the  time  it  was  agreed  between  plaintiff 
and  defendant  ^'  that  said  deed,  though  an  absolute  convey- 
ance on  its  fieuse,  •  .  •  •  should  be  treated  and  considered  aa  a 
mortgage  of  said  lands,"  to  secure  the  payment  to  delendant 
of  the  amount  so  paid  by  him  to  Inglis,  at  the  request  of 
plaintiff. 

The  complaint  further  alleges,  that  thereafter  the  defendant 
repudiated  the  agreement  under  which  he  received  the  deed 
from  Inglis,  and  claimed  that  the  same  was  an  absolute  con« 
veyance;  and  on  October  6, 1886,  he  ousted  plaintiff  from  the 
possession  of  said  land,  and  has  ever  since  withheld  the  poa* 
session  thereof  from  plaintifi^  and  has  kept  and  enjoyed  all 
the  rents  and  profits  thereof. 

The  prayer  of  the  complaint  is,  that  the  deed  from  IngSs  to 
defendant  be  declared  a  mortgage,  to  secure  the  repayment  of 
the  money  loaned  by  defendant  to  plaintiff,  and  the  interasi 
thereon;  and  that  the  court  ascertain  the  ralue  of  the  rents 
and  profits  of  the  land  while  in  possession  of  defendant,  and 
credit  the  amount  thereof  upon  the  indebtedness  which  the 
deed  was  intended  to  secure,  and  that  upon  payment  of  the 
balance  due  defendant,  he  be  required  to  convey  suob  land  to 
plaintiff. 

The  answer  of  defendant  contained  a  specific  dental  of  all 
these  allegations,  and  also  pleaded  a  former  judgment  in  an 
action  between  the  same  parties  as  a  bar. 

The  court  below  found  all  of  the  allegations  of  the  com- 
plaint to  be  true,  and  also  that  plaintiff's  cause  of  action  was 
not  barred  by  the  former  judgment  referred  to  in  the  answer, 
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and  thereupon  gsre  jodgment  in  aecordance  witb  tiie  prayer 
of  the  oomplainty  in  which  judgment  the  defendant  was 
charged  with  the  rental  value  of  the  land  during  the  time  he 
was  in  possession  of  the  same,  and  was  not  allowed  the  value 
of  ceria:a  improvements  which  he  had  placed  thereon,  or  the 
amount  of  certain  monej  advanced  by  him  to  plaintiff  for  the 
purpose  of  carrying  on  and  improving  the  farm. 

The  defendant  appeals  from  the  judgment^  and  an  order 
denying  his  motion  for  a  new  triaL 

There  were  many  exceptions  taken  during  the  trial  and  pre- 
served by  the  defendant  in  the  bill  of  exceptions,  which  forms 
a  part  of  the  record  before  us,  but  only  the  grounds  upon  which 
he  mainly  relies  for  a  reversal  of  the  judgment  and  order  re- 
quire discussion  here. 

1«  The  appellant  insists  with  great  earnestness  that  the 
ibiding  of  the  superior  court,  that  the  deed  executed  to  de* 
fendant  by  Inglis  was  in  fact  intended  as  a  mortgage,  is  not 
eustained  by  evidence.  But  in  our  view,  the  evidence  upon 
ibis  material  issue  was  conflicting  in  a  substantial  degreSi 
and  such  being  the  case,  under  the  rule  which  has  often  been 
declared  by  us,  the  finding  of  the  trial  court  as  to  the  fact 
must  be  allowed  to  stand.  We  fully  agree  with  appellant 
that  in  actions  of  this  character  the  presumption  of  law,  in* 
dependent  of  proo^  is,  that  the  instrument  is  what  on  its  face 
it  purports  to  be, — an  absolute  conveyance;  and  that  this  pre- 
enmption  should  be  allowed  to  prevail^  unless  the  evidence 
offered  to  show  that  the  deed  was  in  fitct  intended  as  a  mort- 
gage is  entirely  plain  and  convincing:  Henley  v.  HotcHingy  41 
€al.  22;  Cadman  ▼.  Peter,  118  U.  8.  74;  Coyle  y.  Davis,  116 
U.  8.  108;  WhiteM  v.  Kershow,  4  CoL  419;  3  Pomeroy's  Bq. 
Jut.,  sec  1196.  But  whether  the  evidence  is  of  such  char- 
acter and  strength  as  to  produce  this  conviction,  is  a  question 
for  the  trial  court  to  determine:  Briean  v.  Brison,  90  CaL 
323.  That  court  ought  always  to  be  governed,  in  weighing 
the  evidence  and  reaching  its  conclusion  as  to  the  facts,  by 
this  rule,  which  requires  the  plaintiff,  in  an  action  like  this, 
to  present  a  case  free  from  doubt;  and  unless  the  evidence  is 
such  as  to  leave  in  the  mind  of  the  trial  judge  a  clear  and 
satisfactory  conviction  that  the  instrument,  which  in  form  is  a 
deed,  was  intended  by  all  the  parties  thereto  as  a  mortgage, 
the  finding  should  be  against  the  plaintiff.  But  we  cannot  say 
from  the  record  which  is  before  us  that  the  superior  court  dis- 
regarded this  rule  ki  making  its  findings.    The  finding  that 
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the  deed  was  a  mortgage  does  not  rest  npon  the  nnoorrobo- 

rated  testimony  of  the  plaintiff  himself. 

2.  It  is  claimed  by  appellant  that  the  court  erred  in  ad- 
mitting evidence  as  to  the  rental  value  of  the  land,  and  in 
charging  him  with  such  value.  In  support  of  this  contention, 
it  is  argued  by  appellants  that  he  should  only  have  been 
charged  with  the  actual  or  net  profits  which  ho  derived  from 
the  use  and  occupation  of  the  land.  It  is  unnecessary,  in  pass- 
ing upon  the  question  thus  presented,  to  determine  what  would 
be  the  basis  upon  which  the  account  should  be  taken,  in  the 
absence  of  an  express  agreement  as  to  the  method,  in  the  case 
of  a  mortgagee  in  possession  with  the  consent  of  the  mort* 
gagor,  and  occupying  himself,  and  not  by  a  tenant  In  this  case 
the  appellant's  mortgage  gave  him  no  right  to  the  possession 
of  the  mortgaged  premises,  and  he  did  not  take  possession 
with  the  consent  of  the  plaintiff.  Upon  this  point  the  coort 
finds  that  appellant  wrongfully  entered  upon  the  premises 
and  ousted  the  plaintiff  from  the  possession  thereof  and  in 
such  a  case  it  is  very  clear  to  us  that  the  appellant  is  lia* 
ble  to  be  charged  for  rents  and  profits,  precisely  the  same  ae 
any  other  disseisor  would  be,  and  he  is  not  entitled  to  an/ 
accounting  to  determine  how  much  he  may  have  actually 
realized  from  this  wrongful  occupation,  after  deducting  the 
necessary  expenses  of  carrying  on  the  farm. 

8.  The  court  did  not  err  in  refusing  to  credit  defendant 
with  the  value  of  the  checks,  ditching,  and  fencing  placed  hy 
him  on  the  premises  while  he  was  wrongfully  in  possession, 
and  holding  adversely  to  plaintiff.  The  possession  of  defend- 
ant and  all  that  he  did  upon  the  land  were  acts  hostile  to  the 
title  of  plaintiff,  and  plaintiff  is  not  required,  in  this  action, 
upon  any  principle  of  law  or  equity,  to  account  to  defendant 
for  the  value  of  the  improvements  thus  made  by  him.  It  ia 
claimed,  however,  that  the  fences  were  built  with  the  knowl- 
edge and  consent  of  plaintiff.  It  does  appear  from  the  evi- 
dence that  plaintiff  intended  to  do  this  fencing,  and  that 
defendant,  before  plaintiff  was  ousted  from  possession,  had 
delivered  upon  the  land  a  part  of  the  lumber  which  was  after- 
wards used  in  the  construction  of  the  fence.  If  it  should  be 
assumed  that  this  lumber  was  furnished  by  the  defendant  at 
the  request  of  plaintiff,  and  that  plaintiff  had  accepted  the 
same  and  intended  to  build  this  fence  with  it,  still  this  would 
not  be  sufiBcient  to  prove  the  fact  contended  for,  that  defend- 
ant, after  he  took  possession,  constructed  this  fence  for  pLun-. 
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tiff,  and  with  hit  ooneent  The  fence  was  constructed  by 
defendant  finr  himself  and  in  the  assertion  by  him  of  a  right 
to  exercise,  adversely  to  plaintiff,  dominion  over  the  land 
apoQ  whieh  it  was  erected,  and  plaintiff  cannot  be  made  to 
pay  for  it*  although  it  may  appear  that  he  would  himself 
ha?e  built  it  if  he  had  not  been  ousted  from  possession.  If 
defendant  has  any  right  to  recover  from  plaintiff  the  value  of 
the  lomber  which  was  delivered  on  the  land  by  defendant, 
whflo  plaintiff  was  in  possession,  such  right  cannot  be  as- 
serted here,  as  it  was  not  furnished  upon  any  agreement  that 
the  price  thereof  should  constitute  a  lien  upon  the  land,  and 
the  payment  thereof  to  be  deemed  as  secured  by  the  mortgage 
deed  held  by  the  defendant 

4.  The  court  below  found  that  after  defendant  received 
from  Inglis  the  deed  already  referred  to,  plaintiff  executed  to 
defendant  a  mortgage  upon  the  crops  to  be  raised  upon  the 
land  during  the  year  1885,  ^as  a  further  security  to  defendant 
far  the  payment  to  him,  defendant,  of  such  sum  or  sums  as 
the  defendant  might  thereafter  advance  to  plaintiff,  to  farm 
or  improve  said  premises,  and  as  additional  security  for  the 
payment  by  plaintiff  of  the  amount  paid  by  the  defendant  to 
Inglis  *^  for  plaintiff;  and  the  court  forther  found  that  defend* 
ant  did  advance  to  plaintiff  ^  about  the  sum  of  eleven  hun* 
dred  dollars,  for  the  purpose  of  farming  and  permanently 
improving  said  premises,"  and  that  plaintiff  delivered  to  de- 
fendant all  the  grain  raised  on  the  ranch,  for  the  purpose  of 
repaying  the  same,  and  the  interest  on  the  other  loan  made 
by  plaintiff  to  defendant 

The  court  does  not  find  that  the  eleven  hundred  dollars  re* 
ferred  to  was  repaid  defendant,  or  thai  the  grain  delivered  to 
him  was  sufficient  for  that  purpose,  and  the  appellant  insists 
that  he  is  entitled  to  a  credit  for  the  amount  of  this  debt, 
whatever  it  may  be,  in  his  account  with  plaintiff  in  this  ac- 
tion, and  that  the  court  erred  in  not  ascertaining  the  amount 
and  providing  in  its  judgment  that  the  same  should  be  paid 
before  defendant  is  required  to  reconvey  to  plaintiff.    We  do 
not  think  the  court  committed  any  error  in  this  respect    This 
indebtedness  was  not  by  agreement  of  the  parties,  made  a 
lien  upon  the  land,  but,  on  the  contrary,  the  money  seems  to. 
have  been  advanced  by  defendant  upon  an  independent  8ecu«> 
rity, — that  is,  upon  a  mortgage  upon  the  growing  crops.    The> 
general  rule  is,  that  the  mortgagee  cannot  reqniie^  as  a  oondi«. 
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tion  of  redemption^  tha  pftyment  of  any  other  debt  not  a  lien 
upon  the  land:  Jones  on  Mortgagee,  lee.  1083. 

It  IB  argued,  however,  that  as  the  plaintiff  is  here  seeking 
the  aid  of  a  court  of  equity,  he  should  be  compelled  to  do 
equity;  bat  this  maxim  of  equity  jurisprudence  only  applies 
when  the  relief  sought  by  plaintiff  and  the  right  demanded 
by  defendant  belong  to  or  grow  out  of  the  same  transaction. 
It  has  no  application  where  the  demand  of  the  defendant  ia 
based  upon  a  contract  separate  and  dikitinct  from  that  whioh 
forms  the  subject  of  the  plaintiff's  action:  1  Pomero/a  Bq. 
Jar.,  sees.  886, 887. 

The  other  matters  referred  to  in  the  briefs  of  counsel  do 
not  require  special  discussion. 

Jodgment  and  order  affirmed. 


SviUSHUB  TO  OoNTsaTAnoLtm  Drd  xmto  Mobtqaos  moit  bo  tit 
SBlisfMtofy,  saa  mmtijukwm  CM<I  ▼.  BmUk^  7  Iowb»  SO;  71  Awl  Die.  4nt 
agmw.Jmqm^  1*H.  J.  Sq.  IS);  07  Anu  Dm  644|  Bmrnk^trr.  muutkt 
fcr»  7SIaws»  8S|  e  Aa.  8t  B«p.  4S8|  okArana  MnfmMgs  FmgUrr.  «to. 
hkr,  91  Aim.  808}  UwU  ▼.  Baylin,  90  Tenn.  280;  clear  aad  aatitf aetoty:  Lamgef 
▼.  Meaeneift  80  Iowa,  158;  very  satisfactory:  Wibon  w,  PartkaU,  129  K.  Y. 
SSt;  flroait  sa^  aonrineingr  Dowithff  T.  Woodilodt  Iron  O^,,  93  Ala.  281; 
dssft  ueqfsiTooal,  aad  ooliTiiiaiiigs  (Mb  v.  SMIi  46  N.  J.  B[|.  SOS;  elaar, 
•xpUail^ and  sna^aiTooali  Fkktrr.  WUkm^  132 Pa. St 488;  Jmmy.Pieret, 
184  Pa.  St  S33i  so  dear  as  to  leave  no  sabstantial  doubt  that  the  real  inten- 
tion  of  the  parties  was  to  execute  a  mortgage:  Becker  v.  Howard,  75  Wia. 
415;  snffleienily  strong  to  oommand  the  unhesitating  assent  of  every  reason- 
aUe  laindi  mkerktge  v.  Wi$mr,  86  Mioh.  IML  When  the  yuok 
leaves  the  ^neelisn  donbtf  al,  a  oout  ol  e^oaty  will  ineUne  te  hokl  it  a 
«ige:  OUekriU  v.  Buwids,  33  W.  Va.  168.  See^  however*  SouOmrd  v.  Owrk^ 
134  N.  Y.  148;  30  Am.  St  Bep.  642.  The  burden  of  proof  resU  on  the 
party  seeking  to  have  the  deed  declared  a  mortgage;  and  whether  the  evi- 
tenoe  is  a  partienlar  ease  it  sv AeleBt»  ie  generany  for  the  detemtnalion  of 
the ooort of  erignal  JnrisdiotioBf  Ai^  r.  JftM^  199  K.  Y.  668.  ImOM 
V.  Da^^  106  l€a  278»  the  diatinction  waa  taken,  that  when  the  transaction 
had  its  inoeptioa  in  a  loan,  this  rule  as  to  the  burden  of  proof  oeases  to  be 
applicable. 

MosTOAOss  nr  PosBKanow,  Durnn  aitd  LiABiLirnH  or:  See  note  to 
iMdweU  T.  HaU^  4  Am.  St  Rep.  61^-71.  A  mortgagee  in  possenion  may 
:inake  repaint  bat  he  cannot  make  improvements  at  the  expense  el  the  re- 
•demptionerB:  Hem  v.  ImUanapolk  NaL  Bank  125  Ind.  331;  21  Am.  St  Bep. 
1^1.  On  a  bill  against  a  mortgagee  in  possession,  it  is  proper  to  take  an 
aoooont  of  the  sum  due  on  the  mortgage  debt  and  of  the  rents  and  profits 
reoeived  since  the  mortga^iree  has  been  in  possession,  after  deducting  the  taxes 
and  necessary  repaira.  The  aeconat  will  not  be  limited  to  rente  aetaally 
received  by  the  mor^agee,  if  it  is  shown  that  by  reasonable  diligence  mors 
oonld  have  been  secured.  If  the  reasonable  rents  and  profits  exceed  the 
taxes,  insurance,  and  necessary  repairs,  the  surplus  at  the  end  of  each  year 
ekenld  be  applied  upon  the  mortgage  debt:  Jaehmn  v.  Lfnek,  139  DL  72. 
That  the  rents  and  profits  should  be  credited  upon  the  amovuit  of  the  mort- 
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pi^  debt;  see  also  De  Cawara  ▼.  OrdUit  80  GaL  132.  A  mortgagee  in  poa- 
vin  not  be  bold  aeoonntable  for  more  renta  than  he  aetnally  recenred, 
he  baa  been  gniltj  of  fraud  or  negligence:  Stevenmm  ▼.  Sdwards,  98 

Mau  622.    As  to  the  aUowaBoe  of  oompensation  for  improyementa  to  a  bona 

/Uf  poaaeaaor  under  elaim  of  xighti  aee  note  to  BorrtU  ▼•  StradX^  9  Am.  St^ 

Bap.  906^808. 

IfOBTOAOfli — Patmkrtb  Nbcissart  to  Bftbgt  Rxrsiffpnoir.  —  A  mort> 
pigar  goi^f  iatoeqnitj  to  redeem  will  be  reqnirad  to  pay  not  only  the  mort- 
gpge  debt^  bot  all  other  debta  doe  from  him  to  the  mortgagee:  Chamberlain 
w.  nam^aom,  10  Oonn.  843{  f6  Aol  DeOi  990.  Kor  can  a  grantee  of  part  of 
the  mortgaged  land  redeem  hia  part  without  payment  of  the  whole  mort- 
gage debt:  OmiUk  r.  KeUqf^  ^  Me.  237;  40  Am.  Dec.  596;  Street  w,  Beal,  16 
lowa^  68;  85  Am.  Dec  60A.  On  the  oUier  hand,  when  a  mortgagee  seeka  to 
iwaaJoaa^  tte  mortgagor  mej  radeea^  en  paying  the  mortgage  debt  alone, 
IhoB^  indebted  to  the  oMiig^ee  qkl  other  Meoantm  Lm  v.  Stome^  6  Oill  k 
J.  1|  »  Am.  De«k  069L 


SrooKTOir  Sayiitm  avd  Loan  Society  v.  Giddingkb. 

[96  CALiroKinA,  84.1 

'Kvnm,  DsUTEET  or. —Bvidenoe  tending  to  prov^e  that  a  prom* 
note  waa  given  in  payment  of  the  obligation  of  a  third  perK>iv 
and  that  it  was  made  payable  to,  and  waa  delivered  to^  and  waa  re- 
oeived  by  the  payee  named  therein  as  collateral  security  for  debts  dae 
%o  bini,  doea  not  show  that  the  note  was  yoid  for  lack  of  delivery,  but 
•Imply  that  the  payee  waa  the  agent  of  the  person  to  whom  the  c^liga- 
tien  was  originaUy  due,  and  bolda  the  note  aa  collateral  secnrity. 

Vutrnvmoax  Nori^  Vabiimo  Txrms  ov. — Evideooe  tending  to  prove  that 
tiie  note  aaed  upon  waa  made  payable  to  the  payee  therein  named  for 
the  purpoee  of  securing  an  indebtedness  which  was  or  might  become  dne 
from  a  third  person  to  such  payee,  and  that  eneh  third  person  was  and 
§■  the  real  party  in  interest;  doea  not  vary  or  add  to  the  terma  of  the 
neta^  and  ia  therefore  admiaaible^  when  there  ia  an  offer  to  prove  that  a 
defenae  exista  which  would  be  enforceable  were  such  third  person  the 
plaintiff  in  the  action. 

A  Svunr  mat  Asssbt  trx  DunsHn  ov  Failori  ov  CoNsnMERATioir, 
Ihoog^  the  prineipal  ia  not  a  party  to  the  action. 

fMKBSOBT  Kom — DavBssu  AaaBBTABUE  AOA2X8T  NomKAi.  Patxb.  — If 
the  mnnnfacturer  of  a  machine  sells  it  with  the  warranty  that  it  is  of  a 
eertain  quality  or  will  accomplish  certain  purposes,  and  procures  a  non- 
negotiable  note  to  1m  given  for  the  purchase  price,  but  made  payable  to 
n  Itibird  peraon  to  secure  debta  due  and  to  become  due  the  latter,  socb 
BfffBi^tal  payee  is  In  no  better  a  position  than  if  the  note  had  been  given 
to  the  manufactorer  and  by  him  indorsed;  and  a  defense  arising  from 
the  worthless  character  of  the  machine  may  be  asserted  agaiust  such 
payee  to  the  same  eitent  aa  if  he  were  an  indorsee.  The  note  is  subject 
to  all  infirmities  and  defenses  that  might  have  been  made  if  it  were  still 
held  by  the  maonfaoturer,  exduding  thoee  defeoees  whiob  aroee  between 
him  and  the  payor  taking  place  after  it  waa  executed. 

BoBSTT  gauhot  P&xsuit,  bt  Wat  ov  Reooufmkbit,  a  defenae  oonsiating  of 
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a  olaim  for  daoia^et  retalting  from  a  breach  of  warranty  eontained  in  m 
contract  made  with  his  principal  The  latter  alone  oaa  assert  this 
claim. 
BuRKTT  IS  Emtitlbd  TO  Pbotb,  AS  A  DiFsxs^  that  the  obligation  npoift 
which  he  is  aned  was  given  in  payment  for  property  purchased  by  liia 
principal,  and  that  the  latter  has  rescinded  the  purchase  on  aooie 
ground  authorizing  such  rescission. 

C.  p.  Sprague^  and  Nieol  and  Orr^  for  the  appellants. 
W.  £•  Dudley  and  /.  O.  Svrinnerion^  for  the  respondent. 

Temple,  C.  This  appeal  is  from  the  judgment^  and  wms 
taken  within  sixty  days  after  its  rendition. 

The  action  is  upon  a  non^negotiable  promissory  notey  made 
by  the  defendants  first  sued,  and  payable  to  plaintiff.  Sinoo 
suit  was  commenced,  one  of  the  original  defendants,  E«  Gid- 
dings,  has  died,  and  the  defendant  L.  M.  Giddings,  his  execii* 
trix,  has  been  substituted. 

Several  separate  defenses  are  pleaded,  or  attempted  to  be 
pleaded,  in  the  answer.  They  all  deny  the  allegations  of  the 
complaint. 

In  the  second  they  admit  making  the  note,  bat  deny  that 
it  was  evelr  delivered  to  plaintiff,  and  aver  that  they  believed, 
at  the  time  of  its  execution,  that  a  corporation  known  as 
Stockton  Combined  Harvester  and  Agricultural  Works  was 
the  payee  named  therein,  and  that  neither  they  nor  either  of 
them  received  any  consideration  therefor,  except  a  promise 
made  by  that  corporation,  which  has  not  been  kept  or  per- 
formed. 

By  the  third  defense  they  aver  that  plaintiff  is  a  oorpore- 
tion,  and  that  at  the  time  of  the  execution  of  the  note  one  L. 
U.  Shippee  was  its  president  and  one  of  its  managing  agentii 
and  was  also  at  the  same  time  president  and  one  of  the  man- 
aging agents  of  the  corporation  known  as  the  Stockton  Com* 
bined  Harvester  and  Agricultural  Works;  that  at  the  same 
time  a  partnership,  consisting  of  defendants  B.  B.  Giddings, 
W.  R.  Giddings,  and  one  James  Sibley,  engaged  in  farming 
in  Tulare  County,  was  solicited  by  the  last-named  corporation 
(which,  for  brevity,  I  will  call  the  agricultural  works)  to  con« 
tract  for  the  manufacture  of  a  machine  known  as  the  Shippee 
Combined  Harvester  and  Shippee  and  Grattan  Improvements; 
that  the  partners  knew  nothing  of  the  machine,  save  through 
the  representations,  of  the  agents  of  the  corporation,  who  made 
certain  representations  as  to  its  value  and  efficiency,  which 
induced  the  partners  to  contract  for  the  manufacture  of  one 
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of  the  machines,  in  which  contract  the  corporaiioD  warvanted 
thai  the  machine  wonld  do  good  work,  and  was  leasonablj 
fit  for  the  Qse  for  which  it  was  purchased.  The  partners  were 
to  pay  |1,8(K)  for  the  machine,  and  did  then  pay  the  sum  of 
$579.33  to  the  agricultural  works;  that  the  machine,  when 
delivered,  failed  to  perform  good  work,  whereby  defendants 
have  been  damaged  in  the  sum  of  $3,000;  that  plaintiff  well 
knew,  when  it  received  the  note,  that  neither  plaintiff  nor  the 
agricultural  works  had  ever  paid  any  consideration  for  the 
note;  that  the  note  was  indorsed  as  collateral  security  to 
plaintiff  for  debts  due  it  from  the  agricultural  works;  that 
such  debts  had  all  been  paid,  and  that  the  other  corporatioui 
the  agricultural  works,  was  solvent  and  able  to  pay  all  its 
debts;  that  E.  Giddings  signed  the  note  simply  as  an  accom* 
modation  to  the  partnership,  and  in  case  of  recovery  here,  the 
partnership,  including  Sibley,  who  did  not  sign  the  note,  will 
be  held  liable  for  any  sum  recovered. 

In  the  fourth  defense,  very  nearly  the  same  facts  are  averred, 
00  far  as  relates  to  the  agricultural  works  and  the  other  par- 
ties to  the  note,  and  that  the  contract  of  sale  and  the  note 
were  procured  through  the  fraudulent  representations  of  the 
agricultural  works,  and  that  the  machine  delivered  was  of  no 
value  whatever  for  any  purpose. 

In  the  fifth  defense,  the  same  matters  are  again  alleged,  but 
it  is  charged  that  the  two  corporations  combined,  conspired, 
and  confederated  together  to  cheat  and  defraud  the  partners 
named;  that  both  and  each  of  them  made  the  fiBilse  and  fraud u« 
lent  representations  in  regard  to  the  machine  which  the  part- 
ners agreed  to  purchase,  relying  upon  and  believing  the  false 
and  fraudulent  representations;  that  the  machine  was  of  no 
value  for  any  purpose,  and  that,  immediately  upon  discover- 
ing this  fact,  the  vendees  offered  to  return  the  same  to  the 
vendor,  which  then  agreed  to  return  the  promissory  note  to 
the  makers,  and  to  repay  the  amount  paid,  provided  said 
machine  was  not  made  to  work  satisfactorily  within  five 
days;  that  the  partners,  in  pursuance  of  this  contract,  and 
the  employees  of  the  vendor,  for  five  days  then  attempted  to 
make  the  machine  work,  but  wholly  failed  so  to  do,  and  such 
efforts  proved  the  machine  to  be  wholly  valueless;  wherefore 
the  partners  again  offered  to  return  it^  but  the  agricultural 
works  refused  to  accept  it  or  to  return  the  note  or  to  refund 
the  money,  and  has  ever  since  refused  to  accept  a  return  of 
the  machine. 
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Th«7  also  set  out,  specially,  damage  suffered  in  oonsequeno^ 
of  the  fraud  and  breach  of  warranty,  and  ask  judgmenl  for 
a  surrender  of  the  promissory  note,  the  refunding  of  the 
money,  and  that  the  agricultural  works  be  brought  in  to  an- 
swer their  cross-^somplaint,  that  Sibley  be  permitted  to  inter* 
▼ene,  and  for  general  relief. 

The  case  was  tried  with  a  jury.  After  the  plaintiff  rested^ 
defendants  proved,  by  the  cashier  of  the  bank,  and  by  L.  U« 
Shippee,  who  was  president  of  both  corporations,  that  tha 
note  was  deposited  in  the  bank  by  Shippee,  and  indorsed  by 
him  thus:  "L.  U.  Shippee,  Pres't  S.  0.  H.  and  A.  Works.'* 
The  only  consideration  on  the  part  of  the  bank  was  the  in* 
debtedness  of  the  agricultural  works,  and  debts  thereafter  ia 
accrue, — in  other  words,  the  over-draft.  As  long  as  the  note 
remained  there,  it  was  security  for  any  money  the  agrionl* 
tural  works  might  owe,  an  arrangement  having  been  made 
between  the  two  companies  by  which  all  such  notes  belong- 
ing  to  the  agricultural  works  were  to  be  deposited  there  to  se- 
cure the  over-draft  of  the  corporation;  that  Shippee  knew  that 
the  note  was  for  money  due  the  agricultural  works  for  the 
harvester.  A  series  of  questions  was  then  asked  the  witnesa 
Shippee,  by  which  the  defendants  attempted  to  prove  all  the 
allegations  in  their  answer;  each  was  objected  to  as  immate* 
rial  and  incompetent.  All  the  objections  were  sustained, 
each  ruling  was  excepted  to,  and  all  are  brought  here  for  re- 
view. In  effect,  they  were:  If  the  note  was  not  delivered  to  the 
agricultural  works  instead  of  to  the  bank?  If  it  was  not  the 
property  of  the  agricultural  works?  What  were  the  terms  of 
the  sale?  If  certain  representations  were  not  made,  and  war- 
ranties given,  and  if  Shippee  did  not  know  at  the  time  of  eaohf 
If  he  did  not  know  that  the  harvester  was  worthless,  and  as 
to  the  alleged  offer  to  redeliver,  and  the  refusal?  What  the 
consideration  was?  Certain  letters  written  by  agents  of  the 
bank  and  also  of  the  agricultural  works  were  offered,  tending 
to  prove  some  of  the  same  matters,  but  all  were  excluded. 

The  questions  were  put  in  various  forms,  and  each  of  the 
defendants  was  offered  as  a  witness  to  prove  the  facts  alleged 
in  defense,  but  the  court  declined  to  receive  their  evidence^ 
remarking  that  it  intended  to  exclude  all  evidence  as  to  deal- 
ings between  defendants  and  the  agricultural  works. 

The  question  is.  Was  the  proposed  oTidenoe  oompetentf 
And  if  so,  was  it  material? 

I  cannot  agree  with  the  contention  that  the  evidence  which 
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defsndanto  attempted  to  elicit,  sapposing  the  questioas  would 
hAY9  been  answered  favorably  to  theniy  would  have  shown 
that  the  note  was  void  for  laok  of  delivery.  The  theory  of  de- 
fendants was,  that  the  note  was  intended  for  the  agricultural 
works,  and  was  given  in  payment  for  the  machine.  It  is  ad- 
mitted that  it  was  sent  to  Shippee  for  that  corporation,  and 
by  him  deposited  with  the  plaintiff  as  collateral  security  for 
the  over-drafts  of  the  agricultural  works.  It  appears  that  an 
arrangement  existed  between  the  two  corporations,  by  which 
plaintiff  was  to  take  all  the  notes  of  the  other  as  security  for 
over-drafts.  Presumably  the  bank  was  also  to  collect  the  notes. 
When,  therefore,  the  note  was  made  payabb  to  the  bank, 
it  received  it  simply  as  agent  of  the  agricultural  works,  and 
as  ooUateral  security  for  existing  indebtedness,  and  for  money 
thereafter  to  be  advanced.  The  note  was  therefore  not  invalid 
for  laek  of  delivery. 

That  the  note  was  the  property  of  the  agricultural  works, 
and  was  held  by  the  bank  only  as  security,  sufficiently  ap» 
pears  trom  the  testimony  of  the  president  and  gashier  of  the 
bank. 

The  evidenee  sought  to  be  drawn  out  by  the  questions  which 
were  mled  out  would  have  made  the  proof  more  explicit  and 
satisfactory,  and  should  have  been  admitted.  This  would 
not  have  been  to  vary  or  add  to  the  terms  of  the  instrument 
It  will  not  be  controverted  that  a  contract  made  in  the  name 
of  an  agent  may  not  ordinarily  be  shown,  either  by  the  prin* 
eipal  or  the  other  party  to  the  contract^  to  be  nevertheless  the 
contract  of  the  principal;  and  the  code,  in  putting  the  burden 
upon  the  payee  of  a  note  to  disprove  the  sufficiency  of  the 
consideration,  throws  the  door  open  upon  that  subject. 

It  is  contended  by  respondent  that  the  consideration  of  the 
note  was  solely  the  credits  given  to  the  agricultural  works. 
The  defendants  sought  to  show  that  the  consideration  was, 
not  the  over-draft,  but  the  purchase  of  a  machine  with  a  wax^ 
ranty,  and  that  the  warranty  had  failed,  and  the  machine 
was  wcvthless;  that  the  consideration  of  the  note  had  wholly 


This  evidence  was  clearly  admissible,  if  material  to  any 
issue  in  the  case.  That  the  pleadings  are  sufficient  to  raise 
the  question  will  hardly  be  disputed,  if  it  be  admitted  that 
these  defendants  are  all  in  a  position  to  raise  it. 

Sibley,  one  of  the  parties  to  the  contract  of  sale,  did  not 
rign  the  note,  and  is  not  a  party  to  this  suit.    The  vendor 
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and  warrantor  is  not  a  party  to  the  suit  The  plaintiff  was 
not  a  party  to  the  sale.  One  of  the  payors  in  the  note,  who 
is  also  one  of  the  defendants  sued,  was  not  a  party  to  the  sale, 
but  signed  the  note  merely  as  surety. 

If  the  surety,  in  his  defense,  can  take  advantage  ot  the  fail* 
ure  of  oonsideration  under  these  oircumstances,  it  is  plain 
that  the  absence  of  Sibley  from  the  record  is  not  fatal  to  the 
right  of  defendants  to  make  this  defense.  This  point  will 
therefore  be  passed.  The  absence  of  the  agricultural  worka 
from  the  record  only  raises  the  question  as  to  what  defenses 
may  be  urged  against  the  indorsee. 

The  plaintifiNp  certainly  in  no  better  position  than  it  wouM 
be  if  the  note  had  been  given  to  the  agricultural  works,  and 
by  it  indorsed  to  plaintiff.  I  doubt  if  its  position  is  as  favor* 
able  as  it  would  have  been  as  indorsee. 

If  making  the  bank  payee  is  evidence  of  immediate  notioe 
to  the  makers  of  the  interest  of  the  bank,  it  must  also  have 
the  effect  to  place  the  bank  in  the  position  of  payee  as  to  saoh 
defenses  as  can  only  be  made  as  against  the  original  payee. 
The  note,  however,  is  not  commercial  paper,  and  it  seems  to 
me  the  bank  holds  It  subject  to  all  infirmities  and  to  all  de- 
fenses that  might  have  been  made  if  it  were  held  by  the  agri- 
cultural  works,  not  including,  of  course,  possible  defenses 
which  might  have  accrued  from  subsequent  transactions  be- 
tween the  payors  and  the  agricultural  works,  or  claims  against 
it  subsequently  acquired  by  assignment. 

It  was  shown  that  the  bank  did  not  credit  the  agricultural 
works  with  the  amount  of  the  note.  The  transaction,  there- 
fore, did  not  amount  to  novation. 

That  the  surety  could  not  maintain  a  counterclaim  is  dear, 
for  he  could  not  bring  an  independent  action  upon  the  war- 
ranty, as  he  was  not  a  party  to  it:  Chase  v.  Evoy^  58  Cal.  848; 
Roberta  v.  Donovan^  70  Cal.  108. 

It  would  naturally  seem  that  the  liability  of  a  surety  could 
not  be  greater  than  that  of  the  principal,  and  that  the  agri« 
cultural  works  ought  not  to  be  enabled  to  recover  in  this  way 
the  price  of  a  worthless  machine,  in  violation  of  its  express 
contract.  But  if  it  be  necessary  to  consider  the  defense  in  the 
nature  of  a  recoupment,  it  cannot  be  done.  The  difficulties 
in  the  way  of  such  a  defense  are  well  stated  by  Judge  Selden, 
in  Oillespie  v.  Torrance,  25  N.  Y.  306;  82  Am.  Dec  356. 

The  suit  was  against  the  accommodation  indorser  of  a  note 
given  for  timber  sold  with  a  warranty,  a  breach  of  which 
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attempted  to  be  set  ap  in  defense.  The  learned  judge  remarke 
that  if  the  defense  be  regarded  as  a  fidlure  of  oonsiderationy  in 
whole  or  in  part,  the  surety  ean  undoubtedly  urge  the  defense; 
but  he  proceeds  to  argue  that  the  claim  is  to  recoup  the  dam- 
ages far  a  breach  of  the  contract  of  warranty;  that  often  the 
damages  might  amount  to  more  than  the  daim,  and  it  if 
optional  with  the  yendeeSv  when  they  are  sued  for  the  pricep 
to  recoup  or  to  bring  an  independent  action  for  damages; 
that,  before  the  eodci  if  he  elected  to  recoup,  he  could  not 
recover  for  a  balance  in  his  fayor.  He  therefore  concludes 
that  such  damages  constitute  a  counterclaim,  and  not  a  mere 
failure  of  consideration,  and  not  being  due  to  defendant,  he 
cannot  set  it  up;  he  cannot  elect  for  the  vendee  whether  to 
plead  it  as  a  defense,  or  bring  another  action  to  recover  ik 
If  he  could,  he  might  bar  the  right  of  the  parties  to  the  war* 
ranty  to  recover  damages  for  its  breach,  for  there  could  not 
be  two  recoveries;  the  right  would  exist  where  the  note  of  the 
surety  was  for  only  a  small  part  of  the  purchase  price,  and 
would  amount  to  a  practical  release  of  the  vendor  of  the 
greater  part  of  his  liability.  In  conclusion,  the  learned  judge 
■ays:  '^  In  the  case  which  was  shown  on  the  trial,  there  would 
seem  to  be  a  strong  equity  in  favor  of  the  defendant  to  have 
the  note  canceled  or  reduced,  by  applying  towards  its  satis- 
faction the  damages  which  appear  to  be  due  Van  Pelt  for 
the  breach  of  warranty.  It  is,  however,  an  equity  in  which 
Van  Pelt  is  interested  to  as  great,  and  possibly  to  a  greater, 
extent  than  the  defendant,  and  cannot  be  disposed  of  without 
having  him  before  the  court,  so  that  his  rights,  as  well  as 
those  of  the  defendant,  may  be  protected." 

There  are  many  other  cases  to  the  same  general  effect; 
while  the  cases  of  Wade  v.  Scott^  7  Mo.  509,  and  Seroggin  v. 
Holland^  16  Mo.  419,  seem  to  be  the  other  way.  The  difficul- 
ties in  the  way  of  this  defense,  as  stated  by  Judge  Selden, 
seem  to  me  insurmountable,  and  they  are  not  diminished  by 
the  code  provision:  Code  Civ.  Proc.,  sec.  438. 

This  reasoning,  of  course,  applies  only  to  the  claim  on  the 
part  of  the  defendants  of  a  right  to  recoup  damages  for  the 
breach  of  warranty  by  way  of  set-off  to  the  plaintiff's  demand. 
As  to  the  defense  of  fraud,  more  may  be  said.  It  is  some- 
times said  that  fraud  vitiates  the  contract;  but,  ordinarily,  that 
only  means  that  a  party  may  avoid  the  contract  on  that 
ground,  but  if  he  does  not  elect  to  do  so,  he  is  bound  by  his 
contract,  and  in  such  case  the  surety  cannot  set  it  up  as  a  de- 
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fense.  If  the  claim  be  for  damages  on  account  of  fraud,  the 
surety  cannot  avail  himself  of  the  defense,  for  the  reasons  al* 
ready  given. 

The  surety  may  always  avail  himself  of  the  defense  of  fail- 
are  of  consideration,  in  whole  or  in  part,  and  it  seems  to  me 
it  would  neoessarily  follow  that  he  may  avail  himself  of  the 
fact  that  the  sale  has  been  rescinded  on  any  ground  whatever 
which  would  authorize  the  rescission.  Under  our  code  (Civ. 
Code,  sec.  1786),  a  breach  of  warranty  entitles  the  buyer  to 
rescind.  In  the  case  of  Oillespie  v.  Torrance^  26  N.  Y.  306,  82 
Am.  Dec.  855,  it  was  assumed  that  no  such  right  existed.  On 
this  point,  therefore,  that  case  is  not  authority  here.  The 
answer  sets  up  facts  which,  if  true,  would  constitute  a  rescission, 
and  the  questions  which  were  ruled  out  called  for  evidence 
which  would  have  tended  to  make  out  such  defense. 

To  such  practice  I  can  see  no  possible  objection.  If  a  con- 
tract  has  been  canceled  as  between  the  original  parties,  there 
remains  no  consideration  for  the  promise  of  the  surety,  except 
in  the  case  of  commercial  paper  which  has  passed  into  the 
hands  of  an  innocent  holder.  We  are  not  considering  here 
what  might  be  the  consequences  in  another  case.  This  suit 
is  between  the  original  parties  to  the  contract. 

It  would  seem  to  follow  that  the  court  erred  in  excluding 
the  evidence,  as  well  as  in  instructing  the  jury  to  find  for  tho 
plaintiff, 

I  advise  that  the  judgment  be  reversed  and  a  new  tria^ 
awarded. 

Belchkb,  C,  and  HaynxSy  0*f  concurred. 

For  the  reasons  given  in  the  foregoing  opintoiii  the  jndg* 
ment  is  reversed,  and  a  new  trial  ordered. 

McFabland,  J.,  Db  Havbn,  J.,  Shabpstbin,  J. 

KsoonABLB  Instrithshts,  Parol  Byidbnob  as  to.  —  As  to  the  admiaai- 
bility  of  parol  evidenoe  to  show  the  true  relation  of  the  parties,  see  note  to 
KiUenkamp  v.  Orof,  16  Am.  St.  Rep.  287.  A  note  signed  by  two  obligoc% 
ind  made  payable  to  '*  order  of  myself^ **  may  be  shown  by  eztrinsio  erideaoe 
to  be  payable  to  one  of  saeh  obligors,  and  to  bind  the  other  obligor  thereoa 
to  the  payee,  and  a  third  party,  who  holds  the  note  by  indorsement  from  the 
payee,  may  hold  both  obligors  bound  thereon:  JenJdtu  r,  Bcm^  88  Ky.  897; 
21  Am.  St.  fiep.  344.  So,  also^  to  prove  that  there  was  no  ralid  deUvery  of 
a  note,  or  a  delivery  thereof  for  a  special  purpose  only,  parol  evidenoe  is  ad* 
missible:  Solenberger  y.  QiUberi,  86  Va.  778.  Possession  of  a  noto  by  a  payeo 
is  only  prima  fade  evidence  of  delivery:  McFarkmd  v.  8yhe9t  64  Oona.  250; 
1  Am.  St.  Rep.  111.  And  a  defendant,  when  sned  as  indorser,  may  show 
by  parol  evidence  that  it  was  agreed  by  the  payee's  agent  that  the  payee 
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voold  look  to  the  maker  aloii*^  and  tho  ooUaienl  aeoiirity  agreed  lo  be  giveo 
kj  hioi*  and  tiiat  the  defandaal  ihoiild  not  be  beld  liable  oo  hia  indorae 
Oak$r.  PcUmlUt  Btmk  IM  Ph.  81  864|  2  Am.  Sk  Bep.  eOOl 

NRaoOAMJi  XMacBOMSm  ^-Dimnn.  —  Defeol  er  failure  of  oooaidanb- 
of  oote  majr  be  givea  iaorideaoe  agaiaal  payea^  or  indotaee  with  notioai 
Z«  Hftme  ▼•  fioiv/air,  12  llart  (Ia.)  402;  13Am.Dea877;  Brewer  v.  Harrk. 
2  Smedee  ft  M.  84;  41  Am.  Dee.  687}  SndA  t.  Bwb^,  15  Mo.  887;  67  Am. 
DeeL907.  * 

OtMniRMiumts  See,  geoeraHjr,  note  to  Wttoiref  t.  (Tomer.  88  Am.  I>Mb 
488^488.  Li  aa  aotioa  a^uaat  a  aarety,  the  deieodaat  may  eel  eff  a  debt 
doe  Unm,  tho  plaintiff  to  the  prineipal  debtor,  if  the  latter  la  a  partgr  «id 
haokroBts  Aicfar  t.  i^eiifai^y,  44  Miaii.  81;  80  Am.  8i  Aepb  54IL 
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IM  C4UF0BVL4,  U&l 

▼■nMiR  AHD  YmiDsi.  —  Failvbb  of  thb  Ybsdob  to  TmDBR  A  Oomnrurai 
when  the  parehaae  priee  beeame  dae^  or  aeoording  to  the  terma  of  the  eon* 
tnMt  of  eale^  doee  not  ahow  <ha4  there  haabeen  a  matoal  abandonment 
nnd  reeeimion  ei  the  eontnol 

▼rXDORAVIIYkIZNA— THOOaHA  OoSTBAOrOVSAUIWASSlOFBDBTna 

VsirDOB  CULT,  and  he^  for  that  reaaon,  oonld  not  haTO  maintained  aa 
notion  for  the  belaaoe  of  the  pnrohaae  prioe,  yet  he  may  be  compelled  to 
neeept  aaeh  bahmoe,  and  thereupon  to  make  a  oonTeyanoe,  and  there* 
fore  anoh  part  of  the  pnrehaae  prioe  aa  baa  been  paid  ia  not  withont 
oonalderatien,  and  oannot  ba  reooTered  by  the  Tendeeb 

▼BIIDn  GAVNOT,  AT  HIS  BLBOZXOVf  AbAHDOV  BIB  CklBTRAOT  OF  PUB0BAB% 

aigned  by  the  rendor  alone^  and  reooTer  moneye  paid  thereon,  thongh 
the  contraot  deelared  that  if  the  balanee  of  the  pnrohaae  prioe  were  not 
paid  hj  a  day  deaignated,  it  ahonld  beoome  nnll  and  Toid,  and  all  pay* 
meata  mnde  thereea  eho^  be  iorfttted,  nnd  tho  Tender  did  not  tea* 
der  a  ooareyanoe^  nor  make  a  damaad  for  pajmenl^  until  after  tiiat  day 


Oeorge  B,  Oraham^  for  the  RjqpeUanl 
Chnrek  and  Cory^  for  the  respondent    * 

TxMPLBy  C.  This  appeal  is  from  a  judgment,  and  an  order 
refosing  a  new  triaL 

The  action  is  for  money  had  and  received  for  plaintiff's  Qse, 
and  for  interest  on  "divers  sums  forborne  bj  plaintiff  to  de- 
fendantf  at  his  request" 

The  statement  shows  that  between  January  9  and  March 
81, 1888,  defendant  executed  to  plaintiff  and  his  assignors 
seven  contracts  for  as  many  distinct  parcels  of  land. 

The  contracts  are  alike,  and  are  in  the  form  of  receipts  for 
ipecified  sums  of  money,  part  of  the  purchase  price,  followed 
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by  a  recital  as  follows:  ''  Leaving  a  balance  •  •  •  •  to  be  paid 
on  said  purchase,  which,  by  the  terms  of  this  sale,  is  to  be 
paid  in  three  equal  payments,  with  interest  at  the  rate  of  ten 
per  cent  per  annum  till  paid,  in  Uke  gold  eoin,  within  six, 
twelve,  and  eighteen  months  from  date  hereofl  If  paid  aa 
above  stated,  with  all  lazes,  assessments,  and  charges  of  every 
nature  that  are  or  may  be  levied  thereupon  before  the  final 
payment  and  costs  of  conveyance,  the  above-named  W.  Brad* 
ford  will  be  entitled  to  a  deed  for  the  above-described  lot; 
otherwise  this  agreement  becomes  null  and  void,  and  the 
amounts  now  paid,  together  with  all  improvements  on  said 
land  made,  shall  be  forfeited.  •  •  •  •  If  forfeited,  the  said  W. 
Bradford  shall  thereafter  be,  and  be  hereby  consents  to  be, 
tenant  of  D.  W.  Parkhurst^  liable  to  be  dispossessed  upon 
three  days'  notice,"  etc. 

The  contracts  are  signed  only  by  the  vendor. 

It  was  not  shown,  or  attempted  to  be  shown,  that  defendant 
had  failed  or  refused  to  perform  any  part  of  his  contract  On 
the  other  hand,  it  appears  from  the  evidence  that  plaintiff, 
after  having  made  the  first  payment^  on  being  asked  whether 
he  intended  to  perform,  said  that  he  would  make  no  more  pay- 
ments, and  "I  will  see  my  attorney,  and  would  like  toaeeyoa 
get  it." 

The  evidence  also  shows  that  defendant  tendered  to  plain* 
tiff  a  deed  in  pursuance  of  the  contract,  but  the  tender  was 
after  the  time  limited  for  performance;  and  appellant  contends 
that  time  being  of  the  essence  of  the  contract,  the  tender  was 
not  effectual,  and  that  defendant  was  in  default;  in  short, 
that  there  had  been  a  mutual  abandonment  and  rescission  dT 
the  contract,  under  the  rule  laid  down  in  Cleary  v.  FolgeVj  84 
Cal.  816;  18  Am.  St.  Rep.  187.  As  that  case  has  been  over- 
ruled on  this  point  by  the  recent  case  of  N$mUm  y.  BM^  90 
Cal.  487,  this  contention  must  fail. 

Now,  if  we  concede  the  law  to  be  as  appellant  contends, 
that  the  contract  could  not  have  been  enforced  by  defendanti 
because  the  agreement  of  the  plaintiff  was  not  put  in  writing, 
it  does  not  follow  that  this  suit  can  be  maintained.  Although 
defendant  might  not  have  been  able  to  maintain  an  action  for 
the  purchase-money,  he  was  compelled  to  accept  the  money 
when  tendered  as  payment  upon  the  contract  This  follows, 
necessarily,  if  it  could  have  been  enforced  by  plaintiff.  The 
payment  was  founded  upon  a  valuable  oonsideratioOf  and  the 
consideration  has  not  failed. 
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Appellant  relies  upon  Drew  y.  PedloTf  87  CaL  448,  22  Am. 
8L  Rep.  2&7,  m  sustaining  his  position.  But  that  case  does 
not  go  to  the  extent  of  holding  that  a  yendee  can  elect  to  con- 
sider the  contract  at  an  end,  and  recoyer  what  he  has  paid, 
when  the  yendor  has  not  abandoned  the  contract.  On  that 
point  that  decision  is  explained  hj  the  more  recent  case  of 
Phelps  y.  Brown^  96  Cal.  572,  as  follows:  *' When  a  contract  of 
■ale  and  purchase  of  lands  is  abandoned  or  rescinded  by  the 
parties,  the  yendee,  though  in  default,  may  recoyer  back  in- 
fltallroents  paid  of  the  purchase-money,  less  the  actual  dam- 
age to  the  yendor  occasioned  by  his  breach  of  the  contract^' 
This  proposition  cannot  be  controyerted.  It  is  old  law:  Palmer 
y.  Teniple,  9  Ad.  ft  E.  508.  The  debatable  point  before  these 
decisions  was,  whether,  in  all  cases  when  one  party  to  a  con- 
tract declines  to  go  on  with  it  because  some  material  condi- 
tion precedent  has  not  been  performed  by  the  other  party,  he 
thereby  abandons  it  so  as  to  entitle  a  recoyery  txa  sums  paid. 
No  such  question  is  inyolyed  here.  The  payments  were  made 
in  part  consideration  for  a  conyeyance  which  the  plaintiff  can 
haye  wheneyer  he  chooses  to  comply,  with  hia  contract 

I  adyise  that  the  judgment  and  Order  be  affirmed. 

BsLCHEB,  C«»  and  Hathss,  C,  concurred. 

For  the  reasong  giyen  in  the  foregoing  opinion,  the  judg- 
ment and  order  are  affirmed. 

Patbbsqn,  J.,  Harbison,  J.,  Gabouttb,  J. 

\wnom,  Am>  Pqbcbissb.  —  Wh«a  a  wnAitm  oitora  apoa  the  partenaiiM 
ef  a  eontraet  to  parohaM»  and  alter  paying  a  part  of  tho  eontideration,  faakM 
tnazonaable  default^  be  oannot  maintain  an  aotion  to  reoorer  the  money  io 
paid:  McManm  t.  Btoukmarr^  47  Minn.  331.  The  faot  that  the  Tender, 
within  thirty  daya  after  the  making  of  the  oontraot*  did  not  tender  the  poiw 
diaeer  a  deed  doee  not  show  a  default  of  the  Tender  entitling  the  pnrehaeer 
to  rescind  a  oontraot,  if  the  parohaser  failed  to  tender  the  pnrohaee*money 
and  demand  the  deed.  Neither  party  oan  pnt  the  other  in  default  exoept  by 
tendering  a  performance  on  hia  part»  nnleei  the  other  waiyee  the  tender,  or 
hia  oondnct  renders  it  nnneoeaeary  s  DennU  t.  8ira$tbmrffer,  89  CaL  688.  The 
vendor  is  not  in  default  until  hia  refusal  to  eouTey  npon  a  tender  of  the  pur* 
ehaae-money:  Boston  t.  AfatOgofMr^t  90  GaL  807}  26  Am.  St.  Rep.  183;  OTea 
after  the  last  installment  is  OTordne:  NettUm  t.  Hull,  90  Oal.  487. 

Vnmoa  and  Pvbobabbr— Uhilatbbal  Oohtbaotb.— The  statnto  el 
lk«nds  only  requires  the  Tendor  to  sign  the  oontraot  or  memorandum  for  the 
sale  of  lands:  BalUm  v.  Skenoood,  82  Neb.  660;  and  such  a  oontraet  may  be 
enforoed  by  the  Tendee:  Ids  t.  Ldter,  10  Mont.  6;  24  Am.  St.  Rep.  17;  or 
if  the  Tondeo  ia  the  party  signing,  by  the  Tender:  MUl&r  t.  Oamsroiiv  46  N.  J. 
B^  95;  the  genera}  rule  being  that  a  unilateral  oontraot  is  binding  only  on 


192  M0»ATT  V.  BUL0OH.  £CaL 

the  parly  wbo  dgiu  il^  and  it  binding  upon  lum  only  diuing  tlM  period  for 
which  the  priTilege  of  carrying  ont  tha  eontraet  is  granted:  Oolsman  w,  Ap- 
pUgarthf  68  Md.  21}  6  Am.  St  Rep.  417.  Where  the  contract  ia  •ifi:ned  by 
the  vendor  only,  the  payment  of  a  depoiit,  by  the  pnrehaaer  is  a  saffieient 
acceptance  by  hin  of  the  terms  of  the  eontraat:  JBStnsoii  t.  Skptm^  07  CoL 
49t  and  the  porehaser  ia  entitled  to  a  oonTfljanoe  vpon  hia  payment  or  ion* 
der  of  the  agreed  prioe  to  the  vendor  al  any  time  within  the  period  oilpii- 
lated,  add  may  enforce  a  speeiflo  performanoe  of  the  agreement  as  soon  mo 
such  payment  or  tender  is  madet  Warner  ▼•  Danwo,  91  Gal.  800, 

VUIDOB  AND  PVBOHASER — EVFOBCKIffSKT  09  THB  OoVTaAOr  AfTm»  THB 

Tims  of  Pbbiobmakcb  is  Piasnx  — When  the  time  for  payment  off  tiio 
pnrchaee*money  and  for  deliTery  of  the  deed  has  passed  withoat  periegmoiMwy 
or  tender  thereof,  by  either  party,  the  time  for  performanoe  becomes  indefi« 
nite,  and  whichever  of  the  parties  first  desires  to  enforce  the  oontraot^  ho 
mast  perform,  or  offer  to  perform,  his  part  of  it^  as  a  eonditioo  precodonts 
Boifd  V.  McCulkmi^  117  Pa.  81 7.  Where  time  is  off  tho  essence  of  tho 
traot  for  payments  oo  the  part  of  the  pnrchaier,  and  the  Tendcff  is 
from  all  obligation  upon  his  default^  the  failure  tit  the  pnrchaser  to  mako 
payments  provided  for  does  not  reader  the  contract  void  as  to  the  vondor. 
or  prevent  its  enforcement  by  liim;  and  the  fact  that  the  Tender  did  no* 
tender  a  deed  and  demand  tha  pnrcliase  prios  util  some  mcoths  sabaeqiBOBt 
to  the  data  fixed  by  the  aentract  for  final  p^ment^  does  aot  prcvent  Ite 
vendor  from  daiminff  a  siteitifte  nesfonnsmia  of  tba  asniaaafci 
AmoUi,  91  Gal  600. 
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(SM  CAUFoavu,  UMwJ 

Public  Lavsi.  -~  A  Oortbact  to  Sbll  and  Ooittbt  Laitm  tnkan  mp  «•• 
der  the  homestead  law%  made  before  final  proof,  is  illegal  and  void. 

OovsiDERAiioK,  Iluoalttt  OF,  WHIN  MAT  BB  Showh.  — The  merger  of 
an  oral  eontraot  for  the  sale  of  land,  in  a  oonveyance  and  mortgage 
Intsd  in  pnrsaaaos  of  snch  oontraol  cannot  prevent  the  maker  of 
promissory  note  secnred  by  sneh  mertgage  from  shoving  that  it 
ezecnted  in  porraaaca  of  snch  contraet  ud  was  baaed  npon  aa  flDagal 
oonsideraticQ. 

OmrsiDBBATioir  of  a  Dbbd  may  be  proved  by  parol  to  be  wbefly  difhraot 
from  that  expressed  therein. 

Bmtibb  Oomtbaot  Illboal  IB  Pabt. — If  an  otBl  agreement  is  made  for  tiio 
sale  of  land,  one  part  of  which  the  vendor  had  filed  npon  nnder  tiie 
deeert-Und  act»  while  to  the  residue  he  had  a  perfect  title,  and  snob 
agreement  is  afterwards  consummated  by  a  conveyanoe  of  the  land  to 
which  the  title  was  perfect,  and  tha  delivery  of  possession  of  the  whole 
tracts  and  a  farther  agreement  is  made  that  aa  soon  as  title  oaa  be  pro- 
onred  for  the  other  tracts  they  will  also  be  oonveyed«  and  o  note  and 
mortgage  are  given  for  the  balance  dne,  the  contract  is  entire^  and,  being 
partly  founded  npon  an  illegal  agreement  for  tlie  oonveyanoe  of  the  lands 
to  be  acquired,  i%  by  the  code  of  Oalifcrnia,  wholly  void,  and  the  note 
and  mortgage  cannot  be  enforced,  though  tlie  mortgages^  after  their  «x* 
eontion,  acquired  title  to  the  whole  propertr. 
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Ilubautt  ov  OoamamMuaao&u  — U  tm  aauww  fitrini  alii 
vhich,  if  tra%  Aov  tbat  acoatnuii  for  tfaa  aala  of  Und  was  fMindad 
«p<Ni  an  iUegal  ooosidaratioii,  this  is  a  saffideiit  pleading  of  saoh  illegal* 
i^,  ihoogh  ths  answer  complains  of  the  non-performanoo  of  tfao  oontraot* 

E^  T.  HofOMy  and  Biddy^  Campbdl^  and  MeUdn^  for  the  ap- 
pella&i. 

Oaodwia^  and  Chodwinf  bv  the  zeqxMidenL 

Hatnxs,  G.  Thiff  action  was  bnmght  to  fbreelooe  a  mort- 
gage made  by  respondent  to  appellant  The  note  and  mort- 
gage were  made  March  5, 1888«  the  note  heing  finr  fire  tbonsand 
dollars,  payable  in  annual  installments  of  five  hundred  dol- 
lars, together  with  annual  interest  on  the  principal  unpaid  at 
ten  per  cent  per  annam*  The  answer  alleged  that  on  Decem- 
ber 22,  1886,  plaintiff  was  in  the  possession  and  actual  occu- 
pancy of  a  certain  ranch  known  as  the  Moffatt  Snd  Rable 
ranchy  containing  660  acres,  80  acres  of  whieh  he  had  filed 
upon  under  the  desert-land  act;  that  another  part  of  said 
ranch,  containing  160  acres,  plaintiff  had  filed  upon  under  the 
homestead  act;  and  that  plaintiff  bad  title  in  fee  to  the  re- 
maining 320  acres,  but  had  not  made  final  proof  or  payment 
for  either  of  said  tracts  of  goTernment  land;  and  that  plaintiff 
also  owned  certain  personal  property  then  upon  said  ranch, 
consisting  of  horses,  fiirming  implements,  furniture,  etc.;  that 
on  said  twenty-second  day  of  Decembw,  1886,  plaintiff  and 
defendant  made  an  oral  contract,  whereby  plaintiff  agreed  to 
sell  to  defendant  the  whole  of  said  ranch  and  personal  prop- 
erty for  the  sum  of  1 10,000,  and  to  eouTey  to  defendant  said 
320  acres  to  which  he  had  title,  and  delirer  said  personal 
property,  and  to  put  defendant  in  possession  of  the  whole  of 
the  ranch,  upon  the  payment  of  one  half  of  said  purchase- 
money,  at  which  time  defendant  was  to  execute  to  plaintiff 
his  promissory  note  for  the  remaining  15,000,  and  a  mortgage 
upon  the  320  acres  so  conTeyed  to  him,  to  secure  said  note, 
and  that  plaintiff  further  agreed  to  obtain  title  as  soon  as 
possible  to  said  tracts  of  government  land,  and  as  soon  as  be 
had  done  so,  to  convey  them  to  defendant;  that  on  March  5, 
1887,  he  paid  plaintiff  15,000;  that  plaintiff  then  conveyed 
to  him  said  320  acres,  and  delivered  to  him  the  possession  of 
all  said  ranch  and  personal  propertyi  and  defendant  made 
and  delivered  said  note  and  mortgage  upon  which  this  suit 
was  brought;  that  on  the  24th  of  March,  1887,  plaintiff  made 
final  proof  and  payment  upon  said  homestead  entry,  and 
obtained  his  certificate  of  purchase  thereof  and  on  Septefli- 
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ber  24,  1888|  lie  made  final  proof  and  payment  under 
deseri-land  entry,  and  obtained  a  certificate  of  purchase  of 
the  same.  He  further  alleged,  that  prior  to  March  6,  1888, 
and  at  sundry  times  afterwards,  he  demanded  of  plaintiff  a 
conveyance  of  said  desert-land  and  homestead  tracts,  but  that 
plaintifif  then  and  ever  since  refused  to  convey  the  same.  It 
also  appeared  from  the  complaint,  as  well  as  from  the  answer, 
that  on  August  4, 1888,  defendant  paid  on  the  note  and  mort- 
gage $1,040.66.  The  court  found  upon  all  the  issues  raised 
by  the  answer  in  favor  of  defendant,  and  as  conclusions  of  law 
found  that  the  contract  was  entire;  that  it  was  illegal,  so  far 
as  it  related  to  the  homestead  land;  that  plaintiff  and  defend- 
ant were  equally  in  the  wrong  in  entering  into  said  contract; 
that  the  consideration  of  said  note  and  mortgage  could  not  be 
enforced;  «nd  that  the  action  should  be  dismissed,  without 
costs.  The  appeal  is  taken  from  the  judgment  dismissing  the 
action,  upon  the  judgment  roll  alone. 

That  a  contract  to  sell  and  convey  lands  taken  up  under 
the  homestead  laws,  made  before  final  proof,  is  illegal  and  void 
is  not  disputed:  U.  S.  Rev.  Stats.,  sec.  2262.  The  learned 
counsel  for  appellant  contend,  however,  that  the  oral  agree- 
ment was  void  under  section  1624,  subdivision  5,  of  the  Civil 
Code,  as  well  as  illegal  under  subdivisions  1  and  2  of  section 
1667.  Upon  these  propositions,  they  contend  that  as  all  the 
negotiations,  including  the  offer  of  defendant  to  purchase,  and 
the  acceptance  of  the  offer  by  plaintiff,  were  oral,  the  execu- 
tion o^  the  deed  by  plaintiff,  and  of  the  note  and  mortgage  by 
defendant,  on  the  5tb  of  March,  1887,  not  only  eliminated  the 
illegal  element  from  the  agreement,  but  that  the  execution  of 
these  instruments  constituted  the  only  contract  between  the 
parties,  and  superseded  the  oral  negotiations  or  stipulations 
concerning  the  matter  or  subject  referred  to  which  preceded 
or  accompanied  their  execution,  and  that  what  the  subject- 
matter  of  the  contract  was  is  to  be  ascertained  from  the  deed 
and  mortgage;  citing  Civ.  Code,  sec.  1625.  There  is  no  doubt 
of  the  oorirectness  of  counsel's  contention  in  a  case  to  which 
section  16'25  of  the  Civil  Code  applies;  but  that  section  has 
never  been  construed  to  prevent  a  defendant  who  has  been 
sued  on  a  promissory  note,  whether  secured  by  mortgage  or 
not,  to  show  by  parol  evidence  a  want,  or  failure,  or  illegality 
of  consideration.  Section  1962  of  the  Code  of  Civil  Procedure 
enumerates  all  the  conclusive  presumptions  of  law,  and  sec- 
tion 1963  of  the  same  code  provides:  **  All  other  presumptions 
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are  satisfactory,  if  uncontradicted.  They  are  denominated 
*  disputable  presumptions/  and  may  be  controverted  by  other 
evidence.  The  following  are  of  that  kind:  •  •  •  .  21.  That 
a  promissory  note  or  bill  of  exchange  was  given  or  indorsed 

for  a  sufficient  consideration 89.   That  there  was  a 

good  and  sufficient  consideration  for  a  written  contract"  See 
also  Civ.  Code,  sees.  1614,  1615.  Subdivision  2,  section  1962, 
of  the  Code  of  Civil  Procedure,  excepts  from  the  conclusive- 
ness of  a  written  instrument  the  recital  of  a  consideration. 
The  deed  executed  by  the  plaintiff  to  defendant  is  not  in  the 
record,  and  it  cannot  be  presumed  that  it  contained  any 
recital  or  provision  not  necessary  to  its  operation  as  a  convey- 
ance of  the  parcel  of  land  conveyed  thereby.  Even  if  it  did, 
it  would  not  be  conclusive;  for  while  "  the  general  rule  of  law 
is,  that  recitals  in  a  deed  bind  all  persons  who  are  parties 
or  privies  thereto,  it  does  not  extend  to  that  which  is  mere 
description,  or  an  averment  that  is  not  essential ":  Osborne  v. 
Endieait,  6  Cal.  163;  65  Am.  Dec.  498;  IngersoU  v.  Truehody^ 
40  CaL  610;  Rhine  ▼.  Men,  86  Cal.  862. 

These  cases  conclusively  show  that  ^'  the  grantee  may  prove 
by  parol  that  the  consideration  was  wholly  different  from  that 
expressed  in  the  deed,  and  depends  upon  conditions  which 
had  not  happened,  and  might  never  happen."  If,  therefore, 
neither  a  promissory  note  nor  a  deed  excludes  parol  evidence 
of  the  consideration,  it  is  difficult  to  conceive  any  reason  or 
rule  of  law  which  could  have  precluded  the  court  from  receiv- 
ing oral  testimony  showing  the  contract  to  have  been  entire, 
and  that  a  single  consideration  existed  for  the  transfer  of  all 
the  property.  Section  1625  of  the  Civil  Code  did  not  change 
the  law  in  relation  to  written  instruments.  In  Davenport  v. 
Ifoaoti,  15  Mass.  90,  the  court,  after  reciting  the  general  rule 
that  parol  evidence  is  inadmissible  to  contradict  or  vary  the 
terms  of  a  deed,  added:  '*But  parol  evidence  may  be  admit- 
ted to  establish  an  independent  fact,  or  to  prove  a  collateral 
agreement  incidentally  connected  with  the  stipulations  of  a 
deed  or  other  written  contract."  See  also  McCrea  v.  Purmort^ 
16  Wend.  460;  80  Am.  Dec.  103.  In  the  case  at  bar  the  only 
connection  between  the  deed  and  the  facts  proved  by  parol 
and  found  by  the  court  was  incidental,  and  in  no  way  tended 
to  change  or  contradict  any  part  of  the  deed  essential  to  its 
operation  as  such.  The  facts  that  on  the  same  day  plaintiff 
delivered  the  personal  property,  and  also  put  defendant  in 
possession  of  both  the  tracts  of  government  land,  as  well  as 
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that  eoDTejed  hy  the  deed,  were  quite  sufiScient  to  show  a  prior 
agreement  relating  thereto,  and  were  sufficient  acts  of  p^rt 
performance  to  have  made  oral  testimony  of  the  terms  of  such 
agreement  competent  as  a  basis  for  the  specific  performance 
of  it:  Pomeroyon  Specific  Performance,  sees.  107,  115.  In- 
deed, the  contention  of  counsel,  if  carried  to  its  logical  con* 
elusion,  would  defeat  the  equitable  ground  of  relief  based 
upon  part  performance  of  an  oral  agreement, — at  least,  in 
cases  where  more  than  one  parcel  of  land  was  agreed  to  be 
conveyed,  after  one  of  them  had  in  fiict  been  convejred.  The 
court,  so  far  as  its  legal  right  to  do  so  was  concerned,  properly 
found  that  the  contract  was  entire,  and  upon  this  record  that 
finding  can  be  questioned  upon  no  other  ground.  Counsers 
contention  that  the  findings  do  not  support  the  judgment,  and 
that  the  answer  does  not  state  facts  sufficient  to  constitute  a 
defense,  are  based  upon  the  ground  already  discussed,  vis., 
that  the  deed,  note,  and  mortgage  superseded  the  oral  negoti- 
ations which  preceded,  and  that  oral  evidence  of  the  original 
verbal  contract  could  not  be  received  or  considered.  It  is, 
however,  further  urged  that  the  answer  does  not  set  up  either 
illegality  or  want  of  consideration,  but,  on  the  contrary,  com- 
plains of  the  non-performance  of  the  contract  on  the  part  of 
the  plaintiff.  The  answer  alleges  the  facts  from  which  the 
several  conclusions  mentioned  may  be  drawn,  and  in  a  plead- 
ing they  would  be  mere  conclusions  of  law,  not  necessary  to 
be  alleged.  If  the  answer  had  not  alleged  that  one  of  these 
tracts  of  land  was  taken  up  under  the  homestead  act,  no  ille- 
gality would  have  appeared,  and  the  defense  would  have  been 
non-performance  of  the  contract  on  the  part  of  the  plaintiff. 
The  court,  however,  found  the  contract  to  be  entire,  and  so 
within  section  160S  of  the  Civil  Code,  which  provides:  ^'If 
any  part  of  a  single  consideration  for  one  or  more  objects,  or 
of  several  considerations  for  a  single  object,  is  unlawful,  the 
entire  contract  is  void.''  If  the  illegal  element  had  not  been 
introduced  intothe  oral  contract  of  December,  1886,  defendant 
might  have  successfully  insisted  upon  a  specific  performance 
of  that  contract;  but  if  that  contract  was  illegal,  no  action 
can  be  maintained  upon  unexecuted  portions  of  it,  and  upon 
that  ground,  also,  plaintiff's  action  could  not  be  maintained. 
The  subsequent  acquirement  of  the  land  by  certificate  of  pur- 
chase did  not  confer  a  right  of  action:  Ladda  v.  Hawley,  67 
Gal.  61.  No  error  appearing  upon  the  record^  I  advise  that 
the  judgment  be  affirmed. 


SepL  1892.]  Moffait  v.  Bdlson.  197 

TsxFLXy  C,  and  Bbi<cheb,  0^  oonoimttcL 

For  the  reasons  given  in  the  faregoing  opinion,  the  Jndg^ 
meut  is  affirmed. 

McFabland,  J.,  De  Haven*  J«,  Sharpbtein,  J. 


Pothjo  Lauss  —  ALnHABiLirr  ov  SEmns'  Ria]n&  — It  wtm  tiia  policy 
of  CoDgren,  in  passing  the  pre-emption  end  homeetead  law%  to  oonfioe  their 
benefits  to  actual  settlers  vpon  the  pablie  laada,  and  to  prohibit  all  ooatnuits 
and  nndortakings  entered  into  prior  to  the  iesaing  of  the  final  oertifioate  of 
entry,  hj  which  the  benefit  of  the  entry  would  invre  direotly  or  indirectly 
to  any  third  party;  all  assignments  and  transfers  of  the  pre^mptieii  ri|;ht 
are  therefore  nail  and  Toid:  CUme  ▼.  SiupmBctnt,  112  UL  607.  This  case  holds 
that  a  title  obtained  in  parsnance  of  an  agreement  to  oonvoy  after  final 
proola  hnvo  beeu  nade  is  not  snffioiently  good  to  famish  the  basis  of  an 
aetiofn  for  specifio  performance;  bat  a  contrary  doctrine  was  announced  in 
Bovme  t.  WoicoUf  1  N.  D.  416,  on  the  ground  that  such  a  title  is  good  against 
all  the  world  except  the  United  States,  and  that,  as  the  question  of  forfeit* 
«re  by  rsaeon  of  the  existence  of  a  prior  parol  contract  to  convey  can  only 
be  raiaod  by  the  United  States,  a  atato  oourt  cannot  anticipate  the  action  of 
tbo  isdoral  officers.  The  rule  recognised  by  the  Iliinois  case  has  been  ap- 
plied to  oontraeta  regarding  the  public  lands  of  Texas:  Houston  v,  Killough, 

80  Tex*  296;  and  the  additional  homesteads  of  soldiers:  NichoU  ▼.  Coundl, 
61  Ark.  26;  14  Am.  St.  Rep.  SOL  But  in  California  a  different  doctrine  con« 
cerning  soldiers'  homesteads  prevails:  Montgomery  y,  Paeifie  Coast  Land  Bu- 
ftau,  94  Gal.  284;  23  Am.  St.  Rep.  122;  Rose  v.  Nevada  etc  Wood  Co.,  73  Gal. 
385;  Stewart  ▼•  Sutherland,  93  Oal.  270.  A  person  cannot  enter  pablie  lands 
under  the  pre-emption  laws  in  trust  and  for  the  benefit  of  another,  and  the 
courts  will  not  decree  that  the  title  acquired  by  a  pre-emption  entry  from 
the  government  inured  to  the  benefit  of  any  other  person:  Robinson  ▼.  Jones, 

81  Neb.  20.  On  the  other  hand,  it  has  been  held  that  a  valid  mortgage  of 
land  entered  as  homestead  may  be  made  by  the  claimant  after  he  has  re- 
ceived his  final  certificate,  and  before  the  patent:  Lewis  T.  We^erell^  36 
M'lin.  386;  1  Am.  St  Rep.  674;  befoi«  he  haa  made  his  final  praof,  and  re* 
oeived  the  oertifioate  therefor:  Lesng  v.  Mortify  40  Minn.  896;  12  An.  St 
Rep.  748;  and  even  before  entry  under  the  homestead  not:  KirhaJUie  ▼.  LoT' 
rahee,  31  Gal.  455;  89  Am.  Dec.  205.  It  seems  diiBoult  <mi  priaoipls,  to  recon* 
cile  these  rulings,  as  to  the  permissibility  of  mortgaging  pubiio  lands  to  which 
the  occupant  has  not  obtained  a  perfeot  title,  with  the  doctrine  wbioh  pro> 
hibits  agreements  to  alienate  tliose  lands  uftar  title  is  obtained.  A  future 
transfer  of  title  can  be  arrangeti  just  as  eastiy  and  eifibetually  by  a  mortgage 
which  may  be  foreclosed  after  tftie  title  is  perfected,  as  by  a  contract  to  con- 
vey, and  the  practical  results  of  tlie  two  transactions  are  precteely  the  same. 
It  is  true  that  the  ocoupant,  who  has  made  a  mortgage  with  the  understand* 
ing  that  it  is  to  be  foreclosed  after  the  issue  of  the  patent,  might  prove  the 
inherent  illegality  of  the  proceeding  as  a  fraadalent  evasion  of  the  land  laws, 
aod  thus  defeat  the  foreclosure;  bat  as  the  actual  working  of  the  statutory 
prohibition  eC  agreements  toeoovey  depends  entirely  upon  the  willingness 
«f  the  patentee  to  disclose  the  illegal  promise,  the  sitaation  of  the  fraudu« 
laat  mortgagee  in  the  former  oaao  seems  to  be  virtually  as  perileus  as  that 
of  the  fraudulent  coutractee  In  the  latter.  There  is,  accordingly,  no  more 
reason  for  supposing  that  tho  dishonest  capitalist,  against  wboae  nuMihina- 
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tioni  the  prohibition  wm  presamably  direoted,  is  more  effectnally  deterred 
from  making  the  agreementa,  which  it  ia  the  policy  of  the  law  to  prevent^  b^ 
the  knowledge  that  he  oannot  enforce  a  oontraot  to  ooDvey,  than  he  is  by  th« 
knowledge  that  a  mortgage  which  he  holds  may  be  avoided  as  a  oolorabl« 
evasion  of  the  land  laws  of  the  United  States.     For  these  reasons  it  would 
apparently  have  been  more  consistent  to  have  declared  mortgages,  as  well 
as  agreeements  to  convey,  invalid.     The  law  as  at  present  annonnoed  by  tha 
anthorities  seems  to  be  open  to  the  objection  that  it  allows  that  to  be  done 
indirectly  which  it  forbids  to  be  done  directly.   See,  further,  ifeCiie  v.  Smiik^ 
9  Minn.  252,  86  Am.  Dec  100,  in  which  an  agreement  that  an  advanoa 
shoald  be  a  lien  on  the  land  was  held  to  be  illegal;  and  Woodbury  v.  Dorman^ 
16  Minn.  338,  in  which  a  similar  doctrine  was  announced.     But  both  of  theae 
eases  were  overruled  in  •/ones  v.  Tainter^  16  Minn.  612.     As  to  oonveyanoea 
of  pre-emptioners'  interests  generally,  see  note  to  TyUr  ▼.  ^rem,  87  Am. 
Dec.  133^  184. 

Btidbnob  aa  to  OoNSiDSRATioir,  showing  it  to  be  illegal,  may  always  ba 
given:  Potion  v.  OUmer,  42  Ala.  548;  04  Am.  Deo.  665;  or  showing  it  to  ba 
different  from  that  named  in  the  writing:  Orove$  v.  SUel,  2  Ls.  Ann.  480; 
46  Am.  Deo.  551;  RodMU  v.  Sffraggs,  0  Ind.  80;  68  Am.  Deo.  607. 

Entirb  CoNTRAcr  is  founded  upon  an  indivisible  oonsideration,  part  af 
which  is  illegal:  Fiimm  v.  ffimea,  5  Pa.  St  452;  47  Am.  Dea  422.  Bot  1^ 
for  good  and  valid  consideration,  one  promises  to  do  two  things,  one  legal 
and  the  other  illegal,  the  former  is  binding,  unless  the  two  are  so  mingled 
and  bound  together  that  they  cannot  be  separated,  in  which  ease  tba  whola 
is  voids  ^aaoMcr  v.  Oray,  26  Ark.  860;  09  Am.  Oea  228, 
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PuBLio  OffionKf — Salabt.— Ah  Omora  Suspbhdxd  ntOM  Offiob  madm 
and  by  virtue  of  a  judgment  oonvioting  him  of  willful  miscondnot  ta 
offioe  ia,  upon  the  reversal  of  the  judgment*  entitled  to  his  salary  dur. 
ing  the  period  of  such  suspension,  though  tha  statute  provided  that 
during  his  suspension  the  office  must  be  filled  as  in  oase  of  a  vaoaaey, 
and  it  was  so  filled,  and  the  salary  paid  to  tha  incumbent 

JmxiifKirr. — Thb  ErrEor  or  thb  RivBuaAL  of  a  Judomimt  Is  to  laava 
tha  parties  where  they  stood  before  its  rendition. 

PuBLio  Officbrs.— Tub  Right  to  Rbcbivb  thb  Salary  n  as  Imoidbiit 
which  attends  tha  legal  title  to  the  offioe. 

Raleigh  Barcar^  for  the  appellant. 

O.  P.  DobhinSj  for  the  respondent. 

Db  Havbn,  J.  The  plaintiff  was  a  justice  of  the  peace 
within  the  county  of  Solano,  and  on  April  29,  1889,  was  ao- 
oused  by  the  grand  jury  of  that  county  of  willful  misconduct 
in  office.    He  was  tried  upon  this  accusation,  and  conricted; 
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and  on  June  17, 1889,  the  superior  court  made  and  enteied  its 
judgment  in  the  proceeding,  removing  him  from  his  office.  In 
December  following,  the  plaintiff  took  an  appeal  to  this  court 
from  that  judgment,  and  on  September  10,  1890,  the  judg- 
ment was  reversed.  One  of  the  grounds  for  the  reversal  was, 
Uiat  the  accQsation  against  pisintiff  did  not  state  facts  suffi* 
cient  to  authorize  the  judgment:  People  v.  Ward,  85  CaL  585, 
On  July,  22,  1889,  the  board  of  supervisors  of  the  county 
appointed  one  Parker  to  the  office  from  which  plaintiff  had 
been  removed  by  the  judgment  of  the  superior  court  Parker 
qualified  and  discharged  the  duties  of  such  office  until  the 
judgment  removing  plaintiff  was  reversed  by  this  court,  and 
the  county  paid  to  him  the  amount  of  the  salary  of  such 
office  during  that  period. 

The  defendant  liere  is  the  auditor  of  Solano  County,  and 
this  is  a  proceeding  to  compel  him  to  draw  his  warrant  on 
the  treasurer  of  that  county,  in  favor  of  plaintiff,  for  the 
salary  attaching  to  the  office  referred  to,  between  the  date  of 
the  judgment  of  the  superior  court  removing  plaintiff  there- 
from and  the  reversal  of  that  judgment  by  this  court 

The  superior  court  gave  judgment  in  favor  of  defendant^. 
and  the  plaintiff  appeals. 

It  will  be  seen  from  the  foregoing  statement  of  facts  that 
the  sole  question  for  decision  here  is,  whether  appellant  is 
entitled  to  the  salary  of  the  office  to  which  he  was  elected| 
and  for  which  he  had  duly  qualified,  during  the  time  he  was 
suspended  from  the  performance  of  its  duties  by  the  erroneous 
judgment  of  the  superior  court 

It  is  claimed  by  respondent  that,  under  section  770  of  the 
Penal  Code,  which  provides  (or  an  appeal  from  a  judgment 
of  removal  from  office,  this  question  must  be  answered  in  the 
negative.  That  section  is  as  follows:  "  From  the  judgment 
of  removal  an  appeal  may  be  taken  to  the  supreme  court,  in 
the  same  manner  as  from  a  judgment  in  a  civil  action;  but 
until  such  judgment  is  reversed,  the  defendant  is  suspended 
from  his  office.  Pending  the  appeal,  the  office  must  be  filled 
as  in  case  of  a  vacancy."  This  section  does  very  clearly  pro* 
vide  that  until  the  judgment  of  removal  is  reversed  the 
defendant  in  the  proceeding  is  suspended  from  his  office,  and 
that,  pending  the  appeal,  the  office  must  be  filled  as  in  case 
of  a  vacancy,  but  there  is  nothing  in  this  provision  incon- 
sistent with  the  right  of  such  officer  to  receive  the  salary 
attached  to  his  office  if  the  final  judgment  in  the  proceeding 
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•hall  be  in  his  fkror.     The  seotioa  must  te  oonstraed  as  * 
whole,  and  the  first  sentence  thereof  which  gives  to  a  defendant 
in  each  a  proceeding  the  right  to  appeal  from  the  judgment, 
must  be  allowed  to  accomplish  its  obTioos  purpose.    Nothing 
can  be  clearer  than  that  the   legislature  by  this  prorisioia 
intended  that  the  rights  of  a  defendant  in  such  a  proceed- 
ing— his  right  to  hold  the  office  and  receire  its  emoluments  ^ 
should  not  be  finally  determined  against  him  by  the  judgment 
of  the  superior  court;  and  the  right  of  appeal  given  by  this 
section,  in  the  absence  of  a  clear  and  ezpUcit  declaration  to 
the  contrary,  must  be  held  to  secure  to  a  defendanti  if  sno- 
cessful  upon  such  appeal,  the  usual  results,  which,  as  betweea 
the  parties  to  it,  flow  from  the  reversal  of  a  judgment,  to  wit^ 
the  restoration  of  all  rights  which  had  been  taken  from  hint 
by  such  erroneous  judgment.     The  eflfect  of  a  reversal  of  a 
judgment  is  to  leave  the  parties  where  Uiey  stood  before  its 
rendition:   Phelan  v.  San  Francisco^  9  CaL  16;  Crupen  v.  Hanr 
novan,  86  Mo.  168;  Elliott's  Appellate  Procedure,  sec.  58a 

And  this  was  the  effect  of  the  reversal  of  the  judgment  in 
the  proceeding  brought  by  the  people  of  the  state  to  remove 
plaintiff  from  his  office,  and  he  then  became  entitled  to  re- 
cover the  salary,  of  which  he  had  been  deprived  by  the 
erroneous  judgment  of  the  superior  court  The  right  to 
receive  such  salary  was  not  finally  lost  to  him  by  such 
judgment,  but  only  suspended  daring  the  period  that  it  re* 
mained  unreversed.  The  plaintiff,  by  virtue  of  his  electuMi 
and  qualification  as  justice  of  the  peace,  became  entitled  to 
the  salary  attached  to  such  office  during  the  term,  if  he  should 
live  so  long,  and  was  not  guilty  of  any  misconduct  for  which 
he  should  be  removed,  or  did  not  otherwise  forfeit  his  legal 
title  to  such  office.  Tlie  right  to  receive  tiie  salary  is  an  in* 
cident  which  attaches  itself  to  the  legal  title  to  the  office: 
FeopU  V.  Smythj  28  CaL  21;  Burke  v.  Edgar,  67  CaL  182;  iVo- 
pU  V.  PotUr,  63  CaL  127;  FUtBimnumM  v.  City  of  BroMy%  102 
N.  Y.  5S6;  55  Am.  Bop.  835;  Andmo$  v.  FariUiMd,  79  Me.  484; 
10  Am.  St  Rep.  280.  And  when  an  offieer  is  accused  of  mis* 
conduct  in  office,  and  an  action  brought  to  remove  him  there- 
from, the  question  of  his  guilt  or  innocence  can  only  be 
determined  by  the  final  judgment  in  the  proceeding;  and 
when,  in  the  action  brought  against  plaintiff,  it  was  finally 
adjudged  that  he  was  not  guilty  of  the  misconduct  charged 
against  him,  or  that  the  accusation  itself  did  not  state  facts 
which  would  justify  his  removal,  the  litigation  was  then  tar- 
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■lioaied  in  fan  favor,  and  it  would  be  nnreaflonabla  to  hold 
that  notwithBtanding  tho  final  judgment,  to  the  effect  that  he 
had  done  nothing  to  warrant  hie  removal  from  office,  jet  he 
had,  bjr  the  erroneoua  and  reversed  judgment^  been  daprivcd 
«f  mil  thai  made  the  office  of  an  j  pecaniary  value. 

The  fact  that  during  the  time  of  this  snspension  from  office 
its  dnties  were  performed  by  a  person  properly  appointed  for 
thai  purpose,  and  thai  the  oounty  has  paid  him  the  salary, 
does  not  affect  the  right  of  plaintiff  to  recofer.  He  was, 
witbovt  fitnlt  on  his  part,  and  against  his  consent,  released 
from  the  performance  of  the  duties  of  such  office  for  the  period 
named:  FiU$immon»  v.  CUy  of  Brooklyn,  102  N.  Y.  536;  65 
Am.  Sep.  885;  Andtw^m  r.FmUmtid,  79  Mi.  485;  10  Am.  St 
Bep.  28a 

Judgment  reversed. 


— S4ULVK.  ^OMmt  9i  a  eitf  aay  tiiiw  liii  mSbrj  4«riag  a 
Im  luM  teas  wiMgfidl/ rsHMMd  ten  tiw  fiOe^  «hoi«h  Hm  etty 
paid  sodi  ultuej  to  feha  inonmbent  of  tho  office  who  hold  U  during  the  period 
of  his  saepensioa:  Attdrewi  ▼.  Portland,  79  Me.  484;  10  An.  8t.  Bep.  2S0^ 

ing  a  nrmw  of  Che  aailfaoritieB. 

Brpsov  er  Rcmsia  or  Jommbsk  —  Rewieieal  of  }aigiMal 
toree  partioe  to  their  origiiiel  righti,  eo  fiur  as  this  earn  bo  deae  withovt 
pnjndioe  to  the  Hghta  of  third  parties:  MeJiUom  r.  Lav^,  13  UL  486;  64 
Am.  Deo.  449;  TarleUm  ▼.  OMthtmOU^  23  Ala.  346;  68  Am.  Dea  296. 

,    Qmcasa.  —Salary  ii  an  incident  of  office,  and  belongs  to  the  peraon  hold* 
k«  Hm  ligal  tillo  to  thooOoes  mm  v.  OkiT,  129  lad.  44;  «  Am.  8t  Repw 
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[M  CAUroaKiAtm.j 
PLSADorab  — OomLiL  Dktiai^  waaN  tbi  OoMPLAnrr  m  Vnuvnub  and 

the  answer  also  oontuns  speoifio  denials,  rabes  no  iasne. 
Ob-TBiAivr. — Fatmut  to  Sitkxb  ev  Two  Patch  named  m  a  promissory 

SiBM — IsiiMisr  Aam.  —A  Powsm  «v  Anounr  to  oonvoy  iwd  prop* 

orty,  olberwise  ralid,  isgood  hotweon  iho  parties,  whether  aokaowledgod 

and  rooorded  or  not. 

FUnmt  or  Attokskt,  whkt  AtrrHORtzn  a  toirvKTAiioi.  —More  authority 

does  Botk  as  a  gettorsl  nH  *n  the  i^Menee  of  any  words  or  ofarenm- 

^■alif^fmg  the  la^fni^s^  oMpawet  the  attsrnoy  to  oxeeBts  a 

iroyaaOT. 

PrnmcirAL  aitd  Aosft— RATinoATioir.  — Thongh  a  power  off  attorney  to 
sell  land  does  not  anthorise  a  oonToyanoe  to  be  made,  yet  if  the  agent* 
••ling  wader  Hie  power,  makes  a  oonToyanee  •■  well  •■  •  sak^  and  the 
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prlaoipal,  being  informed  thereof  approves  what  has  been  done  in  him 
name,  and  accepts  notes  and  mortgages  given  by  tbe  purchaser,  and.  in- 
sists upon  their  payment,  he  ratifies  the  oonveyanoe,  and  the  effect  of 
the  power  of  attorney  under  which  the  agent  acted  becomes  immaterial. 

VfNDOB    AND    VeUDKB  —  RiGHT    OF  FORMBB    TO    BaTIFT   TaJMBMESL  A 

vendee  cannot  escape  from  the  obligation  to  pay  notes  given  by  him  for 
the  purchase  price  of  real  property  on  the  ground  that  the  oonveyanoo 
to  him  was  made  by  a  person  acting  for  the  vendor  without  preWooa 
authority,  if  the  vendor,  after  knowladg*  of  such  conveyanoe,  ratifies  it^ 
and  the  vendee  has  taken  and  held  possession  for  several  years  under 
the  conveyance  to  him,  which  he  claims  was  not  authorised. 
Rescission.  — Ir  ▲  Vbndor  Inducss  ths  PixsoHAn  or  Bbal  PaoFjntTT 
BT  Rbfbksbntino  that  he  will  do  certain  acts,  and  discontinues  thoee 
acts,  but  the  vendees  remain  in  possession  of  the  property^  and  make 
further  payments  thereon,  ask  extensions  of  time  in  which  to  make  other 
payments^  it  is  too  late  for  them  to  rescind  their  oontraot  of  purofaasou 

Chapman  and  Hendriekf  and  Henry  Bleeeker^  for  the  appel- 
lantfi. 

Anderson^  FUtgeraldy  and  Ander$tm^  Anderson  and  Ander^ 
san^  F.  W.  SarJbom^  and  Victor  Montgomery^  for  the  respond* 
ents. 

Patebson,  J.  On  September  12,  1887,  Culver,  claiming  to 
act  under  a  power  of  attorney  from  Delano,  sold  and  conveyed 
a  tract  of  land  owned  by  himself  and  Delano  to  Jacoby  et  aL 
By  the  terms  of  the  agreement,  the  purchasers  were  to  pay 
off  a  prior  mortgage  of  five  thousand  dollars,  and  the  sum  of 
thirteen  thousand  dollars,  six  thousand  dollars  of  which  were 
paid  in  cash.  Of  the  remaining  seven  thousand  dollars,  three 
thousand  five  hundred  dollars  were  to  be  paid  in  one  year,  and 
the  remainder  in  two  years,  with  interest  at  ten  per  cenL 
Two  notes  were  given  by  the  purchasers  for  three  thousand 
five  hundred  dollars  each,  one  payable  in  one  year  and  the 
other  in  two  years,  and  payment  thereof  was  secured  by  a 
mortgage  on  the  lands  sold. 

Case  No,  10111  is  an  action  for  the  recovery  of  the  amount 
due  on  these  two  notes,  and  to  foreclose  the  mortgage  given  as 
security  for  the  payment  thereof  The  answer  m  that  case 
consists, —  1.  Of  a  general  denial;  2.  Allegations  that  Delano 
and  Culver  never  had  title  to  the  lands,  or  any  portion  of  the 
same,  and  as  soon  as  they  discovered  this  fact,  and  before  the 
commencement  of  this  action,  they  rescinded  the  contract,  and 
offered  to  restore  to  the  plaintiff  and  Culver  everything  of 
value  they  had  received  under  the  contract;  8.  That  the  de- 
fendants were  induced  to  enter  into  the  agreement  by  false 
and  fraudulent  representations  (which  are  specifically  set 
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forth),  and  that  within  a  reasonable  time  after  they  diaooT* 
ered  the  facta,  the  defendants  rescinded  the  contracti  and 
offered  to  restore  to  plaintiff  and  Culver  everything  of  value 
they  had  received  under  the  contract;  4«  That  the  defendants 
were  induced  to  enter  into  the  agreement  by  reason  of  the 
promise  of  plaintiff  and  Culver  that  said  Culver  would  imme- 
diately *' commence  to  erect  five  cottages  on  the  tract  of  land 
known  as  the  Culver  Hotel  tract,  being  lands  adjoining  the 
lands  above  mentioned,"  water  and  light  the  streets,  and  keep 
them  watered  and  lighted,  open  and  maintain  a  hotel  on  said 
hotel  tract,  eta;  that  they  have  kept  and  performed  all  the 
conditions  on  their  part,  but  none  of  the  promises  made  by 
plaintiff  and  Culver  have  been  fulfilled,  and  by  reason  thereof 
tbe  consideration  for  the  note  has  wholly  failed;  that  within 
a  reasonable  time  after  the  non-fulfillment  of  the  conditions 
of  the  contract  they  demanded  the  return  of  the  notes,  and 
offered  to  return  to  plaintiff  and  Culver  everything  of  value 
they  had  received  from  them  under  the  contract. 

Case  No.  10712  in  an  action  brought  by  Jacoby  ei  oZ.,  the 
purchasers  referred  to,  for  an  accounting  of  all  moneys  paid 
by  the  plaintiffs  on  account  of  the  purchase-money  of  the 
lands,  and  for  the  delivery  and  cancellation  of  the  notes  and 
mortgages.  The  complaint  consists  of  allegations  essentially 
the  same  as  those  made  in  the  answer  above  referred  ta 

The  court,  in  its  findings,  negatived  all  of  the  allegations 
made  by  Jacoby  et  oZ.,  and  judgment  in  each  case  was  ren- 
dered in  favor  of  Delano,  in  accordance  with  his  prayer. 

It  is  claimed  by  appellants  that  there  is  no  evidence  to 
support  the  finding  of  the  court  that  Delano  is  the  owner  and 
holder  of  the  notes  and  mortgage.  But  the  complaint  alleged 
that  "on  or  about  the  twenty-fourth  day  of  September,  1887, 
the  said  C.  Z.  Culver  transferred  and  assigned  for  a  valuable 
consideration  all  his  right,  title,  and  interest  in  said  two 
promissory  notes  to  plaintiff,  and  plaintiff  is  now  the  holder 
and  sole  owner  thereof,"  and  there  is  no  denial  of  this  allega* 
tion  in  the  answer.  There  is,  it  is  true,  a  general  denial,  but 
as  the  complaint  was  verified,  and  the  defendant  made  many 
specific  denials,  the  general  denial  must  be  treated  as  having 
raised  no  issue.  Furthermore,  plaintiff  and  Culver  are  named 
in  the  notes  as  payees.  Payment  to  either,  therefore,  with  or 
without  suit,  will  extinguish  the  debt:  Civ.  Code,  see.  1475; 
Lyman  v.  Gedney,  114  111.  388;  55  Am.  Rep.  871;  Henry 
r  Ml  Pleasant^  70   Mo.  500.    Culver   was   made   a  party 
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defendant  in  the  eeoond  action,  and  will  be  bound  bjr  ih» 
judgment. 

Appellants  contend  that  the  power  of  attorney  from  Drijkno 
to  Culver  was  wholly  insufficient  to  authorise  the  latter  to  ex* 
ecute  a  deed.    It  reads  as  follows: — 

'^  I  do  hereby  appoint  G.  J.  Culver  my  agent  and  attorney 
in  fact,  with  full  power  and  authority  to  sell  my  interest  when 
he  sells  his  own  in  that  lot  or  parcel  of  land  situate  in  tlte 
county  of  Lios  Angeles.  [Here  follows  particular  description 
of  the  property  to  be  sold.]  I  hereby  give  my  said  agent  and 
attorney  as  full  power  and  authority  to  sell  said  premises  as 
I  myself  have,  and  do  ratify  and  confirm  all  that  he  may  law- 
fully do  in  the  premises. 

"  Given  under  my  hand  and  seal  this  twenty-third  day  of 
July,  1887. 

[seal]  **  C.  Dblawo.'* 

Following  the  signature  Is  a  certificate  of  acknowledgment 
in  these  words: — 

"  State  of  Ohio,  Knox  County,  m. 

"  Personally  appeared  before  me  0,  Delano,  and  acknowl- 
edged signing  and  sealing  of  this  power  of  attorney  to  be  his 
voluntary  act  and  deed. 

"  Given  under  by  hand  and  official  seal  this  twenty-third 
day  of  July,  A.  D.  1887. 

[seal]  "John  S.  Braddock,  Notary  Publio.*' 

This  power  of  attorney  was  recorded  in  the  office  of  the 
city  recorder  of  Los  Angeles  County,  August  2,  1887.  It  is 
said  that  as  the  acknowledgment  was  insufficient  to  prove  the 
power  of  attorney  or  entitle  it  to  record,  it  was  not  construc- 
tive notice  to  anybody.  We  do  not  understand  the  intended 
force  of  this  suggestion.  If  the  power  of  attorney  was  other- 
wise valid,  it  was  good  as  between  the  parties  to  the  transao- 
tion,  whether  recorded  or  not. 

There  is  an  apparent  conflict  of  authority  on  the  question 
as  to  what  is  necessary  in  a  power  of  attorney  for  the  sale  of 
laud  to  authorize  the  attorney  to  execute  and  deliver  a  deed 
to  the  purchaser.  Each  case  must  be  decided  upon  its  own 
peculiar  circumstaoces:  McNeil  v.  Shirley^  83  Cal.  206;  Bu' 
Unberg  v.  Main,  47  Cal.  220;  Hematreet  v.  Burdick,  90  111. 
444.  As  between  the  parties  to  the  transaction,  it  is  proper 
to  consider  their  situation  at  the  time  of  the  execution  of  the 
letter/and  their  intention  is  to  be  gathered  from  the  words  of 
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the  instrumenty  and  all  the  circumstances  under  which  it  was 
written  and  acted  upon. 

**  The  vendor  may  be  unwilling  to  deal  with  a  particular 
propoeed  purchaser  on  any  terms.  He  may  consider  him  p^ 
cuniarily  unable  to  comply  with  the  contract^  even  if  the  title 
prove  satisfactory,  and  he  may  decline  to  bind  himself  to  con- 
vey to  such  a  purchaser  at  the  end  of  the  time  necessary  to 
examine  the  title,  because  he  might  thereby  in  the  mean  time 
lose  an  opportunity  to  sell  to  some  other  person  who  might 
desire  to  purchase,  and  in  whose  good  faith  and  ability  to  pay 
be  reposed  entire  confidence'*:  Duffy  v.  Hobton,  40  CaL  245; 
6  Am.  Rep.  617.  So  the  general  rule  is,  that  a  mere  author- 
ity.** to  sell,''  in  the  absence  of  any  other  words  or  cireum- 
sUinces  qualifying  the  language,  would  not  confer  upon  the 
agent  the  power  to  determine  these  matters  for  his  prindpaL 
There  are  some  exceptions  to  the  rule:  1  Am.  A,  Eng.  Ency. 
of  Law,  360,  and  eases  there  cited. 

In  this  ease,  Delano  and  Culyer  were  joint  owners  of  the 
property.     Culver  lived  in  this  state,  Delano  in  Ohio,  and  the 
latter  had  the  utmost  confidence  in  the  former.    The  language 
of  the  letter  is  emphatic,  and  carries  with  it  the  conviction 
that'  Delano  intended  that  Culver  should  do  something  more 
than  merely  find  a  purchaser  for  him.     Culver  was  intending 
to  sell  and  convey  his  interest  in  the  land,  and  Delano  evi- 
dently intended  at  the  same  time  to  dispose  of  and  convey 
his  own  interest  through  Culver.     Within  a  month  after  the 
Eale,  Culver  visited  Delano  at  MU  Pleasant,  Ohio,  and  there 
niade  a  report  of  their  joint  transactions  in  land  in  California^ 
including  the  transaction  under  consideration.     Delano  does 
not  appear  to  have  been  at  all  surprised  to  find  that  Culver 
had  taken  the  notes  and  mortgage,  and  must  have  known 
from  this  fact  that  he  had  given  a  deed  to  the  purchasers.  It 
is  contended  by  the  appellants  that  Delano  denied  that  he 
had  given  Culver  authority  to  act  for  him,  but  an  examina- 
tion of  his  testimony  reveals  the  fact  that  he  had  repudiated 
merely  the  right  of  Culver  to  make  any  representations  as  to 
what  would  be  done  in  or  about  the  premises.     He  never  re- 
pudiated his  right  to  sell,  nor  has  he  ever  expressed  any  disr 
satisfaction  with  the  terms  of  the  sale  or  the  execution  and 
delivery  of  the  deed.     His  denial  of  the  right  of  Culver  to 
make  the  representations  alleged  becomes  immaterial,  in  view 
of  the  finding  of  the  court  that  the  representations  made  by 
Culver  were  neither  fraudulent  nor  false. 
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We  find  nothing  in  the  authorities  upon  which  appellants 
rely  that  is  opposed  to  the  views  we  have  expressed. 

But  if  it  be  conceded  that  the  power  of  attorney  was  defect* 
ive  or  insufficient  to  authorize  a  conveyance,  the  vendors, 
under  the  facts  shown,  would  be  estopped  from  claiming  that 
Culver's  acta  were  without  authority.    The  latter  claimed  the 
right  to  convey,  and  acted  upon  such  claim.    Delano  ratified 
his  acts  by  approving  the  report  which  be  made,  by  accepting 
the  notes  and  mortgage,  and  by  insisting  upon  payment   of 
the  balance  of  the  purchase  price:  2  Herman  on  Estoppel, 
sees.  792,  793;  Simaon  v.  Eckstein,  22  GaK  595;  Borel  ▼.  Rol^ 
linsy  30  Cal.  418.     Equitable  estoppels  must  be  mutual,  and 
if  the  vendor  cannot  refuse  to  convey  after  receiving  and  ac- 
cepting the  benefit  of  the  act  done  by  the  agent,  it  would  be 
inequitable  to  permit  the  vendee,  after  taking  and  holding 
possession  for  several  years,  making  payments  and  otherwise 
treating  the  contract  as  valid,  to  take  advantage  of  the  defect 
in  the  agent's  original  grant  of  authority.    If  the  vendor  can- 
not repudiate  the  ratified  act  of  his  agent  after  the  property 
has  increased  in  value,  the  vendee  should  not  be  permitted  to 
escape  from  the  effect  of  the  act  so  ratified  after  the  property 
has  decreased  in  value.    A  similar  question  was  passed  upon 
in  a  recent  and  well-considered  case,  wherein  Mr.  Justice 
McFarland,  expressing  the  views  of  the  court,  said:  *'The 
court  does  not  find  whether  or  not  Meux  signed  the  contract 
or  was  a  party  to  it;  but  the  evidence  clearly  shows  that  he 
ratified  it  as  soon  as  his  co-vendor  informed  him  of  it,  and 
soon  afterwards,  when  he  came  to  Fresno,  '  again  ratified  the 
sale  between  the  parties,  and  talked  with  the  purchasers  about 
it.'    Again,  when  the  deferred   payments  became  due,  he 
asked  the  vendees  for  the  money,  and  they,  making  no  ob- 
jection of  any  kind,  simply  asked  for  some  delay  until  they 
could  make  arrangements   to  pay.    They  proposed   at  one 
time  to  give  a  mortgage,  and  then  concluded  not  to  do  so.    And 
finally  Meux  united  with  Olenn  in  executing  and  tendering  a 
deed.     This  was  a  complete  ratification,  and  he  would  have 
been  estopped  from  making  a  defense  for  himself  which  plain- 
tiff seeks  to  suggest  for  him.'' 

There  is  no  conflict  between  the  decision  in  the  case  just 
referred  to  and  the  one  rendered  in  Saljield  v.  Sutter  Co.  Land 
etc.  Co.,  94  Cal.  646,  and  the  facts  in  the  latter  case  were  en- 
tirely different  from  those  shown  by  the  record  herein. 

The  contention  that  the  court's  finding  that  Culver  made 
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no  false  or  frandulent  representations  is  against  the  evi* 
dence  cannot  be  sustained,  unless  we  discredit  and  discard 
the  teetimony  of  Culver,  and  this  we  have  no  right  to  do. 
The  credibility  of  the  witness  is  always  a  matter  for  deter 
Bunation  in  the  court  below. 

li  is  not  clear  that  the  alleged  representations^  if  proved, 
woold  constitute  a  defense  to  the  action:  Kerr  on  Fraud  and 
Mistake,  89;  Jefferson  ▼•  Hewitt^  95  Cal.  535;  but  if  conceded 
to  be  true,  and  sufficient  to  avoid  the  sale,  appellants  are  not 
entitled  to  a  rescission.    The  representations  alleged  were 
made  in  July,  1887.    The  deed  was  executed  and  delivered 
in  September  of  the  same  year.    Immediately  thereafter,  the 
purchasers  went  into  possession  of  the  land,  surveyed  and 
divided  it  into  blocks  and  lots,  laid  out  streets  and  alleys. 
ICape  thereof  were  recorded  in  the  ofSce  of  the  county  re- 
corder, and  several  lots  were  sold  in  accordance  therewith. 
Within  two  weeks  after  the  transacticm  was  closed.  Culver 
ceased  sprinkling  the  streets,  and  within  two  months  there* 
after  ceased  lighting  the  streets.    He  made  no  attempt  ts 
proceed  with  the  improvements  he  said  he  would  make,  and 
in  May,  1888,  he  made  an  assignment  for  the  benefit  of  his 
creditors,  thus  acknowledging  his  inability  to  carry  out  his 
promises.     In  March,  1888,  the  purchasers  paid  three  thou- 
sand dollars  on  the  five- thousand-dollar  mortgage,  and  in  Sep- 
temher,  1888,  they  asked  for  an  extension  of  three  months' 
additional  time  in  which  to  pay  the  three  thousand-five-hun- 
dred-dollar notes.    Whether  this  request  was  granted  does 
not  appear  in  the  testimony,  but  we  think  the  court  was  jus- 
tified in  finding  it  was,  because  it  does  appear  that  no  action 
was  brought  to  enforce  payment  of  the  same  until  March  27, 
1889.     No  complaint  whatever  was  made  by  the  purchasers 
until  January  22,  1889,  when  Mr.  Thorne,  manager  for  the 
syndicate  purchasers,  wrote  to  Mr.  Delano,  inquiring  whether 
the  promises  made  by  Culver  were  to  be  fulfilled.    The  no- 
tice of  rescission  was  not  served  upon  Delano  until  March  26, 
1889.     By  these  acts  and  omissions  the  purchasers  recognized 
the  validity  of  the  notes  and  mortgages  in  suit  {Orymes  v. 
Sanden^  93  U.  8.  65),  and  waived  their  right  of  rescission  of 
the  contract:  Civ.  Code,  sec.  1691;  Marston  v.  Simpson^  54  Cal. 
189;  BaOey  ▼•  Fox,  78  CaL  889;  Sehiffer  r.  Dieit,  88  N.  Y. 
800. 

The  failure  of  Delano  to  execute  a  release  of  the  mortgage, 
so  far  as  ii  afifected  the  lots  sold,  did  not  warrant  a  rescission 
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of  the  contract  Bj  the  terms  of  the  mortgage*  tlie  vendors 
were  to  *'  release  any  i>articiilar  lot  or  lota  of  such  aubdiviaioa 
from  the  lien  of  this  mortgage,  upon  payment  to  them  of  saeh 
amount  for  eaeh  and  every  lot  so  to  be  released  aa  ia  ejc- 
pressed  by  the  quotient,  taken  in  dollars,  obtained  by  dividing 
the  entire  sum  due  upon  said  promissory  notes  at  the  date  of 
executing  such  release  by  the  entire  number  of  lots  into  which 
said  mortgaged  premises  shall  have  been  so  aubdivided  a» 
cording  to  said  map  or  plat  so  filed/*  Delano  was  not  told 
into  how  many  lots  the  tract  bad  been  divided,  nor  was  anjr 
offer  made  to  pay  him  at  any  place  sr  time  any  sum  of  monejr 
whatever.  The  number  of  lota  into  which  the  tract  was  to 
be  divided  was  a  mattw  entirely  within  tbo  discretioB  of  ths 
purchasers,  and  it  waa  thdr  doty  to  tender  ths  amount  due 
on  account  of  the  release  requested.  Fnrihennore^  it  ap- 
pears in  the  record  that  the  bank  released  the  kta  firom  ths 
Hen  of  the  mortgage,  and  that  Culver,  acting  for  himself  and 
as  agent  for  Delano,  did  ths  same  thing. 
The  judgments  snd  the  orders  aio  sffinued. 

Dbids— AonowiADOwnfR  — A  dead  ii  TsKd  Wtwera  the  parttei  wi^ 
oat  attertfttiim  or  aokiiowladgiiMiifcr  Wami  v.  CJkt^pm,  18  K.  T.  SOS;  S7  Aak 
Dea  62i  Tlie  seknowUdgmMit  is  only  neceMvy  te  •ntitl*  the  deed  to  be 
Admitted  to  reoord:  Wtsihafet  v.  PaUentmt  120  Ind.  459;  16  An.  Si  Rep. 
330. 

PowBBS  ov  Attornxt.  —The  power  to  conToy  is  implied  ia  tte  power  te 
**  fell  "  reel  estate,  if  tiich  a  eoB8tnietio&  k  eenststeot  with  tiie  general  tenna 
oi  the  iBatroinent  aaolerrii^  tho  power:  VaiaUmt  v.  Piper^  22  Pick.  85;  SS 
Am.  Deo.  716;  Aleaander  ▼.  WalUr,  8  Qill,  238;  60  Aau  Deo.  688;  JSTubiaaro 
▼.  Clark,  68  Me.  87;  28  Am.  Rep.  22. 

AoBNCT.  — RATincATTOir,  Etfict  ov:  See,  generany.  note  to^lfo  t.  Bar^ 
tkolomew,  6  Am.  St  Rep.  109-1  li. 

Vbndob  and  Pdbohascb.  —  Rtgbt  or  VEummm  to  Rmodib:  8m  note  te 
Riehardion  ▼.  McKhuon^  12  Am.  Deo.  81^-814.  To  airoid  a  oontraoi  for  the 
pnrchaae  of  land  oa  tiie  groaod  of  fraad  on  tho  part  of  the  voBdor.  the  ¥«»• 
dee  mu«t  repudiate  tho  contraot  and  demand  ite  reeciation  immediately  upon 
discovering  the  frand;  and  if,  after  sach  discovery,  he  remaina  quietly  ia 
possession  for  a  long  time,  he  cannot  afterwards  aroid  the  oontraet:  Bloi  r. 
Bear  River  etc  Mmimg  Os^,  90  Gbl.  602;  81  Am.  Deo.  111.  If  the  vendee 
deals  with  the  property  aa  his  owa^  and  ondeaTovs  to  dispose  ef  il^  he  will 
bo  deemed  to  hairawaiTad  his  light  temoindi  MavtkM  w»  Qtfniea^  43  Miaa» 
18L 
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(96  GAurominA,  SB8.] 
An»  TwMMMt.  «•  Am  Aoixotf  vor  Rnrr  caanoi  1w  toiteiiitd  valaat 
«h«  fitotfMi  of  badkrd  uid  tooant  hat  tzirted  bttWMn  tha  plaintiff  and 
tta  dafendaiit. 

Lb  Pxn»i«L  ^Ths  HoLmni  or  ah  Uvrsoordmd  Dxbd  oaonot  be  affected 
bgra  Jvdgmaat  in  a  suit  brought  by  hia  grantor  alter  the  execution  of 
the  dead»  tlMogh  theaotieeef  the  pendeney  ol  the  suit  ia  filed  and  re- 
awded  belora  anch  deed.  The  holder  of  an  nnrecorded  oonveyanoib 
Made  before  the  oommenoement  of  an  action,  oanoot  be  regarded  aa  a 
pttTBliaaer  fwncleiilf  flfa. 

Omnoou»BD  CovTBTAVoai  abb  Yuxo  againat  all  penon%  except  aabee- 
^aent  pvrohaaan  and  mortgageee  in  good  faith  and  far  a  iraliiable  con. 


I&naoiw]>Bp  OrarTBTAvoBS— SuBsiQUBsiT  PvBOHAacBfl^  Who  abb  vot.— 
One  who  bringe  and  encoeaafally  maintain!  an  action  to  baire  the  defend* 
ant  rtenlred,  to  held  property  hi  tnisti  and  to  compel  a  oonTeyauoe 
tfcmof,  ia  BOln  anbeeqneat  purahaiwir,  and  ne  title  he  may  acquire  by 
vMm  of  the  Jndgment  in  anch  actioi^  and  a  conveyance  made  pnravanft 
thereto^  can  ha?e  precedence  over  an  nnrecorded  conTcyance  made  by 
the  defendant  before  the  anit  was  bronght. 

Huimwart  n  Comounswrn  oblt  BBrwsBif  the  partiea  and  Uietr  incceeaora  in 
intereat  by  title  aubeeqnent  to  the  commeaoement  of  the  action. 

Tirana,  Pobohabbb  ibom. — If  a  conveyance  ia  made  by  one  who»  in  an 
action  beguB  after  it  was  executed,  is  adjndged  to  hare  held  the  prop* 
erty  in  tmat^  the  grantee  is  not  bound  to  assnrne  the  burden  of  proving 
that  ho  waa  a  purchaser  in  good  faith  and  for  a  ▼alua)>le  consideration, 
in  a  acsitoat  with  the  holdar  of  title  acquired  under  the  judgment  in 
aaeh  aoticn.  The  grantee  not  being  a  party  to  the  oeticm,  it  could  not 
affect  him,  nor  aetabliah  againat  him  that  hia  grantor  held  the  property 
Intma^ 

it  L.  Harif  tor  the  appelUmi. 

Aid.  O.  Hiehion  and  John  W.  Armiiong^  for  the  respondent 
CttHn. 

Elwood  Bruner  and  A^  J.  Brwaer^  for  Wamock. 

HathbBi  0.  On  May  4, 1881,  W.  W.  Brison  was  the  owner 
tf  the  lands  described  in  the  complaint,  and  on  that  day  oon- 
^yed  the  same  to  his  wile,  Carrie  M.  Brison.  On  September 
16f  188d,  W.  W.  Brison  commenced  an  action  against  his 
vifc,  the  object  of  which  was  to  obtain  a  decree  declaring  that 
^  hdd  the  title  to  said  lands  in  trust  for  himself  and  to 
oompel  a  reoonveyance,  and  at  the  same  time  filed  a  lU  pen* 
iiiu  in  the  reoofder's  office. 

On  Noreaber  22p  1888,  a  decree  was  entered  in  said  caose, 
leqniring  Mm.  Brison  to  execute  such  conyeyance  within  ten 
^ayi,  and  in  defiBtalt  thereof,  directing  the  clerk  of  the  coort 
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to  execute  such  deed  in  her  name,  and  snoh  deed  was  made 
and  delivered  by  the  clerk  on  December  6, 1888,  and  recorded 
on  the  same  day. 

On  November  29,  1888,  after  the  entry  of  said  decree,  and 
before  the  execution  of  the  deed  by  the  clerk,  W.  W.  Brison 
conveyed  the  land  mentioned  to  the  defendant  CatUn,  one  of 
the  respondents  herein. 

On  September  15,  1886,  some  four  or  five  hours  before  the 
suit  of  Br%8on  v.  Brison  was  commenced,  and  before  the  lis 
pendens  was  filed,  Mrs.  Brison  conveyed  the  same  land  to  ap- 
pellant, W.  P.  Harlow,  but  which  deed  was  not  recorded  until 
August  15,  1887. 

The  plaintiff  in  this  action,  W.  B.  Warnock,  was  the  lessee 
of  the  same  land  from  Mrs.  Brison  from  October  1,  1886,  for 
one  year,  and  again  for  a  second  year,  ending  October  1, 1887« 
and  paid,  the  rent  to  her.  From  October  1,  1887,  up  to  Octo- 
ber 1,  1890,  Warnock  was  tenant  of  the  same  land  under  a 
lease  from  Harlow,  and  for  the  first  year  paid  the  rent  to 
Harlow.  The  rent  for  the  second  and  third  years  is  the  sub- 
ject of  this  controversy. 

The  respondent  Catlin,  after  the  said  deed  from  W.  W. 
Brison  was  executed  to  him,  notified  plaintiff  thereof  and  de- 
manded the  rent;  whereupon  the  plaintiff  commenced  this 
action  against  Harlow  and  Catlin,  setting  out  the  claim  and 
source  of  title  to  each,  that  each  of  the  defendants  claimed  to 
be  entitled  to  the  rent  due  from  him,  and  paid  the  money 
into  court,  and  required  that  they  interplead,  and  that  the 
money  be  paid  to  whichever  party  the  court  should  direct 

Defendant  Catlin  answered,  admitting  the  facts  alleged  in 
the  complaint,  denied  that  Harlow  was  entitled  to  receive  the 
rents,  and  alleged. that  he,  Catlin,  was  entitled  thereta 

Defendant  Harlow,  in  his  answer,  among  other  allegations 
not  necessary  to  be  noticed  at  present|  alleged  that  the  title 
which  he  has,  and  had  at  the  time  he  leased  to  the  plaintiff, 
was  derived  by  him  under  a  deed  from  said  Carrie  M.  Brison, 
dated  September  15,  1886,  but  which  was  executed  and  deliv- 
ered to  him  before  the  action  of  Brison  y.  Brison  was  oom- 
menced,  and  before  the  filing  of  the  lis  pendens^  **  and  thai  at 
the  time  of  the  commencement  of  said  action  of  Brison  T. 
Brison^  and  at  the  time  of  the  filing  and  recording  of  the  said 
notice  of  the  pendency  of  the  action,  he  was  the  owner,  in  the 
possession,  and  entitled  to  the  possession,  of  said  land.'' 

The  cause  was  tried  by  the  court,  and  findings  and  judgment 
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in  favor  of  defendant  Catlini  and  defendant  Harloir 
ai^iealed  upon  the  judgment  roll. 

Appellant  contends  that  respondent  Oatlin,  not  being  a 
party  to  the  lease  nnder  which  the  rent  aoomed,  cannot  re* 
cover  rent,  as  snch,  unless  he  has  in  some  way  succeeded  to 
the  legal  title  held  by  appellant  at  the  time  the  lease  was. 
given^  or  that  in  some  way  the  conventional  relation  of  land-^ 
lord  and  tenant  is  shown  to  exist  between  Catlin  and  War-^ 
nock. 

It  is  ondonbtedly  true  that  Catlin  could  not  maintain  an 
actimi  against  Wamock  for  the  rent,  eo  nomine^  unless  such 
relation  existed:  Emenon  v.  WeeU^  58  Cal.  489;  Bamireg  r* 
Murray,  6  CaL  222. 

Whether  he  could  recover  the  money  voluntarily  paid  into 
oourt  by  the  tenant  as  the  rent  stipulated  in  the  lease  exe- 
cuted by  appellant  without  being  required  to  establish  by 
proof  the  existence  of  such  relation,  or  whether,  such  relation 
not  existing,  he  would  be  required  to  resort  to  an  action  to 
recover  the  value  of  the  use  and  occupation  of  the  premises 
if  he  were  entitled  thereto  as  between  himself  and  appellant, 
is  a  different  question. 

Assuming  that  respondent  Catlin  is  entitled  to  the  value 
of  the  use  and  occupation  of  the  premises,  and  that  Wamock 
is  as  to  him  a  trespasser,  yet  I  see  no  reason  why  he  may  not 
avail  himself  of  Warnock's  admission  that  he  owes  the 
money  to  whichever  of  the  claimants  may  be  entitled  to  it, 
and  if  entitled,  recover  it,  as  against  Harlow,  even  though 
the  actual  value  of  the  use  and  occupation  may  be  more  or 
less  than  the  amount  deposited;  for  if  appellant  be  not  en* 
titled  to  the  money,  it  cannot  concern  him  whether  Catlin  is 
receiving  and  Warnock  paying  more  or  less  than  the  true 
value. 

It  is  obvious,  however,  that  the  decisive  point  in  the  case 
lies  beyond  the  question  above  considered,  and  must  first  be 
determined. 

The  deed  made  in  1881  by  W.  W.  Brison  to  his  wife  un* 
doubtedly  vested  in  her  the  legal  title  to  the  land;  and  as 
between  those  parties,  the  judgment  finally  rendered  in  the 
case  of  BrUon  v.  Brison,  November  22,  1888,  ia  conclusive  of 
the  fact  that  said  deed,  though  purporting  to  convey  an  un- 
qualified ownership  and  title,  vested  in  Mrs.  Brison  the  title, 
in  trust  for  her  husband. 

It  is  contendeJ  by  respondent  Catlin  that  Harlow,  the 
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grantee  of  Mrs.  Brison,  though  the  deed  under  which  he 
claims  was  executed  and  delivered  to  him  before  suit  wafl 
commenced  against  her,  and  before  the  notice  of  the  pendency 
of  the  action  was  filed,  is,  nevertheless,  bound  by  that  judg- 
ment, for  the  reason  that  his  deed  was  not  recorded  until  after 
the  {if  pendem  was  filed  and  recorded;  in  other  words,  that 
the  holder  of  a  prior  unrecorded  deed  is  to  be  regarded  as  a 
purchaser  pendente  lite^  and  therefore  bound  hj  the  judgment. 

This  question  as  thus  presented  is  res  nova  in  this  state, 
and  a  full  discussion  of  it  would  involve  an  examination  of 
several  provisions  of  the  statutes  and  the  construction  hereto- 
fore given  to  each. 

Certainly,  this  contention  of  counsel  for  respondent  cannot 
be  sustained'  upon  any  reasonable  construction  of  section  409 
of  the  Code  of  Civil  Procedure,  which  provides  for  filing  and 
recording  a  notice  of  the  pendency  of  the  action  in  the  cases 
there  mentioned.  That  section  provides:  ''  From  the  time  of 
filing  such  notice  for  record  only  shall  a  purchaser  or  encum- 
brancer of  the  property  afiected  thereby  be  deemed  to  have 
constructive  notice  of  the  pendency  of  the  action,  aud  only 
of  its  pendency  against  parties  designated  by  their  real 
names." 

The  mere  pendency  of  a  suit  does  not,  as  at  common  law, 
charge  the  subsequent  purchaser.  A  notice  of  li$  pendens 
must  appear  of  record:  Head  v.  Fordyee^  17  CaL  149.  This 
statute  does  not  give  new  rights  to  the  plaintiff,  but  limits 
rights  which  be  had  before,  by  requiring  for  the  purpose  of 
giving  constructive  notice,  not  only  a  suit,  but  the  filing  of  a 
notice  of  it:  Richardson  v.  White^  18  CaL  102.  If,  therefore, 
the  filing  of  the  lis  pendens  is  the  only  constructive  notioo 
which  can  be  given  of  the  pendency  of  the  suit,  it  is  clear 
that  the  operation  of  the  lis  pendens  as  constructive  notice 
cannot  be  made  to  depend  upon  the  fact  that  the  deed  of  a 
prior  purchaser  remained  unrecorded,  for  that  would  be  to 
impoi;;t  into  the  statute  a  term  or  condition  not  named  in  it. 

Several  cases  are  cited  by  counsel  for  respondent  Catlin 
from  the  reports  of  other  states  in  support  of  their  contention, 
and  among  them  the  case  of  Uoyt  v.  Jones^  81  Wis.  889,  which 
seems  to  have  been  decided  under  a  lis  pendens  statute  essen- 
tially the  same  as  ours.  While  this  case  supports  respondent's 
contention,  I  cannot  approve  the  oonclusion  reached  by  the 
court,  nor  the  reasoning  upon  which  it  is  based,  —  reasoning 
which  would  be  much  more  cogent  if  addressed  to  the  ques- 
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tion  a8  to  what  the  law  should  be.  It  is  a  significant  fact, 
however,  that  after  the  decision  of  Hoyi  ▼.  JoneSy  31  Wis.  389, 
the  Wisconsin  statute  under  which  that  case  was  decided  was 
amended  so  as  to  provide  in  terms  that  a  party  holding  an 
unrecorded  deed  should  be  deemed  a  purchaser  pendente  litem 

The  other  cases  cited  by  counsel  for  respondent  upon  this 
point  were  decided  under  statutes  essentially  different  from 
ours,  and  upon  provisions  directly  relating  to  the  effect  of  a 
failure  to  record  deeds.  These  cases,  so  far  as  appears  neces- 
sary, will  be  noticed  in  another  connection. 

Respondent  further  contends  that  as  against  W.  W.  Brison 
(under  whom  respondent  claims,  and  whose  lis  pendens  was 
first  recorded)  the  unrecorded  deed  from  Mrs.  Brison  to  appel- 
lant was  void,  and  cites  section  1217  of  the  Civil  Code  in  sup- 
port. This  section  is  as  follows:  **  An  unrecorded  instrument 
is  valid  as  between  the  parties  thereto  and  those  who  have 
notice  thereol"  This  section,  counsel  say,  is  the  same  as 
though  it  said:  ^  An  unrecorded  instrument  is  invalid  except 
as  between  the  parties  thereto,"  etc.  If  it  were  clear  that  sec- 
tion 1217  of  the  Civil  Code  means  what  counsel  claims,  it 
would  not  be  necessary  to  make  the  paraphrase.  If,  however, 
counsel  are  right  in  their  construction.  Smith  v.  Hodsdon^  78 
Me.  180,  CoUingwood  v.  Brovm,  106  N.  C.  362,  and  Utley  y. 
Fe$t  33  Kan.  683,  cited  by  them»  are  in  point;  otherwise  they 
are  not.  The  Maine  section  is:  *'  No  conveyance  •  •  •  •  is 
effectual  against  any  person  except  the  grantor,  his  heirs  and 
devisees,  and  persons  having  actual  notice  thereof,  unless  the 
deed  is  recorded,''  etc  In  North  Carolina  a  deed  only  be- 
comes effective  by  filing  for  record.  And  in  neither  of  these 
statea  is  notice  of  the  pendency  of  an  action  required  to  be 
filed  or  recorded,  and  the  Kansas  statute  is  the  same  as  that 
of  Maine.  Our  code  provisions  touching  the  recording  of 
deeds  must  be  construed  together.  At  common  law,  recording 
was  not  necessary  to  the  validity  of  the  deed,  or  to  make  it 
effective  against  all  subsequent  conveyances;  and  such  is  the 
law  now,  except  so  far  as  our  recording  acts  have  expressly,  or 
by  necessary  implication,  limited  their  effect  and  operation. 
The  object  of  these  recording  acts  is  to  give  *'  constructive 
notice  of  the  contents  thereof  to  subsequent  purchasers  and 
mortgagees"  (Civ.  Code,  seo.  1218),  and  to  declare  the  effect 
of  the  failure  to  record  a  prior  conveyance. as  against  a  subse- 
quent purchaser  or  mortgagee  of  the  same  property  whose 
conveyance  is  first  recorded   (Civ.  Code,  sec.  1214);  and  if 
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that  section  stood  alone,  a  subsequent  grantee  whose  deed 
first  recorded  would  have  taken  the  title,  even  though  he  had 
actual  notice  of  the  prior  unrecorded  deed.  To  prevent  this, 
or  at  least  to  place  the  matter  beyond  question,  section  1217 
of  the  Civil  Code  declared  that  '*  an  unrecorded  instrument  ia 
valid  as  between  the  parties  thereto  and  those  who  have  notice 
thereof."  It  will  be  seen  that  this  section,  at  least  as  to  the 
last  clause,  is  a  necessary  qualification  of  section  1214,  aad 
must  therefore  be  taken  in  connection  with  it;  and  it  should 
also  be  noticed  that  the  only  persons  as  to  whom  the  failure 
to  record  a  deed  makes  it  void  are  subsequent  purchasers  and 
mortgagees  in  good  faith  and  for  a  valuable  consideratioD, 
while  the  construction  contended  for  by  counsel  would  make 
it  void  as  to  all  persons  (except  the  parties  and  those  who 
had  notice),  including  heirs  and  devisees,  and  purchasers  or 
grantees  in  bad  faith  and  without  consideration. 

Nor  could  the  filing  of  the  lis  pendens,  as  contended  by  coun- 
sel, operate  as  a  prior  recording  of  a  subsequent  conveyance, 
«o  as  to  make  the  deed  executed  by  the  clerk  to  Brison  relate 
back  to  the  commencement  of  the  action,  as  against  .the  deed 
to  Harlow,  which  was  executed  before  the  suit  was  begun,  and 
recorded  before  the  deed  made  by  the  clerk  to  Brison  was  ex- 
ecuted; for  Brison  was  not  a  subsequent  purchaser  within  the 
meaning  of  the  statute.  If  he  acquired  title  either  under  the 
decree  or  deed,  it  must  have  been  upon  other  grounds.  Nor 
was  the  lis  pendens  such  an  *^  instrument "  as  the  statute  con- 
templates. The  word  '*  conveyance,"  as  used  in  sections  1213 
and  1214  of  the  Civil  Code,  is  defined  by  section  1215,  and  the 
word  ^'instrument,"  as  used  in  the  recording  acts,  was  con- 
strued in  Hoag  v.  Howard,  55  Cal.  564,  where  it  was  held  to 
mean  '*  some  written  paper  or  instrument  signed  and  delivered 
by  one  person  to  another,  transferring  the  title  to  or  creating 
a  lien  on  property,  or  giving  a  right  to  a  debt  or  duty,"  and 
that  it  did  not  include  a  writ  of  attachment 

It  is  further  contended  on  behalf  of  respondent  Catlin,  that 
as  Mrs.  Brison  held  the  land  in  trust,  the  beneficial  estate 
being  in  her  husband,  that  Harlow  acquired  no  larger  estate 
than  she  held,  and  that  if  he  took  any  title  under  her  convey- 
ance, it  was  as  trustee  for  W.  W.  Brison.  Assuming  thai 
Mrs.  Brison  was  a  trustee  for  the  benefit  of  her  husband,  that 
trust  not  appearing  upon  the  deed  which  conveyed  to  her  the 
legal  title,  it  does  not  follow  that  her  grantee  did  not  take  the 
-property  discharged  of  the  trust:  Civ.  Code,  sees.  866,  2243. 
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It  is  assumed  and  asserted  by  counsel  for  respondent  Catlin, 
that  Harlow  must  aver  and  prove  that  he  was  a  purchaser  in 
good  faiUi  and  for  a  valuable  oonrideration,  and  that  unless 
be  does  00,  he  is  a  mere  volunteer;  and  in  support  of  this 
proposition  section  2243  of  the  Civil  Code  is  cited.  That  sec- 
tion provides:  *^  Every  one  to  whom  property  is  transferred  in 
violation  of  a  trust  holds  the  same  as  an  involuntary  trustee 
under  such  trust,  unless  he  purchased  it  in  good  faith  and  for 
a  valuable  consideration." 

If  the  appellant  were  bound  by  the  judgment  against  his 
grantor  in  the  case  of  Brison  v.  Brisonf  the  burden  would  be 
upon  him  to  show  that  he  **  purchased  in  good  faith  and  paid 
a  valuable  consideration.''    But  appellant  was  not  a  party  to 
that  proceedings  and  is  not  bound  by  the  judgment.    As  to 
bim,  it  has  not  been  adjudged  that  his  grantor  was  a  trustee. 
That  jndgment  is  conclusive,  only  ^  between  the  parties  and 
their  snecessors  in  interest  by  title  subsequent  to  the  com* 
menoement  of  the  action  ":  Code  Civ.  Proc.,  sec.  1908,  subd. 
2;  Hall  v.  Bcyd^  60  Cal.  443.    There  is  therefore  no  ground 
to  justify  the  assertion  that  appellant  was  a  volunteer,  or  not 
a  purchaser  in  good  faith,  unless  it  appears  that  that  question 
was  litigated  and  adjudicated  in  this  case,  and  that  does  not 
appear.    The  complaint  of  Wamock,  the  tenant,  recites  the 
ground  upon  which  appellant  and  respondent  Catlin  respec- 
tively claimed  to  be  entitled  to  the  rents,  and  in  this  recital 
disclosed  that  appellant  claimed  under  a  deed  from  Mrs. 
Brison,  but  did  not  disclose  or  allege  that  it  was  made  prior 
to  the  commencement  of  the  action  of  Bri$an  v.  Brimm^  and 
as  to  respondent's  claim,  alleged  that  it  was  under  a  deed 
from  Brison,  executed  after  the  judgment  in  his  favor.    There 
was  no  allegation  in  the  complaint  that  appellant  purchased 
with  notice  of  the  trust,  or  that  he  was  not  a  purchaser  in 
good   faith  and  for  a  valuable  consideration.     Respondent 
Catlin  filed  his  answer  first,  and  admitted  "  the  several  aver- 
ments of  fact  in  said  complaint  contained,''  and  made  no 
other  allegations  of  fact.    He  therefore  stood  directly  upon 
the  judgment,  and  the  deed  made  in  pursuance  of  it,  and  the 
argument  of  his  counsel  is  directed  almost  wholly  to  the  prop- 
osition that  appellant  was  bound  by  that  judgment,  notwith* 
standing  the  finding  of  the  court  that  appellant's  deed  was 
made  and  delivered  before  the  commencement  of  the  actioni 
as  alleged  in  his  answer. 
As  we  have  seen,  appellant  claimed  under  a  prior  deed, 
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and  that  it  was  first  recorded.  The  presumpiioii  was,  that 
appellant  acquired  thereby  the  estate  whioh  his  deed  par* 
ported  to  oonyey,  and  he  was  in  possession  by  his  tenant 

If  the  deeds  of  the  respective  parties  were  put  in  eyidenee^ 
without  anything  more,  appellant's  title  most  have  prevailed^ 
and  hence  the  burden  was  upon  respondent  to  allege  and 
jHTOve  some  fact  that  would  qualify  or  invalidate  appellant's 
title.  For  this  purpose  respondent  relied  upon  the  plaintiflF  'a 
averment  of  the  judgment,  erroneously  supposing  that  appel* 
lant  was  bound  thereby;  whilst  appellant  could  safely  stand 
upon  his  deed,  unaffected  by  the  judgment  against  his  gprantor, 
until  the  good  faith  of  his  purchase  should  be  attacked  by 
averment  and  proof.  Inasmuch  as  the  findings  expressly 
show  that  appellant's  deed  was  acknowledged  and  delivered 
between  ten  and  eleven  o'clock,  a.  m.»  on  September  16^  1886, 
and  that  the  suit  of  Brison  v.  Brison  was  oommenoed  and  the 
lu  pendem  filed  about  four  o'clock,  p.  ic,  of  the  same  day,  and 
no  fact  being  alleged  or  found  which  would  invalidate  appel- 
lant's deed,  or  show  that  he  held  the  property  in  trust  for 
respondent  Catlin,  the  judgment  is  not  sustained  by  the  find- 
ings. If  anything  were  needed  to  confirm  the  correctness  of 
this  conclusion,  it  will  be  found  in  the  conclusion  of  law  drawn 
by  the  court  from  the  findings  of  fact,  vis.,  *'  that  the  defend- 
ant Harlow  is  concluded  herein  by  said  decree  in  the  aeiion 
ci  Brison  v.  BrisouJ^ 

Some  other  questions  have  been  made  in  the  very  able  and 
exhaustive  briefs  of  counsel  for  each  party,  but  whioh,  in  view 
of  the  conclusion  reached,  it  is  not  necessary  to  consider. 

I  advise  that  the  judgment  be  reversed,  and  a  new  trial 
ordered,  with  leave  to  the  parties  to  amend  their  pleadings,  if 
so  advised. 

BxLCHSB,  C,  and  Vanclibf,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judgi 
ment  is  reversed,  and  a  new  trial  ordered,  with  leave  to  tha 
parties  to  amend  their  pleadings,  if  so  advised. 

Db  Haven,  J.,  Sharpstein,  J.,  HcFablahd,  J. 

IiAinxLOBn  AND  Tbwamt.  —  An  aotion  for  oie  utd  ooonpfttton  doee  aoi  li% 
«KO»pt  npon  ma  ezpreM  or  implied  demiie:  ffofar  t.  DemetUt  5  Gill,  182;  4S 
An.  Dm.  6S8;  tlait  im,  when  the  relatioa  of  landlord  or  tenaat  existi  be* 
iween  the  partieti  Banerq/t  ▼•  WardweU,  18  Johiu.  4S0;  7  Am.  Deo.  89S. 

Ia  Vmamxau — Title  Teets  on  the  delirery  of  a  doed  to  the  purdhaMi^ 
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■ad  Dot  from  tho  date  of  iti  registratba;  honoe  a  fndgflMiit  agiiiitl  the  Ton* 
dor,  rendered  in  a  soit  broaght  after  be  hat  parted  with  titie,  bat  before  tha 
legutratioii  of  the  deed,  oannot  «ffeet  the  psrehaser,  who  was  not  a  party  to 
the  sait;  nor  can  hit  title  be  affeeted  by  eqaititt  between  the  partiet  to  rath 
tidt^  to  whioh  he  it  not  tnbjeci:  Jiaatermn  T.  ZKCfa^  75  Tex.  98SL  Role  el 
B§  pendem§  doet  not  apply  to  tttangert  whoee  rightt  existed  before  the  rait 
was  eommenoed:  Parbi  t.  Jaekaon^  11  Wend.  442;  2S  Am.  Dee.  606; 
Jadkmm  ▼.  Dkhmatm,  15  Johnt.  909;  8  Am.  Dee.  886. 

Umrbcx>ri>kd  DnDS,  m  between  the  parties,  past  the  estate  immediately 
apon  delirery ;  and  npon  being  reeorded,  they  relate  baek  te  the  time  of  their 
ddiirery,  anlees  the  rights  of  Aenta  fide  pnrchasers  have  in  the  mean  time  at> 
tMhed:  McMeehan  t.  Oriffing^  8  Pick.  1^;  16  Am.  Dee.  168;  Prajf  t. 
Pierce^  7  Mass.  881;  6  Am.  Dee.  59. 

BoHA  FiDV  PvRCHAflEB,  Who  IS  vot,  — Judgment  creditor  is  not  a  Uma 
fide  purchaser,  within  the  meaning  of  the  registry  law,  where  the  sole  fonn* 
dation  of  his  right  is  his  own  judgment;  and  he  cannot  prevail  against  a  pur- 
efaaaer  in  good  faith  holding  under  an  unrecorded  conveyance:  Shirk  t* 
fT^amoM,  121  lud.  147;  16  Am.  St.  Rep.  381. 

JuDQXVHTB,  OoHOLUBiYSKiss  OF.  —  Parties  and  privies  are  alone  bonnd  by 
Judgments;  a  party  cannot  be  affected  by  a  suit  te  which  he  is  a  strangeri 
WhUneg  t.  Higgint^  10  GaL  547;  70  Am.  Dec  748;  Vow  t.  Morion^  4  Cnsh. 
27;  50  Am.  Dec  750;  Lip$comb  r.  PoMl,  88  Miss.  476;  77  Am.  Dec  651; 
Camerwn  ▼.  Cajna-on^  10  Smedes  k  M.  394;  48  Am.  Dec  759;  Bruak  v.  /Vnt- 
len  36  HI.  53;  85  Am.  Dec  382;  Bhie  ▼.  Blue,  38  111.  9;  87  Am.  Dec  267; 
SkoH  w.  Oaboay^  83  Ky.  501;  4  Am.  8t.  Rep.  168.  A  privy  to  a  Judgment 
is  one  whose  succession  to  the  righte  of  property  thereby  affected  occurred 
after  the  institution  of  the  particular  suit,  and  from  a  party  thereto:  Oriit> 
iMte  T.  Tktmuu,  127  111.  554;  11  Am.  St.  Rep.  159. 

UXREOORDaD  OonyBTANOKS,  BrFlOr  Of  JUDOMBNTB  AQAIWI  HOLDBBS  OV. 

—  Under  the  statutes  in  force  in  many  of  the  stotes,  actions  may  be  brought 
to  determine  conflicting  claims  of  title,  and  it  has,  perhaps  generally,  been 
sappoeed  that  when  rach  actions  include  all  the  parties  in  poetestion  of  the 
property,  as  well  at  all  parties  having  any  claim  thereto  appearing  of  record, 
the  final  Judgment  must  necessarily  be  conclusive  therein,  and  Justify  an 
intending  purchaser  in  taking  a  eooTeyance  from  the  successful  parties. 
This,  howerer,  it  not  true,  if  any  one  having  title  was  not  party  to  the  snit^ 
though  bit  title  did  not  appear  of  record,  unlets  it  be  further  true  that  a 
pnrcbater  from  another  party,  in  whote  name  the  title  appears  of  record,  may 
be  regarded  at  an  innocent  purchaser  for  value,  and  therefore  protected 
tgaitttt  daimt  existing,  though  notderired,  from  his  immediate  grantor  after 
the  commencement  of  the  suit,  ^e  bringing  of  the  action,  and  recording 
proper  notice  thereof,  do  not  constitute  any  of  the  parties  thereto  purchasers 
er  etteiimbrancer4,  and  therefore  there  is  difficulty  in  protecting  them,  under 
the  language  of  must  of  the  stetntts  regarding  the  registration  of  convey- 
ancec  On  examining  the  question,  we  had  already  reached  the  same  con> 
elusion  announced  in  the  principal  case,  and  had  thus  expressed  it  in  section 
901  of  Freeman  on  Judgmente:  **  A  rery  serious  question  is,  whether  this 
rule  is  applicable  to  persons  who  have  acquired  a  title  or  lien  by  Tirtue  of  a 
conveyance  or  mortgage  which  has  not  been  filed  for  record,  and  of  which 
the  person  invoking  the  aid  of  the  law  of  lis  pendens  had  no  notice,  actual  nor 
eonstmctiTC.  The  question  is  sometimes  controlled  by  stototes,  as  where 
lailB  far  partitioB»  to  fcredote  lien%  and  the  likt^  art  tomBwrnttd  and  eon- 
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dneted  andar  •BMtaMiii  deolaring  tliAt  penona  wboM  intereato  do  not 
appear  of  raoord  need  not  be  made  partiei»  or  that  when  a  notioe  of  the  pen- 
dency of  an  action  ia  filed  the  judgment  shall  biod  persons  whose  conveyances 
are  not  then  recorded:  OoUingwood  ▼.  Brown,  106  K.  C.  362;  Lomond  w. 
(BueMrtt  60  K.  T.  80l    Qenerally^  the  atatntea  anthorising  the  registration  of 
writings  affecting  the  title  to  real  property  do  not  make  them  void  wrliilo 
vnregiatered,  bnt  merely  protect  from  their  operation  innocent  pnrohi 
or  eacnmbrancera  from  tho-partiea  thereto^  or  acme  of  them.    If  a  antt 
anlfca  in  the  aale  of  property,  ao  that  aome  ono  becomeaan  innocent  pnrchAtfer 
therennder,  ha  ia  donbtleas  protected  from  unrecorded  wriUnga  of  which  he 
haa  no  actoal  or  conatmotiTe  notice:  ■  Freeman  on  Jndgments,  aec  S66; 
Freeman  on  Bzeontions^  see*  836;   8pragm  r.   White,  73  Iowa,  670;    bnt 
nnleaa  and  vntU  aome  one  beoomea  audi  a  purchaser,  one  whose  title  or  lien 
antedataa  tiM  anit|  bnt  ia  not  of  record,  ia  not  bound  by  the  Ik  pendenm. 
Hence  if  a  anit  ia  brought  by  A  against  B  to  quiet  title  to  property,  or  to  re* 
corer  poaaeaaton  thereof,  after  B  haa  conveyed  to  C,  the  latter  caniiot  bo 
bound  bj  the  Judgment^  when  he  ia  not  a  party  to  the  action*  becaaae  nei- 
ther A  nor  any  of  hia  granteea  can  be  regarded  aa  purchasers  or  en- 
cnmbranoara  under  either  B  or  C,  who  are  the  partiea  to  the  unrecorded 
couTeyanoas  SmUhr*  WUUanu,  44  Mich.  240;  Hammond  v.  Paxion,  68  Mich. 
888;  Vom  t.  Mori<m,  4  Oush.  27;  60  Am.  Deo.  760;  HaU  v.  NeUon,  23  Barb. 
88;  eomtra^  Nofiom  t.  Birffe,  86  Conn.  250;  Smith  ▼.  Hod^dm,  78  Me.  180| 
bnt  the  latter  oaae  waa  decided  under  a  atatute  declaring  an  unrecorded 
dead  In  bo  vnk[»  azoept  aa  againat  the  grantor  and  hia  heira  and  deviaeea." 


[I«  Bams.] 
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[98  CAUToaMlA.  864.) 
MWIOPAL  OOBVOKATXOir  HAS  No  POWXK  TO  MaXB  THI  RiQHT  OV  A  PBRROV 

10  FALLOW  HIB  Business  at  any  place  he  may  select  dependent  upon  the 
win  of  any  number  of  citiaena  or  property  owners  within  its  limits. 
ObnssmmoHiL  Law  —  Lauvduus^  UHRBaaoNaBLK  Bbstriotion  of  Rioar 
10  Maintain. — A  municipal  corporation,  though  authoriaed  by  the 
atate  oonatitutlon  to  make  and  enforce  auch  police,  aauitary,  and  other 
regulations  as  are  not  in  conflict  with  general  laws,  has  no  power  to  re- 
striot  the  bnaineaa  of  carrying  on  public  laundries  within  its  limits  to 
two  designated  blocks  of  land,  unleas  a  permit  is  first  obtained  from  itti 
board  of  tmsteei^  the  ordinance  prohibiting  the  granting  of  such  permit 
withont  the  written  consent  of  a  majority  of  the  owners  of  real  property 
within  the  block  in  which  i#  is  propoaed  to  establish  the  business,  and 
also  within  the  four  blocks  adjacent  thereto. 

ObMSTtrOTlONAL  LaW.  —  RlORT  OV  THB  OWNBR  OP  PrOPBRIT  TO  USB  It  iu 

the  prosecution  of  a  lawful  and  necessary  bnsineaa  cannot  be  made  to 
rcBt  upon  the  oaprice  of  the  majority,  or  of  any  number,  of  thoee  own- 
ing property  surrounding  that  which  he  desires  to  uae. 

F.  0.  Lusk^  for  tbe  petitioner. 
WOliam  H.  Schooler^  60fi<ni. 
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Db  Havbt,  J.  The  petitioner  was,  at  flie  date  of  the  ifleiH 
aoee  and  aenrioe  of  the  writ  of  habea$  cerpiM  hereioi  restrained 
of  hia  liberty  by  the  manhal  of  the  town  of  Cbioo,  upon  a 
diarge  of  having  violated  section  1  of  a  certain  ordinance  of 
that  town,  **  in  that  he  did  .  •  •  unlawfully  establish,  main- 
tain, mnd  carry  on  the  basiness  of  a  public  lanndry  •  •  •  • 
without  having  first  obtained  a  written  permit  from  the  board 
of  tmsteea  of  said  town  to  establish,  maintain,  and  carry  on 
such  public  laundry." 

It  is  olaimed  by  the  petitioner  that  the  section  of  the 
ordinance  which  he  is  charged  with  violating  is  unconstitu* 
ticmal,  and  that  therefore  his  imprisonment  is  illegaL  For 
the  purpose  of  passing  upon  the  question  thus  presented,  it  is 
only  necesaary  to  consider  sections  1  and  2  of  the  ordinance 
referred  to.    They  are  as  follows: — 

**  Sec.  1.  On  and  after  the  passage  of  this  ordinance,  it  shall 
be  nnlawful  for  any  person  or  persons  to  establish,  maintain, 
or  carry  on  the  business  of  a  public  laundry  or  public  wash* 
honae,  where  clothes  or  other  articles  are  cleansed  for  hire, 
within  the  corporate  limits  of  the  town  of  Chico,  except  in 
block  Na  twenty-four  (24)  and  block  No.  ninety-six  (96)  of 
said  town,  according  to  the  official  map  thereof  on  file  in  the 
reoorder'a  office  of  Butte  County,  Californiai  without  first  hav- 
ing obtained  a  written  permit  from  the  board  of  trustees  to 
establish,  maintain,  or  carry  on  such  public  laundry  or  public 
waab-house. 

**  Sec.  2.  No  permit  shall  be  granted  by  said  board  of  tms- 
teea, unless  the  person  or  persons  so  applying  for  the  same 
shall  have  first  obtained  the  written  consent  of  a  majority  of 
the  real  property  owners  within  the  block  in  which  it  is  pro- 
posed to  establish,  maintain,  or  carry  on  such  public  laundry 
or  public  wash-house,  and  also  of  the  four  blocks  immediately 
surrounding  the  block  in  which  it  is  proposed  to  establish, 
maintain,  or  carry  on  such  public  laundry  or  public  wash- 
house." 

1.  It  is  provided  by  section  11  of  article  11  of  the  constitu- 
tion of  this  state  that  *'  any  county,  city,  town,  or  township 
may  make  and  enforce  within  its  limits  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with  gen- 
eral laws,"  and  it  is  argued  here,  in  behalf  of  respondent,  that 
the  ordinance  in  question  is  a  police  regulation,  and  therefore 
one  which  the  town  of  Chico  was  authorised  to  enact  by  this 
section  of  the  constitution.    The  power  conferred  upon  cities 
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and  towns  bjr  tbe  section  jnst  qnoted  is  nndonVCedly  a  very 
broad  and  comprehensive  one,  and  would  sustain  the  enact* 
ment  of  any  ordinance  having  a  reasonable  tendency  to  pro- 
mote the  health,  the  oomfort,  safety,  and  welfare  of  the 
inhabitants  of  the  mnnieipality,  and  which  would  not  be  in 
conflict  with  some  general  law  of  the  state.  But,  broad  as  is 
this  power,  the  ordinance  before  ns  cannot  be  considered  as 
fiilling  within  the  limits  of  its  proper  exercise. 

The  business  of  conducting  a  laundry  is  a  lawful  occapsr 
tion,  precisely  as  much  so  as  is  that  of  the  carpenter,  black- 
smith, or  merchant,  and  is  not,  of  itself,  and  irrespective  of 
the  manner  in  which  it  is  conducted,  offensive  or  dangeroas 
to  the  health  of  those  living  within  its  vicinity,  and  no  ma- 
nicipal  corporation  has  the  power  to  make  the  right  of  a  per- 
son to  follow  this  business  at  any  place  he  may  select  for  that 
purpose  dependent  upon  the  will  of  any  number  of  citizens  or 
property  owners  within  its  limits,  as  is  attempted  in  the  ordi* 
nance  under  review. 

A  town  or  city  may,  when  deemed  necessary  for  the  public 
health  or  safety,  adopt  reasonable  regulations  as  to  the  man- 
ner in  which  such  a  business  shall  be  conducted,  and  for  this 
purpose  may,  in  the  exercise  of  its  police  power,  impose  reason- 
able restrictions  as  to  the  kind  of  building  which  may  be  used 
for  such  purposes,  as,  for  instance,  that  it  shall  be  of  brick  or 
stone  in  large  and  closely  built  cities,  and  that  it  shall  have 
sufficient  drainage,  and  may  prescribe  within  reasonable  limits 
the  hours  during  which  the  work  of  the  laundry  shall  be  sus- 
pended: Ex  parte  Moynier^  66  Cal.  83;  Bafbi$r  v.  OonnoUy^ 
118  U.  8.  27;  Soon  Ring  v.  Orotst^y,  113  U.  &  703.  Regu- 
lations such  as  these  were  held  in  the  cases  above  cited  to 
be  merely  police  regulations,  which  any  municipality  pos- 
sessed of  the  ordinary  powers  of  such  corporations  may 
exercise  with  a  view  to  promote  the  health  and  safety  of 
the  community.  But  the  ordinance  which  the  petitioner 
here  is  charged  with  violating  is  not  of  this  character, 
and  the  restrictions  which  it  imposes  upon  the  right  to  carry 
on  a  public  laundry  have  no  tendency  to  promote  the  public 
health,  or  in  any  way  to  secure  the  public  comfort  or  safety. 
The  sections  of  the  ordinance  above  quoted  bear  no  kind  of 
relation  to  such  objects,  and  do  not  attempt  to  regulate  the 
business  mentioned  with  the  view  of  s'^comidishing  such  ends, 
but  they  oommit  the  right  to  carry  on  such  business  at  all,  in 
all  but  two  blocks  of  the  town,  to  the  nniestrioted  will  and 
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eaprioe  of  a  m&joritj  of  the  real  property  owners  within  the 
block  upon  which  it  is  proposed  to  establish  such  laundry, 
and  of  the  four  blocks  immediately  surrounding  such  block. 
Soch  a  condition  imposed  upon  the  right  of  a  person  to  main- 
liin'a  public  laundry  is  not  only  an  nnauthoriied  interference 
with  the  inalienable  right  of  such  person  to  engage  in  a  law* 
M  occupation,  but  also  with  the  right  of  the  owner  of  prop- 
arty  to  devote  it  to  a  lawful  purpose.  The  personal  liberty  of 
the  citiien  and  his  rights  of  property  cannot  be  thus  invaded 
onder  the  disguise  of  a  police  regulation:  In  the  Matter  of 
Jaeobe,  98  N.  Y.  98;  50  Am.  Rep.  636. 

In  the  case  of  Yiek  Wo  v.   Hopkins,  118  U.  S.  373,  the 

aapreme  court  of  the  United  States  had  before  it  the  question 

of  the  validity  of  an  ordinance  of  the  city  and  county  of  San 

Frandsoo  wUch  made  it  unlawful  for  any  person  to  *'  carry  on 

a  laundry  within  the  corporate  limits  of  the  city  and  county  of 

San  Francisco,  without  having  first  obtained  the  consent  of  the 

board  of  superviaors,  except  the  same  be  located  in  a  building 

eonstructed  cither  of  brick  or  stone."    This  provision  of  the 

erdinance  was  in  that  case  held  void,  as  conferring  upon  the 

municipal  authorities  an  arbitrary  power  to  give  or  withhold 

OQDBent  to  the  carrying  on  of  such  business  in  buildings  not 

made  of  brick  or  stone.     In  passing  upon  that  question,  the 

eoart^  speaking  by  Mr.  Justice  Matthews,  said:  ''It  does  not 

prescribe  a  rule  and  conditions  for  the  regulation  of  the  use 

of  property  for  laundry  purposes  to  which  all  similarly  situ- 

ated  may  conform.    It  allows,  without  restriction,  the  use  for 

Mich  purposes  of  buildings  of  brick  or  stone;  but  as  to  wooden 

buildings,  constituting  nearly  all  those  in  previous  use,  it 

divides  the  owners  or  occupants  into  two  classes,  not  having 

lespeet  to  their  personal  character  and  qualifications  for  the 

business,  nor  the  situation  and  nature  and  adaptation  of  the 

building  themselves,  but  merely  by  an  arbitrary  line,  on  one 

tide  of  which  are  those  who  are  permitted  to  pursue  their 

industry  by  the  mere  will  and  consent  of  the  supervisors,  and 

OQ  the  other,  those  from  whom  this  consent  is  withheld,  at 

their  mere  will  and  pleasure.    And  both  classes  are  alike  only 

in  this,  that  they  are  tenants  at  will,  under  the  supervisors,  of 

their  means  of  living." 

The  ordinance  now  before  us  is  not  less  illegal  and  arbi« 
traiy  in  its  provisions,  as  it  makes  the  right  of  the  trustees  to 
grant  permission  to  carry  on  a  laundry  outside  of  the  two 
blocks  mentioned  dependent  entirely  upon  the  consent  of  a 
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certain  namber  of  property  owners,  who  are  not  accountable 
to  any  one  for  their  action,  and  who  are  not  required  to  gi^e, 
or  have  any  other  reason  for  their  refusal  to  give,  such  consent 
than  their  mere  will.  It  is  yery  clear  to  us  that  the  right  of 
an  owner  to  use  his  property  in  the  prosecution  of  a  lawful 
business,  and  one  that  is  recognized  as  necessary  in  all  civ- 
ilised communities,  cannot  be  thus  made  to  rest  upon  the 
oaprice  of  a  majority,  or  any  number,  of  those  owning  prop- 
erty surrounding  that  which  he  desires  to  use. 

An  ordinance  in  all  respects  similar  to  this  was  held  un- 
constitutional in  The  Laundry  Ordinance  Case^  7  Saw.  528, 
and  it  was  there  said  by  the  court:  ^^In  the  business  of  a 
laundry  there  is  nothing  objectionable  that  may  not  be  urged 
against  all  occupations  in  the  city  and  county.  If,  therefore, 
the  supervisors  can  make  its  prosecution  depend  upon  the 
approval  of  others  in  its  neighborhood,  they  may  require  a 
similar  approval  for  the  prosecution  of  other  business  equally 

inoffensive Such  a  restriction  upon  the  freedom  of  the 

pursuit  of  a  lawful  occupation  is  not  authorized  by  any  power 
vested  in  the  board  of  supervisors,  and  it  may  be  doubted 
whether  it  could  be  authorized  by  any  legislative  body  under 
our  form  of  government'' 

There  is  a  wide  distinction  between  the  ordinance  in  this 
case  and  that  which  was  upheld  by  this  court  in  Ex  parte 
Ohrietensenf  85  Cal.  218.  This  ordinance  deals  with  an  occu- 
pation which  is  harmless  in  itself,  and  useful  to  the  com- 
munity, while  the  other  was  sustained  as  a  police  regulation 
of  a  business  in  which  the  citizen  has  no  inherent  right  to 
engage,  but  which  may  be  prohibited  altogether,  or  only  per* 
mitted  under  such  conditions  and  restrictions  as  will,  in  the 
Judgment  of  the  law-making  poweri  limit  to  the  utmost  the 
evils  which  often  attend  it 

Petitioner  discharged. 

MUHIOIPAL    OOBPORATIOMS  —  OBDIWAVOn    RBSTRlCTDrO    LaWTOT.    Oon- 

mroT  OB  Lawful  Uss  ov  Propertt.  —  A  maaicipal  ordinance  which, 
vpoo  iti  faoe,  restrioto  the  right  of  dominion  which  the  individual  might 
o^erwiae  ezeroiee  without  question,  not  according  to  any  uniform  rule,  bat 
■o  «■  to  make  the  absolute  enjoyment  of  his  own  depend  upon  the  arbitrary 
will  of  the  goyemiog  authorities  of  a  municipality,  is  unconstitutioaal,  as 
failing  to  furnish  a  uniform  rule  of  action,  and  leaving  the  right  of  property 
■nbjeot  to  the  despotic  will  of  the  city  council,  who  may  disoriminate  in 
faror  of  partaoular  persons:  SiaU  r.  Tenant,  110  N.  C.  609;  28  Am.  St  Rep. 
716,  and  note.  A  oity  ordinance  which  proTides  that  "  no  parades  or  pro- 
aessions  shall  be  allowed  upon  the  streets  "  until  a  permit  shall  be  obtained 
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from  tiM  poliaa  deputniAiil;  and  wbiob  reqalres  raeh  permiti  to  specify  the 
rottli  to  be  followed  npon  the  etreete,  and  presoribing  a  penalty  for  iti  yio- 
litioB,  la  1— ooetitotiooal  and  roidx  Ohidttgo  r.  TntUer,  136  BL  430.  Am  to 
the  m&mMbuAaaaUtf^i  Ofdinaaeee  leqniring  Ibe  penuiaaioD  of  a  oi^  eoanoil 
(pr  tke  mnjimg  mk  of  eertain  oeonpationa  or  tbe  doing  of  oerUia  tbuig%  see 
Mli  to  mtkwmmi  w.  Dmdieg,  88  Ain.  81  Bop.  18i. 


[br  BanL] 

Ex  PABTB  FbLOHLIN. 
(M  CAUVoamA,  880i) 
ri&LAW— BicpLOTmHTOPWomir  nr  Ihux-sRora^Anitt- 
■ioipal  offdmaaoe  impoeiiig  lioenae  taxes  npon  places  in  whioh  intozieated 
li%aot«  are  sold  la  less  quantities  than  one  qnarti  to  be  drank  or  need 
mftm  tbe  premises^  and  exacting  a  mneb  greater  fee  for  snob  license  if 
any  fsmele  le  employed  in  any  oapacity  wbatever,  is  not  nnoonstitntional* 
ihMigb  tiie  oonstitntion  of  the  state  deelaree  that  no  person  shall,  on  ao* 
of  sex^  be  disqoaliBed  froos  enttting  npon  or  pursuing  anjr  lawful 
voeatjoo,  or  profi 


NmUer  and  De  Vrie$j  for  the  petitioner. 
Arthur  L.  Leninsky^  eonira. 

Bbattt,  C.  J.  The  petitioner  was  oonvicted  of  yiolatf ng  an 
ordinanoo  of  the  dty  of  Stockton,  and  sentenced  to  pay  a  fine, 
or  in  default  of  paymenti  to  be  imprisoned  in  satisfaction 
thereof 

He  claims  that  his  imprisonment  is  unlawful,  because  the 
part  of  the  ordinance  which  he  is  accused  of  violating  is  un- 
fsasonable,  partial,  unjust,  and  oppressive,  and  because  it  is 
in  violation  of  section  18  of  article  20  of  the  constitution, 
which  reads  as  follows:  ^  No  person  shall,  on  account  of  sex, 
be  disqualified  from  entering  upon  or  pursuing  any  lawful 
businefls,  vocation,  or  profession.'^ 

The  clauses  of  the  ordinance  in  question  are  the  following:  — 

^  8eo.  7«  License  is  required,  and  a  rate  of  license  is  fixed 
and  charged,  for  conducting,  maintaining,  engaging  in,  or 
eanying  on  any  business,  trade,  calling,  or  profession,  game, 
entertainment,  or  show,  in  this  section  hereinafter  mentioned 
or  specified,  as  follows:  •  •  •  • 

^Sabd.  is.  For  each  saloon,  bar,  bar-room,  dram-shop, 
tippling-house,  or  other  place  (except  as  in  subdivision  16  of 
ibis  section  mentioned)  where  intoxicating  liquors,  wines, 
ales,  or  bMr  are  bought  or  sold,  or  sold  in  less  quantities  than 
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(Nie  qaart,  or  to  be  flerved,  distribnted,  giren  away,  drank,  or 
used  OD  the  premiBes  where  sold,  the  sum  of  thirty  dollarB  per 
quarter. 

^'Subd.  16u  For  each  aaloon,  bar,  bar-room,  dram-Bhop^ 
tippling-house,  or  place  where  intoxicating  liquors,  wines, 
ale,  or  beer  are  bought  or  sold  in  less  quantities  than  one 
quart,  or  to  be  served,  distributed,  given  away,  drank,  or 
used  on  the  premises  where  sold,  in  which  any  female  acts  in 
the  capacity  of  a  bar-tender,  waiter,  actress,  dancer,  singer, 
solicitor  of  custom,  or  servant,  or  plays  upon  any  musical  in* 
strument,  or  is  employed  in  any  capacity  whatever,  either 
with  or  without  compensation,  the  sum  of  $160  per  month." 

The  offense  charged  against  the  petitioner,  and  of  which  he 
was  convicted,  was  the  employing  of  females,  in  a  saloon  where 
intoxicating  liquors  were  sold  in  less  quantitiea  than  one 
quart,  without  the  necessary  license. 

There  is  nothing  unfair,  unreasonable,  or  arbitrary  in  the 
provisions  of  this  ordinance.  It  is  not  open  to  any  of  the  ob» 
jections  stated  by  Mr.  Justice  McKinstry  to  a  similar  ordi* 
nance  of  the  city  of  San  Francisco,  in  his  opinion  in  the  oaae 
of  Ex  parte  Magiiire,  57  Cal.  610;  40  Am.  Bep.  125.  If  U  is 
invalid  for  any  reason,  it  is  because  the  constitution  means 
what  it  was  held  to  mean  in  the  opinion  of  Mr.  Justice  Thorn« 
ton  in  the  same  case.  The  petitioner's  argument,  indeed,  is 
substantially  taken  from  that  opinion,  and  the  answer  on  the 
part  of  the  city  is  in  substance  the  same  as  the  view  expreesed 
by  Justice  McKinstry  as  to  the  power  remaining  in  the  legie- 
lature  to  regulate  the  employment  of  women. 

We  are  of  the  opinion  that  this  view  is  a  sound  one,  and 
thnt  it  subserves  a  wholesome  public  policy.  The  ordinance 
is  a  valid  exercise  of  the  police  power  vested  in  the  munioipal 
authorities. 

The  prisoner  is  remanded. 


Municipal  Cokporatiorb— CoNsnTunoNALmr  cv  OBDnriiroH.  —  Anj 
person  may  partue  any  lawful  calling  in  hifl  own  way,  not  eneroaohing  oa 
the  rights  of  othon.  It  b  not  competent  to  forbid  any  peiwm  or  daat  of 
persous  offering  their  eerrioee  in  a  Uwfnl  hnsin— ,  or  to  mhjool  eCiiin  te 
penalties  for  employing  them,  nnlesa  the  nature  of  the  work  it  aiidi  at  makofl 
it  unfit  for  eertain  persona,  aa  women  or  infanta:  En  parte  Kmbadk,  86  OU. 
874;  20  Am.  St.  Rep.  226,  and  note.  In  CSrowk^  ▼.  OMfteneen,  187  U.  8. 
91,  Justice  Field  Mid:  ''  Not  only  may  a  Uoenae  be  ozaoted  from  Mm  keeper 
of  a  saloon  before  a  glass  of  his  liqnon  oaa  be  diapoeed  o^  ImU 
may  be  impoeed  aa  to  the  clasa  of  persona  to  whom  thoj  mi^  be  sol^ 
the  hours  of  the  da/  sad  the  da/a  of  the  week  on  which  the  saloons  vomj  be 


Oct.  1892.]  Eaton  v.  B&owh.  225 

•pMMd.  •  .  •  •  The  poHot  power  of  the  etete  it  folly  eompeteat  to  regolaU 
the  boaineaa.  —  to  mitigate  ha  eiili^  or  aappreaa  it  entirely.  Iliere  ia  bo  in- 
Wrant  riglit  in  a  dtisen  to  sell  intozieatiDg  liqaor  by  retaiL  •  •  •  .  Aa  it  ia 
a  boaineaa  attended  with  danger  to  the  oommanity«  it  may  lie  entirely  pro* 
kibited  or  permitted  under  aoefa  eooditiona  aa  will  limit  to  the  atmoat  ita 
erila  The  manner  and  ezteat  of  regnUtion  raat  in  the  diaoretion  of  the 
fDvemtng  aathority."  See  note  to  Ward  y*  JToyor,  S9  Am.  Bep.  708;  alao 
artended  note  to  JMtaaM  t.  Mayftr^  84  Am.  Deo.  627»  in  whieh  inatannwi  of 
thi  falid  —raiaa  of  m«niaipal  potiee  power  aie  aoUeotedi 


[In  Bavk.] 

Eaton  t;.  Bbowv. 

pt  CauPNunAf  8n.l 
WAL  Law — BLwrnon  —  PAvrr  Hiamiiai.  —  A  atatvte  pra- 
aaribing  the  form  and  oontenta  of  ballota  to  be  TOted  at  an  eleetion»  and 
proriding  that  a  eraaa  ahall  be  atamped  oppoaite  tiie  name  of  erery  oaa* 
iidata  intooded  to  be  yoted  for^  exoept  that  the  namaa  of  political  par* 
tiee  whioh  haye  filed  eertifioatea  of  nominationa  made  by  them  may  be 
printad  at  the  head  of  all  ballota,  and  a  peraon  intending  to  yote  for  all 
the  eaadidatee  of  any  of  anch  partiea  may  atamp  a  eroaa  oppoaite  the 
name  of  each  party,  and  ahall  then  be  deemed  to  baye  yoted  for  all  iti 
Bominaee,  ia  naoooatitational  in  ao  far  aa  it  permita  the  namea  of  politi* 
eal  partiea  to  be  ao  printed  and  their  eandidatea  to  be  ao  yoted  for, 
beeawae  it  ia  aa  attempt  to  diaoriminate  againat  elaaaea  of  yotera  not 
beloDging  to  any  of  aaoh  partiea,  by  anbjeoting  them  to  the  alternatiya 
of  diafranchiaement^  or  of  easting  their  yotee  npon  more  bardenaoma 
eonditioDa  tban  are  impoeed  npon  othera  no  better  entitled  to  the  flrat 
and  wntrarameled  ezereiae  of  the  right  of  aaffraga. 

Hmdey  and  Swifi^  and  John  Owrrey^  for  the  petttfoner. 

J7.  Lb  Gear  a/nd  Charle$  J.  Heggettf^  for  the  registnur. 

Dom  and  Dwn^  and  MaxwM  and  MeBnermy^  for  the  board 
of  election  oommissionenL 

ThomoB  V.  Cator^  amieu$  cwrim^  for  the  nomineee  of  People'a 
party. 

Bbattt,  0.  J.  At  its  last  seBsion,  the  legislature,  by  a 
Beries  of  amendments  to  the  Political  Code,  ingrafted  upon 
oar  election  law  the  system  of  voting  by  means  of  what  is 
popularly  known  as  the  reformed  or  Australian  ballot  The 
main  feature  of  the  system  is  a  uniform  official  ballot,  printed 
and  supplied  by  the  proper  public  officers,  containing  the 
names  of  all  candidates  to  be  voted  for,  upon  which  the  voter 
designates  his  choice  by  stamping  a  cross.    In  all  cases  this 

An.  ec  RaF..  Vol  xxm.  -  is 
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may  be  done  by  stamping  the  cross  opposite  the  name  of  each 
candidate  for  whom  the  elector  desires  to  cast  his  vote.  But 
by  a  clause  at  the  end  of  section  1197  it  is  provided  as  follows: 
^  At  the  head  of  each  ballot  shall  be  printed,  in  separate  lines, 
the  names  of  all  political  parties  which  have  filed  certificates 
of  nomination  of  candidates  in  accordance  with  sections  1186 
and  1187  of  this  code,  thus:  'Regular  Republican  ticket' 
(straight).  Opposite  the  name  of  each  party,  and  on  the 
same  line  therewith,  there  shall  be  a  margin  similar  to  that 
therein  required  to  be  left  opposite  the  name  of  each  candi- 
date, in  which  the  voter  may  place  the  mark  in  the  manner 
specified  in  section  1205  of  this  code,  if  he  desire  to  vote  for 
all  of  the  candidates  of  such  party;  but  a  ballot  so  marked 
shall  not  be  counted  if  it  be  stamped  in  any  other  place,  ex* 
cept  to  indicate  a  vote  or  votes  upon  a  constitutional  amend* 
ment  or  other  question." 

The  petitioner  in  this  case  is  one  of  the  candidates  of  a 
party  calling  itself  the  Citizens'  Non-Partisan  party,  which 
has  nominated  a  list  of  candidates  for  county  and  local  offices 
in  the  city  and  county  of  San  Francisco.  He  claims  that 
said  party  has  complied  with  all  the  conditions  entitling  it  to 
have  printed,  at  the  head  of  the  municipal  ballots  to  be  used 
at  the  approaching  election  in  the  city  and  county  of  San 
Francisco,  the  words,  '^ Citizens'  Non-Partisan  Ticket"  as  a 
party  designation,  by  which  it  may  be  voted  straight  by 
stamping  a  cross  opposite  such  heading.  He  has  demanded 
of  the  defendants,  who  are  respectively  the  registrar  and  the 
members  of  the  board  of  election  commissioners  of  the  city 
and  county  of  San  Francisco,  that  they  cause  the  ballots 
to  be  used  at  said  election  to  be  so  printed,  and  they  have 
refused.  He  therefore  seeks,  in  this  original  proceeding, 
to  compel  the  defendants,  by  mandamiM,  to  comply  with  his 
demand. 

The  argument  of  counsel  has  been  principally  devoted  to 
the  question  whether  or  not  the  party  by  which  the  petitioner 
was  nominated  has  shown  that  its  proceedings  bring  it  within 
the  terms  or  entitle  it  to  the  privilege  conferred  by  the  provis- 
ion above  quoted.  But  the  conclusion  at  which  we  have  ar- 
rived renders  a  decision  of  these  questions  entirely  unnecessary. 
We  are  of  the  opinion  that  this  provision  of  the  law  is  uncon- 
stitutional and  wholly  void.  It  is  an  attempt  to  discriminate 
against  classes  of  voters,  and  its  effect,  if  allowed  to  be  valid, 
would  be  to  subject  such  classes  to  the  alternative  of  partial 
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disfranchisement,  or  to  the  casting  of  their  votes  upon  more 
burdensome  conditions  than  are  imposed  upon  others  no  bet- 
ter entitled  under  the  fundamental  law  to  the  free  and  un« 
trammeled  exercise  of  the  right  of  suffrage. 

The  vital  importance  of  the  question  involved  would  justify 
an  extended  and  elaborate  discussion  of  the  grounds  of  our 
conclusion,  but  the  extreme  necessity  of  a  speedy  decision,  in 
order  to  afford  a  sufficient  opportunity  to  print  the  ballots,  and 
to  inform  the  electors  of  the  proper  mode  of  expressing  their 
choice,  compels  us  to  rest  content  with  the  briefest  statement 
of  oar  views. 

It  is  a  well-known  fact,  illustrated  by  the  history  of  the 
party  which  the  petitioner  represents,  that  there  are  parties 
having  merely  local  existence,  —  parties,  that  is  to  say,  which^ 
upon  some  local  issue  affecting  a  single  county  or  a  few  coun- 
ties, poll  in  such  county  or  counties  at  least  three  per  cent  of 
the  votes  cast  at  a  given  election,  or  can  secure  the  signatures 
of  five  per  cent  of  the  electors  to  a  petition,  but  have  no  exist- 
ence elsewhere  in  the  state.  These  are  other  parties,  perhaps, 
which  at  an  election  will  cast  three  per  cent  of  all  the  votes 
cast  in  the  entire  state,  but  in  many  counties  will  cast  a 
smaller  percentage  of  the  votes.  In  the  case  first  supposed, 
the  party  casting  three  per  cent  of  the  vote  in  a  county  at  one 
election  could,  at  the  next  election,  upon  any  construction  of 
the  law,  nominate  by  a  convention  a  full  county  ticket,  could 
certify  it,  and  secure  a  ballot  heading  by  party  designation, 
bat  such  designation  would  not  apply  to  any  candidate  for  a 
state  or  district  office,  such  as  presidential  electors  or  members 
of  Congress.  The  result  of  having  a  party  designation  at  the 
head  of  the  ticket  would  be,  therefore,  to  disfranchise  every 
voter  who  made  use  of  it  as  to  all  state  and  district  officers,  or 
if  he  attempted  to  supplement  his  straight  ticket  by  stamping 
his  choice  for  individual  candidates  for  such  offices,  he  would 
be  disfranchised  altogether,  for,  under  the  law,  his  ballot 
oould  not  be  counted.  The  ticket  heading  in  such  case  could 
do  the  voters  of  a  party  no  possible  good,  but  would  simply 
be  a  lure  by  which  they  could  be,  and  in  many  instances  would 
be,  entrapped  into  a  loss  of  their  votes.  In  the  second  case 
supposed,  all  the  ballots  used  in  the  state  would  have  a  party 
heading,  but  in  many  of  the  counties  the  party  would  have  no 
local  ticket,  and  in  all  such  counties  the  voter  stamping  the 
beading  would  vote  for  state  offices  only,  and  would  be  dis- 
franchised as  to  all  district  and  county  offices,  or  if  he  at- 
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tempted  specially  to  designate  his  choice  for  such  offices,  his 
▼ote  would  be  wholly  lost.  8nch  being  the  results  ineviuibly 
flowing  from  the  operation  of  this  provision  of  the  law  if  al- 
lowed to  be  operative,  it  can  readily  be  seen  that  it  would  be 
no  benefit  to  any  party  to  allow  it  a  ticket  heading  unless  it 
had  a  full  state  and  local  ticket,  for  no  voter  of  the  party  could 
express  his  choice  by  stamping  the  party  designation  without 
partial  or  total  disfranchisement.  His  supposed  advantage 
would  be  but  a  delusion  and  a  snare.  Even  in  San  Francisco, 
at  the  approaching  election,  if,  as  is  said  to  be  the  case,  the 
Non-Partisans  have  nominated  candidates  for  the  legislature, 
and  if,  according  to  the  official  opinion  of  the  attorney-general, 
the  names  of  such  candidates  are  to  be  printed  on  the  general 
or  state  ticket  along  with  the  names  of  candidates  for  Con- 
gress and  for  presidential  electors,  it  would  be  just  as  much 
the  duty  of  the  defendants  to  put  the  party  designation  on  the 
general  as  on  the  local  ticket,  and  the  necessary  result  would 
be,  that  every  supporter  of  the  party  who  should  thus  be  mis- 
led into  voting  a  straight  ticket  would  lose  his  vote  for  mem- 
ber of  Congress  and  for  presidential  electors.  I  imagine  the 
supporters  of  the  movement  would  scarcely  desire  the  privi- 
lege of  a  party  heading  at  such  a  price. 

Upon  these  grounds,  we  hold  that  this  provision  destroys 
the  just,  and  equal,  and  uniform  operation  which  in  an  elec- 
tion law,  of  all  others,  is  demanded,  no  less  by  the  express 
terms  of  our  fundamental  law  than  by  the  genius  and  spirit 
of  our  institutions.  It  is  therefore  void  and  inoperative.  There 
should  be  no  party  designations  printed  at  the  head  of  the 
tickets,  because  there  can  be  no  voting  by  stamping  such 
designation.  Voters  can  only  express  their  clioice  by  placing 
a  stamp  opposite  the  name  of  their  candidate  for  each  office, 
or  by  writing  the  name  of  a  candidate  in  the  blank  space  left 
therefor,  or  their  answer  to  each  question  or  proposition,  or 
proposed  amendment  to  the  constitution,  except  only  in  case 
of  presidential  electors,  who  may,  under  the  law,  be  voted  for 
in  groups  by  a  single  impression  of  the  stamp.  Since  this  is 
the  only  mode  by  which  a  voter  can  express  his  choice,  the 
printing  of  a  party  designation  at  the  head  of  the  ticket  could 
do  no  good,  but  only  harm,  by  misleading  some  voters  and 
causing  them  to  lose  their  votes.  The  officers  charged  with 
the  preparation  of  the  official  ballots  should  therefore  be 
careful  to  omit  the  printing  of  such  headings,  and  the  voters 
should  be  thoroughly  instructed  to  express  their  choice  in  the 
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manner  herein  indicated.    It  will  be  nnderstood,  of  course, 
that  we  do  not  hold  the  new  law  unconstitutional  except  as  to 
the  single  provision  under  discussion.    In  other  respects,  so 
ftf  as  we  are  at  present  advised,  it  may  be  fuUy  carried  out. 
The  writ  of  mandate  is  denied. 

Garouttb,  J.  (concurring).  It  is  very  apparent  from  the 
reading  of  section  1197  of  the  act  under  oonsideration,  in  con- 
nection with  the  sections  to  which  it  refers,  that  in  both  spirit 
and  letter  it  was  intended  that  only  parties  polling  three  per 
cent  of  the  entire  vote  east  at  the  last  general  election  should 
have  a  heading  upon  the  ticket.  Such  being  the  fact,  to  my 
mind  the  law  is  clearly  unconstitutional  in  this,  that  it  dis- 
criminates in  favor  of  certain  parties,  and  is  therefore  lacking 
in  that  uniformity  of  operation  demanded  by  the  constitution 
of  this  state. 

I  concur  in  the  judgment 


SucnoHS — Party  HxADUfoa  — Tha  daaM  in  tha  Kaw  Jeney 
•ek  of  1S80  which  providat  that  oaly  those  partiaa  casting  a  certain  percent- 
age o(  the  vote  at  the  last  election,  and  thoee  parties  presenting  petitions 
signed  by  a  certain  number  of  yoters,  shall  be  entitled  to  official  ballots,  is  a 
▼slid  regnlation  to  restrain  the  nomber  of  baUots  to  be  printed  within  rsi^ 
sensUe  limits:  8taU  v.  BMk,  Sop.  Ok  N.  J.,  Jnaa  9^  1890. 

KucnoKS  —  Powia  ov  LscuaLATUui  to  RsouLATa. — The  Isgislatiire 
has  the  power  to  regulate  elections,  so  long  as  it  merely  regulates  the  exer* 
eiss  of  the  elective  franchise,  and  does  not  deny  it,  either  directly,  or  by 
Baking  its  exercise  so  difficult  as  to  amount  to  a  denial:  De  WdB  t.  BarUey, 
146  Pa.  St.  529;  28  Am.  St  Repi  814,  and  note.  Bleetion  laws  must  not  be 
as  VBreaaoaable  or  reatrietive  as  toeselade  a  large  nnnber  of  yoters^  without 
haXt  on  their  pari:  AUome$'Qtiiiaral  ?•  Cummm  Cmmcik  76  Mich.  545;  18 
An.  St.  Bep.  458^  and  note. 
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▲  Tax  DnD  Crbatbb  No  Prisumftion  that  the  facts  npoo  which  It  is 
based,  or  which  are  recited  therein,  had  any  existence,  in  the  aheence  of 
a  statute  providing  the  effect  which  shaH  be  given  it  in  avideaeei 

Tax  Saub — Nonci  re  Rbdbbii,  NiunaiTt  ov  Erninisio  Pboov  ot.— 
If  a  statute  providing  for  the  oolleotioa  of  taxes  deolarea  thai  a  tax  deed 
shall  ba  frhna/ack^  evidence  of  certain  designated  facts,  and  conclusive 
svidenee  of  all  others,  is»  some  years  after  its  enactment,  amended  so  as 
to  require  the  purchaser  to  give  notice  of  the  expiration  of  the  time  for 
redemption,  and  that  no  deed  shaQ  ba  issued  unless  aa  affidavit^  showing 
the  giving  of  such  notiee,  has  been  filed  with  the  officer  who  made  the 
nl%  a  deed  by  suoh  officer  is  neither  oonolnsive  nOr  jprtma  /am  evi* 
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denea  tlial  roeh  notice  was  giyen  or  affidavit  filed,  and  mnst  be  disre- 
garded, nnleas  the  person  claiming  nnder  it  proves  that  the  affidavit  was 
filed,  for^  nntil  filed,  the  officer  ia  without  authoritj  to  ezecate  a  coia* 
Teyance. 

OlMrles  F.  BurUm  and  A.  C.  Freeman^  for  the  appellants. 
W.  A.  8,  Nicholson^  for  the  respondents. 

Gabouttb,  J.  This  is  an  action  to  quiet  title,  and  an  ap- 
peal is  before  us  from  the  judgment,  upon  a  bill  of  exceptions. 
Appellants  introduced  their  tax  deed  in  evidence,  and  rested, 
insisting  that  such  deed  established  a  prima  JacU  title  in 
them.  We  are  unable  to  see  that  respondents'  evidence  was 
material  to  the  case  in  any  degree,  and  consequently  we  have 
nothing  before  us  for  consideration  upon  the  question  of  title, 
save  the  tax  deed  of  appellants.  In  viewing  a  tax  deed  from 
a  common-law  stand-point,  the  author  of  Blackwell  on  Tax 
Titles,  at  section  845,  says:  ^This  deed,  according  to  the 
principles  of  the  common  law,  is  simply  a  link  in  the  chain 
of  the  grantee's  title.  It  does  not,  ipaofacto^  transfer  the  title 
of  the  owner,  as  in  grants  from  the  government,  or  in  deeds 
between  man  and  man.  The  operative  character  of  it  de- 
pends upon  the  regularity  of  the  anterior  proceedings.  The 
deed  is  not  the  title  itself,  nor  even  evidence  of  it.  Its  re- 
citals bind  no  one.  It  creates  no  estoppel  upon  the  former 
owner.  No  presumption  arises  upon  the  mere  production  of 
the  deed  that  the  facts  upon  which  it  is  based  had  any  exist- 
ence." Such  being  the  status  of  a  tax  deed  at  the  common 
law,  it  if  apparent  that  whatever  dignity  and  value  is  at- 
tached to  this  deed  as  evidence  of  title  is  granted  it  by  the 
statutory  provisions  of  this  state. 

Section  3786  of  the  Political  Code  declares  that  the  matters 
recited  in  the  certificate  of  sale  must  be  recited  in  the  deed, 
and  that  such  deed,  duly  acknowledged  or  proved,  is  primary 
evidence  (prima  facie)  of  certain  matters  and  proceedings, 
specially  naming  them.  Section  8787  provides  that  *'cuch 
deed,  duly  acknowledged  or  proved,  is  (except  as  against  ac- 
tual fraud)  conclusive  evidence  of  the  regularity  of  all  other 
proceedings,  from  the  assessment  by  the  assessor,  inclusivCi 
up  to  the  execution  of  the  deed.'' 

These  provisions  of  the  statute  eie  plain  and  explicit,  and 
in  the  absence  of  other  and  additional  legislation,  there  would 
seem  to  be  no  question  but  that  the  production  of  a  tax  deed 
in  evidence  established  a  prima  facie  title.  But  several  years 
subsequent  to  the  foregoing  legislation,  a  statute  was  enacted, 
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pfOTiding  that  the  porohaaer  of  property  told  far  delinquent 
taxesy  or  his  asaigneey  most,  thirty  days  previous  to  the  ex- 
piratioQ  of  the  time  for  redemption,  or  thirty  days  before  he 
applies  for  a  deed,  serve  a  notice  upon  the  owner,  stating  cer- 
tain matters,  and  further  providing  that  the  owner  of  the 
property  shall  have  the  right  of  redemption  indefinitely  until 
mob  notice  shall  have  been  given,  etc.  It  is  now  insisted  by 
lespondents  that  the  service  of  this  notice  is  a  condition  pre* 
cedent  to  the  execution  of  the  deed,  and  appellants  having 
Called  to  prove  such  service,  the  deed  was  issued  without  au« 
thority,  and  therefore  passed  no  title.  An  enactment  similar 
in  principle  to  the  one  under  investigation  is  found  in  the 
atatotes  of  New  York,  and  also  in  the  constitution  of  Illinois, 
and  it  has  been  uniformly  held  in  those  states  that,  in  the 
absence  of  such  notice,  the  deed  was  no  evidence  of  title: 
HcXbrook  v.  FdUnos,  88  111.  440;  WiUon  v.  McKenna,  52  HI. 
4S;  Wm%am$  ▼.  UnAerhia,  58  T\\.  187;  Blackwell  on  Tax 
Titles,  sec.  699.  The  service  of  this  notice  is  not  one  of  those 
matters  established  prima  fficie  by  the  deed  under  section 
8786,  supra,  but  it  is  insisted  that  under  section  8787,  supra^ 
the  deed,  tpgo  foLCio^  is  made  conclusive  evidence  of  such  ser- 
Tice.  If  the  authority  of  the  officer  to  make  the  deed  depends 
upon  the  service  of  a  certain  notice,  it  is  very  questionable 
whether  the  legislature  has  the  power  to  declare  that  the  deed 
shall  be  conclusive  evidence  that  such  notice  was  served,  but 
we  do  not  find  it  necessary  to  enter  into  a  discussion  of  that 
question. 

As  already  suggested,  this  enactment  of  the  legislature,  re- 
quiring notice  to  be  served,  etc.,  is  of  much  more  recent  date 
than  section  8787  of  the  Political  Code,  and  it  is  very  appar- 
ent, upon  an  inspection  of  these  provisions,  that  the  legisla- 
tore  never  intended  that  it  should  come  within  the  purview  of 
that  section.  It  certainly  should  not  be  held  by  this  court  to 
be  embraced  within  the  rules  of  evidence  there  provided,  in 
the  absence  of  an  express  declaration  to  that  effect,  for  the 
section  is  severe  and  rigid  in  its  operation.  The  words  *^  con« 
elusive  evidence  of  the  regularity  of  all  other  proceedings,''  as 
used  in  the  section,  refer,  and  were  intended  by  the  framers 
of  the  provision  to  refer,  to  the  acts  and  proceedings  required 
to  be  done  and  had  at  the  hands  of  the  public  officials  in* 
trusted  with  the  various  steps  leading  up  to  the  execution  of 
a  tax  deed,  and  not,  as  in  this  case,  to  something  required  to 
be  done  by  the  applicant  for  the  deed. 
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This  is  the  ooiiatraotioQ  placed  apon  a  very  rimilar  pro- 
irision  by  the  sapreme  coart  of  Iowa,  and  is  undoubtedly  th« 
true  one:  ^But  it  is  said  that  the  same  section  provides 
that  the  deed  shall  be  conclusive  eyidence  *  that  all  things 
whatsoever  required  by  law  to  make  a  good  and  valid  sale 
and  to  vest  the  title  in  the  purchaser  were  done,  except  in  re- 
gard to  the  points  named  in  this  section,  wherein  the  deed 
shall  be  presumptive  evidence  only/  and  that  the  deed  is  not 
made  presumptive  evidence  of  the  notice  of  expiration  of  the 
time  of  redemption,  and  as  that  is  necessary  to  vest  title  in 
the  purchaser,  the  deed  must,  under  the  provision,  be  regarded 
as  conclusive  evidence  of  it.  This  provision  is  found  id  sub- 
division 8  of  the  section  in  question,  which  purports  to  treat 
of  the  prerequisites  to  be  complied  with  by  the  officers  having 
any  part  in  the  transaction  relating  to  or  affecting  the  title 
eonveyed.  We  think  it  does  not  extend  further.  The  giving 
of  notice  of  the  expiration  of  the  time  of  redemption  is  some- 
thing to  be  done  by  the  holder  of  the  tax  certificate.  The 
statute  went  very  far  in  making  the  deed  conclusive  evidence 
that  the  prerequisites  to  be  complied  with  by  the  officers  had 
been  complied  with;  yet  the  officers  were  elected  for  the  pur- 
pose of  doing  the  things  constituting  the  prerequisites^  and  are 
wholly  disinterested.  We  cannot  think  that  the  statute  de> 
signed  to  allow  the  holder  of  the  tax  deed  to  rely  upon  it  as 
eonclusive  evidence  of  the  things  to  be  done  by  himself  The 
effect  of  the  statute  requiring  notice  to  be  given  of  the  expira- 
tion of  the  time  of  redemption  is  to  lull  property  owners  into 
security.  If  a  tax  deed  is  conclusive  evidence  of  notice,  where 
there  is  no  notice,  the  provision  constitutes  a  most  dangerous 
trap,  instead  of  a  protection  to  property  owners '':  Reed  v. 
Thompsatij  56  Iowa,  465;  approved  in  IFtbon  v.  CrafUy  56  Iowa, 
450. 

The  anthorities  in  this  state,  indirectly  at  least,  hold  that 
the  tax  deed  is  not  conclusive  evidence  as  to  these  matters. 
In  Landftgan  v.  Pippin,  86  CaL  126,  the  deed  was  declared 
void  because  the  recitals  upon  this  question  of  notice  therein 
eontained  showed  that  the  law  had  not  been  followed  in  that 
regard.  Now,  if  the  deed»  tpso/acta,  was  conclusive  evidence 
that*  the  proper  notice  was  given,  any  recitals  therein  showing 
to  the  contrary  were  of  no  avail;  for  if  conclusive,  the  matter 
was  foreclosed  from  investigation,  and  it  follows  that  the  court, 
in  order  to  give  weight  to  these  recitals  of  the  deed,  necessarily 
held  that  the  statute  did  not  conclude  and  bar  an  investigation 
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as  to  the  merits  of  the  notice.  In  Hughes  y.  Cannedy^  92  Cal. 
886y  the  deed  was  declared  void  because  the  notice  posted  upon 
the  land  was  fatallj  defective.  .If  the  deed  was  conclusive  as 
to  the  sufficiency  of  the  notice,  this  decision  of  the  court  could 
not  be  supported.  It  is  also  intimated  in  Rollins  v.  Wright^  98 
Cal.  399y  that  section  3787  of  the  Politieal  Code  has  no  refer- 
ence to  this  matter. 
Let  the  judgment  be  affirmed. 


Tax  Dked  ^  BFnor  ov  Rmstaui  ul  —  Recitals  la  a  tu  dmi  of  oompli- 
wifck  •tetetoiy  reqairomento  ta%  not  ovoa  primm  faek  oyidoDOO  of  raeb 
oompUanoo:  Brown  n  WfiglU,  17  Vk  97s  42  Am.  Doou  481,  aod  note; 
Downer  r.  Tarbell,  61  Vt  5.%;  Jackton  v.  Shepherd,  7  Oow.  88;  17  Am.  Deo. 
602;  oikI  csloiidod  aote;  imki«  Bsado  lo  by  stotsta;  Itait  tbo  bordon  is  on  the 
party  elwming  under  each  deed  to  prove,  by  other  ovidanoe»  fuQ  complianoe 
with  the  reqnirementt  of  the  statute:  Worthing  r,  Websiert  45  Me.  270;  71 
Am.  Dec  543,  and  note;  PM  v.  Bom^  25  UA.  153;  89  Am.  Deo.  778^  and 
note.  A  tax  deed  only  raises  a  presumption  that  the  property  was  assessed 
as  required  by  laff;  and  this  presumption  may  be  rebutted  by  the  recitals  in 
tiie  certiiicate  sboiring  an  illegal  assessmentt  De  Fritae  v.  Qttifd,  04  GaL 
053;  28  Am.  8t.  Rep.  151.  A  tax  deed*  regular  upon  its  faoe,  is  prima  foiie 
evidence  of  the  regularity  ol  the  proeeedings,  and  the  burden  of  proof  is  on 
the  party  attacking  the  deed:  WaMn^n  ▼.  Rorp,  43  Kan.  324;  19  Am.  St 
Rep  141,  and  note.  See  note  to  People  v.  Turner^  15  Am.  St.  Rep.  608. 
Where  the  statute  makes  a  tax  deed  presumptive  evidence  of  the  regularity 
of  prior  praeeedings*  the  burden  of  ahowing  irregularities  is  upon  the  owner. 
In  an  action  by  the  holder  of  the  deed  for  the  posseision,  and  to  quiet  title: 
Htird  V.  Briener,  3  Wash.  1;  28  Am.  St.  Rep.  17,  and  note;  but  a  tax  deed 
eannot  be  declared  by  statute  to  be  oonclusive  as  to  matters  essential  to 
jarisdiction:  MagtOar  v,  Henry,  84  Ky.  1;  4  Am.  St  Rep.  18Z 

There  oaa  be  no  doubt  that  the  decision  in  the  principal  case  deoUres  the 
haw  aa  it  emgki  to  be|  fat  if  aotioss  of  the  expiratioB  of  the  time  to  redeaoi 
are  not  required  to  be  preserved  and  produced  in  evidence^  it  is  clear  that 
the  stotnte  accomplishes  no  useful  purpose  in  declaring  that  they  shall  be 
given,  and  prescribing  their  oontents.  For  after  the  tax  deed  has  been  pro- 
eeied,  the  notice,  if  not  what  it  should  be,  is  too  likelj  to  disappear.  On  the 
other  hand,  it  may  be  said  with  eqmd  fores  and  truth  that  the  notice  and 
affidavit  of  ite  sarvios,  when  eorreot  are  equally  likely  to  be  lost  or  de* 
atroyed.  It  is  to  be  regretted  that  the  statute  did  not  require  the  evidenoe 
of  the  aervioe  of  the  noticeto  be  recorded  in  some  public  record,  so  that 
■Mons  should  exist,  without  resorting  to  extrinsic  and  parol  CTidence,  of  de« 
trrmiuing  whether  the  deed  coostitotas  title,  frima  fiude.  The  dedaratioa 
of  tbe  Political  Code  of  California  that  tax  deeds  shall  he  eoocdusivo  evi« 
denoe  of  tbe  regularity  of  all  proceedings^  except  as  to  oertain  enumerated 
luattera,  of  which  the  ^ving  of  the  notice  is  not  one,  is  so  clear  and  stringent 
tfiat,  had  it  been  our  duty  to  decide,  we  could  not  have  escaped  it  We  are, 
however,  as  we  have  alreadj  indioatact  glad  that  the  eourt  found  meaaa  of 
eaoape  satiofaetorjr  to  IK  — aoooohisiva  presnmptioo  bsng,  ift  enr  Jndgmanl^ 
a  thing  of  evil,  and  in  no  oiroumstauces  less  to  be  tolerated  than  whan  in- 
voked to  deprive  a  dtiaen  of  righta  of  proper^  by  establishing  against  hiA 
that  which  probably  dkl  not  oocur. 
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[br  Baitx.] 

Edwards. u  Rollht. 

[96  CAUFOEVIA,  408.] 

A  PAnnrr  iob  Lavss  hat  bb  Shown  to  bb  YoiDb  whether  in  aobnateral 
prooeading  or  not^  by  proring  that  the  land  department  had  no  Jnrudio* 
tliNi  to  dispoee  of  the  land  desoribed  in  the  patent.  The  person  thua 
attaeking  the  patent  need  not  oonneot  himielf  in  any  way  with  the  ori^^ 
nal  eouroe  of  tiUe. 

A  Statb  Patbnt  to  Lahd  Which  had  at  Onb  Timb  bbbb  thb  Bid  am 
A  RiTBB,  and  whioh  the  offioere  of  the  state  had  therefore  no  anthority 
to  sell  or  patent^  is  rcid,  and  may,  on  that  gronnd,  be  inoessfnlly  resisted 
by  one  in  possession  without  title  of  any  eharaoter. 

/.  D.  H.  Ohamberlin  and  Erfie9t  Sevier^  for  the  appellant. 
Hofuce  L.  Smithy  for  the  respondent. 

Tehplb,  0.  Plaintiff  appeals  from  the  judgment,  npon  the 
Judgment  roll  alone* 

The  action  is  brought  to  quiet  title,  and,  the  defendant  being 
in  possession,  is  therefore  virtually  an  action  to  recover  poa- 
session,  sometimes  called  an  action  of  ejectment. 

The  defendant  denied  plaintiff's  title,  pleaded  a  former 
judgment  as  a  bar,  set  up  title  in  himself,  and  also  claimed 
that  the  plaintiff's  right  of  action  was  barred  by  the  statute 
of  limitations. 

The  action  was  tried  without  a  jury,  and  the  findings  seem 
to  state  the  facts  quite  fully. 

The  court  found  that  neither  plaintiff  nor  defendant  had 
title  to  the  demanded  premises,  and  that  plaintiff's  right  was 
not  barred  by  the  judgment  pleaded,  or  by  the  statute  of  lim- 
itations, and  defendant  had  judgment. 

The  findings  show  that  on  the  28th  of  September,  1850,  and 
prior  thereto,  the  demanded  premises  were  in  the  bed  of  Bel 
River,  a  navigable  stream;  that  the  land  in  that  township 
was  public  land  of  the  United  States,,  and  was  surveyed  by 
the  land  department  by  meandering  both  banks  of  the  river, 
thus  excluding  the  bed  of  the  river  from  the  survey. 

Defendant  was  the  owner  of  a  tract  of  land  purchased  from 
the  state  as  lieu  land,  the  application  to  purchase  which  was 
made  November  22,  1858,  at  which  time  Eel  River  bounded 
it  on  the  south  and  west,  the  land  described  in  the  complaint 
then  being  the  bed  of  the  stream  bordering  upon  these  lands. 
During  the  winter  of  1861-62,  the  river  suddenly  changed  its 
oourse,  forming  a  new  ohannel,  and  the  water  ceased  to  flow 
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in  the  old  channeL  Each  succeeding  freshet  brought  down 
■ediment,  which  filled  up  somewhat  the  original  channel, 
forming  the  land  in  controversy. 

One  John  L.  Pixley  made  application  to  purchase  these 
lands  from  the  state  as  swamp  and  overflowed  lands,  June  14^ 
1886,  upon  which  application  a  patent  was  issued  October  17, 
1888.     Under  this  patent  plaintiff  claims  title. 

The  land  in  controversy,  then,  was  the  bed  of  a  navigable 
stream  until  1861.  It  was  not  acquired  from  the  United  States 
as  swamp  and  overflowed  land  under  the  act  of  September  28, 
1850.  Many  sections  of  the  Political  Code  show  plainly  that 
no  other  lands  are  included  under  the  designation  ''  swamp 
and  overflowed  **  in  the  statutes  authorizing  the  sale  of  state 
lands.  This  land  was  not  swamp  and  overflowed  land  within 
the  meaning  of  those  laws.  Nor  is  there  any  other  statute 
authorizing  the  sale  of  land  of  this  character  by  the  state 
oflioers. 

It  is  said,  however,  that,  admitting  that  the  patent  was 
issaed  in  a  case  not  authorized,  still  it  is  prima  facie  valid, 
and  raises  a  presumption  that  the  land  had  been  properly 
segregated  and  listed  to  the  state  as  swamp  and  overflowed 
land,  and  that  all  necessary  steps  had  been  taken  to  authorize 
the  issuance  of  the  patent:  Boston  v.  (yReUly,  63  Cal.  309. 

It  is  further  claimed  that  the  defendant  cannot  attack  the 
patent,  unless  he  connects  himself  in  same  way  with  the 
original  source  of  title.  This  last  proposition  unquestionably 
finds  some  support  among  the  earlier  decisions  of  this  court, 
—  particularly  in  DM  v.  Meador^  16  Cal.  295,  in  which  the 
proposition  is  broadly  asserted.  On  this  point,  however,  that 
case  has  not  been  followed  in  the  later  cases.  In  Cueamonga 
Fruit  Land  Co.  v.  Jfotr,  83  Cal.  101,  the  plaintiff  claimed  under 
a  patent  from  the  United  States,  and  also  a  certificate  of  pur^ 
chase  from  the  state.  The  defendant  had  made  application 
to  purchase  from  the  state,  but  it  was  contended  that  his  ap- 
plication was  void,  because  the  land  at  the  time  was  held 
adversely  by  another.  This  point  was  not  deemed  material, 
as  the  court  found  that  plaintiff's  patent  and  certificate  were 
both  issued  without  authority  of  law,  and  concluded  as  fol* 
lows:  *'Each  document  was  issued  without  authority  of  law, 
and  is  void  against  defendant,  conceding  that  he  showed  no 
title  except  naked  possession.'^ 

Some  members  of  the  court  doubted  whether  it  was  a  proper 
case  in  which  to  apply  this  principle,  but  so  fetf  as  it  holds 
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that  a  patent  may  always  be  shown  to  be  void  by  evidenoe 
that  it  was  issued  in  a  case  not  authorized  by  law,  it  is  in 
exaot  accord  with  the  oases  in  the  federal  courts. 

In  81.  Lom$  SmeUing  Co.  r.  Kemp,  104  IT.  S.  636,  the  true 
rale  is  declared  in  an  (pinion  written  by  Judge  Field.  S« 
says:  ^On  the  other  hand,  a  patent  may  be  collaterally  im- 
peached in  any  action,  and  its  operation  as  a  couveyance  de- 
feated, by  showing  that  the  department  had  no  jurisdiction 
to  dispose  of  the  lands;  that  is,  that  the  law  did  not  provide 
for  selling  them,  or  that  they  had  been  reserved  from  sale  or 
dedicated  to  special  purposes,  or  had  been  previously  trans- 
ferred to  others." 

And  in  Sled  ▼.  8t  LauM  Smelting  Oo^  106  U.  8.  447,  after 
declaring  the  conclusiveness  of  the  patent  as  to  all  matters 
which  the  department  officers  were  required  to  pass  upon,  the 
same  judge  says:  *^It  need  hardly  be  said  that  we  are  here 
speaking  of  a  patent  issued  in  a  case  where  the  land  depart- 
ment had  jurisdiction  to  act,  the  lands  forming  part  of  the 
public  domain,  and  the  law  having  provided  for  their  sale. 
If  they  never  were  the  property  of  the  United  States,  or  if  no 
legislation  authorised  their  sale,  or  if  they  had  been  previously 
disposed  of  or  reserved  from  sale,  the  patent  would  be  inoper- 
ative to  pass  the  title,  and  objection  to  it  could  be  taken  on 
these  grounds  at  any  time  and  in  any  form  of  action.'* 

Many  other  cases  in  the  supreme  court  of  the  United  States 
are  to  the  same  effect 

I  think,  therefore,  the  judgment  should  be  affirmed. 

Hatnbs,  On  and  Vanolibf,  CL,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  affirmed. 
McFABLAim^  J.,  OABOirm,  J.,  Harbison,  J.,  Sharpstein, 
J-  Db  Hatbv,  J. 

Pobuc  LiLSJNi— Biear  to  Atb4CK  PAnona. — A  itate  patmit^  pnrpori- 
ing  to  ooayejr  titla^  whioh  !■  void  upon  ito  iwat,  m  where  the  state  had  ao 
anthority  to  oonyey,  may  ba  ooUaterally  attacked  in  aa  action  of  ojeotinent: 
WkUerr,  Janet,  10  Qa.  ISO;  64  Am.  Deo.  379.  A  benaJSde  pre^mptioner  of 
pnblio  laada  ander  tlM  laws  of  the  United  States  may  attack  eollaterally  a 
patent  lor  ths  Mma  land  granted  by  tha  state  by  Tirtee  of  a  aeleotion  of  the 
land  made  by  tho  state  while  he  was  in  possession,  in  an  action  of  ejectment 
against  him  by  tho  steto  patentee,  for  the  stete  had  no  title  to  the  land: 
Tenj  T.  Megerk,  24  GaL  609;  86  Am.  Dec.  S4,  and  note,  in  whidi  the  oases 
MO  ooUeoted  disoassing  the  impeaohment  of  patente  of  poblic  lands;  also  ex* 
tended  note  te  Atenb  T.  JfflHUr,  12  An.  Deo.  664^  on  tho  same  sabject    A 
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gnat  of  Iftods  aol  mbjeoi  to  grant  is  void,  and  can  be  attaeked  collaterally: 
Brmm  t.  Brawm,  103  N.  GL  213.  A  state's  patent  of  lauds  passes  its  title, 
hot  does  not  establish  that  it  had  title:  Mus9er  v.  McBea,  38  Minn.  409.  A 
pntsat  whieh  inclndes  both  Taoant  and  already  appropriated  lauds  without 
loealniK  Um  latter  cannot  be  anstained:  RoberU  ▼.  Davidson,  83  Ky.  279. 
A  pntont  in  void  which  was  lasaed  from  the  government  to  land  which  had 
prtrioiialj  been  appropriated  by  the  government  and  reserved  from  en  try  s 
AwT.  Wam^  7  Bmedas  ft  M.  863;  45  Am.  Dea  308,  and  note.  The  decision 
ia  tlie  principal  case^  in  so  far  as  it  permitted  a  patent  to  be  attacked  by 
•Btfinaie  evidenoe  la  an  action  at  law  by  one  not  in  privity  with  ttie  state,  is 
«f  donbtlid  preprietj,  and  apparaaay  in  oonflict  with  Ntm  York  He  ML  M, 

Ck  ▼.  AUHi§$.  136H.  T.  aa. 


Fi8H  t;.  MuGarthy. 

(H  CAUPoamA,  4M.] 

vmfm  I^BV  04Hor  Exist  bzcbpt  whsbb  XHuif  was  a  Valo 
OoBnAOT  for  the  doing  of  work  or  the  furnishing  of  materiala. 
MncHAiinfa  Lish  oanmot  bb  Enjobckd  against  thb  Propbrtt  or  Mi* 
■0B8»  where  the  contract  nnder  which  the  work  was  done  or  materials 
famished  was  entered  into  on  their  behalf  by  their  gnardiaa  withonl 
first  obtaining  an  order  of  court  anthoriaing  him  oe  to  da 

AA  and  Mathews,  for  the  appellant. 
Stafford  and  Stafford,  for  the  respondent 

VANCLiBFy  C.  Action  to  enforce  a  mechanic's  lien.  The 
eoart  Baetained  a  general  demurrer  to  the  cotuplaint,  and 
plaintiff  declining  to  amend,  judgment  passed  for  defendant. 

Plaintiff  appeals  from  the  judgment  on  the  judgment  roll, 
and  oontends  that  his  complaint  was  sufficient 

The  complaint  shows  that  the  defendant,  Mary  McCarthy, 
In  her  character  of  guardian  of  the  persor^s  and  estates  of 
Harj,  Joseph,  and  Patrick  Powers,  minors,  employed  the 
plaintiff  to  repair  a  certain  building,  the  property  of  her 
wards;  that  plaintiff  repaired  the  building  and  furnished  all 
materials  necessary  for  that  purpose;  that  the  materials  and 
labor  were  reasonably  worth  $120;  and  that  he  regularly  filed 
with  the  recorder  his  claim  and  notice  of  lien. 

The  wards  are  also  made  defendants,  but  the  guardian  is 
■ned  only  in  her  official  capacity. 

I  think  the  following  opinion  of  the  learned  judge  of  the 
trial  court  expresses  the  law  of  the  case,  and  should  be  adopted: 
**  This  is  an  action  to  enforce  a  mechanic's  lien.  The  work 
performed,  materials  furnished,  for  the  value  of  which  the 
lien  is  sought  to  be  enforced,  was  performed,  as  per  notice,  for 
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the  defendant,  Mary  McCarthy,  guardian  of  the  persons  and 
estates  of  certain  minors,  who  are  also  joined  as  parties  de- 
fendant. Assuming  that  the  allegation  in  question  is  equiva- 
lent to  an  averment  that  the  defendant,  McCarthy,  as  guardian 
of  the  minor  defendants,  and  on  their  behalf,  made  the  con- 
tract in  question,  it  seems  clear  that  the  defendant,  as  such 
guardian,  could  not  subject  the  estate  and  property  of  her 
wards  to  a  lien,  such  as  is  here  sought  to  be  enforced,  without 
first  obtaining  an  order  of  court  authorizing  her  to  do  so.  The 
supreme  court  of  this  state,  in  Ouy  v.  Du  Uprey,  16  Cal.  196, 
76  Am.  Dec.  518,  have  directly  so  held.  And  the  same  rule 
is  maintained  by  other  courts:  See  Phillips  on  Mechanics' 
Liens,  sec.  Ill ;  also  Hurii  v.  Maldonada,  89  Cal.  636.  As  the 
mechanic's  lien  arises  from  work  done  and  materials  furnished 
under  an  obligatory  contract,  if  the  contract  be  not  binding, 
the  lien  necessarily  fails.  An  infant  is  not  bound  by  his  con- 
tract, except  in  certain  cases,  in  which  the  erection  of  a  build- 
ing is  not  included.''  See  also  Phillips  on  Mechanics'  Liens, 
■ec.  108;  Schouler  on  Domestic  Relations,  sec.  351. 
I  think  the  judgment  should  be  affirmed. 

TsMPLB,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  affirmed. 

Harrison,  J.,  Patsrson,  J.,  Oarouttb,  J. 

Hearing  in  Bank  denied. 

MiOHANia's  Liur^NsosasiTT  for  Valid  Oohtraot. — Mechanics  aad 
material-men  are  Ixmnd  to  ascertain  whether  the  party  with  whom  the  con- 
Iraot  ia  made  is  a  minor  or  a  person  otherwise  incapacitated;  for  if  the  oon- 
tract  is  made  with  snch  person,  it  is  not  binding,  and  the  lien  of  the  contractor 
will  fail:  MeOarty  ▼.  Ocarier,  49  111.  53;  96  Am.  Dec.  572,  and  note;  Rogen 
▼.  PhUlips  S  Ark.  866;  47  Am.  Dea  727,  and  note.  A  mechanic's  lien  can- 
not be  enforced,  when  the  contract  under  which  it  arises  is  made  with  an- 
other than  the  ostensible  owner  of  the  property  at  the  time,  or  without  his 
oonsent  or  anthority:  OalhrecUh  ▼.  Davidson^  25  Ark.  490;  99  Am.  Dec.  233, 
and  note;  Flannmy  ▼.  Rohmayert  46  Conn.  558;  33  Am.  Rep.  36,  and  note; 
M<mf09  ▼.  Weti,  12  Iowa,  119;  79  Am.  Dec.  524,  and  note;  Dunning  ▼. 
Thomas,  10  OoL  84.  A  mechanic's  lien  cannot  be  enforced  against  the  prop- 
erty of  an  infant,  beoaose  an  infant  cannot  make  a  yalid  contract,  and  the 
lien  implies  one:  Aivey  ▼.  Eeed^  115  Ind.  148;  7  Am.  St  Rep.  418;  and  on 
Ibis  point,  ioo  note  to  CMg  ▼•  Fan  Bebber,  18  Am.  St.  Rep.  592.  As  to  who 
has  snch  ownership  in  or  relation  to  property  that  he  can  Hind  it  by  a  me- 
ohanio's  lien,  see  extended  note  to  Loonie  ▼.  Hogan,  61  Aul  Deo.  689. 

MiOHAKia's  LisN.  —  PowxR  or  Guabdiam  to  Bind  Ward's  Pbopkrti 
BT  MiOBAHio'B  LoK:  See  Ouy  ▼.  Du  Uprey,  16  OaL  195;  76  Am.  I>«o.  518. 
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GUBBIBB   V.    NbLSOK. 

— BowDARXV  — North.  — If  land  intended  to  be  eonvejed  b  de« 
•eribed  in  a  deed  ae  oommencing  at  a  point  on  the  northweeterly  line  of 
H.  Street^  diatant  125  feet  north  of  the  northeasterly  line  of  Fourth 
Street^  and  mnning  thenoe  northeasterly  along  said  northwesterly  line 
•f  H.  Street  25  feet,  and  extending  back  from  H.  Street  75  feet,  the  word 
**  north  "  mnst  be  oonstmed  aa  meaning  due  north,  and  the  place  of  com- 
■lenoement  mnst  be  ascertained  by  finding  a  point  on  the  northwest- 
erly line  of  H.  Street,  which  ia  125  feet  dne  north  from  a  point  on  Fourth 
Street^  though  snoh  point  is  less  than  125  feet  from  the  oomer  of  EL  and 
Fovrth  atreeti. 

Theodore  H.  HiUellj  for  the  appellant 
T%oma$  F.  Barry^  for  the  reepondenta. 

Ds  Havkn,  J.-  This  is  an  action  to  recover  possession  of  a 
certain  lot  in  San  Francisco,  which  is  described  in  the  com- 
plaint  as  ^*  commencing  at  a  point  in  the  northwesterly  tine 
of  Harrison  Street,  distant  one  hundred  and  twenty-five  feet 
northeasterly  from  the  northerly  corner  of  Harrison  and 
Fourth  streets,  and  running  thence  northeasterly  along  said 
northeasterly  line  of  Harrison  Street  twenty-five  feet,''  and 
extending  back  from  said  street  a  distance  of  seventy-five 
feet  The  court  below  gave  judgment  for  the  defendants,  and 
the  plaintiff  appeals. 

It  appears  from  the  record  that  one  Jones  was,  on  Septem- 
ber 17,  1879,  the  owner  and  in  possession  of  the  lot  in  contro- 
▼ersy,  and  both  the  plaintiff  and  defendant  Schmalzlen  claim 
to  have  succeeded  to  this  title.  The  defendant  Schmalzlen 
claims  under  a  deed  executed  by  Jones  on  September  17, 1879, 
and  in  which  the  lot  conveyed  is  described  as  ''  commencing 
at  a  point  on  the  northwesterly  line  of  Harrison  Street,  dis- 
tant one  hundred  and  twenty-five  feet  north  of  the  northeast- 
erly line  of  Fourth  Street,  and  running  thence  northeasterly 
along  said  northwesterly  line  of  Harrison  Street  twenty-five 
feet,''  and  extending  back  from  Harrison  Street  a  distance  of 
seventy-five  feet 

The  plaintiff's  claim  of  title  is  based  upon  a  later  quit- 
claim deed  executed  by  Jones,  and  in  which  the  land  oonveyed 
is  described  as  in  the  complaint 

It  will  be  seen  from  the  foregoing  statement  that  the  only 
matter  to  be  decided  upon  this  appeal  is,  whether  the  deed 
of  September  17,  1879,  under  which  defendant  Schmalslen 
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claims,  describes  the  land  in  controyersy,  and  whether  that 
deed  does  bo  describe  it  or  not  depends  entirely  upon  the 
meaning  of  the  word  *'  north  "  as  used  in  its  first  descriptive 
call    The  first  call  in  the  deed  referred  to  is  for  a  point  in 
the  northwesterly  line  of  Harrison  Street  one  hundred  and 
twenty-five  feet  north  of  the  northeasterly  line  of  Fourth 
Street    The  court  below  found  as  facts:  **  10.  That  Harrison 
Street,  in  said  city  and  county,  runs  in  a  northeasterly  and 
southwesterly  direction,  and  Fourth  Street,  in  said  city  and 
county,  runs  at  right  angles  to  it,  in  a  northwesterly  and  south- 
easterly direction;  that  the  only  point  in  the  northwesterly  line 
of  said  Harrison  Street  which  is  one  hundred  and  twentjr- 
five  feet  due  north  from  the  northeasterly  line  of  said  Fourth 
Street  is  a  point  on  said  northwesterly  line  of  Harrison  Street 
eighty-eight  feet  four  and  three  eighths  inches  northeasterly 
on  said  line  of  Harrison  Street  from  the  north  comer  of  said 
Harrison  and  Fourth  streets,  and  thirty«six  feet  seven  and  five 
eighths  inches  southwesterly  on  said  line  of  Harrison  Street 
from  the  point  of  commencement  of  the  real  estate  described 
in  said  complaint    11.  That  a  line  drawn  due  south  from 
the  point  of  commencement  of  the  real  estate  deeeribed  in 
the  complaint  does  not  strike  the  northeasterly  line  of  said 
Fourth  Street  in  a  less  distance  than  one  hundred  and  seventy* 
five  feet  due  south  from  said  point  of  commencement** 

In  view  of  these  facts,  it  is  clear  that  if  the  word  **  north,'' 
as  used  in  the  first  descriptive  call  of  defendants'  deed,  is  to 
be  construed  as  meaning  due  north,  then  the  land  in  con« 
troversy  was  not  conveyed  by  that  deed,  and  the  judgment 
in  favor  of  defendants  must  be  reversed.  There  is  no  doubt 
that  the  word  *^  north  "  may  be  controlled  or  qualified  in  its 
meaning  by  other  words  of  description  used  in  oonnection 
with  it.  If,  for  instance,  the  deed  here  had  described  the 
lot  as  commencing  at  a  point  on  the  northwesterly  line  of 
Harrison  Street  one  hundred  and  twenty-five  feet  north  of  the 
north  corner  of  Harrison  and  Fourth  streets,  there  would  then 
have  been  a  necessity  to  construe  the  word  "north,**  as  thus 
used  to  describe  the  course  of  the  line  between  the  two  points 
named,  as  meaning  "  northeasterly,'*  in  order  to  harmonise 
with  the  points  given  for  the  beginning  and  ending  of  such 
line;  but  in  the  case  before  us  there  is  no  room  for  construo* 
tion,  and  the  court  would  not  be  warranted  in  giving  to  the 
word  "  north/'  in  the  call  referred  to,  any  other  than  its  or* 
dinary  meaning,  as  there  is  nothing  whatever  in  the  deed  to 
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indicate  or  suggeBt  that  it  was  used  in  any  other  sense.  The 
word  ^  north/'  unless  qualified  or  controlled  by  other  words, 
means  due  north,  and  that  is  its  meaning  in  the  deed  under 
consideration.  *'  The  term  '  northerly/  in  a  grant,  where  there 
is  no  object  to  direct  its  inclination  to  the  east  or  west,  must 
be  construed  to  mean  *  north ' ":  Brandt  v.  Ogden^  1  Johns. 
166.  See  also  FmU  v.  Woodward,  82  Cal.  220;  91  Am.  Deo. 
678;  Irwin  v.  Towne,  42  Gal.  884. 

It  follows  from  the  views  we  have  expressed  that  the  deed 
under  which  defendant  Sohmalslen  claims  does  not  describe 
the  land  in  controversy. 

It  is  not  alleged  in  the  answer  that  the  parties  to  this  deed 
adopted  the  description  which  it  contains  by  mistake,  and 
that  such  deed  was  intended  and  believed  by  them  to  convey 
the  land  which  is  the  subject  of  this  action.  If  such  mistake 
was  made,  it  may  be  shown  under  proper  pleadings,  and  the 
defendant  Sohmalslen  should  be  permitted  to  amend  his  an* 
Bwer  by  setting  forth  any  equitable  defense  which  he  may 
luiYe  to  this  action  growing  out  of  such  mistake,  if  it  was  made. 

Judgment  and  order  reversed. 

On  December  29, 1892,  the  following  order  was  made,  upon 
a  motion  of  appellant  to  modify  the  judgment:  — 

Da  Havkn,  J.  The  motion  of  appellant  to  modify  the  judg* 
ment  rendered  in  this  case  on  November  29,  1892,  by  direct- 
ing the  court  below  to  enter  judgment  for  the  plaintifif  on 
the  findings,  is  denied. 

We  did  not,  in  the  opinion  filed  on  that  date,  intend  to  be 
nnderstood  as  saying  that  upon  proof  of  the  single  fact  that 
the  parties  to  the  deed  of  September  17, 1879,  adopted  the  de- 
soription  which  it  contains  by  mistake,  the  defendant  would 
be  entitled  to  a  judgment  in  the  action,  nor  do  we  think  the 
language  used  by  us  can  be  so  construed.  The  question  as  to 
what  facts  should  be  alleged  in  order  to  constitute  an  equitable 
defense  to  the  action  growing  out  of  such  mistake,  if  made, 
was  not  before  us,  and  it  was  not  our  purpose  to  give  a  com- 
plete  outline  of  all  that  such  a  pleading  should  contain.  The 
sufficiency  of  such  an  answer  must  be  determined  by  the 
court  when  it  is  filed. 

BominABOB  —  Pbhumptioii  that  Coubsis  nr,  abb  Rub  AoooBDnro  to 

TkUB  MsBmiAV.  -*  Whtn  a  deed  describee  the  bonndary  line  (rf  the  land 

eoDTeyed  thereby  ••  oommenoing  at  a  point  weat  of  the  northeast  eorner  of 

%  oertain  section,  the  presumption  is,  that  the  point  is  due  west,  notwith* 
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itauiding  ihtt  north  lin*  of  tho  Motioa  k  aot  on  the  tme  meriduoi,  lint  thin 
promoiption  may  be  rebutted  by  extrnneone  testimony:  i?«ai  ▼•  Ttcoma 
BMUng  etc  Au'fK  2  Wash.  198;  26  Am.  St  Rep.  851»  nad  note.  And  eo 
the  word  '' easterly,  **  when  used  alooe  in  the  description  of  land,  will  be 
•ooatmed  to  mean  doe  east^  unless  other  words  are  need  to  ^altfy  its  sssan 
ingt  FraU  t.  Woodward^  82  CaL  219;  91  Am.  Dm.  078^  and  nota.  8m 
ifoftiii  ▼.  lAo^  94  CU.  199. 


[In  Baxx.] 
YULOAN   POWDBB   GoMPANT   V.  HbBOULBS   PoWDBB 

Company. 

(M  Caufobmia,  610.] 

OoKnuon  nr  Ristkaiht  or  Trads,  What  abb.  —  A  oontraot  between  oor- 
porationa  engaged  in  the  manufacture  and  sale  of  dynamite^  to  the 
sflbot  that  none  of  them  shall  make  any  shipment  to  aay  park  of  ^tm 
United  States  lying  east  of  the  eastern  boundaries  of  Montana,  Wyo* 
mtn|^  Colorado,  and  New  Mexico;  that  with  ro^eet  to  the  territory  west 
of  such  boundaries,  none  of  the  parties  shall  become  interested  in  tb* 
manufacture  and  sale  of  djmamite,  except  under  the  provisions  of  the 
oontract^  and  that  of  the  aggregate  quantity  of  the  dynamite  to  bo  sold, 
the  soTeral  parties  may  sell  only  such  proportion  as  is  designated  in  the 
oontract^  and  should  either  sell  in  excess  of  such  proportion,  it  should 
pay  over  to  the  other  parties  the  profits  of  such  excess;  and  that  » 
oommittee  to  be  appointed  by  the  ]>arties  to  the  oontraot  shall  fix  the 
price  at  which  the  dynamite  may  be  sold  in  the  states  and  territorieo 
•mbraced  within  the  agreement,  —  is  iniralid,  under  a  statute  declaring 
that  eirery  contract  by  which  any  one  is  restrained  from  exercising  » 
lawful  profession,  trade,  or  business  of  any  kind  is  to  that  exteat  Toid. 

Obitbaoxs  ih  RBrrRATNT  or  T&adx — Patent  Biohtb.  —  The  fact  that  one 
of  the  parties  to  a  contract  was  the  owner  of  letters  patent  for  certain 
methods  and  processes  of  making  dynamite  will  not  render  iralid  a  oon« 
tract,  otherwise  Toid  as  in  restraint  of  trade,  whereby  all  the  parties  to 
the  oontraot  agree  not  to  be  interested  in  the  mannfaetnre  or  sale  of  dy« 
Bamite  exoept  in  oertain  states  and  teiritories,  and  that  eveo  in  thoao 
states  and  territories  each  of  them  shall  manufacture  and  sell  a  certain 
quantity  only,  and  at  a  price  to  be  fixed  by  a  oommittee  to  be  ap» 
pointed. 

OnrntAOT  in  Rbstraint  or  Tbadb  oannot  Givb  Risb  to  a  Causb  or  Ao- 
nov.  The  oonrt  will  leaye  each  of  the  parties  where  it  finds  him.  Iff 
it  was  a  part  of  such  oontraot  that  If  aither  of  the  parties  should  eell 
beyond  a  designated  proportion  of  dynamite  he  would  account  to  tho 
others  for  the  profits  deriired  by  him  therefrom,  the  court  will  not  oom« 
pel  him  to  submit  to  an  examination  of  bis  books,  and  to  aeoount  fisr 
auoh  sum  as  may  be  found  due  from  him  according  to  the  proTisiona  of 
tha  oontraot. 

H  0.  Van  Ness  and  L.  A.  Redman^  for  the  appellant 
JRBb&uryi  Blanding^  and  Hayne^  for  the  respondents. 
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McFabland,  J.  On  June  2,  1884,  a  written  contraet  was 
entered  into  by  and  between  the  Oiant  Powder  Companji 
party  of  the  first  part,  the  California  Powder  Works,  party  of 
tbe  eeoond  part,  and  the  Safety  Nitro  Powder  Company,  the 
Vnlean  Powder  Company,  and  the  California  Vigorit  Powder 
OcMnpany,  parties  of  the  third  part,  all  corporations  existing 
under  the  laws  of  this  state.  Tbe  contract  was  about  the  man* 
nfacture  and  sale  of  nitro-glycerine  powders,  called  dynamite. 
This  action  was  brought  by  the  said  Vulcan  Powder  Com- 
pany,  one  of  said  parties  of  the  third  part,  against  all  of  the 
other  parties,  to  enforce  certain  parts  of  said  contract  The 
defendant  the  California  Powder  Works  demurred  to  the  com- 
plaint, upon'  the  ground,  among  otherS|  that  the  contract  was 
in  restraint  of  trade,  and  therefore  against  public  policy,  and 
Tmd.  The  demurrer  was  sustained  by  tbe  trial  court,  and 
jodgment  rendered  in  fitvor  ot  said  defendant.  Plaintiff  ap* 
peals  finom  the  judgment. 

At  common  law,  originally,  all  contracts  which  in  any  de- 
gree tended  to  the  restraint  of  toade  were  void;  but  afterwards 
the  role  was  relaxed  so  as  to  countenance  contracts  for  the 
partial  restraint  of  trade,  —  Uiat  is,  contracts  in  which  the 
restraint  was  confined  to  reasonable  limits  of  time  or  placCi 
and  which  were  founded  upon  sufficient  consideration,  etc 
(Quite  a  full  statement  of  the  rule  at  common  law  is  to  be 
found  in  WriglU  r.  Ryder^  86  Cal.  856;  95  Am.  Dec.  186.) 
The  rale,  however,  was  uncertain,  and  led  to  much  perplexing 
legislation;  and  the  law  upon  the  subject  in  this  state  is  now 
declared  in  section  1678  of  the  Civil  Code.  That  section  is 
as  follows:  ^  Every  contract  by  which  any  one  is  restrained 
from  exercising  a  lawful  profession,  trade,  or  business  of  any 
kind,  otherwise  than  is  provided  by  the  next  two  sections,  is* 
to  that  extend  void.'*  The  next  two  sections  merely  provide 
that  one  who  sells  the  good-will  of  a  business  may  agree  not 
to  carry  on  a  similar  business  within  a  specified  county  or  city; 
and  that,  in  anticipation  of  a  dissolution  of  a  partnership,  a 
partner  may  agree  not  to  carry  on  a  similar  business  within 
the  city  or  town  where  the  partnership  business  is  transacted. 
Neither  of  these  two  exceptions  apply  to  the  case  at  bar;  and 
if  the  contract  here  sued  on  is  obnoxious  to  said  section  1678, 
then  the  demurrer  was  properly  sustained,  and  the  judgment 
should  be  affirmed. 

Passing,  for  the  present,  a  point  of  appellant  based  upon 
certain  patent  rights,  it  is  clear  that  the  contract  is  in  restraint 
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of  trade  and  void.  It  is  quite  long;  bat  for  the  purposes  of 
the  question  now  before  us,  it  is  necessary  to  notice  only  somo 
of  its  provisions. 

The  contract,  which  is  for  a  term  of  three  years,  provides 
that  neither  of  the  parties  thereto  shall  make  any  shipment  of 
dynamite  to  any  part  of  the  United  States  lying  east  of  tho 
eastern  boundaries  of  Montana,  Wyoming,  Colorado,  and  New 
Mexico.  With  respect  to  the  territories  lying  west  of  said 
boundaries,  it  provides  that  ''except  under  the  provisions  of 
this  instrument,  none  of  the  parties  hereto  shall  be  or  become 
interested,  directly  or  indirectly,  in  the  manufacture  or  sale 
of  dynamite  powder."  It  provides  that  each  party  shall  sell 
only  a  certain  per  cent ''  of  the  aggregate  quantity  of  dyna- 
mite sold  by  all  the  parties  hereto,"  —  the  per  cent  to  be  sold 
by  some  of  the  parties  being  larger  than  that  allowed  to  be 
sold  by  others;  and  that  *'  when  any  party  shall  exceed  the 
said  proportion,  the  party  selling  the  excess,  as  ascertained 
by  the  quarterly  statement,  hereinafter  more  particularly  re- 
ferred to,  shall  pay  over  to  the  other  parties  the  profits  on 
such  excess."  It  provides  that  the  profitis  on  such  excess  shall 
be  ascertained  by  a  standing  committee,  to  whom  each  partj 
shall  make  quarterly  reports,  by  computing  the  difference  be- 
tween the  "  manufacturing  cost"  of  such  excess  —  said  cost 
to  be  fixed  by  said  committee  —  and  the  average  price  real- 
ized by  all  the  parties.  It  provides  that  said  standing  com* 
mittee  "  shall  have  power  to  fix  the  prices  at  which  dynamite 
shall  be  sold  in  the  states  and  territories  embraced  within  the 
agreement,"  and  that  '*  these  prices  shall  be  known  as  the 
selling  prices,  and  upon  them  all  the  parties  hereto  shall  be 
required  to  settle  with  the  standing  committee."  It  providee 
that  the  prices  and  the  '' manufacturing  cost"  may  be 
*'  changed,  at  the  discretion  of  the  standing  committee  ";  that 
each  party  shall  account  to  said  committee  for  all  dynamite 
sold;  and  that  said  committee  may  impose  fines  on  any  party 
violating  the  contract,  and  may  exercise  other  powers  not 
necessary  to  be  here  mentioned.  And  it  provides  that  the 
contract  may  be  terminated  at  any  time,  if  ''other  party 
or  parties  shall  begin  the  manufacturing  and  selling  dyna- 
mite within  the  territory  named,  in  competition  to  the  parties 

hereto." 

The  above-stated  provisions  of  the  contract  are  clearly  in  re- 
straint of  trade  and  against  public  policy;  and  this  conclusion 
is  too  obvious  to  need  argument,  authorities,  or  elucidation. 
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2.  Appellant  contends  that  the  principle  that  contracts  In 
restraint  of  trade  are  void  does  not  apply  to  the  contract  here 
sued  on,  because  it  deals  with  certain  patent  rights. 

The  facts  on  which  this  point  is  based  are  these:  It  appears 
fix>in  the  contract  that  three  of  the  contracting  parties  were 
the  owners  of  certain  letters  patent  for  invention  of  methods 
or  processes  for  making  dynamite.  The  other  two  parties, 
▼ix.,  the  plaintiff  herein  and  the  Vigorit  Powder  Companyi 
did  not  have  any  such  patent  There  is  a  good  deal  of  reci- 
tation in  the  contract  about  these  patents,  and  mention  is 
made  of  an  ^  interchange  of  rights  **  under  them.  It  is  recited 
that  the  parties  are  desirous  of  being  released  from  all  claims 
for  any  infringement,  '*  real  or  alleged,''  of  said  patents,  and 
of  obtaining  license  from  each  other  to  manufacture  under 
said  patents;  and  **  in  consideration  of  the  premises,  and  of 
certain  valuable  considerations''  (not  stated),  they  enter  into 
the  contract  As  the  plaintiff  and  the  Vigorit  company  had 
no  patent,  it  is  obvious  that  the  consideration  moving  from 
them  was  their  covenant  to  refrain  from  competition  in  the 
dynamite  business,  and  that  they  had  no  patent  rights  to 
•*  interchange." 

In  some  text-books  and  decisions,  it  has  been  stated,  gen- 
erally, that  the  rule  about  contracts  in  restraint  of  trade  being 
▼oid  does  not  apply  to  patent  rights;  but  as  applied  in  the 
adjudicated  cases,  it  means  only  that  a  trader  may  sell  a 
patent  right,  or  a  secret  in  his  trade  or  art,  and  restrain  him- 
self generally  from  the  use  of  it,  or  from  other  acts  which 
would  lessen  the  value  of  the  patent  sold.  And,  of  course,  as 
a  patent  is  a  sort  of  monopoly,  the  owner  may  manufacture 
under  it,  or  not,  as  he  pleases,  and  may  make  either  a  partial 
or  entire  assignment  of  it,  and  may  protect  his  assignee,  not 
only  by  an  agreement  not  to  use  the  patent  (which  would  be 
unnecessary,  because  such  use  would  be  an  infringement), 
but  by  a  covenant  not  to  interfere  in  any  way  with  the  profits 
to  be  derived  from  the  assigned  patent.  The  cases  cited  by 
appellant  {Morse  Twist  DriU  etc.  Co.  v.  IfofM,  103  Mass.  73; 
4  Am.  Rep.  513;  Taylor  v.  Blanehard,  18  Allen,  870;  90  Am. 
Dec.  203;  Steams  v.  Barrett^  1  Pick.  443;  11  Am.  Dec.  223; 
Mackinnon  Pen  Co.  v.  Fountain  Ink  Co.^  16  Jones  &  8.  447; 
Jarvis  v.  Pecky  10  Paige,  118)  go  no  farther  than  this.  In- 
deed, most  of  those  cases  go  upon  the  old  rule,  that  there  may 
be  a  contract  in  partial  restraint  of  trade,  independent  of  the 
right  of  the  patentee,  and  upon  the  principle  applied  in  said 
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flection  1673  of  our  code  to  the  sale  of  the  good-will  of  a  btisi- 
neea.  Bat  no  case  has  been  cited  in  which  it  has  been  held 
that  several  persons  or  oomponies  can  legally  enter  into  a 
business  combination  to  control  the  manufacture,  or  sale,  or 
price  of  a  staple  of  commerce  merely  because  some  of  the  con- 
tracting parties  hrve  letters  patent  for  certain  grades  of  thai 
staple.  Indeed,  the  contract  before  us  is  not  confined  to 
dynamite  produced  under  the  processes  of  the  named  pat- 
ents. It  speaks^  in  places,  of  ''dynamite''  generally,  and 
provides  that  the  contract  may  be  terminated  if  '*  other  party 
or  parties  shall  begin  the  busineaa  of  manufacturing  and  sell* 
ing  dynamite  within  the  territory  named,  in  competition  to 
the  parties  hereto,'' — thus  recognising  the  probability  of  other 
piersons,  not  having  the  patents  named,  entering  into  the  buai- 
iiess  of  making  and  selling  the  very  Commodity  that  is  the 
aubject  of  the  contract. 

3.  Appellant  contends  that  even  though  the  oontraot  ba 
void,  still  this  action  can  be  maintained. 

The  contract  provides  that  each  of  the  parties  ohaU  mak» 
periodical  verified  reports  to  the  standing  committee  of  the 
amount  of  dynamite  sold  by  it,  and  that  each  party  shell 
have  the  right  to  make  quarterly  examinations  of  the  books 
of  account,  papers,  and  vouchers  of  each  of  the  other  parties; 
and  the  gist  of  the  complaint  is,  that  the  defendants  have 
made  false  reports  of  the  amount  of  dynamite  sold  by  them, 
and  refuse  to  allow  an  examination  of  the  books,  etc.  The 
object  of  the  action  is  to  compel  defendants  to  allow  such  ex- 
amination of  their  books  and  papers,  and  for  a  judgment 
against  them  for  such  amount  of  money  as  may  be  found  to 
be  due  from  them  to  plaintiff  according  to  the  provisions  of 
the  contract. 

The  rule  upon  the  subject  is  expressed  in  the  maxim.  Ex 
turpi  causa  non  oritur  actio.  No  cause  of  action  can  arise  out 
of  an  ill^al  contract;  and  a  court  will  leave  the  parties  to 
such  a  contract  exactly  where  it  finds  them.  Courts  have 
held,  in  a  few  instances,  against  the  current  of  authority,  that 
where  money  or  other  property  has  accumulated  under  aa 
illegal  contract,  equity  will  not  refuse  to  dispose  ol  such  prop- 
erty as  between  the  parties.  Appellant  has  cited  some  of  such 
decisions.  But  in  case  at  bar,  the  provisions  sought  to  be  en- 
forced by  the  action  are  the  very  means  established  by  the 
parties  to  the  contract  for  the  purpose  of  making  sure  their 
illegal  agreements.    They  are  inseparably  interwoven  with 
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the  wliola  taxtmre  <^  the  oontracty  and  partake  of  Its  general 
character.  To  grant  the  prayer  of  the  complaint  would  be  to 
pni  into  operation  the  only  machinery  by  which  one  of  the 
paiiMMi  to  the  contract  could  enforce  it  against  the  others. 
Therj  most  be  left  where  they  are. 
The  judgment  is  affirmed. 

CamrtLAoa  nr  BsBrauvr  or  TaAns— What  ims.  —  A  ooetrtdt  •oterad 
iaio  brtwaen  indBpendant  daalen  and  maaiifaotai«n  in  the  aame  line  of 
wUoh  impoeee  onreMonable  restriodoni  npon  trade  and  the  free- 
ol  the  partiaa  thereto^  the  tendency  oi  whioh  ie  to  pretnent  competition^ 
la  mmiUmif  to  pdUfte  poliey  and  wndz  Vmu  ife.  Oil  Ck  t.  A4(me,  83  Tex. 
iSD;  9SAiB.St.Kep.eeQ^andaeta.  At  to  what  oontmeta  aia  in  reetraimt  of 
trade,  eee  extended  notee  to  CtUtakan  r.  DowHoUiif^  13  Am.  Rep.  173;  Angier 
▼•  WMer,  92  Am.  Dea'  751;  PSbe  ▼.  Thoma§t  7  Am.  Dea  743.  A  oontract 
is  %oM  reitnint  of  trade  in  a  etate^  the  tendeney  of  whioh  ie  to  prevent 
inanartieleof  ■onuanrenand  oreafte*  monopoly  therein,  is  void: 
▼.  HtbrmJm  DkiOb^  0^,  29  Kob.  700.  See  abo  extoodod  notee  to 
flmdgr.  Orm&$^  69  Am.  Rep.  S8^  and  SmaUeifw,  Orient,  36  Am.  B^  261^ 
hi  widoh  the  anbjeot  ie  fnrUior  diionieed,  and  in  whioh  eaeee  are  oolloeted 
S^vi^  jnftenmn  of  oontraoti  la  reetraint  of  trade  whieh  were  held  Talid* 
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ICoraev  «e  VMaxa.  — OemrxBa-AfmATns  will  not  be  reoelTod 
to  sebet  the  allegation''of  merite  oontained  in  affidavite  presented  by  a 
party  moving  for  relief  from  a  Judgment  by  default. 
JtaoMMMTy  RsuES  AOAimrr,  10R  MOTAXB  or  Law.  —If  a  defendant  fails  to 
make  hie  defenee  to  an.aotton  beoanee^  after  consniting  with  an  attor- 
Mgr«  be  ia  advieed  by  oaoh  attorney  that  his  defense  is  not  good  in  law, 
aad  believea  and  reiiee  npon  the  advioe  ao  giTon,  he  may,  on  motion,  be 
loUered  from  a  judgment  snbeequently  entered  against  him  by  defaalti 
If  the  attorney  wae  mistaken,  and  the  defense  was  good  in  law,  and  would 
have  been  interpoeed  hot  for  the  advioe  reoeived.  A  statute  anthoria- 
lag  relial  to  be  giaated  epoe  motion  from  a  judgment  entered  against  a 
party  tbrongb  his  mistake^  iaadverteaoe^  or  exonsaUe  neglect  ie  not  re- 
■trioted  to  mietakee  of  fact,  but  authorises  relief  to  bo  granted  on  aooonnt 
of  a  nustako  of  law* 

Qwrge  D.  CoUiiMf  for  the  appellant. 

Bojfd,  FiJUdf  (md  H^burg^  for  the  respondent 

Hatnss,  C.  Appeal  from  an  order  vacating  a  judgment 
•ntered  against  defendant  upon  default. 

The  affidavit  of  defendant  stated  facts  showing  a  sufficient 
defense  to  plaintiff's  actioui  at  least  as  to  the  first  cause  of 
action. 
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Plaintiff  filed  a  counier-affidavity  which,  it  is  contended^ 
rebuts  the  facts  stated  in  defendant's  affidavit 

It  is  well  settled  that  a  default  will  not  be  set  aside  unlesui 
a  sufficient  affidavit  of  merits  is  filed;  but  proper  practice 
does  not  permit  the  facts  stated  in  defendant's  affidavit,  which 
constitute  his  defense  to  the  action,  to  be  rebutted  by  counter- 
affidavits.  The  court  will  not  try  the  merits  of  the  case  upon 
affidavits,  but  will  hear  counter-affidavits  as  to  the  excuse  for 
permitting  the  default:  Franda  v.  Cox^  83  Cal.  823;  Oracier 
V.  Weir,  46  CaL  63. 

Defendant's  affidavit,  after  fully  stating  the  facts  constitut- 
ing his  defense  to  the  action,  alleged,  as  the  reason  why  he 
permitted  a  default  to  be  taken  against  him,  that  as  soon  as 
he  was  served  with  the  summons  he  consulted  an  attorney, 
whose  name  he  gives,  and  explained  to  him  the  facts  stated 
in  his  affidavit,  and  was  advised  by  said  attorney  that  he  had 
no  defense,  and  believing  and  relying  upon  said  advice,  did 
not  answer  the  complaint 

Appellant  does  not  deny  in  his  counter-affidavit  that  re* 
spondent  received  that  advice,  but  denies  that  he  made 
default  for  that  reason,  and  alleges  that  it  was  because  he 
supposed  himself  to  be  '^  execution-proof."  It  is  not  probable 
that  if  that  was  the  reason  why  he  permitted  a  default  to  be 
taken,  that  he  would  have  consulted  an  attorney  in  regard  to 
a  defense  to  the  action;  but  having  done  so,  and  having  been 
advised  that  he  had  no  defense,  it  is  quite  natural  that  he 
should  assert  to  plaintiff  that  he  '*  could  hang  his  judgment 
on  the  wall,"  —  tbnt  he  could  n't  collect  it 

Appellant  contends,  however,  that  the  erroneous  advice  of 
counsel  as  to  the  law  of  the  case  upon  which  the  defendant 
relied,  and  because  of  which  he  supposed  the  default  to  be 
taken,  is  not  a  sufficient  ground  for  setting  it  aside. 

We  are  not  referred  by  counsel  to  any  case  where  this  pre- 
cise question  has  been  decided  by  this  court.  Appellant  cites 
cases  where  it  is  held  that  the  negligence  of  the  attorney  will 
not  avail  to  set  aside  a  default,  and  contends  that  therefore 
his  ignorance  will  not  avail. 

Ignorance  is  often  the  result  of  negligence,  though  it  cannot 
always  be  attributed  to  that  cause. 

Defendant  was  not  guilty  of  any  negligence.  Had  he  relied 
upon  his  own  judgment  as  to  the  law  applicable  to  the  fact  of 
bis  case,  it  might  have  been  negligence.    But  he  went  to  a 
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practicing  attorneyy  and  had  a  right  to  suppose  him  to  bo 
competent,  and  was  jnstified  in  acting  upon  his  advice. 

Section  473  of  the  Code  of  Civil  Procedure  is  broad  enough 
to  jostify  the  action  of  the  court  below  in  relieving  a  party 
from  a  mistake  of  law  on  the  part  of  his  attorneyi  when,  by 
his  reliance  upon  it,  he  is  prevented  from  making  any  defense. 

The  language  of  this  section  does  not  limit  the  relief  to 
miatakes  of  fack 

Section  1576  of  the  Civil  Code  is  as  follows:  ^  Mistake  may 
be  either  of  fact  or  law.''  So  that  it  would  seem  clear  that  in 
naing  the  word  **  mistake,"  in  section  478  of  the  Code  of  Civil 
Procedure,  without  any  qualification,  it  was  intended  not  to 
restrict  the  court  in  granting  relief  in  furtherance  of  justice 
to  that  kind  of  mistake  which  involves  only  facts.  That  this 
was  the  intention  of  the  code  commissioners  is  plain  from  their 
note  to  section  1576  of  the  Civil  Code.  They  said:  ''This 
chapter  undoubtedly  modifies  the  rule  heretofore  existing  in 

this  state  as  to  mistake  of  law The  rule  that  no  relief 

should  ever  be  granted  on  the  ground  of  mistake  of  law  seems 
too  harsh,  and  in  some  cases  might  work  great  hardship. 
There  is,  however,  no  doubt  but  that  relief  upon  this  ground 
must  be  granted  with  extreme  caution,  and  only  in  a  limited 
class  of  cases. 

In  Whereatt  v.  Ellis,  70  Wis.  207,  6  Am.  St.  Rep.  164,  the 
9yUabuSj  which  correctly  states  the  point  decided,  is  as  fol- 
low: ''Where  judgment  for  a  considerable  sum  has  been 
taken  upon  a  default  which  was  caused  by  the  defendant  fol- 
lowing  in  good  faith  the  advice  of  his  attorney,  and  a  meri- 
torious  defense  is  alleged,  the  court,  upon  application  duly 
made,  should  grant  a  trial  or  hearing  upon  the  merits  upon 
such  terms  or  conditions  as  to  do  no  injustice  to  the  plaintiff; 
and  a  refusal  to  grant  such  hearing  is  an  abuse  of  discretion/' 
See  also  Morgan  v.  Bishop,  61  Wis.  410,  and  Hanson  v.  Michel^ 
mm,  19  Wis.  498. 

In  Baxter  v.  Chute,  the  supreme  court  of  Minnesota,  in  an 
opinion  filed  June  13,  1892  (52  N.  W.  Rep.  379),  where  a  de- 
fault was  suffered  because  of  the  ill  advice  of  counsel,  reversed 
the  order  refusing  to  set  aside  the  default,  and  held  that  ''a 
mistake  of  law  may  afford  ground  for  relief  as  well  as  a  mis- 
take of  fact."  To  the  same  effect  is  Brovmv,  Brovm,  87  Minn. 
128.  In  both  these  states  the  language  of  the  statute  as  to 
the  ground  of  relief  is  the  same  as  ours. 
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Of  course,  it  does  not  follow  that  all  mistakes  of  law  are  to 
be  relieved  against  A  sound  discretion  contraUed  by  an  eo* 
lightened  judgment,  keeping  in  view  public  interests  and  the 
dne  and  (vdorly  administration  of  the  law,  is  to  be  ezerdsed 
in  granting  that  relief  which  justice  between  tho  parties  to 
the  cause  seems  to  requina. 

The  view  we  have  taken  and  the  authorities  above  cited  are 
not  inconsistent  with  the  cases  cited  by  appellant.  Most  of 
those  cases  were  bills  in  equity  to  be  relieved  against  judg- 
ments based  upon  circumstanees  materially  different  fix>m 
the  case  at  bar.  None  of  thorn  decide  that  equity  will  not 
relieve  in  proper  cases.  SwiUh  v.  TwnBtead^  G6  GaL  177,  is 
much  relied  upon  by  appdlant  That  was  a  ease  of  negli* 
genoe  on  the  part  of  the  attorney.  The  court  said:  ^*  In  such 
cases  as  this*'*  parties  are  hdd  mt  entitled  to  relief  on  so* 
count  of  the  negligence  of  their  attomeya  If  in  no  case  par* 
ties  were  relieved  from  the  negligenoe  of  tiieir  attorneySi  thero 
would  be  much  force  in  appellant's  argomeot  that  no  relief 
could  be  had  against  their  mistakes.  But  rdief  is  granted 
against  the  negligence  of  the  attorney,  where  it  is  excssahlei 
and  therefore  appellant's  argument  fiaiie. 

The  terms  upon  which  the  order  appealed  from  was  grantad^ 
leaving,  as  it  does,  the  plaintiff  secure  in  his  right  to  snlijeot 
certain  property  of  the  defendant  to  the  sathfaetion  of  anj 
judgnftent  he  may  obtain,  was  proper,  and  pievsnts  any  injus* 
tice  which  might  otherwise  resnlt  to  hiou 

The  order  appealed  from  should  be  affirmed, 

Vanclief,  C^  and  Foots,  C,  oonourred. 

For  the  reasons  given  in  the  foregoing  opinion,  Che  order 
appealed  from  is  affirmed. 

Harrison,  J.,  Paterson,  J.,  QabouttBi  J« 

Hearing  in  Bank  denied. 

MisTAKK  or  Law — Rklisf  aoainbt.  —  Equity  will  grant  relief,  wbere^  hj 
accident,  mistake,  fraud,  or  otherwise,  a  party  has  obtained  an  unfair  ad^ 
▼antage  in  a  conrt  of  law,  without  negligenoe  on  the  part  of  the  adrene 
party:  DurUap  ▼.  Steere^  92  CaL  344;  27  Am.  St  Rep.  143,  and  note.  Mk- 
takes  of  law  caused  by  fraad,  impoeition,  or  misrepreeentation  may  be  re* 
lieved  against  in  equity:  Kyle  v.  Fehe^  81  Wia.  67;  29  Am.  S&  Bep.  8661, 
and  note  with  cases  collected.  See  also  extended  note  to  Black  ▼•  Ward^  16 
Am.  Rep.  171-184.  In  our  judgment,  the  conclusion  reached  in  the  princi- 
pal case  might  have  been  rested  upon  the  ground  that  the  negleot  of  the 
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Mndaat  wms  aauMe;  mad  HuA,  had  It  been  to  reeled,  lees  Injnrfom  oon- 
■feeoeee  might  hare  reealted  than  are  likely  to  follow  the  aanoancement 
ff  the  rale  that  an  iMmiey'e  error  of  law  ie  a  ground  for  reliet  For  if  our 
ava  in  themeelTee  grounde  for  interpoeition  in  favor  of  oar  eiienti^ 
than  sat  ba  withoat  oaaeeo  of  ledresi^  and  the  woret  of  ae  ihall 
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Djinybb  and  Rio  Gbandb  R't  Go.  v.  Ghuboh. 

117  COLOBADO,  L] 

TlZATKur — PmsovAMT,  WHiu  MAT  BB  Taxui.  —  A  State  has  a  right  to 
tax  all  ptnonal  propwty  found  within  its  Jnrisdiotion,  without  regard  to 
tht  plaoo  of  tha  ownar'a  domidla. 

Xazaixov  of  Railway  Cabs  Shoaobd  iv  iBTBBflTATB  Oommbbob.— A  atato 
has  tha  right  to  tax  railway  oars  found  within  its  bovndaries,  although 
fhoy  are  angaged  in  interstate  eommeroe^  and,  though  used,  are  not  owned 
bj  the  oompany  to  whioh  they  are  assaseed. 

Xazatxoh.  —All  Rolldto  Stook  owned^  need,  or  operated  by  a  domeatio 
lailway  oompany  is^  by  the  Colorado  statutes,  placed  upon  the  same  foot- 
ing with  referenoe  to  state  taxation,  regardless  of  the  interest,  as  leeaoa 
ar  owner,  of  the  oompany  operating  it.  It  is  not  exempt  from  taxation 
merely  because^  in  performing  its  regular  Journeys,  it  sometimes  passes 
•at  of  the  state  and  beoomeo  temporarily  useful  in  operating  other  rail« 

XaXATiOB  or  Railway  PBBflOBALTY,  — Suoh  personal  proper^  as  is  owned 
or  oontroUed  by  a  railway  oompany,  but  Is  not  used  in  the  direct  opera* 
tion  of  its  road  within  the  state,  oannot  be  taxed  for  state  purposes, 
thoagh  such  proper^  may  be  so  employed  as  to  indireotly  aid  in  oarry* 
ing  on  the  business. 

Taxation.  —  Pollmab  Slbbpimo-oabs  controlled  and  operated  by  a  do- 
mestic railway  company,  though  owned  by  a  foreign  corporatioD,  may 
be  assessed  to  the  domestia  corporation  for  state  taxea  when  found 
within  the  borders  of  the  state,  although  they  are  employed  one  third  of 
tha  time  outside  the  state  in  tha  transaction  of  business. 

Wolcott  and  Vaile^  and  H.  F.  May^  for  the  plaintiflT. 

Alvin  Marsh  and  J.  H.  Maupin^  attom^y-jfendroly  for  the 
defendant. 

Hblm,  G.  J.    When  the  arguments  in  this  case  were  origi- 
nally filed,  two  questions  were  presented  for  adjudication* 

2IU 
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The  fint  and  more  seriouB  of  these  questions  involved  the 
eoDstitational  right  of  the  state  to  levy  any  tax  upon  Pullman 
aleepers.  It  was  stipulated  that  the  cars  assessed  were  the 
"sole  and  exclusive"  property  of  a  corporation  organized  and 
liaviog  its  principal  plaoe  of  business  in  the  state  of  Illinois. 
And  ooiinsel  for  plaintiff  contends  that  since  they  convey 
passengers  from  state  to  state,  they  are  merely  vehicles  em- 
ployed in  interstate  commerce,  and  hence  are  not  subject  to 
kesl  taxation.  The  proposition  is  advanced  that  the  attempt 
of  the  state  to  levy  these  taxes  was  a  violation  of  the  provis- 
ion  of  the  federal  constitution  investing  Congress  with  the 
power  ^  to  regulate  commerce  •  .  •  •  among  the  several 
statee":  Art.  1,  000.8. 

Becentljy  the  above  question  has  been  squarely  determined 
by  the  supreme  court  of  the  United  States.  That  court  em* 
idoys  the  following  language:  '^  The  fact  that,  instead  of  stop- 
ping at  the  state  boundary,  they  [Pullman  cars]  cross  that 
boundary,  in  going  out  and  coming  back,  cannot  affect  the 
power  of  the  state  to  levy  a  tax  upon  them.  The  state,  having 
the  right,  for  the  purposes  of  taxation,  to  tax  any  personal 
property  found  within  its  jurisdiction,  without  regard  to  the 
place  of  the  owner's  domicile,  could  tax  the  specific  cars  which 
at  a  given  moment  were  within  its  borders '':  PuUman  Palace 
Oar  Co.  ▼•  Commonwealth^  141  U.  S.  18. 

The  foregoing  decision  was  not  unanimous;  three  of  the 
judges  united  in  a  dissenting  opinion,  and  one  judge  did  not 
participate.    The  dissenting  opinion  sanctions  the  view  urged 
upon  OS  by  counseL    It  concedes  that  the  non-residence  of 
the  owner  is  not  at  all  decisive  against  the  right  to  tax;  but 
it  holds  that  in  this  regard  there  is  a  broad  distinction  between 
property  which  is  permanently  located  in  one  state  for  ordi- 
nary use  and  sale,  and  property,  such  as  that   now  under 
oonsideration,  which  is  merely  an  appliance  used  in  the  trans- 
portation of  interstate  commerce.    Incidentally,  it  is  said  in 
this  opinion:  **  But  the  ships  that  traverse  the  sea  and  the 
ears  that  traverse  the  land  in  those  lines  (steamship  lines  and 
continental  railways)  being  the  vehicles  of  commerce,  inter- 
state or  forei{(n,  and  intended  for  its  movement  from  one  state 
or  country  to  another,  and  having  no  fixed  or  permanent  nttM, 
or  home,  except  at  the  residence  of  the  owner,  cannot,  without 
an  invasion  of  the  powers  and  duties  of  the  federal  govern- 
ment|  be  subjected  to  the  burdens  of  taxation  in  the  places 
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where  they  only  go  or  come  in  the  transaotion  of  fheir  hasi- 
ness,  except  where  they  belong.^ 

Both  of  these  opinions  are  strong  and  penoasiye;  bofc  of 
coarse  we  are  bound  to  accept  the  new  promulgated  by  m 
majority  of  the  learned  judges. 

Assuming,  therefore,  that  the  oars  assessed  by  the  board  of 
equalisation  are  subject  to  taxation  in  this  state,  we  turn  to 
the  remaining  question  submitted  for  consideration,  tIs.,  oaa 
such  taxes  be  collected  of  the  Denver  and  Bio  Grande  Bail- 
way  Company,  a  domestic  corpOTatioui  using  and  operating 
the  cars,  the  sole  and  exclusire  ownership  thereof  being,  mm 
already  remarked,  in  a  foreign  oorporation^  with  its  domioileip 
principal  office,  and  principal  place  of  business  in  the  state  of 
Dlinois? 

The  answer  to  this  question  must  be  found  in  the  constitu- 
tional and  statutory  provisions  regulating  the  subject  of  tax- 
ation. The  case  of  Pulhnan  Palace  Oar  Co.  v*  CommonweaUk, 
141  n.  S.  18,  vindicates  the  right  of  the  state  of  Pennsylvania 
to  levy  taxes  against  the  Pullman  company  upon  Pullman 
sleepers  passing  through  that  state.  It  does  not,  therefore, 
aid  us  in  the  branch  of  the  present  controversy  now  under 
consideration.  In  Carlisle  v.  PuUman  Palace  Car  Co.j  8  CoL 
820,  54  Am.  Bep.  658,  to  which  our  attention  is  invited,  the 
liability  of  the  railway  company  was  expressly  excluded  from 
determination;  hence  that  opinion  can  only  assist  us  as  its 
careful  reasoning  upon  the  general  subject  may  point  toward 
a  correct  conclusion.  The  undoubted  tendency  of  this  reason- 
ing foreshadows  the  view  that  property  used,  as  well  as  that 
owned,  may  be  assessed  against  the  railway  using  it 

The  constitution  (art.  10,  sec.  10)  reads  as  follows:  *'  AU 
corporations  in  this  state,  or  doing  business  therein,  shall  be 
subject  to  taxation  for  state,  county,  school,  municipal,  and 
other  purposes,  on  the  real  and  personal  propertj  owned  or 
used  by  them  within  the  territorial  limits  of  the  authority 
levying  the  tax.''  The  framers  of  the  constitution  have  thus 
expressed  in  unequivocal  language  their  intention  to  subject 
corporations  to  the  payment  of  taxes  upon  personal  property 
used  by  them,  even  though  such  use  be  not  united  with  the 
ownership.  It  is  possible  that  this  provision  is  not  self-en* 
forcing,  and  that,  standing  alone,  its  manifest  purpose  would 
fail  for  want  of  proper  regulations  touching  the  manner  of  ae- 
sessing  and  collecting  the  taxes  referred  to.    But|  as  we  shall 
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presently  fiee,  it  is  unnecessary  to  speculate  npon  sucli  a  con* 
tingeney* 

Before  passing  to  a  consideration  of  the  statutes  relating  to 
lerenoe,  it  is  appropriate,  though  perhaps  not  necessary,  to 
notice  briefly  the  character  of  plaintiff's  control  over  Pullman 
rieepers  opon  its  line.  Notwithstanding  the  express  state- 
Bent,  among  the  stipulated  facts,  that  these  cars  are  the  *^soIe 
sad  ezoIasiTe*'  property  of  another  corporation,  it  is  obvious 
from  the  lemaining  provisions  of  the  stipulation  itself,  coupled 
with  oonceflsions  made  by  counsel  in  argument,  that  plaintiff 
had  an  iniportant  and  valuable  interest  therein.  By  virtue  of 
a  contract  with  the  owner,  coyering  a  period  of  fifteen  years, 
these  ears  were  under  the  control  of  plaintiff,  with  an  option 
in  favor  of  plaintiff  for  the  purchase  thereof.  They  took  the 
place,  upon  phiintiff's  trains,  of  ordinary  passenger-coaches. 
For  persons  carried  in  them  plaintiff  collected  the  usual  rail- 
road fare;  the  revenue  thus  received  being  several  times  the 
amount  exacted  by  the  owner  (the  Pullman  company)  for 
the  additional  luxury  of  sleeping  accommodations. 

The  Pallman  company  employed  a  car^conductor  and  porter 
to  preeerye  order,  collect  berth-tickets  or  fares,  and  attend  to 
the  convenience  and  comfort  of  passengers.  But  the  cars, 
fike  aU  the  rest  of  the  train,  were  subject  to  the  control  of  the 
train-conductor,  and  the  Pullman  employees  were  governed 
hf  the  general  railroad  regulations.  In  nearly  all  respects 
dating  the  term  of  the  contract,  plaintiff's  dominion  over 
fliese  sleepers  was  as  complete  and  exclusive  as  if  it  had  been 
the  absolute  owner. 

Under  a  contract  substantially  similar,  it  was  held,  in  Illi« 
Bcris,  that  the  railway  company  possessed  *'  such  a  qualified 
property  ^  in  the  Pullman  cars,  '*  that,  for  taxable  purposes, 
they  may  be  regarded,  within  the  fair  meaning  of  the  statute, 
u  *  belonging'  to  the  rolling  stock  "  of  the  company,  and  sub- 
ject to  taxation  as  such:  Kennedy  y.  8L  Louis  etc.  R,  R.  Co.^ 
62  111.  396.  The  condition  of  our  legislation,  however,  obviates 
the  necessity,  were  we  disposed  so  to  do,  of  adopting  the  Illi- 
nms  theory  regarding  the  qualified  property  or  ownership  of 
the  railway  company. 

Had  subdivision  7  of  section  2,  found  on  page  818,  Session 

.  Laws  of  1889,  been  in  force  when  the  assessment  under 

eonsideration  was  made,  the  present  controversy  could  not 

have  arisen;  for  this  provision  places  the  legislative  intent 

fai  the  premises  beyond  a  reasonable  doubt    But  while  the 
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statutes  by  which  the  present  decision  mast  be  controlled  aro 
not  so  clear,  we  encounter  no  serious  difficulty  in  discoveriDg 
the  legislative  purpose. 

By  section  2,  page  822,  Session  Laws  of  1885,  **  the  president^ 
auditor,  general  manager,  or  other  authorized  agent  of  any 
corporation  owning  or  operating  any  cars,  rolling  stock,  or  anjr 
property  whatsoever  on  any  line  of  railroad  in  the  state,"  ia 
required  to  furnish  the  state  board  of  equalization,  on  or  before 
April  1st  of  each  year,  with  an  affidavit  specifying  all  each 
property  '*  owned  or  operated  "  by  the  company,  together  with 
the  value  thereof.    It  is  probable  that,  through  inadvertence, 
reference  to  this  provision  was  omitted  in  the  succeeding  seo- 
tion,  which  declares  that  the  state  board  of  equalization  shall 
assess  the  property  enumerated  in  the  first  section  of  the  aot 
in  the  manner  provided  by  section  2847  (sec.  86,  c.  94)  of  the 
General  Statutes.    The  latter  provision  directs  the  board  to  as* 
sess  against  the  railway  company  all  personal  property  exclu* 
sively  used  in  operating  the  road.    Whether  established  rales 
of  construction  permit  us  to  read  the  statute  as  if  it  contained 
this  reference,  we  shall  not  pause  to  consider;  for  if  they  do 
not,  we  must  nevertheless  turn  to  said  section  2847  for  the 
authority  of  the  state  board  in  the  premises. 

Section  2,  above  mentioned,  clearly  operates  as  an  implied 
repeal  of  at  least  so  much  of  said  section  2847  as  relates  to  a 
sworn  report  by  railway  officials  touching  railway  rolling 
stock.  Thus  for  the  word  ^' owned,"  in  section  2847,  were 
substituted,  so  far  as  rolling  stock  is  concerned,  in  section  2, 
the  phrases,  '^  owning  or  operating"  and  ''owned  or  operated.'' 
By  this  change  the  legislature  indicated  its  purpose  to  place 
all  rolling  stock  used  or  operated  by  a  railway  company  upon 
the  same  footing  with  reference  to  taxation,  regardless  of  the 
interest,  as  lessee  or  owner,  of  the  company  operating  it. 

Hence  the  law  as  it  stood  when  the  tax  in  controversy  was 
levied  directed, — 1.  That  the  proper  railway  official  report  to 
the  state  board  of  equalization  all  rolling  stock  ''  owned  or 
operated"  by  the  company;  and  2.  That  this  board  assess 
against  the  railway  company  all  property  ''exclusively  used" 
in  operating  the  railroad. 

We  cannot  concede  the  correctness  of  the  proposition  that 
the  phrase  "  exclusively  used,"  as  thus  employed,  applies  to 
such  rolling  stock  only  as  always  remains  upon  the  com- 
pany's lines  and  under  its  immediate  control.  If  this  were 
true,  it  would  follow  that  rolling  stock  owned  by  the  company. 


8epi.  1891.]     Dbnveb  svo.  B't  Co.  v*  Chuboh.  267 

which  firequeniljr  passes  over  connecting  lines,  inch  as  loaded 
freight-cars,  might  escape  taxation  altogether.  For,  under 
the  provision  directing  the  assessment  by  the  boardi  coupled 
with  the  amendment  of  1886,  rolling  stock  owned  is  upon  the 
same  footing  with  rolling-stock  leased;  either  most  be  ^  ex« 
dnnTolj  Qsed.''  The  word  '^  ezolusively  **  is  a  limitation 
upoa  the  power  of  the  state  board  of  equalisation.  This  spe- 
eifio  tribunal  was  provided  for  the  purpose  of  assessing  rail- 
way property,  real  and  personal,  that  oannot^  in  the  nature  of 
things,  be  intelligently  and  equitably  reached  with  the  ordi- 
nary taxing  machinery.  Such  personal  property  as  is  owned 
or  controlled  by  railway  companies,  and  is  not  used  in  the 
direct  operation  of  the  roads,  cannot  be  assessed  by  the  board. 
This  is  true,  even  though  the  property  may  be  so  employed 
as  to  indirectly  aid  in  carrying  on  the  business.  But  it  is 
unnecessary  to  further  comment  upon  the  affirmative  legis- 
lative designs  in  the  premises.  It  is  sufficient  for  the  present 
to  declare  that  it  was  not  the  intent  to  exempt  cars  from  taxa- 
tioQ  merely  because,  in  performing  their  regular  journeys, 
they  sometimes  pass  out  of  the  state,  and  then  become  tem- 
porarily useful  in  operating  other  railroads. 

Considering,  therefore,  the  existing  legislation  as  a  whol% 
together  with  the  clear  and  imperative  constitutional  declara- 
tion touching  the  subject,  we  are  of  the  opinion  that  Pullman 
sleepers  controlled  and  operated,  though  not  owned,  by  plain* 
tiff  were  properly  assessed  to  it  for  taxation.  Whether  plain- 
tiff may  compel  the  Pullman  company  to  refund  the  taxes 
thus  paid,  is  a  question  we  are  not  now  called  upon  to  decide. 

It  appears  from  the  agreed  statement  that  the  cars  in  ques- 
tion were  employed  one  third  of  the  time  outside  the  state. 
In  view  of  all  the  facts  before  us,  we  may  fairly  assume  that 
the  board  of  equalization  took  this  circumstance  into  consid- 
eration and  assessed  the  cars  at  two  thirds  of  their  actual 
value.  Apportionments  dissimilar  in  form,  but  calculated  to 
accomplish  similar  equitable  results,  deserve  commendation, 
and  have  received  judicial  approval:  Pullman  Palae$  Oar  Co« 
V.  Pmiuylvania,  141  U.  &  18. 

The  application  for  an  injunction  is  accordingly  denied. 


Taxbb— PnsoMAL  PBomrr— Whsri  lUTBiTAXin.— Hie  pflnonal 

praparfty  of  a  eitiian  of  another  state^  employed  la  this  eUte^  la  mibjeel  Is 

taxatkm  here^  in  the  tame  way  as  thoagh  it  belonged  to  a  dtiMn  of  this  statoi 

BaUk  r.  MobUe,  9  Ala.  234;  44  Am.  Dee.  43^  and  aotsw    Yisibls^  tangibls 
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penonal  propartf ,  permanentlj  looatad  in  tnotiier  tlUJt%  fa  linilil« 
IrrMpeotiTe  of  the  donioUa  of  tho  ownors  OommomweaUh  ▼•  Amniotm  Drtdg^ 
hgOiKtlZStF^  St.  886;  9  Am.  8t  Rep.  116^  and  noto.  8eo  notoi  to  PSM^ 
httyh  etc  OotU  Oo.  ▼•  Batei^  8  Am.  St  Bepw  031,  and  Pkamim  Im.  <h.  ▼• 
OommcmweaUhf  96  Am.  Deo.  838.  Xeingible  penootl  property  loeeted  fai  wmcf 
town  or  eitjrof  tfaii  etofce  is  taxable  where  eitnatedi  FerrU'w.  Bnhk^  1%  Te& 
470l  a  portable  eteam  aaw-mill  temporaiily  located  in  a  town  fa  not  tax* 
able  there  ae  **maohinery  employed  in  any  branoh  of  mannfaetniei^*  and 
**aitiiated  or  employed  "  there^  within  the  meaning  of  the  etatntei  of  Hifa 
fltate:  Ingram  t.  Cowles,  150  Maei.  155.  Personal  property  temporarily  ab* 
lent  from  the  ownor'e  residenoe  to  bo  immediately  retomed  fa  taxable  ai  Idb 
leaidenoe:  Smgtmum  ttcE.  R.Ck  w,  Mor§m  Oeamlifp  14  DL  188t  M  Aok 
Dea  497.  For  an  extended  dieoanlon  of  tho  qaeetioa  ai  to  whore  poTMnal 
property  may  be  taxed,  eee  note  to  New  Albania  t.  Ifeetfa^  50  Am.  Deo.  €88* 
537. 

Taxis.  ^RoLUKo  Stock  ov  Eaiuioi]x%  whoui  Tixablb:  8eo  aoia 
to  JTew  ^Ooiiy  T.  ireeUa,  56  Am.  Dea  585.  The  rolling  stook  of  a  nilnad 
fa  so  ooonected  with  noes  and  parposeo  of  the  track  that  the  legisUtuo  bi^ 
tceat  it  as  real  property  fnr  the  pnrpoees  of  taxation:  LomMtk  dc  B^SLOiK 
T.  BUUe,  25  Ind.  177i  87  Am.  Dee.  858.  The  rolling  etook  of  a  foreign  rail* 
road  oompaoy  passing  across  the  state  for  tho  porpoee  of  interstate  ooo^ 
meroe  fa  not  subject  to  taxation  in  tha  states  Aria  t.  Bithmmimo,  Jt  A 
On.,  106  K.  a  863;  18  Am.  St.  Bepw  912. 

TAZATioir  OF  HntKD  SLUPnro-oAB&^Slesping-earB  Uradaadran  hf% 
lailroad  in  Colorado  from  a  oompany  in  lUinofa  having  ao  oAso  er  pfaoa  of 
bnsinsai  in  Oolorado  are  taxable  in  the  latter  statai  CMUi  ▼•  Pmftmm^kk 
€kr  Cbbt  8  OoL  820|  54  Am.  Rep.  553. 


Pbbot  V.  GOOPIB. 

fiy  OobonADik  toil 

■agOTUsu  IiisTBiiiiBiin---€tonn>xnA«ias^  wBiv  PURnn^ 

oxeontioa  and  deliTery  of  a  note  fa  admitted,  tho  prwiiinptloB  fa  tbat  H 
fa  founded  upon  a  snflSdent  eonsideration. 

HiooTiABui  iNsntuicBiiTB— Poasxmioiry  wmnr  RAim 
OwHXBSHiP.  —  Posfessioo  and  the  prodnoticn  of  a  sots 
uextingnishod  by  indorsement  of  payments^  ar  otfaarwis^  fa  pr|sMi>Swfa 
•videnos  that  tho  holder  fa  the  owner,  and  that  the  note  fa  nnpaid. 

FtBA  Of  Patmxnt  n  an  AmRMATiva  Dinuis%  and  mast  bo  snpported  \f 
a  preponderance  of  the  eyidencOi 

MmriGAai.  —  A  GowarANaa  Absckadtb  nr  fbu  will  bo  adjvdgod  to  ba  • 
mortgage,  when  it  fa  shown,  by  OTidenoe  elear,  eartain,  ane^vosa^  aai 
trastwort^y,  that  aaeh  instrument  was  axooatsd*  dsdiTOfod,  aooaplei^ 
and  intended  by  the  parties  to  seoure  tho  payment  of  a  debt.  Bnt  whsa 
there  fa  a  substantial  conflict  in  the  evidence^  a  mora  pcepondsraaoa 
thereof  fa  not  snlBoient  to  warrant  a  change  ia  tiio  efaaiaofar  of  a  dsad 
or  other  eolemn  instrument  in  writing. 

Fatv xifT  —  AFPLfOATiDif  or»—  A  pereon  indebted  on  oepaiato  aad  Asliasl 
aoooonfa  has  the  right  to  haye  hfa  payments  appUod  to  sash 
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he  aball  diMok  A  cndltor  reoaiving  tiM  monqr  with  ndi  direetioii  !■ 
bound  to  giT«  eredit  Moordingly;  Imt  If  a  payment  la  made  withovi 
^fbmctiotk  aa  to  Hi  i^plioatioiiy  tha  cnditor  wmj  amply  il  to  any  debt  doa 
hioa  at  tiia  tinia  from  snah  debtor* 

— IxrusD  AiruoATioir  ov.  —  It  ii  not  alwaya  neoemary  that  a 

ezpremly  diraet  tha  applioatioa  of  a  paymeat  made  to  kia 

afdiloB,  end  if  from  tfaa  eiroamatanoea  bia  pnrpoaa  may  ba  olaarly  im- 

pliad,  tha  oraditor  la  boond  to  regard  itk    When  a  creditor  daims  that 

Mm  debtor  owee  him  npoii  two  eeparato  demanded  one  of  whioh  if  ad* 

and  tba  other  diapated*  a  payment  made  by  the  debtor  will  ba 

im  tba  ahaenoa  of  a^denoe^  to  be  made  vpon  the  demand  ad* 

MJttai^  rather  tfaaa  apott  tha  ooa  diapated*  at  the  time  of  making  each 

pajmontb    80^  alao^  an  andaiignatad  payment  will  ba  applied  to  an  is* 

taraat-baaring  demand,  rather  tfaaa  to  one  not  bearing  intoreet. 

:om— >Bmtbb8IBIJI  BaaoEi  — Tha  glring  of  an  inftmotion  which 
la  arfeleadmg  aa  to  tha  iieaei  iaapplicabla  to  tha  aridenoe^  and  oalculatod 
•a  pcajadiaa  tfaa  tn^ritaathl  i^to  af  tfaa  hNiag  party  «llflea  him  to  a 


&  H.  Mman  and  L  E.  Bamum^  tot  the  plaintiff  in  error 
H.  K  Braigf  and  W.  O.  KingsUjf^  for  the  defendant  in  error. 

Bluott,  J.  The  principal  matters  in  controversy  in  this 
having  oocnrred  before  the  death  of  Isaac  Cooper,  both 
parties  weie  placed  at  a  disadvantage  in  the  production  of 
•vidence,-— the  defendant  bj  tha  death  of  her  intestate,  the 
llaantiff  by  force  of  the  statute:  See  Acts  1870,  p.  88;  Mills's 
Aim.  Stots.,  sec.  4816. 

li  was  admitted  upon  the  trial  that  the  consideration  for 
Hm  Bolea  sued  on  was  a  loan  of  twenty  thousand  dollars  made 
hgr  Perot  to  Isaae  Cooper  on  the  day  the  notes  bear  date;  and 
fliaft  aaid  loan  was  also  tha  consideration  for  the  contract  cr 
*  agreement''  made  between  said  parties  on  the  same  day,  to 
wit^  September  80, 1882.  By  the  terms  of  said  oontracti  Isaac 
Ooop&tf  in  consideration  of  one  dollar  and  other  good  and 
valuable  considerations  acknowledged  to  have  been  received 
by  him,  covenanted  and  agreed  to  transfer  and  convey  to 
said  Perot  certain  intensts  in  certain  stocks,  bonds,  lands, 
letters  patent,  etc. 

It  is  undisputed  that  on  February  25,  1887,  the  plaintiff 
Pteot  and  Isaac  Cooper  met  in  the  dty  of  Philadelphia  and 
negotiated  a  settlement  of  certain  matters  pertaining  to  the 
contract  of  September,  1882,  whereby  said  Perot  was  to  re* 
eslve  a  deed  or  deeds  for  one  hundred  lots  in  the  town  of  Olen- 
vood  Springs,  Colorado^  and  also  to  recdve  from  said  Cooper 
tibe  sum  of  $84,878.42  in  money,  a  portion  of  which  sum  is 
conceded  to  have  been  for  interest  accrued  to  that  date  on  the 
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$20,000  notes.    The  money  and  the  lots  were  dnljr 
by  Perot 

In  behalf  of  defendant,  it  is  contended  that  the  settlement 
thne  negotiated  was,  when  carried  into  effect,  payment  in 
fall  of  the  principal  of  the  twenty-thousand-doUar  notes  as 
well  as  the  interest  thereon.  The  claim  is,  that  the  moneys 
thus  paid  and  the  lots  thus  conveyed  were  in  settlement  of 
the  contract  of  September,  1882;  that  said  contract  having 
been  entered  into  at  the  time  of  the  giving  of  the  notes,  and 
for  no  other  or  different  consideration,  was  collateral  to  the 
notes  merely,  and  was  only  intended  to  secure  their  payment; 
and  therefore,  that  when  a  sum  of  money  equal  to  the  prinoi« 
pal  and  interest  on  the  notes  was  realised  by  the  payee  oat  of 
such  security,  the  notes  were  in  fact  paid.  In  support  of  this 
theory,  counsel  for  defendant  cite  White  and  Tudor's  Leading 
Cases  in  Equity;  Hara  and  Wallace's  notes  to  Tkartibrough  ▼, 
Baker^  and  Howard  v.  Harri$. 

In  behalf  of  the  plaintiff,  it  is  contended  that  the  agreement 
made  in  September,  1882,  was,  in  fact  as  well  as  in  form,  a 
contract  to  transfer  and  convey  absolutely  to  the  plaintiff  the 
property  therein  described,  and  was  so  intended  by  the  par« 
ties;  and  that  the  settlement  negotiated  in  February,  ISST, 
did  not  include,  and  was  not  intended  to  include,  the  principal 
of  the  twenty-thousand-dollar  notes.  In  support  of  this 
claim,  plaintiff  relies  upon  certain  letters  written  by  Isaao 
Cooper  in  his  lifetime,  and  other  documentary  evidence;  also 
upon  the  testimony  of  the  attorney  who  prepared  the  agree- 
ment of  February,  1887,  to  convey  the  one  hundred  lots;  and 
also  upon  the  circumstance  that  the  notes  were  at  that  time 
left  in  possession  of  the  plaintiff^  Perot,  without  any  provision 
either  orally  or  in  writing  for  their  surrender,  and  other  dr- 
camstances. 

The  execution  and  delivery  of  the  notes  being  admitted, 
the  presumption  would  be,  in  the  absence  of  proof^  that  they 
were  founded  upon  a  sufficient  consideration  to  sustain  the 
l^aintiff 's  cause  of  action.  In  addition  to  this,  a  full  consid- 
eration for  the  notes  was  expressly  admitted  on  the  triaL 
The  possession  and  production  of  the  notes  by  the  plaintiff 
at  the  trial,  uncanceled  and  unextinguished  by  indorsements 
of  payments  or  otherwise,  were  prima  facie  evidence  that 
the  plaintiff  was  still  the  owner  of  them,  and  that  they  were 
unpaid,  except  as  to  the  interest  admitted  to  have  been  paid 
to  Febmary  26»  1887;  Somervail  v.  OiUie$,  81  Wis.  162. 
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The  general  role  is,  Chat  a  plea  of  pajmenty  being  an  affirm- 
ative defenaey  mast  be  sapported  bj  a  preponderance  of  the 
eridenoe,  in  order  to  be  effectiye  in  &vor  of  the  party  plead- 
ing it  It  was  neeessarjy  therefore,  to  justify  a  verdict  in 
favor  of  defendant  upon  the  plea  of  payment,  that  she  should 
have  produced  evidence  sufficient  to  overcome  the  prima  faeU 
evidence  in  favor  of  plaintiff  arising  from  the  notes  being  in 
his  possession,  and  also  to  outweigh  any  other  evidence  in  the 
ease  tending  to  show  that  the  notes  were  unpaid. 

In  determining  whether  or  not  the  principal  of  the  notes 
had  or  had  not  been  paid,  each  party  was  entitled  to  have  all 
ihe  evidence,  facts,  and  circumstances  bearing  upon  that  is- 
sue duly  weighed  and  considered  in  the  light  of  correct  in- 
structions as  to  the  law  bearing  upon  the  subject. 

To  warrant  a  verdict  in  favor  of  defendant  upon  the  plea 
of  payment,  it  was  necessary  that  the  evidence  should  sus- 
tain one  or  the  other  of  the  following  propositions:  1.  That 
the  written  contract  or  agreement  of  September  30,  1882,  was 
in  fiust  intended  as  a  mortgage,  —  that  is,  that  it  was  given 
and  accepted  merely  as  collateral  security  to  the  notes;  or  2. 
That  the  settlement  of  February  25, 1887,  was  intended  by  both 
parties,  when  actually  carried  into  effect,  to  include  the  pay- 
ment of  the  principal  as  well  as  the  interest  of  the  twenty- 
thonsand-doUar  notes. 

Since  the  written  contraot  of  September,  1882,  accompany- 
ing the  execution  of  the  notes,  purported  on  its  face  to  be  an 
absolute  contract  to  convey  an  interest  in  land  and  other 
property,  plaintiff  was  entitled  to  have  its  absolute  character 
upheld  at  the  trial,  unless,  by  evidence  clear,  certain,  and  un- 
equivocal, the  &ct  was  established  beyond  substantial  doubt 
that  each  contract  was  in  fiict  given  and  accepted  merely  as 
collateral  to  secure  the  payment  of  the  notes.  Upon  the  first 
proposition  above  stated,  a  mere  preponderance  of  evidence 
was  not  sufficient  The  court  below  erred  in  not  instructing 
the  jury  in  substantial  accordance  with  this  statement  of  the 
law. 

Neither  the  instruction  prayed  by  plaintiff  and  refused, 
nor  the  instruction  given  by  the  court  in  lieu  thereof,  was 
correct  in  substance  as  a  statement  of  the  law  applicable  to 
the  issue  and  evidence  respecting  the  contract  of  September, 
1882.  The  real  purpose  of  that  contract  being  the  matter  at 
issue  and  on  trial,  the  court  could  not  consistentiy  instruct 
the  jury  that  it  ^  created  in  the  plaintiff  an  absolute  right  to 
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the  property  **  therein  described,  for  that  was  the  Yory  qaes- 
tion  to  be  determined  by  the  jury  from  the  e^idenoe  aa  a 
question  of  iact.  Neither  could  the  court  properly  submit 
the  question  of  the  construction  of  the  oontraot  to  the  jury. 
The  oontraot  being  plain  and  unequivocal|  it  was  the  proT- 
ince  of  the  court  to  interpret  it  according  to  its  ternu^  and 
thereupon  to  instruct  the  jury  that  the  plaintiff  was  entitled 
to  have  the  same  enforced  and  his  rights  thereunder  pro- 
tected according  to  its  terms,  unless  upon  a  certain  kind  and 
quantum  of  proof  the  jury  should  be  warranted  in  finding 
that  the  oontraot  was  intended  by  the  parties  to  subsenre  a 
different  purposOi — that  is,  the  purpose  of  collateral  seouiitj 
to  the  notes. 

We  are  not  prepared  to  say  that  an  instruction  as  to  the 
quantum  of  proof  in  cases  of  this  kind  must  necessarily  con* 
tain  the  words  ^  beyond  a  reasonable  doubt," — words  bor- 
rowed from  the  criminal  law.  A  conveyance  absolute  in  ferm 
may  be  found  and  adjudged  to  be  a  mortgage  in  faot,  when  it 
is  shown,  by  evidence,  clear,  certain,  unequivocal,  and  truot- 
worthy,  that  such  instrument  was  executed,  delivered,  ao* 
cepted,  and  intended  by  the  parties  merely  as  collateral  to 
secure  the  payment  of  a  debt  Suoh  kind  of  evidence,  whether 
documentary,  oiroumstantial,  or  from  the  mouths  of  credible 
witnesses,  may  well  be  accepted  as  convincing  beyond  a  lea- 
Bonable  or  substantial  doubt,  unless  there  be  material  and 
reliable  evidence  to  the  contrary.  But  where  there  is  a  sub- 
stantial conflict  in  the  evidence,  a  mere  preponderance  is  not 
sufficient  to  warrant  a  change  in  the  character  of  a  deed  or 
other  solemn  instrument  of  writing. 

Tliis  court  has  several  times  expressed  views  closely  anal- 
ogous to  the  foregoing.  An  examination  of  the  decisions  will 
show  that  while  the  same  formula  of  words  has  not  al  wave  been 
employed,  the  same  rule  has  been  substantially  announoed, 
though  in  different  phraseology:  See  Whit$$tt  v.  JTsrB&ots,  4 
CoL  428;  Bohm  y.  Bohm^  9  CoL  111;  Towntmd  y.  Pstemn,  IS 
CoL  491;  Armor  v.  Spalding^  14  CoL  80B. 

The  general  rule  is,  that  a  debtor  paying  mon^  to  his  cred- 
itor has  the  right  to  direct  how  the  money  shall  be  applied^— 
that  is,  if  he  be  indebted  on  separate  and  distinct  aocounts^ 
he  may  have  the  money  applied  on  such  account  or  accounts 
as  he  shall  direct,  and  the  creditor  receiving  the  money  with 
such  directions  is  bound  to  give  credit  accordingly.  But  if 
the  debtor  pay  money  to  his  creditor  without  directions  as  to 
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its  application,  the  creditor  may  apply  tlie  same  to  any  debt 
doe  him  at  the  time  from  Bach  debtor.  It  is  not,  however, 
always  necessary  that  the  debtor  shoald  expressly  state  his* 
purpose  as  to  the  application  of  the  payment;  if  from  the  cir- 
cumstances of  the  case  his  purpose  may  be  clearly  implied, 
the  creditor  is  bound  to  regard  it  Thus  where  a  credits 
claims  that  his  debtor  owes  him  upon  two  separate  demands, 
one  of  which  is  admitted  and  the  other  disputed,  if  the  debtor, 
under  such  circumstances,  makes  a  payment  to  his  creditor,  it 
will  be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  the  payment  is  made  upon  the  demand  ad miittecf,  rather 
than  upon  the  one  in  dispute,  at  the  time  of  making  such  pay* 
ment.  So,  also,  an  undesignated  payment  will  be  applied  to 
an  interest-bearing  demand  rather  than  to  one  not  bearing 
interest:  2  Parsons  on  Contracts,  629  et  seq.;  2  Chitty  on 
Contracts,  1110  et  seq.;  Qau  v.  SUnioUt  8  Sum.  109;  PaUiwn 
V.  JTuU,  9  Cow.  747. 

Error  is  assigned  to  the  giving  of  instruction  Na  9.  It 
reads  as  follows:  '^  When  a  creditor  has  two  demands  against 
the  same  debtor,  cue  secured  by  mortgage  and  the  other  an 
account  unliquidated,  a  payment  undirected  by  either  party 
will  be  applied  by  the  law  to  the  debt  so  secured." 

There  has  been  some  controversy  as  to  the  correctness  of 
the  instruction  thus  announced  as  a  proposition  of  law*  In 
this  case,  however,  we  need  not  undertake  to  settle  the  con* 
troversy,  as  the  instruction  was  not  applicable  to  the  case  on 
trial.  The  instruction  assumes  that  there  were  two  demands 
in  litigation^  one  secured  and  the  other  unsecured.  This  was 
not  according  to  the  claim  of  either  party;  nor  was  there  any 
evidence  to  support  such  a  view  of  the  case.  It  is  true,  the 
plaintiff  asserted  two  demands,  one  on  the  notes  and  the  other 
on  the  contract  of  the  same  date;  but  the  plaintiff  did  not 
claim  that  either  demand  was  secured  by  mortgage  or  other- 
wise; neither  did  the  defendant  contend  that  there  were  two 
demands,  one  secured  and  the  other  unsecured.  On  the  con« 
trary,  the  defendant  insisted  that  there  was  but  one  demand, 
— the  twenty-thousand-dollar  notes,  —  and  that  there  never 
had  been  any  other  demand  against  her  intestate  in  favor  of 
plaintiff. 

The  defendant  admitted  the  plaintiff's  demand  on  the  notes^ 
but  denied  that  he  had  any  separate  or  distinct  demand  upon 
the  contract.  It  was  BubBtanlially  agreed  by  both  parties  that 
the  one  hundred  lots  and  the  $34,878.42  in  money  were  re* 
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celved  bj  plaintiff  on  account  of  the  contract  The  plaintiff, 
howeyer,  claimed  that  the  property  and  money  thus  received 
were  received  on  account  of  the  independent  demand  based 
upon  the  contract  itself.  The  claim  of  defendant  was,  that» 
the  contract  being  collateral  to  the  notes,  the  proceeds  of  the 
eollateral  thus  coming  into  the  hands  of  plaintiff  had  the 
effect  to  pay  and  discharge  the  notes.  Thus,  according  to 
the  claims  of  both  parties,  the  determination  of  the  issue  re- 
specting the  character  of  the  contract  of  September,  188^ 
was  practically  decisive  of  the  whole  controversy. 

The  attitude  of  the  respective  parties  may  be  represented 
thus:  The  plaintiff  says  that  the  lots  and  the  money  received 
by  him  in  pursuance  of  the  settlement  of  February,  1887, 
were  received  merely  on  account  of  the  contract  of  September, 
1882,  together  with  the  interest  on  the  notes,  and  now  he 
demands  judgment  for  the  principal  of  the  notes.  The  de- 
fendant says:  True,  the  lots  and  the  money  thus  received  bjr 
plaintiff  were  received  on  account  of  the  September  contract, 
and  inasmuch  as  that  contract  was  merely  collateral  to  the 
notes,  everything  realized  upon  it  must  be  credited  on  the 
notes,  and  thus  the  notes  have  been  paid  in  full,  principal  as 
well  as  interest 

From  the  foregoing  it  is  apparent  that  the  giying  of  instrao- 
tlon  No.  9  was  misleading  as  to  the  issue,  and  inappli- 
cable as  to  the  evidence.  It  was,  moreover,  calculated  to 
prejudice  the  substantial  rights  of  the  losing  party.  Hence 
the  error  in  giving  it  cannot  be  held  to  have  been  harmless. 

As  the  relief  asked  by  plaintiff  in  this  court  extends  only 
to  the  first  cause  of  action,  we  need  not  consider  the  remain- 
ing assignments  of  error.  The  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded. 

KioonABLS  LffSTRVMSimi— P&BsvMFTioir  Of  OoHsmiBATioif.  —A  prom* 
inory  note  imports  a  oonsideratioQ:  Carhoriifii  ▼.  Oray,  127  K.  T.  92;  24 
Am.  8t  Rep.  424,  tad  note.  A  bill  of  exchange  li  good,  alihongh  it  does  not 
oootain  the  words  **for  value  received,"  and  in  an  aotion  thereon,  no  con- 
sideration need  be  proveni  Hubble  r.  FogarUe^  8  Rich.  413}  45  Am.  Dee. 
77«, 

KsooTiABui  IirsTBUMBifTS— Possissioir  PaniA  Faoh  Bvidenos  ov 
OwHSBSHiF.  —  It  is  presumed,  prima/acie^  that  the  holder  of  negotiable  paper 
is  the  owner,  and  took  it  for  valne  before  dishonor:  OommsrekU  Bank  v.  JSicr* 
gwifn,  108  N.  a  62;  28  Am.  8t  Rep.  49,  and  note.  The  prodaotion  of  a  note^ 
and  proof  that  its  indorsement  was  made  before  maturity,  raises  the  pre* 
inmptioa  that  the  holder  aoqaired  it  in  the  due  coarse  of  bosinesss  Tabor  v« 
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MenkoaUif  NaL  Bank,  48  Ark.  454;  8  Am.  St  Rep.  241,  and  note.    Seealaa 
VotUurgh  T.  Diffendorf,  119  N.  T*  867;  16  Am.  St.  Rep.  886,  and  note, 

MOKTOAOEI —  OOWTBTANOB  AbSOLUTB  IN  FORIC,  WHK9  TrIATKD  Afl,  —  A 

dead  abaolnto  In  form  given  to  eecnre  a  debt  will  be  treated  as  a  mortgages 
WKmnam  t.  ^nOi^lir.  24  Neb.  79;  MeNtel  t.  Auldridge^  84  W.  Va.  748; 
Waitn  T.  (^noeirN^  106  N.  C.  894;  SUberherg  r.  Pearson,  76  Tex.  287;  Armor 
T.  Spalding,  14  GoL  802;  AfftcAeft  t.  FnWngton,  83  Ga.  301;  Seankm  ▼.  Amw- 
In,  134  BL  630;  ifftntl^  t.  iffmlcA,  80  GaL  823;  Jamemm  T.  Bmerwn,  82  Me, 
859;  Wakefield  ▼.  Day,  41  Minn.  344;  ^tetoarf  ▼•  /Vtfotoi,  128  HI  480;  Mahm 
T.  ^,  94  Gal.  341;  Midiant  ▼•  McPhee,  92  Gal.  76;  i?O0€r«  t.  Jones,  92  GkL 
80;  GOdbiif  ▼.  BestM:,  83  W.  Va.  168;  Hack  t.  J7t{i;  106  Mo.  18;  CM  ▼. 
Aqr,  106  Ma  278;  Gamble  ▼.  Bose,  88  Mioh.  816;  Winston  t.  Burnett,  44  Kan. 
867;  21  Am.  St  Rep.  289,  and  note;  note  to  AfaniilsB  t.  Purcett,  16  Am.  St 
Bep.  684;  extended  note  to  BuUler  ▼•  PhiUips,  4  Am.  St  Rep.  607;  Camp. 
kB  T.  Jtoddg,  44  N.  J.  Eq.  244;  6  Am.  St  Rep.  889;  Bigdow  t.  Toplff,  25 
y  t  S73;  60  Am.  Deo.  264^  and  note. 

Debioe  ard  Gbxditor—  Riobt  or  Drbtor  to  Atplt  Paturrts.  —In 
reboot  to  the  appropriation  of  payments  made  by  a  debtor  to  a  oreditor  who 
bolda  more  than  one  debt  against  him,  the  debtor  may  generally  appropriate 
the  payments,  and  if  he  does  not^  the  oreditor  oant  PhUUpt  t.  Hemdon,  78 
Tex.  878;  22  Am.  St  Rep.  69,  and  note;  Fhioer  ▼•  CBannon^  43  La.  Ann. 
1042.  See  also  Washington  etcOas  Oo.t.  Joknson,  123  Pa.  St  676;  10  Am. 
St  Rep.  668.  When  a  tenant  direots  his  landlord  to  apply  certain  cotton  to 
the  payment  of  rent^  the  landlord  oannot  apply  it  to  the  payment  of  an  ao* 
eonnt  for  aappliea:  Atkinson  t.  Cox,  64  Ark.  444.  See  Blaks  t.  Saiuytr,  88 
Me.  129;  88  Am.  St  Rep^  76%  and  notei»  with  cases  ooUeoted  discussing  the 
spplioation  of  payments  by  creditors. 
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JuDOMRim— ExRounoR  X7F0N  Affzrmarob  ov  JiTDOicRRT.  —  When  a  }ndg« 
ment  has  been  affirmed  on  i^peal,  and  the  oaose  remanded  to  the  oonrl 
of  original  Jurisdiction,  the  general  mle  ia^  that  the  prevailing  party  is 
entitled  to  have  execation  issae  upon  snoh  jadgment  from  the  court 
thtts  reuiTested  with  the  custody  of  the  reoqrcL 

JVDQMRRTS.  —  AmAL   BORD   SiRTIB   TO   SUSPRKD  THR  ERfOROSllRRT  OV 

THR  JoDOMRRf  pending  the  appeal,  and  to  give  the  appellee  additional 
■eonrity  for  his  debt  in  case  the  judgment  is  affirmed  or  the  appeal  dis- 
missed; but  it  is  not  a  substitute  for  the  Judgment  appealed  from,  nor 
does  the  appellee  reoeiTC  it  in  satisfaction  thereof. 
Mrborr.  —  JuDomRT  UPON  AR  Appbal  Bord  does  not  extinguish  the  Judg* 
ment  appealed  from. 

JUDOMRRT   OR   APPRAL  BORD  — MrRORB  OV  OrIOIRAI.  JgDOHRRT— IfliUl 

ov  BxROonoR.  —  When  a  Judgment  appealed  from  has  been  affirmed, 
and  an  action  on  the  appeal  bond  has  been  prosecuted  to  Judgment^  and 
such  Judgment  is  pending  on  appeal,  the  original  Judgment  is  not  merged 
in  or  extinguished  by  the  Judgment  on  the  appeal  bond,  so  as  to  prtYsal 
the  issuance  of  executica  on  tho  formeiw 
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JvDOMmim — Whsn  Rbs  Judicata.  — Tbo  doetrinB  of  rmJuMoata  m  appB- 
oftble  only  to  those  judgmeati»  deoTDoa,  or  orders  of  reoord  wfaieb  are  ao 
far  material  and  final  that  a  review  thereof  may  bo  had  throogb  thm 
ordinary  prooednre^  sooh  as  appeals  or  writs  of  error*  The  granting  or 
refofling  of  other  applications  or  motions  does  not  neoessarily  prsiwi 
subeequent  renewal  thereof  npon  the  same  or  diflbrent  gioonds^  ir] 
jurisdiction  over  the  snbjeot-matter  remains  in  the  same  tribonaL 

JUDOMKNTS  — O&DUt  QUAIIBINQ  BXSCUTIOII  MOT  RbS   JODIOATA.  —  Ko 

peal  or  writ  of  error  lies  from  an  order  of  the  district  oonrt  gnashing  aa 
ezecntion,  and  the  doctrine  of  rmJntUeaia  does  not  i^ply  thereto. 


Petition  to  reverse  orders  of  the  district  court  quasliing 
certain  executions.    The  petition  is  based  npon  the  facts  that 
Rockwell  and  others  obtained  jndgroent  in  the  district  coarfe 
against  Butler  and  others.    This  judgment  was  affirmed  on 
appeal,,  and  a  mandate  showing  such  affirmance  was  filed 
in  the  district  court    The  cause  was  thereafter  taken  to  tho 
supreme  court  of  the  United  States  by  writ  of  error,  but  saoh 
writ  was  dismissed  by  that  court  for  want  of  jurisdiction. 
Rockwell  thereafter  obtained  the  issuance  of  executions  on 
such  judgment  out  of  the  district  court,  but  they  were  recalled 
and  quashed  on  motion  of  Butler,  and  upon  the  ground  that^ 
subsequent  to  the  affirmance  of  such  judgment,  Rockwell  had 
prosecuted  an  action  on  the  appeal  bond  given  thereunder  to 
judgment,  which  judgment  had  been  appealed  from,  and  sueh 
appeal  is  still  pending  and  undecided* 

L*  0.  BockweUf  for  the  petitioners. 

H.  BiddeU  cmd  Hugh  BuUer^  for  the  respondents. 

Elliott,  J.  The  appropriateness  of  this  proceeding  as  a 
remedy  for  the  grievance  oomplained  of  is  not  questioned* 
The  argument  of  respondents  upon  the  demurrer  is  directed 
to  the  merits  of  the  application.  Thus  the  record  presents 
for  determination  the  single  question.  Are  petitioners,  under 
the  facts  and  circums'tances  stated  in  their  petition,  entitled 
to  execution  upon  their  original  judgment? 

When  a  judgment  has  been  affirmed  and  the  cause  re- 
manded by  the  supreme  court  to  the  court  wherein  the  judg- 
ment was  originally  rendered,  and  when  the  mandate  of  the 
appellate  court  showing  such  affirmance  has  been  duly  filed 
in  the  office  of  the  clerk  of  the  lower  court,  the  general  rule  is, 
that  the  prevailing  party  is  entitled  to  have  execution  issue 
upon  such  judgment  from  the  court  thus  reinvested  with  the 
custody  of  the  record.  This  is  the  rule  of  the  common  law, 
and,  in  this  state,  the  express  command  of  the  statute;  Free- 
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man  od  Bxeoation%  seos.  18,  82;  Code,  seo.  899.  Bat  it  ig 
«ODtended  that  an  exoepti<m  to  the  rule  eziats  in  thia  ease. 
The  exoeption  is  soagbt  to  be  maintained  npon  seyeral 
gronndsy  which  will  be  noticed  in  their  order. 

1.  It  is  daimed  that  the  original  judgment  is  merged  in 
Ifae  judgment  upon  the  appeal  bond;  or  in  other  words,  that 
hj  accepting  and  obtaining  judgment  upon  the  appeal  bond 
tha  original  judgment  has  been  extinguiahed.  It  is  acaroelj 
naoeaaaiy  to  discuss  at  length  the  fiEuniliar  doctrine  of  merger, 
— the  absorption  of  the  less  by  the  greater.  Undoubtedly,  the 
appeal  bond  has  been  merged  in  the  higher  security  of  the 
judgment  rendered  thereon.  But  even  if  it  be  conceded  that 
a  judgment  upon  a  judgment  mergea  the  former  judgment  in 
the  latter,  the  concession  is  not  conclusi?e  of  the  present  con* 
tioversy,  since  no  judgment  has  been  rendered  or  action 
brought  upon  the  original  judgment 

One  of  the  strongest  reasons  why  a  judgment  upon  a  judg- 
msat  in  the  same  jurisdiction,  and  especially  in  the  same 
oourt^  should  be  held  to  merge  the  former  judgment  in  the 
latter,  is,  that  otherwise  the  debtor  might  be  subjected  to  in- 
creased costs  and  expenses  by  successive  judgments,  and 
harassed  without  limit  by  a  multiplicity  of  record  liens,  exe« 
eutions,  and  other  supplementary  proceedings  for  the  satis- 
Action  of  a  single  indivisible  demand  against  the  same  party 
without  any  corresponding  benefit  to  the  creditor:  Freeman 
en  Judgments,  sec.  216w  But  such  consequences  could  not 
be  entailed  upon  the  debtor  to  the  same  extent  by  obtaining 
judgment  upon  an  appeal  bond,  even  though  thereafter  the 
original  judgment  should  continue  in  full  force  and  effect; 
besides,  the  judgment  upon  the  appeal  bond  would  give  the 
creditor  the  additional  benefit  of  execution  or  other  relief 
against  the  surety. 

It  is  easy  to  demonstrate  that  a  judgment  upon  an  appeal 
bond,  under  our  practice,  does  not  have  the  uniform  effect  of 
extinguishing  the  original  judgment  For  example,  suppose, 
far  any  reason,  in  an  action  upon  an  appeal  bond,  as  by  a 
fidlure  to  produce  evidence,  a  judgment  of  nil  capiat  should 
be  rendered  against  the  plaintiff,  would  he  thereby  lose  all 
remedy  upon  his  original  judgment  also7  Again,  suppose  a 
judgment  relating  to  a  freehold  should  be  appealed  from  and 
aflkmed,  would  a  judgment  upon  the  appeal  bond  destroy  the 
eflbct  of  the  original  judgment  as  a  muniment  of  title?  Ex- 
amples of  this  kind  might  be  multiplied.    But  when  the  bond 
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ifl  given  to  eeotire  a  money  judgment  merely,  the  qnestioii  is 
not  80  easily  disposed  of,  and  must  be  considered  and  detei^ 
mined  upon  principle,  as  there  are  no  adjudications  preoisely 
in  point,  —  at  least  none  have  been  cited  in  argument 

2.  An  appeal  bond,  under  our  practice,  has  a  twofold  offioe: 
it  serves  to  suspend  the  enforcement  of  the  judgment  peoding 
the  appeal,  thus  giving  the  appellant  an  opportunity  to  have 
the  judgment  reviewed,  and  reversed  if  he  can  show  the  same 
to  be  erroneous;  it  serves,  also,  to  give  the  appellee  addi- 
tional security  for  his  debt  in  case  the  judgment  be  affirmed 
or  the  appeal  dismissed.  The  term  ^'debt"  is  here  used  in  the 
sense  that  a  judgment  is  a  debt  of  record:  2  Bla.  Com.  465; 
Freeman  on  Judgments,  sec.  217. 

In  order  to  obtain  an  appeal,  the  statute  provides,  inter  alia^ 
that  the  appellant  shall  give  bond  with  surety,  *'  conditioned 
for  the  payment  of  the  judgment,  costs,  interest,  and  damages 
in  case  the  judgment  shall  be  affirmed."    The  statute  farther 
provides  that  "  the  obligee  in  such  bond  may  at  any  time,  on 
a  breach  of  the  condition  thereof^  have  and  maintain  an  ac- 
tion at  law,  as  on  other  bonds":  Code,  sec.  888.    The  statute 
recognizes  the  judgment  as  the  principal  debt,  and  the  judge- 
ment debtor  as  primarily  liable,  though  as  between  the  obli- 
gors and  obligee  all  the  obligors  are  equally  liable  upon  the 
bond  itself:  Anderson  v.  5Ioan,  1  Col.  487. 

The  appeal  bond  is  a  conditional  obligation,  whereby  the 
obligors  covenant  to  pay  the  judgment  upon  the  happening 
of  a  contingent  event,  to  wit,  the  affirmance  of  the  judgment* 
If  the  judgment  be  affirmed,  the  obligation  to  pay  becomes  ab- 
solute.   It  is  conceded  that  the  payment,  satisfaction,  or  dis- 
charge of  the  original  judgment  would  relieve  the  obligors 
from  liability.    But  the  judgment  debtor  being  primarily  liar 
ble,  it  would  seem  to  be  contrary  to  all  the  analogies  of  the 
law  that  a  judgment  upon  the  appeal  bond  against  the  sure- 
ties, or  against  the  debtor  and  his  sureties,  without  satisfac- 
tion, should  operate  to  satisfy  the  unpaid  original  judgment 
against  the  principal  debtor:   Ohipman  v.  Martin^  13  Johns, 
240;  Bank  of  Chenango  v.  Eyde,  4  Cow.  567;  White  v.  Smithy 
88  Pa.  St  186;  76  Am.  Deo.  689;  UniUd  States  v.  ffoyi,  1 
Blatchf.  826. 

The  judgment  creditor,  by  force  of  the  statute,  receives  the 
appeal  bond  as  security  for  his  judgment;  he  is  not  required 
to  accept  it  in  satisfaction  of  his  judgment  In  case  of  a 
breach  of  the  condition  of  the  bond,  the  statute  authorizes  the 
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oUigee  to  maintain  an  action  thereon,  —  not  merely  to  bring 
an  action,  but  to  maintain  it,  — that  ia,  to  reooyer  judgment 
upon  it;  and  this  authority  is  given  to  the  obligee  without 
condition,  —  without  requiring  him  to  relinquish  any  right 
upon  the  original  judgment  There  is  nothing  in  the  lan- 
guage of  the  statute  to  indicate  that  the  action  upon  the 
appeal  bond  was  intended  as  an  alternative,  rather  than  a 
eumulative  remedy. 

8.  An  appeal  bond  is  in  no  sense  a  substitute  for  the  judg- 
ment appealed  from.  It  operates  to  suspend  the  enforcement 
of  the  judgment  for  a  limited  time,  but  it  does  not  take  the  place 
of  nor  nullify  the  judgment  On  the  contrary,  notwithstand- 
ing the  appeal  bond,  the  judgment  may  be  affirmed,  and  thus 
all  barriers  to  its  enforcement  may  be  removed.  In  that  case, 
does  the  appeal  bond  become  void,  and  without  force  or 
effectt  Clearly  not;  it  then  becomes,  for  the  first  time,  an 
available  security  for  the  payment  of  the  judgment  While 
the  enforcement  of  the  judgment  is  suspended  by  the  appeal, 
the  bond  is  but  a  contingent  security,  and  appellee  can  have 
no  remedy  upon  it  It  is  only  when  the  original  judgment 
becomes  enforceable  by  affirmance,  or  by  the  failure  of  the  ap- 
peal, that  appellee  can  resort  to  his  action  upon  the  bond. 
Thus  it  is  apparent  that  the  appeal  bond  is  not  a  substitute 
fiur  the  original  judgment  Its  vitality  depends  upon  the  sur- 
vival of  the  judgment  Its  fate  is  inseparably  linked  with 
the  judgment  If  the  judgment  be  reversed,  th^  obligation 
of  the  appeal  bond  becomes  void;  if  the  judgment  be  affirmed, 
the  obligation  remains  in  full  force  and  effect.  Such,  in  sub- 
stance, is  the  language;  such  is  the  legal  tenor  and  effect  of 
the  bond. 

4.  In  some  states,  by  statute,  it  was  formerly  provided  that 
upon  the  levy  of  an  execution  the  defendant  might  give  a  forth* 
coming  or  delivery  bond,  and  thus  have  the  levy  released  or 
discharged;  that  such  bond,  when  forfeited,  should  have  the 
force  and  effect  of  a  judgment  upon  which  execution  might 
issue;  and  that  the  levy  of  an  execution  of  the  latter  kind 
oould  not  be  thus  released  or  discharged.  Under  such  proce- 
dure, it  has  been  held  that  the  original  judgment  was  merged 
fai  or  extinguished  by  the  statutory  judgment  based  on  the 
giving  and  forfeiture  of  the  bond:  ChUty  v.  Olenn^  8  T.  B.  Mon. 
424;  Whiting  v.  Beebe^  12  Ark.  648;  Frazier  v.  McQueen,  20 
Ark.  68;  Broum  v.  Olarkej  4  How.  4;  Bank  of  United  Statee  v. 
PaUon^  6  How.  (Miss.)  200;  86  Am.  Dec.  428. 


S70  BocKwxix  9.  DisT.  Ct.  ot  Laju  Co.  [Ccl. 

Our  oriminal  code  (MIIIb's  Ann.  Stat&,  sec.  1478)  contains 
a  proyiskm  whereby  a  judgment  imposing  a  fine  or  coBts  for  m 
eriminal  offense  maj  be  replevied  by  the  giving  of  a  certain 
kind  of  recognisance.  Such  replevin  recognizance  is  in  many 
lespecUi  similar  to  the  forthcoming  or  delivery  bonds  above 
referred  to.  The  replevin  recognisance  is  an  engagement  to 
pay  absolutely  within  a  definite  period  without  further  litiga* 
tion;  it  is  entered  of  record  before  the  court  by  one  or  more 
good  and  sufficient  fireebolders;  it  has  the  force  and  effect  of 
a  judgment)  and  creates  an  immediate  lien  upon  the  property 
of  the  parties  acknowledging  the  same;  and  execution  may 
issue  thereon  without  the  previous  issue  of  a  9cir€  f aetata 

It  will  be  readily  observed  that  there  is  little  or  no  analogy 
between  the  replevin  recognisance  in  eriminal  cases  and  the 
appeal  bond  in  civil  actions.    The  appeal  bond,  as  we  have 
•eeui  is  a  conditional,  not  an  absolute,  obligation ;  it  is  not  given 
to  end  litigation,  but  rather  for  the  purpose  of  continuing  it; 
on  the  part  of  appellant,  it  is  givm  not  so  much  to  secure  the 
payment  of  the  judgment  as  to  enable  him  to  overthrow  it; 
it  is  not  entered  of  record;  it  creates  no  lien  upon  the  property 
of  those  signing  it;  and  the  only  remedy  it  gives  is,  that  the 
obligee  may  bring  another  suit  upon  it  by  assuming  the  burden 
of  proof  in  respect  thereta    At  best,  it  gives  a  cause  of  action 
which  may  be  the  subject  of  further  controversy,  as  is  illoe* 
trated  in  the  present  case.    It  is  unnecessary  to  further  oon* 
trast  these  provisions.    It  is  manifest  that  an  appeal  bond  iu 
dvil  actions  under  our  law  does  not  have  the  force  cr  efibct 
of  a  judgment  like  the  forthcoming  or  delivery  bond  in  other 
states;  nor  is  there  any  legal  or  equitable  consideration  why 
a  judgment  upon  it  should  be  held  to  extinguish  the  original 
Judgment 

6.  In  Iowa,  it  was  provided  by  statute  that  when  a  judg* 
ment  was  affirmed  by  the  supreme  court  the  appellee  mighty 
at  his  election,  have  an  affirmance,  with  an  order  directing  a 
procedendo  for  the  enforcement  of  the  judgment  of  the  district 
oourt  as  though  no  appeal  had  been  taken,  or  he  might  have 
a  new  judgment  rendered  by  the  supreme  court  against  the 
appellant  and  his  sureties  upon  his  eupersedeae  bond  for  the 
amount  of  the  judgment,  etc  In  the  case  of  Swift  v.  Conboy, 
12  Iowa,  444,  it  was  held  that  when  the  appellant  elected  to 
take  the  latter  course,  the  judgment  of  the  lower  court  be* 
came  merged  in  the  new  judgment  rendered  by  the  supreme 
oourt     This  doctrine  does  not  militate  against,  but  rather 
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fiirtifieg,  the  yiew  we  have  taken.  In  the  Iowa  caeei  hy  the 
appeal  the  record  wae  tnmsferred  into  the  supreme  oonrb  Ap- 
pellee chose  to  retam  it  there.  There  was  no  proeedendOf  no 
fmniUUwrf  no  remanding  of  the  causOi  no  mandate  to  the  die- 
tnct  eonrt  showing  the  affirmance  of  the  judgment,  and  hence 
no  reinYesting  of  the  lower  court  with  the  custody  of  the 
leoord:  Freeman  on  Executions^  sees.  IS,  82.  In  the  case 
now  before  os  the  petition  shows  that  no  new  judgment  was 
rendered  in  the  appellate  court;  the  judgment  was  simplj 
aflinned  and  the  cause  remanded;  and  petitioners  have  not 
at  the  present  time  any  other  judgment  than  the  original 
one  remaining  of  record  in  the  district  court  upon  which 
execution  can  issue.  Unless  they  can  enforce  such  original 
Judgment,  the  only  benefit  they  have  gained  by  its  affirm* 
ance,  or  by  the  appeal  bond  thus  far,  is  the  priTilege  of  further 
litigation* 

ft.  Another  ground  upon  which  it  is  contended  that  exe- 
eution  should  not  issue  upon  the  original  judgment  is,  that  by 
appealing  from  the  judgment  upon  the  appeal  bond  the  issue 
as  to  the  affirmance  at  non-affirmanoe  of  the  original  judg* 
ment  is  still  pending  and  undetermined,  and  that  until  the 
determination  thereof  it  would  be  illegal  and  inequitable  to 
allow  execution  to  issue.  It  is  true,  the  petition  in  this  case 
shows  that  in  the  suit  upon  the  appeal  bond  the  defendants 
pleaded  that  the  original'  judgment  had  not  been  duly 
affirmed  by  the  supreme  court.  But  the  petition  does  not 
admit  the  truth  of  such  plea,  nor  does  it  admit  any  fiacts  tend- 
ing  to  show  such  plea  to  be  true.  On  the  contrary,  it  is  ex« 
prassly  averred  in  the  petition  that  said  original  judgment 
was  in  all  things  duly  affirmed,  and  that  a  proper  mandate 
diowing  such  affirmance,  was  duly  issued  and  filed  in  the 
oourt  below,  as  required  by  the  statute.  The  averments  last 
mentioned  are  conclusive  against  the  truth  of  the  plea  in  the 
action  upon  the  appeal  bond.  Such  plea  was  no  more  than  a 
plea  of  niil  tid  record,  which  puts  in  issue  only  the  existence 
of  the  record:  Bennett  v.  Morieg,  10  Ohio,  102.  The  defend- 
ants oould  not,  under  such  a  plea,  by  any  amount  of  evidenoCi 
overoome  matters  properly  shown  by  the  record  of  the  supreme 
OQort  This  court  alone  has  jurisdiction  to  determine  ques- 
tions relating  to  the  validity  and  effect  of  its  own  records, 
subjeet  to  the  supreme  court  ol  the  United  States  in  proper 
eases.  The  petition  shows  that  the  United  States  supreme 
oourt  refused  to  entertain  jurisdiction  of  the  first  appeaL    If 
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by  the  mere  tendering  of  such  an  issue  in  an  action  upan 
appeal  bondy  execution  might  be  stayed  upon  the  ori^nal 
judgment,  the  benefit  of  an  appeal  bond  as  security  to  ^lie 
appellee  would  be  greatly  impairedi  if  not  altogether  de- 
stroyed. This  would  certainly  be  contrary  to  the  purpose 
and  intent  of  the  statute  providing  for  such  securities,  and 
would  not  be  in  furtherance  of  justice  or  equity:  MarywiU^  v* 
Buchanan^  8  CaL  212;  DihrM  v.  EoBOandf  8  Yerg.  507. 

The  position  assumed  by  counsel  for  respondents  may  be 
summarized  as  follows:  When  a  creditor  obtains  judgmezit^ 
the  debtor,  by  giving  bond,  may  suspend  the  enforcement  of 
the  judgment  pending  the  appeal.    If  a  reversal  be  secured, 
both  the  judgment  and  the  appeal  bond  will  be  held  for 
naught.    If  the  judgment  be  affirmed,  the  creditor  may  hav^e 
execution  upon  the  original  judgment,  or  he  may  have  bin 
action  upon  the  bond;  but  he  cannot  pursue  both  remedies. 
If  he  brings  an  action  upon  the  bond,  he  shall  be  held  to  have 
abandoned  his  original  judgment.    But  may  the  creditor  have 
immediate  judgment  and  execution  upon  the  bond7    O,  no; 
if  action  be  brought  upon  the  bond,  the  debtor  and  his  sure- 
ties may  interpose  any  kind  of  defense,  and  if  defeated,  may 
take  a  second  appeal;  and  still  the  creditor  shall  not  hav« 
execution  upon  the  original  judgment    With  due  respect  for 
the  able  argument  of  counsel  in  support  of  this  view,  we  can- 
not adopt  it    After  much  deliberation,  we  are  of  opinion  that 
petitioners  are  entitled  to  have  execution  issued  upon  their 
original  judgment    The  demurrer  to  the  petition  must  there- 
fore be  overruled. 

Under  the  stipulation  of  counsel  in  open  court  that  the 
merits  of  the  controversy  herein  should  be  heard  and  deter- 
mined upon  the  petition  and  demurrer  aforesaid,  the  same  as 
though  the  writ  of  certiorari  had  actually  issued,  the  several 
judgments  of  the  district  court  quashing  the  executions  upon 
petitioners'  original  judgment,  as  stated  in  their  petition,  are 
reversed. 

ON  BBHEARXNG. 

Per  OuBiAM.  Two  propositions  only  are  urged  in  support 
of  the  present  application.  The  first  is,  that  the  supreme 
court  commission  was  an  illegal  body,  and  hence  the  judgment 
upon  which  the  execution  under  consideration  issued  was  not 
legally  affirmed.  Upon  the  authority  of  De  Votie  v.  McQwr^ 
14  CoL  677,  and  BviUr  v.  BockwMf  17  CoL  290,  the  constitu- 
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tional  qnestioQ  is  not  involvedi  and  need  not  be  farther  con- 
sidered. 

The  second  proposition  rests  upon  a  legal  contention  not 
noticed  in  the  opinion  heretofore  filed.  It  is  insisted  that  the 
ruling  of  the  court  below  in  quashing  the  first  execution  is  re$ 
jvMeaia^  and  that  therefore  this  court  cannot  inquire  whether 
error  was  committed  in  ruling  upon  the  second  executioui 
which  shared  a  similar  fate.  Counsel  contend  that  the  cor^ 
rectness  of  these  judicial  rulings  could  only  be  questioned  bj 
certiorari^  qt  by  some  other  proper  proceeding  to  review  the 
order  upon  the  first  execution. 

The  doctrine  of  r€$  judicata  is  applicable  only  to  those 
jndgmentSi  decreeSi  orders,  or  rulings  of  record  which  are  so 
fiur  material  and  final  that  a  review  thereof  may  be  had 
through  the  ordinary  procedure  provided,  such  as  appeals  or 
writs  of  error.  The  graniiing  or  refusing  of  other  applications 
or  motions  does  not  necessarily  prevent  a  subsequent  renewal 
thereof  upon  the  same  or  difierent  grounds,  where  jurisdiction 
over  the  subject-matter  remains  in  the  same  tribunal.  A  dig* 
nified  and  orderly  procedure  has  undoubtedly  prompted  the 
recognition,  by  courts,  of  the  rule  forbidding  repeated  applica- 
tions to  rehear  motions  of  the  latter  class  on  grounds  previ- 
onely  nrged.  But  this  rule  is  not  based  upon  the  principle 
id  r€$  judicata;  and  the  entertainment  of  such  renewed  appli- 
eations  is  purely  discretionary  with  the  court.  A  proper 
reepect  for  judicial  announcements  has  led  to  the  established 
practice  of  submitting  a  preliminary  petition  to  the  court  for 
leave  to  renew  the  motion  denied.  But  the  court  itself  may 
waive  this  rule  of  procedure;  and  if,  without  objection,  it  en- 
tertains the  motion  challenging  its  former  ruling,  and  recon- 
siders the  same  on  the  merits,  its  action  will  be  treated  as  if 
such  preliminary  leave  had  been  granted:  Freeman  on  Judg- 
ments, 8d  ed.,  sees.  826,  826. 

In  this  state,  no  appeal  lies  from,  or  writ  of  error  to,  an 
order  of  the  district  court  quashing  an  execution.  True, 
there  is  a  statutory  method  whereby  this  court  can  consider 
rulings  made  below  upon  incidental  matters  subsequent  to 
final  judgment,  through  an  appeal  from  or  writ  of  error  to 
the  final  judgment  itself:  See  Sess.  Laws  1889,  p.  73,  amend- 
ing Code,  sec.  78.  But  this  remedy  is  not  available  to  a  party 
who  is  satisfied  with  the  judgment,  and  who  only  asks  the 
privilege  of  collecting  the  same  in  the  manner  provided  by 

AM.  81.  BVi*  YOb  XXXL'IS 
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law.    "f  he  ordinary  methods  of  review  do  not  apply  to  such 
rulings  as  the  one  now  under  consideration. 

Both  of  the  executions  under  consideration  issued  from 
the  same  court,  and  both  rulings  quashing  these  executions 
were  made  by  the  same  judge  at  the  same  term;  the  judg- 
ment  is  in  full  forces  hence  it  was  not  the  purpose  nor  efleot 
of  either  execution  to  reyive  a  dormant  judgment  W^e  do 
not  think  the  doctrine  of  res  judicata  applicable;  and  since 
the  court  raised  no  objection  to  the  form  of  the  proceeding, 
such  objection,  if  any  there  was,  will  be  treated  as  waived. 

It  has  already  been  observed,  in  the  opinion  heretofore  filed, 
that  no  question  is  made  as  to  the  regularity  or  propriety  of 
oonsidering  by  certiorari  the  various  matters  submitted. 

The  judgment  of  this  court  reversing  the  several  judgments 

of  the  district  court  must  be  adhered  to  as  directed  by  the 

foregoing  opinion. 

• 

AiTBAL  BomM  -^  Bmor  ov. — The  gfring  of  a  forthcoming  bond  by  t 
of  oereral  defendaats  disohargoo  from  tho  original  Jadgment  ihooe  wiio 
Bofc  join  in  tfio  bondt  Oofee  ▼.  PlcuUer§'  Bank,  11  Smedea  k  M.  458;  48 
Dea.  68;  eontra^  Robinson  ▼•  Sherman,  2  Grafci,  178;  44  Am.  Deo.  881,  and 
Bote;  lee  Olson  ▼.  NumaUy,  41  Kan.  391;  27  Am.  St.  Rep.  296. 

JUDGMKNT  ON  APPBAL  BOKD  —  MutOBB  OV  ObIOIIIAL  JUDGMBITf!. — Th* 

legal  effect  of  a  jadgment  on  a  forfeited  deliTerjr  bond  m  a  latisfaotioa  and 
disobarge  of  the  original  Jadgment  while  the  eeoond  Jadgment  remaina  Ib 
force:  Wright  ▼.  Teli,  13  Ark.  503;  58  Am.  Deo.  336,  and  note;  Daeit  r. 
Dixon,  1  Row.  64;  26  Am.  Deo.  695;  Bank  ▼.  Paiton,  6  How.  200;  35  Ana. 
Dec.  428,  and  note;  Lipscomb  ▼.  Oraee,  26  Ark.  281;  7  Am.  Rep.  607.  Bnk 
nnder  the  Texas  etatnte,  a  forthooming  bond  retamed  **  forfeited, "  ob  wtiiob 
execution  may  be  iasned,  is  not  regarded  aa  a  Judgment  so  at  to  nutkB  ift  a 
■atisfaction  of  the  original  jndgmenti  OoU  T.  Bobertsan,  6  Tex.  356;  55  Aak 
Dea784. 

JuDomNTS — Rx8  Judicata — Foieui  ov  thb  ADJUDiCAnoic^A  Jndg* 
ment,  to  hare  the  anthority  of  rm  Judicata,  most  be  a  definite  Jadgment  of 
•ondemnatioB  or  dismisaal  npon  the  merits  of  the  ease:  Bchstff  ▼•  JfbsoHH 
Pac  B^y  Co,,  81  Tex.  471;  26  Am.  St  Rep.  828,  and  note;  Bwrmery.  Hewmm^ 
S4  W.  Va.  774;  26  Am.  8t  Rep.  048^  and  note.  See  notes  to  FOppm  n 
Dkoom,  28  Am.  8t  Rep.  65^  and  WUUams  t.  FiM,  60  Am.  Deo.  427-487. 
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Combs  v.  Agbigultubal  Ditoh  Company. 

[17  COLOBAOO,  UA.] 

JaaaoATrnK.  —  Makdam us  is  am  Appbopbiatb  Bbkbdt  to  oompel  the  dolir* 
mj  of  water  for  irrigation  purposes. 

Wjxibs — RiOHiB  ov  OoMSOimca.  — A  diteh  oompany  earrying  water  for 
gtoenX  purposes  of  irrigation  oannot  arbitrarily  refuse  to  supply  water 
to  an  actual  and  bonajide  oonanmer  making  seasonable  application,  and 
offering  proper  compensation. 

Waxebs^  Rights  ov  Fsiob  Appbofeiatoju  as  agaimst  Ditch  Compavt.  -^ 
A  oompany  may  organise  for  the  porpose  of  constmoting  an  irrigation 
ditch  and  divert  the  nnappropriated  water  of  a  natural  stream,  either  by 
or  without  incorporation;  but  neither  the  oompany  nor  any  stockholder 
therein  ean  thus  withhold  the  water  from  beneficial  use,  nor  reserve  is 
lor  future  use  by  junior  appropriators,  to  the  prejudice  of  prior  appro- 
priators,  nor  to  the  exolnsion  of  those  who,  in  the  mean  time,  undertake^ 
in  good  ^ith,  to  make  a  valid  appropriation  thereof. 

Waxbbs^  Rights  op  Ditoh-owmxrs  to.  ^  Those  who,  by  labor  or  the  pay* 
nent  of  money,  actually  oonstruot  an  irrigation  ditch  may  thereby 
noquiro  a  prior  right  to  the  water  diverted  therein,  provided  they  apply 
SDoh  water  to  some  benefioisl  use^  within  a  reasonable  time  after  diver> 
sion;  bat  they  cannot  postpone  the  exercise  of  such  right  for  an  un* 
reasonable  time^  so  as  to  prevent  others  from  acquiring  a  right  to  the 
Wttter;  nor  can  they  thus  acquire  a  right  to  dispose  of  the  water  to  the 
prejudice  of  prior  appropriators. 

Watus  —  Rights  op  DnoH-owNXBa  to.  —  Those  who  oonstruot  ditehes 
md  divert  water  for  general  purposes  of  irrigation  must»  within  a  rea- 
sonable time,  apply  the  water  to  a  beneficial  use,  or  np<m  proper  applip 
cation,  and  for  proper  oonsideration,  they  must  dispose  of  it  to  those 
who  are  ready  to  make  a  beneficial  use  of  it. 

WixBB&  — >  DiYiBsiov  OP  Water  without  applying  it  to  a  beneficial  use 
within  a  reasonable  time  Is  not  an  appropriation  thereof,  but  is  nncoii» 
stitntional  and  unlawfuL 

Watxbs — OwNJE&sHip  OP  Stock  nr  Irbioatiov  Compant  vert  Appbopria* 
mm.  —  Priority  of  appropriation  of  water  eanuot  be  secured  by  the 
Bwre  acquisition  of  stock  in  an  irrigation  company  without  applying  the 
w»ter  to  a  beneficiAl  use.  The  life  of  a  prior  right  to  water  is  actoal 
VMTp  and  the  owner  of  irrigation  stock  cannot  carry  prior  rights  to  the 
•ae  of  water  in  his  pocket  for  an  indefinite  and  unreasonable  time,  and 
thereby  prevent  others  ffom  acquiring  a  bona  fide  priority  by  actual  use. 

Waxbbs— OwNBBflHiP  OP  Watxb  Stook,  whbn  Givbs  Psiob  Riobt.  —  a 
stockholder  in  an  irrigation  company  who  makes  an  actual  application 
of  water  from  the  company's  ditch  to  a  beneficial  use  may,  by  means  <^ 
SQoh  use,  acquire  a  prior  right  thereto;  but  his  title  to  the  stock  with- 
ottt  snoh  use  gives  him  no  title  to  the  priority.  He  may  transfer  his 
•took  to  any  one,  but  ho  ean  only  transfer  his  priority  to  one  who  will 
and  does  oontinne  to  so  use  the  water. 
Watbbs  oahhot  bx  Divxbtbd  pob  Purposes  op  SPEOULAnoir,  but  only  for 

pnrpoees  truly  beneficial  in  their  nature. 
WiiTEBfl-^  PUOR  Appropriatob  vot  Entitlxd  to  Exoxssitx  DlVERSIOSr.  — 
A  prior  appropriation  of  water  by  a  person  for  irrigation  purposes  does 
BO*  sntitls  him  to  receive  more  water  than  is  neoessary  for  his  actual 
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■M.    An  ezoeasiTt  diTwrioii  of  water  u  not  a  diversion  to  a  beneficial 


Wasbbs — RiOHn  to^  how  DmnaxunsD.  —  Mathematioal  ezaotne«  ia 
■Mamring  the  flow  of  water  ia  impiaoticable,  and  cannot  be  attained; 
but  a  reaaonaUe  approximation  to  anbetantial  aoonracy  shonld  be  aimed 
at  in  determining  oontroversies  relating  to  water  supply, 

WATntfl — Cohsumir's  Biobs  oinor  bi  Rboulatbd  bt  Watbr  Com- 
PABT.  — The  right  of  individnal  oontnmen,  npon  tender  of  the  carriago 
fee^  to  water  diverted  by  an  irrigation  oompany,  and  not  already  applied 
to  a  beneficial  nae^  oan  no  more  bo  evaded  or  qualified  by  a  regalation 
of  the  oompany  oompelling  the  pnrohaae  of  stock  aa  a  condition  prooo- 
dent  to  nae,  than  it  oan  by  a  regulation  fixing  a  sum  in  excess  of  the 
prioe  charged  for  carriage  to  be  thns  paid  for  the  use  of  water. 


Leip&r  and  Johnson^  and  T.  J.  (y Donnelly  for  the  appeUani. 
Markham  and  DiUon^  for  the  appellee. 

BlliotTi  J.  The  writ  of  mandamw  has  been  held  to  be  an 
appropriate  remedy  to  compel  the  delivery  of  water  for  pur- 
poses of  irrigation.  In  the  case  of  Oolden  Canal  Co.  ▼.  Bright^ 
8  CoL  144,  a  judgment  awarding  the  writ  was  reviewed  npon 
error  in  this  court  and  affirmed.  In  the  case  of  Wheeler  v. 
NoHJum  Colorado  Irr.  Co.,  10  Col.  582,  8  Am.  St  Rep.  603, 
a  judgment  denying  the  writ  was  reviewed  upon  appeal  by 
this  court  and  reversed.  In  the  latter  case,  however,  the  ap- 
peal was  prosecuted  under  the  special  Appeal  acts  of  1886; 
Bess.  Laws  1885,  p.  850. 

Whether  judgments  in  cases  of  this  kind  are  appealable  un- 
der the  code  of  1887  may,  in  some  cases,  be  a  matter  of  much 
practical  importance.  Upon  reaching  this  cause  for  consid- 
oration,  we  suggested  a  hearing  in  limtn^,  upon  the  question 
of  the  right  of  appeal;  but  counsel  for  appellee  did  not  present 
any  brief  or  argument  upon  the  point.  Under  the  circum- 
stances, we  have  concluded  to  consider  the  case  as  though 
the  judgment  related  to  a  franchise:  Code,  sec.  888.  The  de- 
cision, however,  is  not  to  be  taken  as  a  precedent  upon  that 
question.  There  may  be  good  reasons  why  appeals  in  cases 
of  this  kind  should  not  be  allowed  which  could  not  be  urged 
against  a  review  by  writ  of  error. 

Upon  this  review  the  vital  questions  are:  1.  Was  such  a 
state  of  facts  established  upon  the  trial  as  entitled  the  peti- 
tioner, Combs,  to  have  the  defendant  ditch  company  supply 
him  with  water  for  the  irrigation  of  his  land,  as  demanded  in 
his  petition?  2.  Was  any  substantial  error  committed  upon 
the  trial  by  which  the  petitioner  may  have  been  prevented 
from  establishing  his  claim  to  the  relief  demanded? 
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Under  the  constitation  and  laws  of  this  state,  a  ditch  corn- 
pan  j  carrying  water  for  general  purposes  of  irrigation  cannot 
arbitrarily  refuse  to  supply  water  to  an  actual  and  bona  fide 
eonsameri  making  seasonable  application,  and  offering  proper 
compensation  therefor.  A  refusal  to  supply  water  by  the  car- 
rier, to  be  justifiable,  must  rest  upon  something  more  substan- 
tial  than  the  mere  will  of  the  carrier.  The  constitutional  rule 
that  ^  priority  of  appropriation  shall  give  the  better  right,  as 
between  those  using  the  water  for  the  same  purpose,"  must 
never  be  overlooked,  though  a  variety  of  circumstances  and 
conditions  may  have  to  be  taken  into  consideration  in  deter- 
mining the  claim  of  an  applicant  for  water  in  a  given  case. 

That  the  petitioner,  Combs,  was  in  the  occupancy  of  certain 
agricultural  lands  so  located  as  to  be  conveniently  supplied 
with  water  from  the  defendant's  ditch,  that  he  requested  the 
defendant  to  supply  him  with  water  necessary  for  the  irriga- 
tion of  said  lands  for  the  season  of  1888,  and  tendered  there- 
for the  price  fixed  by  the  board  of  county  commissioners, 
and  that  the  defendant  refused  to  deliver  the  water,  are  mat- 
ters that  were  either  admitted  or  practically  undisputed  on 
the  trial. 

The  defendant  attempted  to  justify  its  refusal  to  deliver 
the  water  upon  the  ground  that  by  the  declared  objects  of  its 
incorporation  it  was  a  mutual  company;  that  it  was  not  or- 
ganised for  the  purpose  of  carrying  water  for  others  for  hire; 
that  its  only  obligation  in  the  matter  of  carrying  water  was  to 
supply  its  stockholders.  An  inspection  of  the  certificate  by 
which  the  Agricultural  Ditch  Company  was  incorporated,  as  in- 
troduced upon  the  trial,  does  not  sustain  this  ground  of  defense. 
The  certificate  shows  that  the  company  was  organized  under 
the  general  incorporation  act,  by  certain  settlers  living  in  the 
arid  district  of  Jefferson  and  Arapahoe  counties,  territory  of 
Colorado,  unprovided  with  water,  for  the  purpose  of  irrigation, 
stock-raising,  aiding  the  industrial  interests  of  the  country, 
and  other  purposes.  The  certificate  further  shows  **tbat 
the  objects  for  which  this  company  is  incorporated  are  to 
irrigate  lands  situate  in  range  69,  townships  8  and  4,  and 
other  lands  in  Jefferson  and  Arapahoe  counties,  anc^  territory 
of  Colorado,  and  for  farming,  stock-raising,  and  other  purposes; 
that  the  capital  stock  of  said  company  shall  be  twenty  thou- 
sand dollars,  to  be  divided  into  two  hundred  shares  of  one 
hundred  dollars  each." 

There  is  nothing  in  the  certificate  to  indicate  that  it  might 
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not  be  the  legitimate  business  of  the  defendant  company  to 
carry  and  supply  water  for  irrigation  generally  to  those  oc- 
cupying lands  within  the  vicinity  of  the  ditch.  Hence  we 
do  not  have  to  consider  whether  a  purely  mutual  company 
might  or  might  not  stand  on  a  different  footing. 

The  defendant  offered  to  introduce  in  evidence  certain  of 
its  by-laws,  as  follows:  *'  1.  No  water  shall  be  sold  from  the 
company's  ditch,  except  to  stockholders;  2.  The  price  of 
water  shall  always  be  as  low  as  is  consistent  with  the  per* 
manent  maintenance  of  the  ditch;  3.  No  cash  dividend  shall 
be  declared  on  the  stock  of  the  company." 

Such  testimony,  if  it  had  been  admitted,  would  not  have 
been  controlling.  A  ditch  company  diverting  water  from  a 
natural  stream  for  general  purposes  of  irrigation  cannot,  by 
any  provision  or  declaration  of  its  by-laws,  rules,  or  regula- 
tions, exempt  itself  or  its  stockholders  from  the  operation  of 
the  state  constitution.  The  unappropriated  waters  of  every 
natural  stream  belong  to  the  public,  and  are  subject  to  ap- 
propriation by  the  people  to  beneficial  use.  Priority  of  appro- 
priation to  actual  beneficial  use,  and  not  mere  ownership  of 
stock  in  a  ditch  company,  gives  the  better  right  to  such  use. 

Individuals  may  organize  a  company,  either  by  or  without 
incorporation,  for  the  construction  of  an  irrigating  ditch,  and 
may  by  such  means  divert  the  unappropriated  waters  of  a 
natural  stream.  They  may  provide  that  their  several  inteiw 
ests  in  such  enterprise  shall  be  represented  by  shares  of  stock. 
But  neither  the  company  nor  any  stockholder  of  the  company 
can  thus  withhold  the  water  from  beneficial  use,  nor  reserve 
it  for  the  future  use  of  junior  appropriators,  to  the  prejudice 
of  prior  appropriators,  nor  to  the  exclusion  of  those  who  in 
the  mean  time  may  undertake,  in  good  faith,  to  make  a  valid 
appropriation  thereof.  Undoubtedly,  those  who,  by  labor  or 
by  the  payment  of  money,  actually  construct  an  irrigating 
ditch  may  thereby  acquire  a  prior  right  to  the  water  which 
may  be  diverted  therein,  provided  they  apply  the  same  to 
beneficial  use  within  a  reasonable  time  after  such  diversion. 
But  they  cannot  postpone  the  exercise  of  such  right  for  an 
unreasonable  time,  so  as  to  prevent  others  from  acquiring  a 
right  to  the  water;  nor  can  they  thus  acquire  a  right  to  dis- 
pose of  the  water  contrary  to  the  priority  rule.  Those  who 
construct  ditches  and  divert  water  for  general  purposes  of  ir- 
rigation must,  within  a  reasonable  time,  apply  the  water  to 
beneficial  use;  or  else,  upon  proper  application  and  for  proper 
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conBideration,  they  must  dispose  of  the  same  to  those  who  are 
zeady  to  make  beneficial  Qse  of  it  If  ditch  companies  are 
unwilling  to  be  charged  with  such  duties  and  responsibilities, 
they  must  leare  the  water  in  the  natural  stream.  The  mere 
diversion  of  the  water  is  not  an  appropriation  of  it  within  the 
meaning  of  the  constitution;  there  must  be  an  application  of 
the  water  to  beneficial  use  within  a  reasonable  time,  or  the 
diversion  is  unlawful:  See  Farmers^  Sigh  Line  etc.  Co,  y« 
Souihworth^  13  Col.  Ill,  and  cases  there  cited. 

The  case  of  MeFadden  ▼.  Cawity  of  Los  Angeles^  74  CaL  571, 
cited  and  relied  upon  by  counsel  for  defendant  in  error,  is  not 
in  point  in  this  casa  The  question  involved  related  to  a  mu- 
tual company.  It  does  not  appear  that  any  question  of  priority 
<xf  right  to  Uie  use  of  water  was  involved;  no  such  question 
was  discussed  in  the  opinion;  nor  does  the  provision  of  the 
CSalifornia  constitution  referred  to  in  the  opinion  relate  to  the 
rabject  of  prior  rights. 

In  a  carefully  considered  opinion  recently  delivered,  by  Mr. 
JasUoe  Hayt  in  the  case  otStriciUr  v.  City  of  Colorado  SpHngg^ 
16  CoL  61,  25  Am.  St  Rep.  245,  this  court  held  that  a  ''  pri- 
ority  to  the  use  of  water  for  irrigation  is  a  property  right,  and 
may  be  sold  and  transferred  separately  from  the  land  in  con- 
nection with  which  the  right  ripened."  It  must  not  be  in- 
ferred from  this  language  that  such  priority  may  be  secured 
by  the  mere  acquisition  of  stock  in  an  irrigating  company 
without  applying  the  water  to  beneficial  use.  An  owner  of 
irrigating  stock  cannot  thus  carry  prior  rights  to  the  use  of 
water  in  his  pocket  for  an  indefinite  or  unreasonable  time, 
and  thereby  prevent  others  from  acquiring  a  bona  fide  priority 
by  actual  use. 

The  ownership  of  a  prior  right  to  the  use  of  water  is  essen- 
tially difierent  from  the  ownership  of  stock  in  an  irrigating 
company.  The  ownership  of  the  stock,  like  the  title  to  other 
property,  may  be  acquired  by  descent  or  purchase;  the  own- 
ership of  the  prior  right  can  be  acquired  originally  only  by 
the  actual  beneficial  use  of  the  water.  The  very  birth  and 
life  of  a  prior  right  to  the  use  of  water  is  actual  user.  A 
stockholder  in  an  irrigating  company  who  makes  an  actual 
application  of  water  from  the  company's  ditch  to  beneficial 
use  may,  by  means  of  such  use,  acquire  a  prior  right  thereto; 
but  his  title  to  the  stock  without  such  use  gives  him  no  title 
to  the  priority.  He  may  transfer  his  stock  to  whom  he  will, 
but  he  can  only  transfer  his  priority  to  some  one  who  will 
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oontinue  to  use  the  water.  If  the  law  were  to  be  declared 
otherwise, — if  ditch  companies  were  at  liberty  to  dirert  water 
without  limit,  and  at  the  same  time  make  the  ownership  of 
stock  an  absolute  condition  precedent  to  the  right  to  procure 
water  from  their  irrigating  canals,  —  water  rights  would  soon 
become  a  matter  of  speculation  and  monopoly,  and  tillers  of 
the  soil  would  have  to  pay  exorbitant  rates  for  the  use  of 
water,  or  our  arid  land  would  become  unproductive.  The 
oonstitution  provides  that  the  water  of  natural  streams  may 
be  diyerted  to  beneficial  use;  but  the  privilege  of  diversion  is 
granted  only  for  uses  truly  beneficial,  and  not  for  purposes  of 
speculation.  This  is  evident  from  the  fact  that  provision  is 
made  for  establishing  reasonable  rates  to  be  charged  for  the 
use  of  water  by  individuals  or  corporations  furnishing  the 
same,  the  evident  purpose  of  which  is,  that  actual  and  bene- 
ficial consumers  of  water  may  not  be  subjected  to  extortionate 
demands. 

Speaking  upon  this  subject,  Mr.  Justice  Helm,  in  the  case 
of  Wheeler  v.  Northern  Colorado  Irr,  Co.^  10  Col.  582,  8  Am* 
Si  Rep.  603,  used  the  following  pertinent  language:  ^  Any 
unreasonable  regulations  or  demands  that  operate  to  withhold 
or  prevent  the  exercise  of  this  constitutional  right  by  the  con* 
Bumer  must  be  held  illegal,  even  though  there  be  no  express 
legislative  declaration  on  the  subject.'' 

One  witness  for  the  defense  testified  that  the  water  **  was 
prorated  according  to  the  shares."  The  substance  of  his  tes- 
timony was,  that  the  capital  stock  of  the  company  consisted 
of  two  hundred  shares;  the  ditch  carried  about  six  thousand 
inches  of  water;  hence  the  stockholders  were  entitled  to  use 
or  control  the  use  of  thirty  inches  of  water  for  each  share  of 
stock  owned  by  them  respectively*  That  thi.  was  the  logic 
of  his  testimony  was  indicated  by  a  remark  of  the  trial  judge, 
during  the  introduction  of  the  testimony,  as  follows:  *^  Let  me 
see  if  I  have  got  this  correct  The  number  of  inches  of  water 
that  any  person  was  entitled  to  was  in  accordance  with  the 
number  of  shares  that  such  person  had,  and  not  as  to  the 
number  of  acres  of  land  that  he  had  to  cultivate.^' 

It  is  not  clear,  however,  that  the  trial  court  sanctioned  such 
erroneous  view  of  the  law;  nor  did  the  defendant  rest  its  de- 
fense altogether  upon  such  ground. 

In  so  far  as  the  defense  was  placed  upon  the  ground  that 
the  stockholders  were  actual  prior  appropriators  of  water  from 
the  ditch  to  beneficial  use,  as  explained  in  this  opinioui  the 
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defense  was  proper;  and  if,  as  a  matter  of  fact,  the  actual  ap« 
propriaiions  of  water  by  the  stockholders  were  prior  to  the 
application  of  the  petitioner,  and  if  their  appropriations  were 
•qoal  in  the  aggregate  to  the  whole  amount  of  water  carried 
by  the  ditch,  the  application  of  the  petitioner  was  properly 
refused.  If,  on  the  other  hand,  there  was  a  surplus  of  water 
remaining  in  the  ditch  after  supplying  prior  appropriators, 
the  petitioner  was  entitled  to  be  supplied  out  of  such  surplus. 

The  legal  theory  upon  which  a  case  of  this  kind  should  be 
tried  is  yery  simple,  however  difficult  it  may  be  to  apply  the 
law  to  the  evidence.  It  is  plain  that  the  quantity  of  land 
and  the  character  of  the  soil  which  the  appropriators  of  water 
from  the  ditch  have  under  cnltivation,  as  well  as  their  actual 
prior  appropriations  of  water  to  the  irrigation  of  such  lands, 
and  not  the  number  of  shares  of  stock  they  may  own,  are  the 
important  matters  to  be  considered  in  determining  such  a 
oontroversy.  In  the  trial  of  such  an  issue,  it  is  also  important 
to  observe  that  no  matter  how  early  a  person's  priority  of  ap- 
propriation may  be,  he  is  not  entitled  to  receive  more  water 
than  is  necessary  for  his  actual  use.  An  excessive  diversion 
of  water  cannot  be  regarded  as  a  diversion  to  beneficial  use 
within  the  meaning  of  the  constitution.  Water,  in  this  coun- 
try, is  too  scarce,  and  consequently  too  precious,  to  admit  of 
waste.  The  constitutional  rule  of  distribution,  '*  first  come, 
first  served,"  does  not  imply  that  the  prior  appropriator  may 
be  extravagantly  prodigal  in  dealing  with  this  peculiar  bounty 
of  nature.  We  are  aware  that  it  may  not  be  practicable  to 
attain  mathematical  exactness  in  measuring  the  flow  of  water; 
but  a  reasonable  approximation  to  substantial  accuracy  should 
be  aimed  at  in  determining  controversies  relating  to  water 
supply. 

Another  witness  for  the  defense,  upon  his  examination  in 
chie^  was  asked  this  question:  "  From  your  experience  as  a 
farmer,  and  in  irrigation  in  connection  with  it,  is  there  water 
enough  in  that  ditch  now,  or  has  there  been  for  the  last  two 
years,  to  irrigate  the  lands  which  have  heretofore  been  irri- 
gated by  that  ditch?  "  This  question  was  objected  to,  —  1. 
On  the  ground  that  it  did  not  appear  that  the  witness  had 
knowledge;  and  2.  Because  the  matter  embraced  in  the  ques- 
tion was  the  question  then  at  issue  and  on  trial.  The  ob- 
jection was  overruled.  The  ruling  was  excepted  to,  and  is 
assigned  for  error.  Without  noticing  the  first  ground  of  ob- 
jection, it  is  clear  that  the  objection  was  well  taken  upon  the 
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secoDcl  ground,  and  should  have  been  sustained.  The  ques- 
tion was  not  merely  introductory;  it  embraced  the  very  sub- 
stance of  the  issue  which  the  court  was  then  trying;  and  a 
categorical  answer,  such  as  the  question  called  for,  would,  if 
accepted  by  the  court,  have  been  a  complete  determinatioa 
of  the  issue.  It  is  an  elementary  rule  that  such  questions  are 
inadmissible.  We  are  aware  that  direct  questions  are  not 
always  to  be  regarded  as  objectionable;  there  are  exceptions 
to  the  rule,  but  certainly  the  foregoing  is  not  one  of  thenu 
The  answer  in  this  case,  though  not  very  direct,  was  of  such  a 
sweeping,  general,  and  argumentative  character  that  it  is  im- 
possible to  say  that  its  effect  upon  the  mind  of  the  court  waa 
harmless.  Counsel  should  not  have  taken  the  risk  of  such 
a  question.  The  objection,  having  been  interposed  in  apt 
time  and  terms,  should  have  been  heeded,  and  the  question 
withdrawn  or  modified:  2  Best  on  Evidence,  sea  641;  1 
Wharton  on  Evidence,  sec.  499,  and  notes;  2  Phillips  on 
Evidence,  see.  889,  and  notes. 

There  was  an  effort  on  the  part  of  the  petitioner  to  estab* 
lish  a  priority  of  right  to  water  from  the  defendant's  ditch  as 
the  successor  of  one  Edwards,  who  had  previously  owned  peti« 
tioner's  laud.  Edwards  had  procured  water  from  the  ditch 
for  said  land  during  'the  irrigating  season  of  1884  and  a  part 
of  the  season  of  1885,  by  contract  with  the  company.  For  the 
season  of  1886  he  procured  the  water  in  connection  with  water 
for  other  land,  and  it  does  not  appear  that  the  ditch  company 
had  knowledge  that  the  water  was  used  except  for  the  other 
land.  Edwards  sold  the  land  in  1887,  and  it  was  not  oulti« 
vated  during  that  year.  The  petitioner  came  into  possession 
of  the  land  early  in  1888;  and  it  is  assumed  that  he  suo* 
ceeded  to  the  prior  rights  of  Edwards  to  the  use  of  water  from 
the  ditch.  The  evidence  in  the  record  concerning  petitioner's 
alleged  priority  through  Edwards  is  so  unsatisfactory  that  wo 
do  not  undertake  to  consider  it  for  any  purpose.  Our  (pinion 
is  based  upon  the  application  of  the  petitioner  for  the  irri- 
gating season  of  1888,  as  though  that  were  the  beginning  of 
his  claim;  and  while  it  is  by  no  means  certain  that  he  was 
entitled  to  the  water,  as  claimed,  for  that  year,  it  appears  that 
there  was  error  on  the  trial  which  may  have  affected  his  sub* 
stantial  rights  in  the  determination  of  the  proceeding. 

In  accordance  with  the  foregoing  views,  the  judgment  of 
the  district  court  is  reversed,  and  the  cause  remanded.  As 
was  held  in  Wheeler  v.  Northern  Colorado  Irr.  Co.,  10  Col.  582| 
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8  Am.  St  Rep.  603,  this  was  a  proceeding  by  petitioner  to  ob- 
tain relief  for  a  particular  year  merely.  Hence  the  petitioner 
cannot  gain  anything  by  a  new  trial.  It  is  therefore  ordered 
that  he  be  allowed  to  dismiss  his  action  without  prejudice. 

Helm,  C.  J.  (concurring).  If  I  correctly  understand  the 
foregoing  opinion,  it  rests  the  decision  of  the  main  point 
exclusively  upon  the  constitutional  obligation  of  carriers  or- 
ganized for  the  purpose  of  conveying  water  to  consumers  gen- 
erally.  It  does  not  declare  or  define  the  rights  or  obligations 
existing  between  stockholders  in  what  may,  for  convenience, 
be  termed  mutual  ditch  companies,  or  between  such  com- 
panies and  consumers  in  no  way  connected  therewith.  By 
the  phrase  *^  mutual  ditch  companies "  I  mean  associations 
formed  by  consumers  for  the  purpose  of  conveying  water 
solely  to  irrigate  their  own  lands,  and  not  for  hire;  these  as- 
sociations may  or  may  not  be  incorporated,  and  the  respect* 
ive  interests  of  the  members  may  or  may  not  be  represented 
by  stock.  I  agree  with  the  conclusion  reached  by  Mr.  Justice 
Elliott,  that  the  constitutional  right  of  individual  consumers, 
upon  tender  of  the  carriage  fee,  to  water  diverted  by  a  carrier, 
and  not  already  applied  to  beneficial  uses,  can  no  more  be 
evaded  or  qualified  by  a  regulation  compelling  the  purchase 
of  stock  as  a  condition  precedent  to  use,  than  it  can  by  a 
regulation  fixing  a  sum  in  excess  of  the  price  charged  for  car- 
riage, to  be  thus  paid  for  the  constitutional  right  of  user: 
Wheeler  v.  Northern  Colorado  Irr.  Co.^  10  Col.  582;  3  Am.  8t 
Rep.  603.  I  do  not  understand  that  my  associate  intends  to 
suggest  views  touching  the  constitutional  status  or  rights  of  the 
members  of  mutual  companies  as  to  each  other,  or  as  to  out- 
side consumers,  and  thus  anticipate  a  question  treated  by  the 
opinion  as  not  now  fairly  before  us. 


Watbbs  —  RioBT  o»  Drros-owif BB  to  Water.  —  When  the  right  to 
the  nae  of  a  ditob  and  water  exists  in  favor  of  land  conveyed  by  deed,  and 
without  which  the  land  would  be  practically  nseles^  and  was  perhaps  the 
mala  inducement  to  the  purchase,  it  will  pass  by  the  deed,  without  express 
vonls  to  that  effect:  Simmons  ▼.  Wintet%  21  Or.  35;  28  Am.  St.  Rep.  727» 
and  note.  But  an  incorporated  ditch  company  ownins;  lands  adjacent  to  a 
stream  of  water  cannot  deprive  an  upper  riparian  proprietor,  through  whoso 
land  a  natural  stream  of  water  flows,  of  his  right  to  use  his  land  in  a  reason* 
able  manner  without  making  due  compensation  for  his  water  right,  though* 
•neh  use  causes  a  serious  pollution  of  the  stream:  ffelfrich  r.  CcUonsviUe 
Water  Ca,  74  Md.  269;  28  Am.  St  Rep.  246. 
Waters  ^-RiOBTS  of  Prior  ArPROFRiATORa. — Priority  of  appropria* 
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iion  of  water  in  point  of  time  gives  inperiority  of  right  among  appropriatoirs 
for  like  beneficial  parposee:  Btriddcr  ▼.  Colorado  SpHngaf  16  CoL  61;  25  Am. 
8t.  Rep.  246,  and  note;  Barnmondr.  Bote,  11  OoL  624;  7  Am.  8t  Bep.  268^ 
and  note. 

Waters — Right  to  Diyxbt  Water — Fob  What  PuBPosn.  —  To  ooiw 
•titnte  a  valid  appropriation  of  water,  it  is  required  to  be  made  for  aom* 
beneficial  purpose  then  existing  or  contemplated,  and  the  amount  appropri- 
ated must  be  restricted  in  quantity  to  the  amount  needed  for  sudh  purpose t 
Simmons  t.  Winters,  21  Or.  36;  28  Am.  St.  Rep.  727,  and  note;  Clark  t« 
Pennsylvania  R.  B,  Co,,  145  Pa.  St.  438;  27  Am.  SL  Rep.  710,  and  not«. 
See  note  to  AUa  Land  etc.  Co.  ▼.  Hancock,  20  Am.  St.  Repb  22S.  A  ripariaa 
owner  may  withdraw  the  water  of  a  stream  by  ordinary  means  or  artificial 
channels  to  supply  the  wants  of  men  and  animals  to  such  an  extent  as  to 
materially  lessen  the  flow,  yet  it  cannot  be  withdrawn  for  the  purpose  of  Ip> 
rigation  or  any  other  artificial  purpose  except  in  such  a  reasonable  way  as 
not  to  interfere  unjustifiably  with  its  general  uses  Andermm  v.  CbidmiaU  €kk 
B'y,  86  Ky.  44;  9  Am.  St.  Rep.  263^  and  note. 


Grbbnwood  Gembteby  Land  Company  v.  Boutt. 

[17  COLOBADO,  166.] 

Makdamus  AQAnm  Govbbnor.  —The  official  discretion  of  the  goremor  of 
a  state  cannot  be  oontrolled  by  mandamus.  This  writ  will  be  allowed 
in  a  proper  case  to  command  action,  but  it  cannot  be  used  to  oontrol 
discretion. 

Mandamus  against  Goybrnor.— The  writ  of  mandamus  will  not  lie  to 
control  the  action  of  the  governor  of  a  state  in  the  exercise  of  any  of  hit 
political  or  governmental  powers,  whether  such  powers  are  oonferred 
upon  him  by  the  con^titation  or  by  statute. 

Mandamus  aqainst  Governor  ~  Whkn  will  Lir.  — ^When,  in  the  exeroiso 
of  some  official  power  neither  political  nor  essentially  goremmental,  the 
law  specially  enjoins  upon  the  governor  of  a  state  as  a  duty  the  perform* 
ance  of  some  particular  act,  under  circumstances  in  whioh  he  has  no  die* 
eretion,  and  his  refusal  to  perform  the  act  deprives  a  party  of  his  prop* 
erty  or  of  some  legal  right,  mandamus  will  lie  against  the  governor  to 
compel  the  performance  of  such  ministerial  act»  in  the  absence  of  other 
plain,  speedy,  or  adequate  remedy  at  law. 

Mandamus  against  Governor  to  Compel  Issuanor  ov  Land  Patrnt.  — 
Mandamus  will  lie  against  the  governor  of  a  state  to  oompel  him  to  per- 
form a  merely  ministerial  act  in  signing,  executing,  and  delivering  a 
patent  to  public  land,  which  has  been  regularly  sold  by  the  state  boanl 
of  land  commissioners  of  which  he  is  a  member,  provided  the  purchaser 
has  paid  or  tendered  the  full  purchase  prioe^  and  has  otherwise  oomplied 
with  all  conditions  of  the  purchase. 

Mandamus  against  LsoiaLATURB.  — The  members  of  the  legislative  depart- 
ment of  a  state  cannot  be  directly  controlled  by  mandamus  in  the  exer^ 
cise  of  their  legislative  powers. 

Constitutional  Law. — Leoislativr,  Exkoutivi^  and  Judicial  Depart* 
MENT8  of  state  government  are  distinct  from  each  other,  and,  so  fur  ss 
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•Dy  direct  control  or  interferenoe  ii  oonoemedy  are  independent  of  each 
other;  bnt  the  power  of  either  department  ia  not  absolate,  and  may  he 
incidentally  affsoted  by  the  aoticm  of  another  department.  Bach  de- 
partment it  a  check  npon  tha  exerdae  of  arbitrary  power  by  another 
departments 

Mandamus  against  John  L.  Routt,  governor  of  Colorado,  and 
others,  comprising  the  state  board  of  land  commissioners  of 
that  state,  to  compel  them  to  sign,  execute,  and  deliver  a 
patent  to  certain  public  lands  purchased  by  the  petitioner, 

HartzeU  and  Patteramf  and  RiddM^  Starhweaiher^  and  Dixan^ 
for  the  appellant 

Jl  H.  Maupin^  (Momey-generalt  and  H.  B.  Babh^  for  the  ap* 
pelleea. 

Elliott,  J.  The  defendants,  by  a  separate  and  distinct 
plea,  incorporated  in  their  answer,  challenged  the  jurisdiction 
of  the  court  to  issue  the  writ  of  mandamui  against  the  gov- 
emor.  Such  plea,  being  in  the  nature  of  a  demurrer  to  the 
petition,  was,  by  consent  of  the  parties  and  the  court,  treated 
as  raising  a  question  of  law  to  be  considered  and  disposed  of 
la  advance  of  any  trial  that  might  become  necessary  upon 
other  matters  of  defense  stated  in  the  answer. 

Upon  the  hearing,  the  demurrer  was  sustained,  and  the  writ 
of  mandamus  denied  solely  on  the  ground  of  a  want  of  juria- 
diction  in  the  court  to  issue  the  writ  against  the  governor. 
No  other  matter  contained  in  the  answer  was  considered  or 
determined  by  the  district  court.  The  review  upon  this  ap* 
peal  must  accordingly  be  limited  to  the  technical  legal  ques- 
tion of  jurisdiction. 

It  may  be  here  remarked  that  the  jurisdictional  question 
could  not  have  been  avoided  by  applying  in  the  first  instance 
to  this  court  for  the  exercise  of  its  original  jurisdiction,  inas- 
much as  by  the  express  terms  of  the  constitution  (art.  6,  see. 
11)  the  district  courts  are  invested  with  original  jurisdiction 
of  all  causes,  both  at  law  and  in  equity. 

It  is  an  elementary  rule  that  a  demurrer  admits  the  truth 
of  ^11  allegations  of  fact  in  the  pleading  demurred  to,  so  far  as 
the  same  are  well  pleaded.  No  objection,  other  than  the  ju- 
risdictional one  above  stated,  having  been  taken  to  the  suffi- 
ciency of  the  petition,  either  as  to  matters  of  form  or  substancCi 
we  are  justified  in  assuming,  for  the  purposes  of  this  opinion, 
that  the  facts  stated  in  the  petition  are  not  only  true,  but  that 
they  are  sufficient  in  substance  to  entitle  the  petitioner  to 
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relief  by  mandamua^  but  for  the  fact  that  such  relief  Is  asked 
against  the  governor. 

The  course  of  proceeding  adopted  for  disposing  of  this  liti- 
gation in  the  district  court  virtually  compels  this  court  to 
decide  whether  the  writ  of  mandamus  may  issue  against  the 
governor,  under  the  circumstances  set  forth  in  the  petition^  as 
though  no  defense  had  been  interposed  upon  the  merits. 

The  question  is  an  exceedingly  delicate  one;  and  it  is  with 
reluctance  that  we  undertake  its  decision.  Nevertheless,  as 
the  question  is  properly  presented  by  the  record,  it  is  unques- 
tionably the  duty  of  this  court  to  pass  upon  and  determine 
the  same  according  to  our  best  judgment.  The  isolated  forni 
in  which  the  question  is  presented  will  at  least  relieve  us  from 
the  charge  of  obiter  dictum^  or  of  delivering  an  unnecessary 
opinion  upon  the  subject. 

Under  what  circumstances,  if  at  all,  may  the  action  of  the 
ehief  ezecutiw  of  the  state  be  controlled  by  mandamus  or 
other  judicial  process?  This  question  has  been  a  fruitful 
source  of  controversy  in  several  of  our  sister  states.  Some 
phases  of  the  question  are  easy;  and  up  to  a  certain  point,  the 
decisions  are  in  substantial  accord.  As  to  other  phases,  the 
most  diverse  views  have  been  expressed;  and  it  would  be  ex- 
ceedingly difficult  to  trace  the  current  of  judicial  opinion  or 
to  determine  the  weight  of  authority.  After  much  considera- 
tion, without  commenting  at  length  upon  the  various  decis- 
ions, and  without  attempting  to  reconcile  authorities,  we  shall 
briefly  state  our  own  views,  and  endeavor  to  place  the  decision 
upon  those  principles  of  right  and  justice  recognized  and  es- 
tablished by  our  free  constitutional  government. 

It  is  scarcely  necessary  to  say  that  the  official  discretion  of 
the  governor  cannot  be  controlled  by  mandamus.  This  court 
has  repeatedly  announced  the  general  rule,  that  while  the  writ 
may,  in  a  proper  case,  be  allowed  to  command  action,  it  will 
not  be  used  to  control  discretion:  Union  Colony  v.  Elliott^  5 
Col.  873;  People  v.  District  CouH^  14  Col.  396;  People  v.  Gra- 
ham,  16  Col.  847. 

The  authorities  are  uniform  that  the  courts  cannot,  by  man* 
damusy  control  the  action  of  the  governor  in  the  exercise  of  any 
of  his  x>olitical  or  governmental  powers,  whether  the  same  are 
conferred  by  the  constitution  or  by  legislative  enactments. 
In  the  exercise  of  political  and  governmental  powers  the  gov- 
ernor is  independent,  or,  at  most,  is  answerable  only  to  the 
high  court  of  impeachment,  or,  as  in  the  case  of  other  elective 
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officers,  to  the  people:  Mecham  on  Pablio  Officers,  sees.  954 
etseq. 

But  may  not  the  governor  be  invested  with  certain  powers 
and  duties,  in  the  exercise  of  which,  under  certain  circum- 
stances,  he  may  have  no  discretion,  —  powers  and  duties  which 
are  neither  political  nor  governmental  in  their  nature, — pow- 
ers and  duties  which  might  have  been  devolved  upon  some 
other  officer  or  person, — powers  and  duties  pertaining  to 
transactions  of  a  purely  business  or  financial  character,  and 
in  which  the  specific  rights  of  private  x>orBon8,  as  well  as  the 
rights  of  the  public,  may  be  involved?  Strange  to  say,  in  re- 
sponse to  questions  like  the  foregoing,  some  difference  of  judi- 
cial opinion  has  been  expressed;  but  the  greater  number  of 
opinions,  and  opinions  which  seem  to  us  sustained  by  the 
better  reason,  concur  in  an  affirmative  answer. 

Without  further  comment  at  this  juncture,  let  us  proceed 
to  further  inquiries  bearing  more  directly  upon  the  subject 
onder  investigation.  If,  in  the  exercise  of  some  official  power 
neither  political  nor  essentially  governmental,  the  law  spe- 
eially  enjoins  upon  the  governor  as  a  duty  the  performance  of 
some  particular  act,  under  circumstances  in  which  he  has  no 
discretion,  and  he  refuses  to  perform  the  act,  and  by  his  re- 
fasal  a  private  individual  is  deprived  of  his  property  or  other 
logal  right,  is  there  no  remedy?  And  further,  if  there  be  no 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law,  is  the  injured  party  to  be  denied  redress  by  mandamu9 
tor  the  sole  reason  that  the  party  committing  the  injury  is  the 
governor  of  the  state? 

Prominent  among  the  objections  urged  why  the  governor 
should  not  be  held  subject  to  judicial  process  seeking  to  con- 
trol his  official  action  in  ahy  case,  is,  that  by  article  3  of  the 
constitution  the  governmental  powers  of  the  state  are  divided 
into  three  distinct  departments,  —  the  legislative,  executive 
and  judicial, — and  that  no  person  or  collection  of  persons 
charged  with  the  exercise  of  powers  properly  belonging  to  one 
of  these  departments  is  allowed  to  exercise  any  power  prop* 
erly  belonging  to  either  of  the  others,  except  as  the  constitu* 
tion  expressly  directs  or  permits,  and  that  by  article  4,  section 
2,  the  supreme  executive  power  of  the  state  is  vested  in  Che 
governor* 

We  have  already  indicated  that  the  governor,  as  chief  ex- 
aeutive,  cannot  be  directly  controlled  in  the  exercise  of  his 
political  or  governmental  powers  by  judicial  process.    As  to 
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matters  properly  pertaining  to  tbe  executive  department,  he 
is  independent,  and  may  act  or  refuse  to  act,  according  to  the 
dictates  of  bis  own  judgment  It  is  scarcely  necessary  to  say 
that  members  of  the  legislative  department  cannot  be  directly 
controlled  in  the  exercise  of  their  legislative  powers  by  any 
judicial  process.  The  legislature  cannot  be  thus  compelled 
to  pass  an  act,  even  though  the  constitution  expressly  cooi* 
mands  it,  nor  restrained  from  passing  an  act,  even  though 
the  constitution  expressly  forbids  it  The  judicial  depart^ 
ment  of  the  state  government  is  also  charged  with  the  duty 
of  expounding  and  construing  both  the  constitution  and  laws 
of  the  state,  and  with  hearing,  trying,  and  determining  suits 
and  controversies  affecting  both  public  and  private  rights. 
Within  its  appropriate  sphere  the  judiciary  is  independent; 
its  legitimate  province  cannot  be  invaded  by  others,  nor  can 
it  properly  evade  its  own  responsibilities* 

Thus  the  departments  are  distinct  from  each  other,  and  so 
far  as  any  direct  control  or  interference  is  concerned,  are  in- 
dependent of  each  other.  More,  they  are  superior  in  their 
respective  spheres.  Nevertheless,  indirectly,  or  perhaps  it 
should  be  said  incidentally,  by  the  action  or  non-action  of 
one  department,  the  powers  of  the  other  departments  may 
be  more  or  less  affected.  The  governor  may  refuse  to  exercise 
some  of  his  governmental  or  political  powers,  or  may  exercise 
them  in  such  a  way  as  to  embarrass  the  other  departments. 
The  legislature,  by  passing  or  refusing  to  pass  certain  laws, 
may  affect  both  the  executive  and  judicial  departments.  80 
the  judiciary,  in  passing  upon  a  statute  which  has  received 
both  legislative  and  executive  approval,  may  give  it  a  con- 
struction different  from  what  its  authors  intended,  thus  affect- 
ing, or  perhaps  defeating,  its  operation.  Thus  it  appears  that 
the  different  departments,  though  separate,  distinct,  and  in* 
dependent  to  a  certain  extent  are  by  no  means  absolute.  The 
distribution  of  governmental  powers  to  different  departments 
was  obviously  intended  as  a  check  upon  the  exercise  of  arbi* 
trary  power  by  any  department;  thus  a  government  of  bal- 
anced powers  was  established,  with  checks  and  counter-checks 
for  the  better  protection  of  society  and  the  better  security  of 
private  rights  and  individual  interests. 

Before  it  can  properly  be  held  that  the  court  is  without 
jurisdiction  to  control  the  governor  in  the  matter  of  signing 
the  patent,  it  must  appear  that  the  governor's  action  in  the 
premises  is  discretionary,  or  that  it  properly  pertains  to  the 
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executive  department  of  the  goTemment  as  one  of  his  gov* 
em  mental  or  political  powers,  or  else  it  most  appear  that  the 
rabject- matter  of  the  litigation  is  not  within  the  sphere  or 
class  of  powers  properly  belonging  to  the  judicial  department 

First,  it  may  be  observed  that  the  act  which  petitioner  in 
this  section  asks  that  the  governor  may  be  required  to  per^ 
form  is  not  devolved  upon  the  governor  by  the  executive 
article  of  the  constitution.  Article  9  of  Uie  constitution, 
entitled  "Education/'  provides  that  the  governori  superin- 
tendent of  public  instruction,  secretary  of  state,  and  attorney- 
general  shall  constitute  the  state  board  of  land  commissioners, 
and  that  they  shall  have  the  direction,  control,  and  disposi- 
tion  of  the  public  lands  of  the  state,  under  such  regulations 
as  may  be  prescribed  by  law. 

By  the  act  of  April  2, 1887,  it  is  provided  that  a  majority 
of  the  land  board  shall  constitute  a  quorum  for  the  transac- 
tion of  business;  that  the  governor  shall  be  president  of  the 
board,  but  that  in  his  absence  from  any  meeting,  the  board 
may  elect  one  of  its  members  president  pro  Umpare  to  preside 
at  such  meeting;  the  board  may  also  appoint  a  register,  not  a 
member,  whose  duties,  among  other  things,  shall  be  to  have 
the  custody  of  its  records  and  seaL 

By  an  amendment  to  the  act  of  1887,  iupra  (Sees.  Laws 
1891,  p.  257),  it  is  provided  that  the  purchaser  of  any  state 
land  may  make  full  payment  at  any  time;  and  that  when- 
ever a  purchaser  "  has  complied  with  all  of  the  conditions  of 
the  sale,  and  paid  all  purchase-money,  with  the  lawful  interest 
thereon,  he  shall  receive  a  patent  for  the  land  purchased; 
such  patent  shall  be  signed  by  the  governor,  and  counter- 
signed by  the  register,  attested  with  the  seal  of  the  state  board 
of  land  commissioners;  and  when  bo  signed,  such  patent  shall 
convey  a  good  and  sufiBcient  title  in  fee-simple." 

From  the  foregoing  it  will  be  seen  that  the  governor  is  one 
€i  four  members  constituting  the  state  board  of  land  commis- 
sioners; the  constitution  confers  upon  him  no  greater  power  or 
authority  than  either  of  the  other  members.  By  making  the 
governor  president  of  the  board,  the  statute  gives  him  no  au- 
thority over  the  other  members;  by  providing  that  a  majority  of 
the  board  shall  constitute  a  quorum,  the  other  three  members, 
if  agreed,  may  act  without  the  governor's  concurrence.  In  like 
manner,  the  signing  of  the  patent  is  a  duty  which  might  have 
been  devolved  upon  any  other  member  of  the  board,  or  upon 
all  or  upon  a  majority  of  them;  it  is  a  duty  which,  by  the 
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express  and  unequivocal  terms  of  the  statute,  depends  upon 
the  full  completion  of  certain  acts  to  be  performed  by  tho 
board  on  the  one  part,  and  by  the  purchaser  on  the  other;  it 
can  only  be  required  when  the  acts,  of  which  the  patent  ie  the 
appropriate  evidence,  have  already  been  fully  and  completely 
performed  by  the  contracting  parties. 

The  statute  requires  the  board  to  exercise  its  discretion  as 
to  the  time  when  any  parcel  of  school  land  shall  be  offered  for 
sale;  its  discretion  may  also  be  required  in  the  fixing  of  the 
minimum  price  and  other  particulars;  but  such  discretion  is 
to  be  exercised  by  the  land  board  in  its  collective  capacity, 
and  not  by  the  governor  individually.  The  discretion  and 
power  of  the  land  board,  being  vested  in  the  members  collect- 
ively, cannot  therefore  be  held  to  be  included  in  the  supreme 
executive  power,  which  is,  by  the  constitution,  vested  alone 
in  the  governor:  Const,  art.  4,  sec.  2. 

The  land  board  having  determined  to  sell,  and  having 
taken  the  steps  necessary  to  that  end,  the  statute  is  very  spe- 
cific as  to  the  manner  in  which  the  sale  shall  be  conducted. 
Tiie  rights  of  purchasers  and  of  the  state  are  carefully  guarded 
as  to  the  amount,  time,  and  mode  of  payments,  the  application 
of  the  purchase-money,  the  evidences  of  sale  to  be  given  to 
purchasers,  and  other  details. 

No  one  can  carefully  read  the  statute  regulating  the  sale  of 
public  lands  without  reaching  the  conclusion  that  it  was  in- 
tended to  place  the  proceedings  of  the  land  board  in  con- 
ducting such  sales  upon  a  purely  business  basis;  there  is 
nothing  of  a  political  nature  or  of  a  discretionary  character  in 
the  duties  of  the  board,  or  of  any  member  or  oflScer  thereof,  in 
the  matter  of  conducting  such  sales,  or  in  their  subsequent 
dealings  with  purchasers;  the  transactions  are  commercial, 
rather  than  political  or  governmentaL  The  land  having  been 
duly  offered  ibr  sale,  and  the  proceedings  having  been  con- 
ducted and  the  land  sold  as  the  statute  provides,  the  duties 
of  the  board  thereafter  in  reference  to  the  land  so  sold  are 
wholly  ministerial. 

We  must  not  be  understood  as  intimating  that  after  offering 
the  land  for  sale  the  board  may  not  thereafter  withdraw  the 
same  from  the  market  before  the  rights  of  third  parties  have 
attached.  But  i^  as  by  the  demurrer  in  this  case  we  are  to 
suppose,  the  laud  has  been  sold,  and  the  purchaser  and  his 
assignee  have  invested  over  fifteen  thousand  dollars  in  the 
purchase,  over  thirteen  thousand  dollars  of  which  has  been 
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paid  into  the  state  treasury,  and  the  residue  to  the  owner  of 
the  sur£aoe  improvements,  as  the  law  directs,  —  if  the  pur* 
chaser  or  his  assignee  has  fully  complied  with  all  the  condi- 
tions of  the  sale,  and  tendered  full  payment  of  the  balance  of 
the  parchase-money  as  the  law  permits,  — if  the  sale  has  in 
fact  been  thus  actually  and  in  good  faith  consummated,  it 
would  seem  strange  if  the  law  would  permit  the  land  board, 
or  any  officer  thereof,  to  obstruct  the  rights  of  the  purchaser 
or  his  assignee  in  the  premises.  A  refusal  to  execute  the  pat* 
ent,  under  such  circumstances,  would  greatly  embarrass  the 
petitioner  in  the  enjoyment  of  the  land  thus  purchased,  and 
perhaps  cause  the  loss  thereof  altogether  by  withholding  the 
instrument  which  the  statute  provides  shall  convey  a  ^  good 
and  sufficient  title  in  fee-simple." 

To  the  argument  that  the  court  cannot  compel  the  execution 
of  the  patent  because  its  mandate  cannot  be  issued  against 
the  governor,  it  may  be  replied,  that  the  same  section  of  the 
constitution  which  vests  "the  supreme  executive  power  of 
the  state  "  in  the  governor  also  provides  that  he  shall  "  take 
care  that  the  laws  be  faithfully  executed.**  Besides,  it  cannot 
be  gainsaid  that  the  determination  of  suits  and  proceed- 
ings  involving  rights  to  property  is  peculiarly  within  the  pro- 
vince of  the  judicial  department;  it  is  the  duty  of  the  courts, 
upon  proper  presentation  of  such  matters,  to  hear,  and  deter- 
mine, and  give  judgment,  as  the  law  directs.  The  general 
rule  is,  that  private  rights  must  be  regarded,  irrespective  of 
the  parties  to  the  controversy.  When  the  governor  has  had 
bis  day  in  court  in  a  suit  or  action  with  a  private  citizen  in  a 
matter  affecting  a  specific  vested  right  of  the  latter,  and  not 
involving  the  political,  governmental,  or  other  discretionary 
power  of  the  former,  and  the  action  is  finally  determined  in 
favor  of  the  citizen,  there  can  be  no  doubt  that  it  is  the  duty 
of  the  governor,  the  same  as  any  other  party,  to  yield  obedi* 
ence  to  the  judgment  of  the  court 

The  argument  which  has  been  strongly  urged  in  some  cases, 
though  not  in  this,  that  the  court  should  not  declare  the  law 
nor  give  judgment  in  a  case  of  this  kind  against  the  governor, 
because  the  governor,  as  commander-in*chief  of  the  military, 
might  resist,  is  based  upon  a  very  improbable  contingency; 
such  an  argument  is  alike  discreditable  to  the  executive  and 
to  the  judiciary  of  a  free  and  enlightened  state.  The  governor 
would  have  no  niore  right,  nor  do  we  believe  he  would  have  any 
more  inclination,  in  a  case  of  this  kind,  to  resist  the  mandate 
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of  the  eoori,  than  in  a  case  in  which  he,  as  a  private  citizen, 
might  be  a  party,  or,  for  that  matter,  in  a  case  in  which  ha 
might  not  be  personally  connected  with  the  litigation.  In  any 
eventy  the  judiciary  cannot  properly  shrink  from  its  duty. 
Every  person  in  the  state,  whatever  his  rank  or  stationi  is  en* 
titled  to  the  equal  protection  at  the  laws;  every  person  is  also 
subject  to  governmental  authority;  and  the  courts  are  charged 
with  the  responsibility  of  declaring  the  law  applicable  to  any 
and  all  controversies,  properly  presented,  according  to  their 
best  judgment,  to  the  end  that  the  rights  of  all  persons  may 
be  protected  and  their  grievances  redressed. 

Perhaps  we  should  not  conclude  this  opinion  without  more 
direct  reference  to  what  others  have  said  upon  this  subject. 
In  an  elaborate  opinion  delivered  many  years  ago.  Chief 
Justice  Marshall,  of  the  supreme  court  of  the  United  States, 
declared:  "It  is  not  by  the  ofiSce  of  the  person  to  whom  the 
writ  is  directed,  but  by  the  nature  of  the  thing  to  be  done, 
that  the  propriety  or  impropriety  of  issuing  a  mandamus  is  to 
be  determined." 

Notwithstanding  this  proposition  has  been  characterized  as 
obiter^  it  has  served  as  the  text  for  numerous  judicial  de- 
cisions, state  and  federal.  Its  acceptance  is  doubtless  attrib- 
utable in  some  degree  to  the  great  eminence  of  its  author  as 
a  constitutional  lawyer  and  jurist,  but  more  particularly,  we 
think,  to  the  fact  that  it  so  clearly  and  correctly  announces 
the  legal  principle  applicable  to  proceedings  by  mandamics 
against  public  officers  under  republican  forms  of  government 

In  an  able  opinion  by  Mr.  Justice  Cooley,  of  the  supreme 
court  of  Michigan,  it  is  said:  ''In  many  cases  it  is  unques* 
tionable  that  the  head  of  an  executive  department  may  be 
required  by  judicial  process  to  perform  a  legal  duty,  while  in 
other  cases,  in  our  judgment,  the  courts  would  be  entirely 
without  jurisdiction;  and  as  regards  such  an  officer,  we  should 
concede  that  the  nature  of  the  case  and  of  the  duty  to  be  per- 
formed must  determine  the  right  of  the  court  to  interfere  in 
each  particular  instance.'' 

This  language  is  a  practical  admission  of  the  principle 
announced  by  Marshall,  so  far  as  all  executive  officers,  save 
the  chief  executive,  are  concerned.  But  in  the  same  opinion. 
Judge  Cooley  gives,  among  other  reasons  for  excepting  the 
governor  in  all  cases,  the  following:  ^  There  is  no  very  clear 
and  palpable  line  of  distinction  between  those  duties  of  the 
governor  which  are  political  and  those  which  are  to  be  coo- 
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sidered  ministerial  merely;  and  if  we'sbould  undertake  ity 
draw  one,  and  to  declare  that  in  all  cases  falling  on  one  side- 
the  line  the  governor  was  suhject  to  judicial  process,  and  in^ 
all  falling  on  the  other  he  was  independent  of  it,  we  should^ 
open  the  doors  to  an  endless  train  of  litigation,  and  the  cases^ 
would  be  numerous  in  which  neither  the  governor  nor  the  par' 
ties  would  be  able  to  determine  whether  his  conclusion  was, 
under  the  law,  to  be  final,  and  the  courts  would  be  appealed 
to  by  every  dissatisfied  party  to  subject  a  co-ordinate  depart* 
ment  of  the  government  to  their  jurisdiction.'' 

With  great  respect  for  the  distinguished  jurist  and  author, 
we  are  constrained  to  say  that  the  grounds  of  exemption  thus 
stated  do  not  meet  the  approval  of  our  judgment;  the  reason- 
ing seems  to  be  at  variance  with  common  experience,  and  con« 
trary  to  the  principles  underlying  the  judicial  systems  of  this 
country.  Courts  are  constantly  called  upon  to  decide  cases 
in  which  the  line  of  distinction  is  not  very  clear  or  palpable. 
The  dooTB  of  litigation  are  already  wide  open,  and  must  con* 
Btantly  remain  so  in  a  free  government  Numerous  cases  are 
brought,  and  the  courts  are  constantly  appealed  to  by  dissatis* 
fied  parties  in  an  almost  endless  variety  of  cases.  Litigation 
unquestionably  increases  as  society  advances.  With  the  pro* 
gress  of  civilization,  with  the  increase  of  wealth  and  popular 
tion,  with  new  discoveries  and  inventions,  new  fields  for 
judicial  inquiry  are  opened  for  exploration.  With  the  mul- 
tiplied wants,  desires,  and  aspirations  of  an  enlightened  but 
aggressive  race,  rapidly  increasing  in  numbers,  and  thereby 
coming  in  closer  contact,  and  often  in  conflict,  with  each  other,. 
new  and  difficult  questions  in  respect  to  their  legal  and  equi- 
table rights  will  arise,  resulting  in  legal  controversies  which 
will  be  unceasingly  pressed  upon  the  consideration  of  the 
courts  until  they  are  determined  by  the  highest  judicial  au- 
thority within  the  reach  of  litigants. 

But  the  courts  cannot,  because  of  the  increase  of  litigation, 
shut  the  door  against  litigants  applying  for  an  adjudication  of' 
their  controversies.    These  controversies  are  frequently  due  to- 
an  honest  misapprehension  as  to  the  rights  of  the  respective  • 
litigants.    The  majority  of  our  people  who  may  be  engaged: 
in  litigating  their  honest  difierences  will  generally  acqui- 
esce in  the  decisions  of  the  highest  judicial  tribunal  of  their 
country,  without  serious  complaint,  when  substantial  reasons 
for  the  decisions  are  fairly  stated;  but  they  will  not  be  satis- 
fied by  an  arbitrary  rule  which  precludes  them  from  having. 
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their  differences  heard  and  determined  upon  the  merits;  and 
especially  will  they  not  be  satisfied  when  such  arbitrary  rule 
rests  upon  nothing  more  substantial,  or  more  acceptable  to  a 
free  citizen,  than  the  oflScial  rank  or  dignity  of  the  adverse 
party. 

Want  of  time  and  space  forbids  further  comment  upon  the 
decisions  cited  by  counsel  in  their  excellent  briefs.  The  fol- 
lowing are  some  of  the  authorities  which  have  been  considered 
in  the  preparation  of  this  opinion:  Marbury  v.  Madison^  1 
Cranch,  170;  People  v.  Oovemory  29  Mich.  820;  18  Am. 
Rep.  89;  Middleton  v.  Low,  30  Cal.  596;  StaU  v.  ChoBe^ 
6  Ohio  St  528;  Martin  v.  Ingham,  38  Kan.  641;  Magruder  v. 
Swann,  25  Md.  209;  Gray  v.  State,  72  Ind.  567;  Smith  v. 
ifyers^  109  Ind.  1;  58  Am.  Rep.  375;  Mott  ▼•  Pennfylvania 
E.  R.  Co,,  30  Pa.  St.  33;  72  Am.  Dec.  664;  Hariranfei  Appeal^ 
«5  Pa.  St.  443  et  seq.;  27  Am.  Rep.  667;  People  v.  Bis- 
sell,  19  111.  229;  68  Am.  Dec.  591;  Slate  v.  Warmoth,  22 
La.  Ann.  1;  2  Am.  Rep.  712;  State  v.  Oovemor,  89  Mo.  388; 
J2  Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  834;  Moses 
(on  Mandamus,  80-84;  High  on  Extraordinary  Legal  Remedies, 
vecs.  118  et  seq.;  Mecham  on  Public  Officers,  sees.  954-956; 
Cooley  on  Torts,  c.  1. 

The  language  of  this  opinion  in  reference  to  the  facts  of  the 
case  is  to  be  understood  as  based  upon  the  theory,  stated  at 
the  outset,  that  the  facts,  for  the  purpose  of  determining  the 
legal  question  involved,  are  admitted  by  the  demurrer;  we 
express  no  opinion  as  to  what  may  be  the  real  facts  or  merits 
of  the  controversy. 

Our  conclusion  is,  that  the  district  court  erred  in  deciding 
that  it  did  not  possess  the  jurisdiction  to  hear  and  determine 
the  cause  upon  its  merits.  The  judgment  is  accordingly  re* 
versed,  and  the  cause  remanded. 


Mandamui  against  OoTemor.* 
This  subjbct  is  exhaustively  treated  in  the  note  to  HawJdn*  r,  Oovemor^ 
33  Am.  Dea  661-668,  where  all  the  cases  upon  this  vexed  topic  in  existenoe 
at  the  time  of  that  writing  were  cited  and  freely  commented  upon.  It  is  not 
onr  intention  to  again  go  orer  the  ground  there  covered,  except  bo  far  aa 
may  be  necessary  in  the  examination  of  the  later  authorities.  The  question 
of  how  far  the  governor  of  a  state  is  subject  to  the  supervisory  control  of 

*  BEFXRENCa  TO  KOMOORAPHIC  MOTES. 

Mamdamm  against  governor:  88  Am.  Dea  S61-S6a. 
Mtandamua  against  legislative  acts:  18  Am.  Dec.  28S-24L 
Jfandomus  to  control  exercise  of  discretion:  98  Am.  Dea  875-877. 
McmdamuB  to  restore  officer  unlawfully  removed:  12  Am.  Dec.  28-8L 
Mandamm,  when  wlU  be  gi anted:  61  Am.  Rep.  iJSSOiL 
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the  oonrts,  throDgh  the  writ  of  mandamw,  is  oce  of  importance  and  delicaeyt 
vpon  which  the  authorities  are  to  some  extent  in  direct  conflict. 

Mnndamut  io  Control  Diterttion,  —  As  is  well  shown  by  the  note  aboYe  re* 
fcrred  to^  the  government  of  each  of  the  states  ii^  by  the  oonstitations 
thereof,  divided  into  three  co-ordinate  branches,  the  execntive^  the  legisla- 
tire,  «nd  the  judicial.  Each  of  these  branches  is,  within  the  sphere  of  iti 
oonstitntional  and  governmental  powers,  independent  and  free  from  the  con* 
trol  of  the  others.  Within  these  limits,  the  legislative  branch  cannot  control 
the  judicial,  nor  can  the  judicial  control  the  legislative  nor  the  ezecative. 
The  governor  is,  by  the  constitution,  invested  with  certain  important  govern* 
mental  or  political  powers  and  duties  belonging  to  the  executive  branch  of 
the  state  government^  and  the  due  performance  of  these  duties  if  intrusted 
to  his  official  honesty,  judgment,  and  discretion.  As  to  these  purely  execn* 
Uto  or  political  functions  devolving  upon  the  chief  ezeoutife  officer  of  the 
state,  and  as  to  any  other  duties  necessarily  involving  the  exercise  of  official 
judgment  and  discretion,  the  doctrine  is  uncontroverted,  and  settled  beyond 
tlie  shadow  of  a  doubt,  that  mandamus  will  not  lie  to  control  or  compel  his 
action.  In  other  words,  the  action  of  the  governor,  in  the  exercise  of  his 
political  or  governmental  powers,  whether  the  same  are  conferred  by  the 
coustittttion  or  by  statute,  cannot  be  controlled  by  numdamMt:  Hawkin9  v. 
Owernor^  1  Ark.  670;  33  Am.  Dec.  346;  Tennes9ee  etc.  R,  R,  Co,  v.  Moore^ 
33  Ala.  371;  StaU  v.  WarmM^  22  La.  Ann.  1;  2  Am.  Rep.  712;  21  La.  Ann. 
351;  13  Am.  Rep.  126;  Mauran  v.  8mUh^  8  R.  L  192;  5  Am.  Rep.  664;  Peo- 
ple  T.  Governor,  29  Mich.  320;  18  Am.  Rep.  89;  Harpending  t.  Haighi,  39 
C*aL  189;  2  Am.  Rep.  432;  Berrgman  v.  Perldm^  65  CaL  483;  JontAoro  etc 
Turnpibe  Co,  v.  Brown^  8  Baxt.  490;  35  Am.  Rep.  713;  Baker  v.  Kirk,  33 
Iiid.  617;  Mike  v.  Bradford,  22  Md.  170;  85  Am.  Dec  643;  Magruder  v. 
^leaitfl,  25  Md.  173;  Oroome  v.  Chmtm,  43  Md.  572;  Chamberlain  v.  8ibl^,  4 
Iklinn.  309;  Chumaeero  v.  PotU,  2  Mont  242;  State  v.  Bkudel,  4  Nev.  241; 
Cotten  V.  BUie,  7  Jones,  545;  State  v.  Chaee,  5  Ohio  St.  628;  Low  v.  Toume, 
8  Oa.  360;  People  v.  Bitnea,  19  UL  229;  68  Am.  Dec.  591;  People  v.  Yatee, 
40  IlL  126;  Dennett,  Petitioner,  32  Me.  608;  54  Am.  Deo.  602;  SiaU  v.  Cover- 
wor,  39  Mo.  388;  State  v.  Ooeemor,  25  N.  J.  L.  331;  State  v.  Moffitt,  6  Ohio^ 
358;  State  v.  ChampHn,  2  Bail  220;  Houston  etc  R*y  Cc  v.  Randolph^  24  Tex. 
317;  all  of  which  are  cited  in  the  note  referred  to^  and  to  which  may  be 
added  the  later  cases  of  Riee  v.  Austin,  19  Minn.  103;  18  Am.  Rep.  330; 
VidtiAMrg  etc  R.  R.  Co,  v.  Louny,  61  Miss.  102;  48  Am.  Rep.  76;  Orag  v. 
State  72  Ind.  667;  Hoveg  v.  Stale,  127  Ind.  688;  22  Am.  St.  Rep.  663;  Peo- 
pU  V.  Cutlom,  )00  III.  472;  fVeJitem  R.  R.  Co.  v.  De  Qraff,  27  Minn.  1;  StaU 
V.  Whiteomb,  28  Minn.  50;  Hartrojuft'e  Appeal,  85  Pa.  St.  433;  27  Am.  Rep. 
667;  Martin  v.  !nuham,  38  Kan.  641;  State  v.  Foster,  38  Ohio  SL  599;  StaU 
V.  Board  of  LUjHyUuion,  42  La.  Ann.  647;  Bates  T.  Te^lor^  87  Tenn.  319; 
UnUed  States  v.  Blaine,  139  U.  U.  306. 

Mandamus  to  Control  Ministerial  AeL  —  WhiU  the  authorities  are  thus 
unanimously  agreed  that  mamiamus  will  not  lie  to  control  or  compel  the 
performance  of  an  act  by  the  governor  when  he  Is  called  upon  to  exercise  a 
discretion  in  its  performance,  yet  beyond  this  point  the  cases  adjudicated  in 
the  courts  of  last  resort  in  the  different  states  are  widely  divergent,  and  in 
irreconcilable  conflict  as  to  whether,  in  any  case,  the  writ  of  fnandamus  will 
Iwoe  to  the  chief  executive  officer  of  the  state.  Aside  from  the  governmental 
political,  or  di^retionary  powers  and  duties  vested  in  the  governor  by  the 
constitution  or  by  statute,  there  is  another  class  of  powers  and  duties  im« 
posed  upon  him  which  do  not  necessarily  belong  to  his  office  as  part  of  the 
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fnnotions  to  be  performed  by  him,  bat  which  are  created  by  ezpreee  etatate^ 
and  are  merely  miuiaterial  in  their  nature.  These  duties  in  many,  and  io 
nearly  all,  instances  might  as  well  have  been  imposed  upon  any  other  of  tbm 
state*officers  as  upon  the  governor.  Such  duties  are  positive^  and  partake 
largely,  if  not  entirely,  of  a  purely  ministerisl  eharaoter.  It  ii  as  to  tboM 
that  tiie  conflict  of  authority  exists. 

Autkoriiiet  Offoinst  Ut  CTse.  —  On  the  one  hand,  there  is  *  large  number,  in 
fact  the  major  part,  of  the  oases  which  hold  that  nwndamMi  will  not  Urn 
against  the  governor  to  oompel  the  performance  by  him  of  any  act  pertain- 
ing to  his  office,  whether  one  involving  his  judgment  and  discretion,  or  oam 
which  is  simply  aad  purely  ministerial  in  its  character.    These  oases  refaaa 
to  discriminate  between  those  duties  which  are  governmental  or  political  in 
their  character,  involving  discretion  and  judgment^  and  those  which  ara 
ministerial,  the  performance  of  which  are  enjoined  upon  the  governor  by  law^ 
and  in  the  performance  of  which  no  judgment  or  discretion  need  be  ezerciaeds 
Hawkins  v.  Chvernor,  1  Ark.  670;  33  Am.  Dec.  346;  SCaie  T.  Warmoih,  22  La. 
Ann.  1;  2  Am.  Rep.  712;  24  La.  Ann.  351;  13  Am.  Rep.  126;  Slate  v.  Board  of 
JAqiitdatfon,  42  La.  Ann.  647;  Mauran  v.  Smith,  8  R.  L  192;  5  Am.  Rep.  564; 
People  V.  Governor,  29  Mich.  320;  18  Am.  Rep.  89;  Jonetboro  ele,  Tumpihe  Opl 
T.  Brown,  8  Baxt.  490;  35  Am.  Rep.  713;  BaUs  v.  Taylor,  87  Tenn.  319;  Fidfce- 
burg  €tcR.R.Oo.  v.  Lowry,  61  Miss.  102;  48  Am.  Rep.  76;  Low  v.  TWm,  8  Ga. 
360;  People  v.  Bis^ell,  19  III.  229;  68  Am.  Dec  591;  People  ▼.  Tatea,  40  DL 
126;  People  v.  CuWm,  100  111.  472;  Dennett,  Petitioner,  82  Me.  508;  54  Am. 
Dec.  602;  Rice  v.  A^utin,  19  Minn.  103;  18  Am.  Rep.  330;  StaU  r.  Drtm, 
17  Fla.  67;   Weetern  R.  R.  Co.  v.  De  Oraff,  27  Minn.  1;  StaU  v.  Whkeomh^ 
28  Minn.  50;  State  v.  Governor,  39  Mo.  383;  SiaU  r.  Governor,  25  K.  J.  L. 
331;  State  v.  Foster,  38  Ohio  St.  599;  Hovey  v.  State,  127  Ind.  588;  22  Ada. 
St.  Rep.  663;  HaHranft's  Appeal,  85  Pa.  St.  433;  27  Am.  Rep.  667;  Houatam 
etc.  R*y  Co.  v.  Handolpk,  24  Tex.  317.    It  will  thns  be  seen  that  the  oourta 
in  sixteen  states,  comprising  Arkansas,  Florida,  Gleorgia^  Ulinoii,  Indiana^ 
Louisiaaa,  Maine,  Michigan,  Minnesota^  Missouri,  Mississippi,  New  Jersey, 
Ohio,  Pennsylvania,  Rhode  Island,  Tennessee,  and  Texas*  adhere  to  the  rale 
laid  down  above,  and  refuse  to  issue  a  maadamHS  to  the  governor  of  the  stat* 
in  any  case. 

Perhaps  the  leading  case  on  this  side  of  the  controversy  is  that  of  People 
V.  Governor^  29  Mich.  320;  18  Aol  Rep.  89.  la  that  casob  a  writ  of  mando' 
wus  was  asked  to  compel  the  governor  to  perform  a  ministerial  dnty  imposed 
upon  him  by  statute,  consisting  in  the  issue  of  a  certain  land  certificate  whoa 
he  was  satisfied  that  certain  work  had  been  done  ia  oonformity  with  ths 
law.  The  governor  conceded  that  the  work  had  been  done  in  a  proper  niaa« 
ner,  but  insisted  that  the  spirit  of  the  statute  had  been  violated,  and  for  this 
reasoa  refused  to  issue  his  certificate.  The  question  involved  was,  so  far  as 
the  relators  were  concerned,  one  of  private  right  and  private  property,  and 
they  claimed  that  the  question  involved  was  purely  Judicial,  involving  noth- 
ing but  a  proper  construction  of  the  statute  and  the  performance  of  a  mers 
ministerial  act;  also,  that  when  the  act  to  be  exercised  is  purely  ministerial, 
the  right  of  the  citizen  to  have  it  exercised  is  absolute,  and  that  the  governor, 
no  more  than  any  other  officer,  is  above  the  law,  and  the  obligation  of  ths 
courts,  on  a  proper  application,  is  to  require  him  to  obey  the  law.  The  coart 
refused  to  draw  any  distinction  between  acts,  on  the  part  of  the  governor, 
which  were  discretionary,  and  acts  merely  ministerial,  and  refnsed  to  issue  ths 
writ  Mr.  Justice  Cooley,  in  delivering  the  opinion  of  the  courts  said:  **  There 
Is  no  very  clear  and  palpable  line  of  distinction  between  those  duties  of  ths 
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goTomor  which  are  political  and  those  which  are  to  be  considered  as  miniBterial 
merely;  and  if  we  aboald  undertake  to  draw  one,  and  to  declare  that  in  all 
•aaea  falling  on  one  aide  the  line  the  goTcmor  was  subject  to  judicial  process, 
and  in  all  falling  on  the  other  he  was  independent  of  it^  we  should  open  the 
doors  to  an  endless  train  of  litigation^  and  the  cases  would  be  numerous  im 
which  neither  the  goTernor  nor  the  parties  would  be  able  to  determine  whether 
his  conclusion  was,  under  the  law,  to  be  final,  and  the  eourts  would  probably 
be  appealed  to  by  every  dissatisfied  party  to  subject  a  oo-ordinate  department 
of  the  government  to  their  jurisdiction.  However  desirable  a  power  in  the  ju- 
diciary to  interfere  in  such  cases  might  seem  from  the  stand-point  of  interested 
parties,  it  is  manifest  that  harmony  of  action  between  the  ezeontive  and  judi* 
dal  departments  woald  be  directly  threatened,  and  that  the  exercise  of  snob 
power  could  only  be  justified  on  most  imperative  reasons.  Moreover,  it  is 
not  eustomary,  in  our  republican  government,  to  confer  upon  the  governor 
dnUes  merely  ministerial,  and  in  the  performance  of  which  he  is  to  be  left  to 
BO  discretion  whatever;  and  the  presumption  in  all  cases  must  be,  where  a 
duty  is  devolved  upon  the  chief  executive  of  the  state  rather  than  upon  an 
inferior  officer,  that  it  is  so  because  his  superior  judgment,  discretion,  and 
sense  of  responsibility  were  confided  in  for  a  more  accurate,  faithful,  and 
discreet  performance  than  could  be  relied  upon  if  the  duty  were  devolved 
«pon  an  officer  chosen  for  inferior  duties.  • ,  •  •  We  are  not  disposed,  however, 
in  the  present  case,  to  attempt^  on  any  grounds,  to  distinguish  it  from  other 
cases  of  executive  duty,  with  a  view  to  lay  down  a  narrow  rule  which,  while 
disposing  of  this  motion,  may  leave  the  grave  question  it  presents  to  be  pre- 
sented again  and  again  in  other  cases  which  the  ingenuity  of  counsel  may  be 
aUe  to  distinguish  in  some  minor  particulars  from  the  one  before  us.  If  a 
broad  general  principle  underlies  all  these  cases,  and  requires  the  same  de- 
cision in  all,  it  would  scarcely  be  respectful  to  the  governor,  or  oonsistent 
with  our  own  sense  of  dnty,  that  we  should  seek  to  avoid  its  application,  and 
SBteive  to  decide  each  in  succession  upon  some  narrow  and  perhaps  technicsl 
point  peculiar  to  each  special  case,  if  such  might  be  discovered.  And  that 
there  is  such  a  broad  general  principle  seems  to  us  very  plain  "t  Pwpie  v. 
GcMmofT^  29  Mich.  320;  18  Am.  Rep.  89. 

In  the  late  case  of  StaU  v.  Bocird  of  LiqukhHtm,  42  La.  Ann.  647-664,  the 
eourt  said:  *'It  has  long  been  a  question  of  delicacy  and  great  difficulty  for 
the  courts  of  this  country,  state  and  federal,  of  last  resort,  to  determine 
where  the  exact  line  of  demarcation  is  to  be  drawn  between  political  and 
ezecntive  duties,  for  the  performance  of  which  numdamiu  will  not  go  to  the 
governor  of  a  state,  and  purely  ministerial  duties,  for  the  performance  of 
which  the  writ  will  lie.  When  the  official  acts  to  be  performed  by  the 
executive  branch  of  the  government  are  divided  into  ministerial  and  political, 
and  courts  assume  the  right  to  enforce  the  performance  of  the  former,  it 
opens  a  wide  margin  for  the  exercise  of  judicial  power.  The  judge  may  say 
what  acts  are  ministerial,  and  what  politicaL  Circumstances  may  arise, 
and  ooaditions  may  exists  which  would  require  the  governor  of  a  state,  in 
the  praper  exercise  of  his  duty,  and  with  due  regard  to  the  interests  of  the 
state,  not  to  perform  a  ministerial  act.  Is  the  judge  to  determine  his  dnty 
in  such  a  case,  and  compel  him  to  perform  it  t  The  reasons  of  the  executive 
for  the  non-performance  of  an  act^  the  judge  may  never  know;  or  if  brought 
to  his  knowledge,  he  may  review  and  overrule  them,  and  in  so  doing  assume 
political  functions.  He  would  determine  in  such  case  the  policy  of  doing 
the  act*     The  court  then  proceeded  to  answer  its  own  question  in  the 
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negative^  and  refused  to  issae  the  writ  to  oompel  the  performanoe,  by  tho 
gOTernor,  of  an  act  purely  ministerial  in  its  nature. 

In  the  case  of  Western  R.  R,  Co.  t.  De  Oraff^  27  Minn.  1^,  Mr.  Justioo 
Cornell,  in  delivering  the  opinion  of  the  court,  said:  *'  Whether,  under  oar 
oonstitntiony  any  officer  of  the  executive  departuieut  of  the  state  govern- 
ment can  be  subjected  to  judicial  control  and  interference  in  the  performanoo 
of  an  official  duty,  is  a  question  which  has  been  before  this  court  in  different 
forms  and  at  different  times  for  consideration  and  decision,  and  the  holding 
haa  uniformly  been  against  the  existence  of  any  auoh  jurisdiction  or  power 
in  the  courts.  It  rests  upon  the  constitutional  principle  that  each  of  theaa 
departments  of  government  is  entirely  independent  of  the  others,  so  that 
neither  can  be  made  amenable  to  any  other  for  its  action  or  judgment  in  dis- 
charging the  duties  imposed  upon  it^  whatever  their  source  or  nature.  The 
principle  applies  to  the  performance  of  all  official  duties,  whether  imposed 
by  the  constitution,  or  by  legislative  enactment  only,  or  whether  they  are  of 
a  character  strictly  ministerial,  or  such  as  call  for  the  exercise  of  discretion 
and  judgment  alone.  It  follows  that  every  act  done,  or  attempted  to  bo 
done,  by  any  officer  of  the  executive  department,  in  his  official  and  not  in  his 
individual  capacity,  is  shielded  from  all  judicial  interference  or  control, 
either  by  maniarnnu  or  injunction,  even  though  such  act  may  be  founded 
in  an  error  of  judgment,  or  an  entire  misapprehension  of  official  duty  under 
the  law." 

In  Hartrat\ft*9  Appeal,  85  Pa.  St.  433,  27  Am.  Rep.  667,  it  was  decided 
that  the  governor  of  the  state  is  the  absolute  judge  of  what  official  com- 
munications, to  himself  or  his  department,  may  or  may  not  be  revealed,  and 
IB  the  sole  judge,  not  only  of  what  his  official  duties  are,  but  also  of  the  time 
when  they  should  be  performed.  He  and  his  subordinates  in  the  execntivo 
department  are  also  exempt  from  the  process  of  the  courts,  whenever  en* 
gaged  in  their  official  capacity  in  any  duty  pertaining  to  their  office. 

In  Fickaburg  eU.  R  R,  Co.  v.  Lowry,  61  Miss.  102,  48  Am.  Rep.  76,  tho 
oonrt^  by  Ohief  Justice  Campbell,  said:  ''Can  a  mandamtu  be  issued  to  the 
governor  in  any  case  t  It  has  been  held  by  some  courts  that  the  governor  may 
be  compelled,  by  mandamw,  to  perform  ministerial  acts;  but  the  overwhelm- 
ing weight  of  authority  is  in  favor  of  the  denial  of  the  writ  against  the  gov- 
ernor in  any  case.  •  .  •  •  The  consideration  that  disobedience  of  the  writ  may 
be  followed  by  imprisonment  until  compliance  is  decisive  against  the  propriety 
of  its  issuance  against  the  governor  in  any  case.  The  chief  execative  power 
of  the  state  is  vested  in  him.  It  is  his  duty  to  see  that  the  laws  are  faith- 
fully executed.  The  power  of  the  state  is  at  his  command  for  this  purpose. 
He  may,  in  cases  of  urgency,  convene  the  legislature.  He  has  important 
fuiy«tions  as  part  of  the  law-making  power.  It  would  be  his  duty  to  employ 
the  power  of  the  state  at  his  command  to  maintain  the  rightful  authority  of 
the  judiciary  and  enforce  its  judgments.  May  that  judiciary  imprison  him 
for  refusal  to  obey  some  order  it  may  make  to  operate  on  him  as  the  chief 
executive  of  the  state?  Whence  comes  this  ascendency  of  the  judiciary 
over  the  executive  t  They  are  co-ordinate  departments,  created  a^ike  by 
the  constitution,  declared  to  be  distinct^  and  to  be  kept  separate  as  to  the 
exercise  of  the  powers  confided  to  each.  If  the  governor  could  not  be  re- 
moved from  the  performanoo  of  the  functions  of  his  office  by  imprisonment 
to  oompel  compliance  with  the  writ  of  mandamuat  the  judgment  would  be 
mere  advice,  and  the  courts  do  not  advise.  If  it  be  assumed  that  the  gov- 
enor  would  not  disobey  the  oommand  of  the  writ,  still  it  should  be  denied. 
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because  he  shooltl  not  be  rabjected  to  the  altematiTe  of  acting  'contrary  to 
his  judgment^  or  stand  convicted  of  a  disregard  of  the  laws.' " 

The  latest  case  to  annonnoe  the  doctrine  maintained  by  the  oases  cited 
above  is  that  of  Hwep  v.  State,  127  Ind.  688;  22  Am.  St  Rep.  663;  overrul* 
ing  Oraif  t.  State,  72  Ind.  £679  ^^d  earlier  Indiana  cases. 

lUnHrationa.  — In  accordance  with  the  views  above  expressed,  it  has  beeo 
decided  that  numiamue  will  not  issne  to  the  governor  of  the  state  to  compel 
him  to  issue  a  commission  to  a  public  o£Scer  regularly  elected  and  alleged  to 
be  entitled  to  it:  Hawkiue  r,  Oovetnar,  1  Ark.  570;  33  Am.  Dec  346;  St^iU 
▼.  Drew,  17  Fla.  67;  Low  v.  Townt,  8  Qa.  3t30;  Stale  v.  Oovernor,  39  Mo.  3S3; 
Baiee  ▼.  Taylor,  87  Tenn.  319;  Hooey  v.  State,  127  Ind.  583;  22  Am.  St 
Rep.  663;  or  to  issne  or  deliver  state  bonds  to  persons  alleging  that  they  are 
entitled  to  receive  them:  Joneaboro  etc  TVirnpke  Co.  v.  Broten,  8  Bazt.  490; 
S5  Am.  Rep.  713;  People  v.  Biftell,  19  IlL  229;  68  Am.  Dec.  591;  or  to  can. 
vaaa  votes  and  declare  the  relator  elected:  Dennett,  Petiiioner,  32  Me.  508; 
M  Am.  Dea  602;  or  to  call  an  electioo:  People  v.  CuUom,  100  III.  472;  or 
to  deposit  a  bill  in  the  office  of  the  secretary  of  state:  People  v.  Yatce,  40 
IlL  126;  or  to  make  requisition  upon  the  state  treasurer  for  the  payment  of 
fnndsr  VicUburg  eU.  R.  B.  Co.  t.  Lowry,  61  Miss.  102;  48  Am.  Rep.  7<j; 
or  to  certify  that  public  work  admitted  to  have  been  properly  done  was 
performed  according  to  contract  created  by  statute:  People  v.  Cover  nor,  39 
Mich.  320;  18  Am.  Rep.  89;  op  to  execute  and  deliver  a  deed  to  land  to  the 
party  alleging  himself  entitled  to  it:  Biee  v.  Auetin,  19  Minn.  103;  18  Am. 
Rep.  330;  or  to  subscribe,  in  the  name  of  the  state,  to  stock  in  a  corpora- 
tion»  in  pursuance  of  an  act  of  the  legislature:  State  v.  Warmoth,  24  La. 
Ann.  351 ;  13  Am.  Rep.  126;  or  to  convene  a  court-martial:  Mauran  v.  S/nith, 
o  R.  I.  192;  5  Am.  Rep.  5G4. 

AfUhoritke  AtUhorking  (Tee  iif  Writ  — On  the  other  hand,  there  is  a  large 
and  respectable  number  of  cases  which  maintain  that  when  a  positive  duty 
of  a  merely  ministerial  character  is  imposed  upon  the  governor  of  the  state; 
its  performance  may  be  enforced  by  the  writ  of  mandamuH,  in  the  same  man- 
ner as  against  any  other  public  officer:  State  v.  Tluiyer,  31  Neb.  82;  Martin 
V.  laghnm,  38  Kan.  641;  Middleton  v.  Low,  30  C^l.  596;  Haifnulinj  v. 
Ilmght,  30  CaL  189;  2  Am.  Rep.  432;  Tenneasee  etc.  B,  B,  Co.  v.  Moore,  36 
Ala.  371;  Magruder  v.  Swann,  25  Md.  173;  Oroome  v.  Otoinn,  43  Md.  572, 
Chwmasero  v.  Potte,  2  Mont  242;  SttUe  v.  Blaedtl,  4  Nev.  241;  Gotten  v.  EUis, 
7  Jones,  545;  StaU  v.  Ckaae,  5  Ohio  St  52a  While  it  must  be  admitted 
that  these  cases  by  no  means  constitute  the  majority  of  those  bearing  upon 
tlie  subject^  yet  they  seem  to  us  to  be  based  upon  the  I>etter  reasoning,  and 
more  in  accord  with  what  has  been  the  long  adopted  policy  of  the  highest 
judicial  tribunal  in  the  land,  the  supreme  court  of  the  United  States:  Mar- 
bury  T.  Madieon,  I  Cranch,  137. 

In  a  recent  case,  in  which  Secretary  of  State  James  G.  Blainn  was  respond- 
ent^ Mr.  Chiof  Justice  Fuller,  in  delivering  the  opinion  of  the  court,  said: 
*'  The  writ  of  mandamua  cannot  issue  in  a  case  where  its  efTect  is  to  direct 
or  control  the  head  of  an  executive  department  in  the  discharge  of  an  exi'cu* 
tive  duty  involving  the  exercise  of  judgment  or  discretion.  VVlieo,  by  spe- 
eisl  statute  or  otherwise,  a  mere  ministerial  duty  is  imposed  upon  the  ez- 
ecntive  officers  of  the  government^  —  that  is,  a  service  which  they  are  bound 
to  perform  without  further  question,  —  then,  if  they  refuse,  the  mandamue  may 
be  issued  to  compel  them  ":  UnUed  Statee  v.  Blaine^  139  U.  S.  306-319;  citing 
UnUedStalee  v.  WnuUm,  137  U.  S.  636;  United  Statee  v.  Black,  128  U.  S.  4a 
"The  writ  goes  to  compel  a  party  to  do  that  which  it  is  his  duty  to  do  with- 
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out  ii.    It  oonfen  no  new  authority,  and  the  party  to  be  ooeroed  moat  haT« 
the  power  to  perform  the  aet":  United  BUUe$  r.  BUnne,  189  U.  8.  906-319; 
eiting  BtwonniiU  t.  Loague,  129  U.  8.  493.    In  this  oonneotion  it  may  be 
■aid  that  a  ministerial  aot  has  been  defined  to  be  ''an  act  performed  in  m 
prescribed  manner,  in  obedience  to  the  law,  or  the  mandate  of  legal  author- 
ity, without  regard  to  or  in  the  exercise  of  the  judgment  of  the  individaal 
upon  the  propriety  of  the  act  being  done  ":  Pennington  r,  Streight,  64  Ind.  376* 
**  A  ministerial  aot  is  one  which  a  public  officer  or  agent  ii  requireil  to  per- 
form upon  a^iven  state  of  facts,  in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  and  wl  hout  regard  to  his  own  judgment  or 
opinion  concerning  the  propriety  or  impropriety  of  the  act  to  be  performed**: 
MarUn  r,  Ingham^  38  Kan.  641-651.     In  this  case  the  court  considered  the 
oases  upon  this  subject  at  great  length,  and  in  delivering  the  opinion  aaid: 
"It  is  generally  supposed  that  in  a  republican  goirernmeat  all  men  are  sab- 
Ject  to  the  laws,  and  to  the  due  administration  of  them,  and  that  no  mao, 
nor  any  class  of  men,  is  exempt.    There  is  no  express  provision  in  the  con- 
stitution, nor  in  any  statute,  exempting  any  member  of  the  execative  de- 
partment^ chief  or  otherwise,  from  being  sued  in  any  of  the  courts  of  Kansas, 
or  in  any  action  coming  within  the  jurisdiction  of  any  particular  oourt,  oiTil 
or  oriminal,  upon  contract  or  upon  tort,  in  quo  warranio^  habea»  corpua,  nuu^ 
damMBt  or  injunction,  or  from  being  liable  to  any  process  or  writ  properly 
issued  by  any  courts  as  subposnas,  summonses,  attachments,  and  other  writs 
or  process;  and  if  any  one  of  such  officers  is  exempt  from  all  kinds  of  snita 
in  the  courts,  and  from  all  kinds  of  process  issued  by  the  courts,  it  must  be 
because  of  some  hidden  or  occult  implications  of  the  eonstitution  or  the  stat- 
utes, or  from  some  inherent  and  insuperable  barriers  founded  in  the  stmo- 
ture  of  the  government  itself  and  not  from  the  express  provisions  of  the 
eonstitution  or  the  statutes.    So  far  as  the  present  case  is  concerned,  how- 
ever, which  is  injunction,  and  another  ease,  which  is  also  before  us,  and 
which  we  are  also  considering,  which  is  mandamue^  it  is  only  necessary  for 
vs  to  consider  whether  the  governor,  without  reference  to  the  other  members 
of  the  executive  department^  is  subject  to  the  action  of  mandamuM  and  in- 
junction, or  not.    It  might  be  proper  here  to  state  that  so  far  as  the  express 
terms  of  the  constitution  and  the  statutes  are  concerned,  the  governor  is  no 
more  exempt  from  mandamuB  or  injunction  than  he  is  from  any  other  action 
or  proceeding  in  any  of  the  oourts,  or  than  he  is  from  any  process,  eivil  or 
oriminal,  issued  by  the  courts.    No  other  officer  is  above  the  law,  and  every 
other  officer,  to  whatever  department  he  may  belong,  may  be  compelled  to 
perform  a  purely  ministerial  duty.    It  is  said  that  if  the  governor  opposes 
the  order  or  judgment  of  the  court,  it  cannot  be  enforced;  for  it  is  said  that 
he  has  the  entire  control  of  the  militia.    But  are  the  oourts  to  anticipate 
that  the  governor  may  not  perform  his  duties  ?    Should  not  the  courts  rather 
presume  that  when  a  controversy  is  determined  by  the  courts,  the  only 
tribunals  authorised  by  the  constitution  or  the  statutes  to  eonstrue  the 
laws,  and  to  determine  controversies  by  way  of  judicial  determination,  the 
governor,  as  ehlef  executive  officer  of  tiie  state,  would  see  that  such  deter- 
mination should  be  carried  into  full  effect  t    Such  woald  be  his  duty,  and  no 
one  should  snppose  that  he  would  fail  to  perform  his  doty,  when  his  duty  is 
made  manifest  by  a  judicial  determination  of  the  oourts.    No  department 
should  ever  oease  to  perform  its  functions  for  fear  that  some  other  depart- 
ment may  render  its  acts  nugatory,  or  for  fear  that  its  acts  may  in  some 
manner  aflbct  the  conduet  or  atatue  of  some  other  department     Bach  de- 
partment ought  to  do  what  is  right  within  its  own  sphere,  and  presume  that 
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tlie  other  deparimente  will  do  the  game.    The  legislature  'm  not  boand  to 
refrain  from  panning  Uwa  affecting  the  executive  department*  whether  the 
governor  mpprores  them  or  not     The  le^latare  may  pass  laws  over  the 
Rovemor'n  ▼alo^  and  thin  for  the  government  of  the  executive  department; 
and  tho  legialaturo  in  not  bound  to  anticipate  that  the  governor  might  refuse 
toenforoa  no^   lawi.     Eaoh  department  should  scrnpuloualy  perform  the 
duties  paenliarly  intmsted  to  its  own  department,  without  reference  to  how 
the  snma  might  affect  the  other  departments.     Besides,  if  this  argument 
from  the  govemor'n  control  of  the  militia  were  carried  to  its  full  extent,  it 
would  prerant  nay  oourt  from  ever  issuing  any  sabpoBua  or  any  other  writ 
or  prooen  to  the  governor,  or  from  ever  arresting  him  or  ordering  his  arrest 
for  any  ansanlt  or  battery,  or  for  anything  else,  because  the  governor  might, 
in  any  saeh  ease,  refuse  to  obey  tiie  writ  or  the  order  of  the  court,  and 
might  eall  on  the  militia  to  assist  him  in  his  resistance.     Perhaps  we  should 
my  something  further  with  respect  to  the  claim  that  the  three  great  branches 
of  the  government^   the  legislative,  the  judicial,   and  the  executive,  are 
ee-eqnal  and  oo-ordinate,  and  that  one  cannot  control  or  direct  the  others. 
This  may  be  true  to  some  extent,  and  yet»  as  we  have  already  seen,  it  is  not 
true  in  many  caseiL     For  the  purpose  of  passing  laws,  the  legislature  is  su- 
preme^ and  the  other  departments  must  obey:  for  the  purpose  of  constru- 
mg  the  laws  and  of  determining  controversies,  the  courts  are  supreme,  and 
the  other  departments  must  obey;  and  for  the  purpose  of  ultimately  enfor- 
nng  the  laws,  the  executive  department  is  supreme,  and  the  other  depart- 
ments mnnt  obey.    But  the  executive  department  can  enforce  the  statutory 
laws  only  as  the  legislature  has  enacted  them;  and  where  the  courts  have 
eonstmed  the  laws  in  the  determination  of  controversies,  the  executive  de- 
partment can  enforce  them  only  as  thus  construed,  and  is  bound  to  see  that 
the  laws  as  thus  construed,  and  the  judgments  and  orders  of  the  courts  ren- 
dered or  made  in  the  determination  of  controversies,  are  respected  and 
obeyed.     And  will  not  the  executive  department  do  it?    Will  it  refuse  in 
any  instance?    It  will  thus  be  seen  that  while  each  of  the  different  depart- 
menta  of  the  government  is  superior  to  the  others  in  some  respects,  yet  that 
saeh  is  inferior  to  the  others  in  other  respects;  and  it  is  always  difficult  to 
compare  things  which  are  wholly  unlike  eaoh  other,  or  to  call  them  equal 
Each  department*  in  its  own  sphere,  is  supreme,  and  each,  outside  its  own 
sphere,  is  weak,  and  must  obey.    It  will  be  readily  admitted  that  the  courts 
cannot  oontrol  any  executive  act  of  the  governor,  or  any  executive  power 
conferred  upon  him.    But  may  they  not  control  ministerial  power  wherever 
placed  t    Is  not  ministerisl  power  always  inferior  to  judicial  power,  and  sub- 
ject to  judicial  control?    The  recipient  of  ministerial  power  exercises  no 
judgment^  no  diMsretton,  but  is  simply  bound  to  obey  the  law  under  a  given 
state  of  facts;  and  to  construe  this  law,  and  to  ascertain  these  facts,  are 
peculiarly  within  the  province  of  the  courts.     If  an  applicant  for  relief,  on 
the  gronnd  of  the  refusal  to  exercise  or  the  wrongful  exercise  of  ministerial 
power  by  the  governor  has  no  remedy  in  the  courts,  then  he  has  no  remedy 
at  alL     The  remedy  of  impeachment,  and  the  remedy  of  subiequeut  eleo- 
tions,  suggested  by  some  of  the  courts,  may  be  a  remedy  to  the  public  in 
general,  bnt  it  cannot  be  a  remedy  to  an  individual  sufferer  for  injuries  or 
loss  in  person  or  to  his  property." 

After  a  thorough  and  critical  examination  of  the  authorities  pro  and  eon, 
the  court  conolndes  by  saying:  "  Upon  the  whole^  however,  if  all  the  oases 
sited,  except  such  as  necessarily  included  the  question  whether  the  courts 
■ay  in  any  case  oontrol  the  ministerial  aots  of  the  governor,  be  excluded. 
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md  if  only  inoli  eases  m  inolode  the  above  qaedtion  l>e  oonsidered,  then  not 
only  reason,  bnt  the  weight  of  authority  we  think,  will  be  foitnd  in  favor  of 
the  affirmative  of  the  question.  And  certainly,  as  to  all  the  ezoentive  <»ffi« 
oera  exoept  the  governor,  the  great  weight  of  anthority,  state  and  federal, 
ii  in  favor  of  the  theory  that  ministerial  aots  to  be  performed  by  an  ezooii- 
tive  officer  may  be  controlled  by  the  judiciary.  If  we  are  oorreot  in  our  oon- 
elusious,  then  we  have  Juriadiotion  to  hear  and  determine  the  present  case 
upon  its  merits.  We  have  Jurisdiction,  whether  the  acts  of  the  govomor 
songht  to  be  controlled  in  the  present  instanoo  are  ministerial  acts,  or  «ota 
of  some  other  kind  or  character;  and  we  have  jnrisdiotion  to  determino 
whether  the  facts  of  the  present  oasa  anthoriae  the  relief  sought  "t  Mariim 
V.  Oovemor,  88  Kan.  641-660. 

It  is  to  be  noticed  that  in  many  of  the  oases  maintaining  the  doctrine  that 
mandamui  will  not  issue  against  the  governor  of  a  state  to  compel  him  to 
perform  a  purely  ministerial  aot^  the  judges  rendering  the  decision  have  beoo 
unable  to  agree,  and  able  dissenting  opinions  have  been  delivered.    Thna  in 
8iaU  V.  Cfovemor,  17  Fla.  67,  maintaining  that  the  governor  will  not  be  oom« 
polled  by  mandamua  to  issue  a  commission  or  certiflcate  of  election  to  the 
party  duly  elected,   Mr.  Justice  Westcott  dissented,  and  expressed   his 
views  at  great  length.    In  the  course  of  his  opinion  he  said:   *'  The  true 
doctrine  upon  this  question,  when  we  reason  from  general  principles  well 
established  by  abundant  precedent  in  England  and  the  tJnited  States,  is, 
that  where  the  act  songht  to  be  controlled  is  a  ministerial  act  as  contradis- 
tinguished from  one  involving  a  discretion,  and  upon  its  exeroise  depends  a 
right  of  the  citisen  to  enforce  which  there  is  no  remedy,  then  the  writ  nt 
mandamus  lies.     Having  thus  ascertained  the  principle  of  law  applicable  to 
executive  ministerial  duties  and  acts,  I  have,  in  my  judgment^  no  more  to  «lo 
in  this  case  than  I  would  in  any  other  case  involving  a  question  of  title  to 
land,  or  other  ordinary  action  at  law,  and  that  is,  to  apply  the  principle  to  the 
case,     I  have  simply  to  say  that  the  governor  is  an  executive  officer;  he  has 
failed  to  perform  a  purely  ministerial  duty;  the  relator's  right  is  thereby 
violated;  he  is  entitled  to  this  remedy;  it  is  my  duty  to  give  it  to  him,  and 
independent  of  and  without  reference  to  the  extent  of  the  physical  power 
under  the  control  of  the  respondent,  or  of  such  forces  as  he  may  induce  to  co- 
operate with  him  in  resistance,  —  a  thing  which,  in  my  judgment,  has  nothing 
to  do  with  the  question.    I  shall  award  the  writ     As  an  answer  to  what  1 
have  written,  it  may  be  said  that  the  act  of  the  governor  is  here  sought  to 
be  controlled,  and  in  the  cases  from  which  I  deduce  my  principle,  it  was  the 
act  of  the  head  of  an  executive  department,  or  bureau,  of  the  federal  govern* 
ment^  and  of  the  secretary  of  state,  comptroller  and  attorney-general  of  a 
state.     I  admit  the  difference,  and  at  the  same  time  I  do  not  hesitate  to  aay 
that  according  to  the  plainest  rules  of  construction,  according  to  the  clear 
letter  of  the  constitution  of  this  state,  it  is  a  difference  without  a  distinction 
here.     The  difference  is  in  nothing  but  in  the  degree  of  the  office.     One  is  a 
higher  office  than  the  other,  but  both  are  executive;  the  act  to  be  done  being  in 
its  nature  essentially  the  same.     If  it  be  true,  as  a  general  principle,  that  ex- 
ecutive officers  may  be  controlled  in  ministerial  acts,  I  inquire  whether,  under 
the  constitution,  this  simple  difference  in  dej^ree  renders  the  ministerial  acts 
of  one  not  the  subject  of  judicial  control,  while  the  same  act  of  the  other  ist 
There  is  no  doubt  that,  under  the  constitutional  distribution  of  power,  there 
is  nothing  which  elevates  the  governor  over  any  other  executive  officer. 
The  limit  as  to  the  power  and  function  belonging  to  an  executive  officer  is 
not  because  he  is  one  officer  or  another,   not  because  he  is  secretary  of 
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ilitt  or  gonamory  but  beoanae  the  power  or  fanction  to  be  exorciaed  belon/^ 
to  tho  ozoeatiTO  department  of  the  goTemment.  In  directing  a  ministerial 
Ml  to  bo  performed,  we  are  dieeharging  a  judicial  fnnotion;  eo,  likewise,  in  a 
laTolving  indiTidoal  rights  we  have  an  aathority  and  power  to  deter* 
tho  right  of  an  indiTidnals  and  if  it  dependa  upon  the  performance  of  a 
■iniaterial  fanction  by  an  exeontiro  officer,  we  may  direct  ita  performance 
by  him.  Thia  ia  tho  law,  to  which  all  exeoutiTe  offioera  owe  obedience,  and 
■nder  tho  oonatitntion,  tho  goremor  ia  not  above  and  beyond  the  law.  I  do 
■ol  aoo  any  gronnd  for  making  thia  officer  an  exception.  It  ia  now,  and 
kaa  been  ainoe  the  time  of  Lord  Mansfield,  a  fanction  of  the  courts,  when 
a  matter  of  prirato  right  ia  involved,  to  control  ministerial  acta  of  execative 
oAoera.  It  ia^  in  aooh  a  oaae,  a  jndicial  function  to  determine  what  ia  a 
■uniaterial  not,  and  if  the  act  bo  that  of  a  governor,  the  constitution  makea 
no  differonoo  aa  to  ik  Bat  it  ia  aaid  we  cannot  enforce  our  writ.  Aa  to 
tiiia  I  aimply  atato  a  aolf-OTident  propoaition.  Whether  a  court  has  ade- 
foato  phyaioal  power  to  enforce  any  proceaa  ia  not  the  method  by  which  to 
deiormino  ita  jnriadietion  to  iaaue  it.  The  question  of  adequate  power  de- 
penda upon  the  amount  and  nature  of  the  resisting  power,  and  the  degree 
of  power  which  the  court  ean  bring  to  bear  in  the  contest^  neither  of  which 
mattofa  doterminea  the  extent  of  the  legal  jurisdiction  of  any  tribunal, 
whether  it  be  one  executive,  legislative,  or  judicial  in  ita  character.  An 
i^prehenaion  of  anch  a  ooUiaion,  however,  would  be  no  excuse  for  the  non* 
perfonnanoo  of  what  I  oonoeive  to  bo  a  plain  duty,  upon  which  depends  the 
Mforoement  of  the  right  of  the  oitiaen." 

In  Harirai\fV$  Ajtpeal^  86  Ph.  St.  433,  27  Am.  Rep.  667-678,  the  dissent- 
ing opinion  of  Mr.  Chief  Justice  Agnew  is  given  in  fulL  In  concluding  hia 
ramarka  upon  thia  aubject^  he  said:  '*Ife  ia  aaid  the  governor  ia  the  represent- 
ntivo  d  the  people^  and  therefore  not  reaponaible.  This  is  true  of  executive 
dutiea,  for  therein  the  oonatitotion,  the  adopted  will  of  the  people,  is  hia 
warrant  of  authority;  but  it  la  untrue  of  judicial  powera,  for  therein  the 
Judioiary  represonta  the  people,  by  the  same  warrant  of  authority;  and  if  he 
violate  the  law,  which  it  ia  the  province  of  the  judiciary  to  enforce  by  their 
•athority,  he  ia  liable  to  the  law.  In  a  gorernment  of  law  instituted  by  a 
free  people  for  their  own  benefit,  there  is  no  royal  prerogative  to  do  anything 
wrong;  and  therefore  there  can  be  no  representation  of  their  dignity,  such  as 
«an  atriko  down  their  law,  and  prevent  ita  administration  by  its  appropriate 
functionary.  On  no  ground  of  the  constitution,  law,  public  justice,  state 
policy,  «r  aonnd  reason  oan  I  diroover  any  exemption  of  any  officer  in  the 
atate,  high  or  low,  from  the  oommon  duty  all  citixena  owe,  to  the  dae  admin- 
faitration  of  joatice.  With  theae  viewa  I  cannot  consent  to  rob  the  judiciary 
ef  its  oonatitntional  power*,  and  exalt  the  executive  above  the  demands  of 
inrtioo  and  the  anfety  and  welfare  of  the  people.** 

*' All  thia  ia  but  the  reanlt  of  the  jnat  and  wholesome  principle  that  no 
pnbUo  fnaotionary,  whaterer  hia  official  rank,  is  above  the  law,  or  will  be 
permitted  to  violate  ita  expreaa  command  with  impunity.  While,  therefore, 
H  ia  tmo  that  in  regard  to  many  of  the  dutiea  which  belong  to  hia  office  the 
tovomor  baa,  from  the  very  nature  of  the  authority,  a  diacretion  which  the 
aourti  eanaot  oontrol,  yet  in  reference  to  mere  ministerial  duties  imposed 
tpon  him  by  tho  oonatitntion  or  by  atatute,  which  might  have  been  devolved 
an  another  offioer  if  the  legialatnre  had  aeen  fit,  and  on  the  performance  of 
whioh  aomo  apooifio  private  right  depends,  he  may  be  made  amenable  to  the 
•ompnlaory  proceaa  of  the  proper  oourt»  by  mandamui  ";  TeiuMstiee  €U,M,JL 
Gk  V.  Jfoor^  M  Ala.  371-38^ 
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IllusiraHons.  —  In  aeeordanoa  with  these  rwvm,  it  hai  been  daoided  thai 
governor  of  a  state  may  be  oompelled,  by  nuMmdamua,  to  perform  any  mini** 
terial  act^  each  ai  to  accept  a  bond  and  draw  ao  order,  npoa  oomplianoe  witk 
fixed  oonditiona:  Tennenee  etc  R,  B,  Ook  w*  Mbate,  36  Ala.  871;  or  to  imas 
and  sign  a  patent  to  land  to  one  lawfully  entitled  thereto:  StaiB  t.  Bkudel^ 
4  Not.  211;  MiddUkm  ▼.  Low^  30  Gal.  696;  or  to  authenticate  a  statute^  m 
required  by  law:  Harpending  v.  Haight,  39  Od.  189;  2  Am.  Rep.  432;  or  to 
issue  a  commission  of  election  to  an  officer  duly  eleotedi  Magrwder  t.  Bwomm^ 
25  Md.  173;  Oroome  r.  Owinn,  43  Md.  672;  or  to  canvass  a  Tote,  as  required 
by  statute:  Chunuuero  t.  PoUs,  2  Mont  242;  StaU  ▼.  Thaifer^  81  Neb.  82| 
or  to  issue  a  warrant  for  salary  to  one  having  a  right  to  demand  its  OoUem 
V.  EUiSf  7  Jones,  546;  or  to  issue  a  proclamation  that  a  corporation  is  esi* 
titled  to  do  business:  8iaU  v.  Chaae^  6  Ohio  St  628;  or  in  any  case  whmi 
parely  ministerial  duties  ars^  by  statute,  imposed  upon  the  governor,  aa4 
anch  duties  are  only  such  as  might  be  devolved  mpon  any  other  etata  oiAom 
or  agent:  Jdartm  v.  Ingham,  38  Kan.  641. 
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Blbctions  —  ArsTRALiAN  Ballot  Law  —  IsBBaDLAsrnr  nr  BujjnB, 

Waived.  —  When,  under  election  law%  public  officers  are  intrusted  with 
the  preparation  and  form  of  ballots  to  be  used,  and  ample  provision  is 
made  for  the  correction  of  errors  therein,  either  by  a  oandidate  or  othor 
elector  before  the  election  is  held,  any  objection  to  irregularitieB  in  thin 
form  of  the  ballot,  or  to  the  presence  thereon  of  a  name  not  antitled  tm 
be  there,  must  be  regarded  as  waived  by  a  candidate^  after  tha  eleotioB 
has  been  held  and  such  ballots  have  been  voted. 

BLicrriONS — Errors  or  Publio  Offioebs  will  not  Ivvalidati. — Wfailo 
election  laws  are  mandatory  in  the  sense  that  they  impose  a  duty  upon 
those  who  come  within  their  terms,  yet^  when  pnblio  officers  are  ia« 
trusted  with  the  preparation  of  the  ballots  voted,  the  eleotion  will  nol 
be  invalidated  because  of  every  departure  on  the  part  of  tnoh  offiosn 
from  the  terms  of  such  laws. 

ELBCTioNa — Method  ov  Votino  under  ''AasntAUAir'*  Stbtbm.  —  Undor 
the  "  Australian  ballot  system,"  an  elector  desiring  to  vote  an  entiro 
ticket  need  only  put  a  croes  at  the  head  of  the  ballot;  but  if  there  is  m 
single  candidate  on  the  ticket  whom  he  does  not  wish  to  vote  for,  he  mnai 
omit  the  cross  at  the  top,  and  place  it  opposite  the  name  of  every  oandi* 
date  voted  for,  in  order  that  his  ballot  may  nol  be  ooontod  for  the  oan- 
didate falling  under  his  displeasure. 

Bleotions  —  Australian  Ballot  Law  —  Eallovs  with  Cbom  at  Hiai% 
HOW  Counted  —  Erroneous  Plaoino  ov  Candidate  —  When,  under 
the  Australian  system  of  voting,  the  name  of  an  opposing  oandidate  ia 
erroneously  placed  upon  a  ballot  prepared  by  public  offloersi  all  snob 
ballots  cast  with  a  cross  at  the  head  thereof  will  be  eonnted  for  snoh 
candidate,  and  it  will  not  be  presumed  that  the  eleotor  easting  moh  bat 
lot  does  not  wish  nor  intend  to  vote  for  any  candidate  for  that  partkmlar 
office. 

BLBunoNB— Ebrore  ov  PuBUo  OinoBS  IN  Printiho  BALLom  WILL  vol 
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Iktaubatk.  —  When  the  «laction  laws  provide  Mrere  penalties  agalnsk 
|NibUo  officers  for  Tiolationa  thereof  a  failure  ef  such  officers  to  pnblUh 
Uie  names  of  candidates  as  required,  or  error  in  printing  their  names 
snder  the  wrong  party  title,  will  not  neosssarily  invalidate  the  ballots 
so  printed  and  voted  at  an  eleotion. 
WLmsnam  Gomtbb — KwKr  to  Hold  otsb.  —  On  the  trial  of  an  eleetium 
eeoieet,  p«re  and  simple^  the  right  of  the  oontestor  to  hold  over  under 
an  appointment  to  the  office  in  dispute  will  not  be  oonsidered. 

CoirrBST  of  eleotion  of  diBtrict  judge  in  the  thirteenth  ju* 
dieial  dtstrict  of  Colorado.  The  foUawiog  provisions  of  the 
BUtnte  (CoL  Sess.Laws  1891,  pp.  143  et  aeq.)  are  necessary  to 
aeorrect  anderstanding  of  the  opinion:  *'Sec.  1.  All  ballots 
cast  in  elections  for  public  officers,  or  for  the  decision  of  any 
question  submitted  to  electors,  within  this  state,  shall  be 
printed  and  distributed  at  public  expense.  The  printing  of 
ballots  and  cards  of  instruction  for  the  voters  in  each  county, 
and  the  deliTery  of  the  same  to  the  election  officers  as  herein* 
after  proyided,  shall  be  a  county  charge,  the  payment  of  which 
shall  be  provided  for  in  the  same  manner  as  the  payment  of 
other  county  expenses,  but  the  expense  of  printing  and  deliv- 
ering ballots  and  cards  of  instruction  to  be  used  in  municipal 
elections  shall  be  a  charge  upon  the  city  or  town  in  which 
inch  elections  shall  be  held.'*  *'Seo.  13.  All  certificates  of 
Bomination  which  are  in  apparent  conformity  with  the  pro- 
visions of  this  act  shall  be  deemed  to  be  valid,  unless  objec* 
tion  thereto  shall  be  duly  made  in  writing  within  three  days 
after  the  filing  of  the  same.  In  case  such  objection  is  made, 
notice  thereof  shall  forthwith  be  mailed  to  all  candidates  who 
may  be  affected  thereby,  addressed  to  them  at  their  respective 
post-office  addresses,  if  any,  or  place  of  residence,  as  given  in 
the  certificate  of  nomination.  The  officer  with  whom  the 
original  certificate  was  filed  shall  pass  upon  the  validity  of 
such  objection,  and  his  decision  shall  be  final;  provided,  such 
officer  shall  decide  such  objection  within  at  least  forty-eight 
hours  after  the  same  is  filed,  and  any  objection  sustained  may 
be  remedied  or  defect  cured  upon  the  original  certificate,  or 
by  an  amendment  thereto,  or  by  filing  a  new  certificate  within 

three  days  after  such  objection  is  sustained."  '*  Sec.  18 

Upon  each  ballot,  commencing  not  less  than  two  inches  below 
the  bottom  line  of  the  duplicate  stub,  shall  be  printed  the  cap* 
tion  and  device,  if  any,  with  the  name  thereunder,  of  each  office 
to  be  filled  at  the  then  ensuing  election,  and  the  name  or  names 
of  such  candidates  therefor,  respectively,  as  may  hare  been 
certified  therefor  in  the  certificates  hereinabove  mentioned. 
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Each  set  of  nominations  shall  be  arranged  in  a  list  running 
lengthwise  of  the  ballot,  with  the  appropriate  designation  of 
the  political  party,  committee,  or  persons  making  such  nomi- 
nations, as  set  forth  in  the  certificate  thereof;  and  it  shall  be 
lawful  to  designate  each  or  any  set  of  nominations  in  the  cer- 
tificate thereof,  and  upon  the  ballots,  by  an  appropriate  em- 
blem or  design,  such  as  a  flag,  eagle,  rooster,  or  other  device, 
as  may  be  set  forth  in  the  certificate  of  nomination;  provided, 
no  two  sets  of  nominations  shall  have  the  same  device  therein, 
and  each  political  party  shall  have  the  prior  right  to  use  the 
device  used  by  it  at  the  last  previous  general  election.     Each 
set  of  nominations  shall  be  arranged  on  such  ballot,  side  by 
side,  lengthwise,  with  the  name  of  each  office  in  each  set  of 
nominations  in  a  parallel  line,  and  just  above  the  name  of  the 
candidate  for  such  office,  and  when  there  is  no  nominee  in 
any  particular  set  of  nominations,  a  blank  shall  be  left  under 
said  office."    '^  Sec.  20.   Whenever  it  shall  appear,  by  affidavit 
of  a  candidate  or  his  agent,  that  an  error  or  omission  has  oc- 
curred in  the  publication  of  the  names  or  description  of  the 
candidates  nominated  for  office  or  in  the  printing  of  the  sam- 
ple or  official  ballots,  the  district  or  county  court,  or  a  judge 
thereof,  either  in  term  time  or  in  vacation,  may,  upon  petition 
of  such  candidate  or  his  agent,  by  order,  require  the  county 
clerk,  city  clerk,  or  town  clerk  charged  with  the  duty  in  re- 
spect to  which  an  error  or  omission  has  occurred  to  forthwith 
correct  such  error,  or  to  forthwith  show  cause  why  such  error 
should  not  be  corrected,  costs,  including  a  reasonable  attor- 
ney's fee,  may  be  taxed,  in  the  discretion  of  such  court  or 
judge,  against  either  party.    The  county  clerk,  city  clerk,  or 
town  clerk  shall  also,  on  their  own  motion,  correct,  without 
delay,  any  error  in  all  ballots  which  he  or  they  may  discover, 
or  which  shall  be  brought  to  his  or  their  attention,  and  which 
can  be  corrected  without  interfering  with  the  timely  distribu- 
tion of  the  ballots  as  herein  provided."   *'  Sec.  26.  On  receiv- 
ing his  ballot,  the  voter  shall  forthwith,  and  without  leaving 
the  inclosed  space,  retire  alone  to  one  of  the  voting-shelves  or 
compartments  so  provided,  and  shall  prepare  his  ballot,  by 
marking,  in  ink,  in  the  appropriate  margin  or  place  a  cross 
(X)  opposite  the  name  of  the  candidate  of  his  choice  for  each 
office  to  be  filled;  and  in  case  of  a  question  submitted  to  a 
vote  of  the  people,  by  marking  in  the  appropriate  margin  or 
place  a  cross  (x)  against  the  answer  which  he  desires  to 
3ive;  provided,  that  where  a  voter  desires  to  vote  for  all  the 


Jan.  1892.]  Allbn  v.  Gltnn.  807 

nominaiioQS  included  in  one  set  of  nominations,  instead  of 
marking  a  cross  opposite  the  Jiame  of  each  candidate,  he  may 
mark  a  cross  (x)  above  such  list  of  nominations,  and  near 
to  the  device,  emblem,  or  design  designating  such  list  of  nomi- 
nations, if  such  device,  emblem,  or  design  there  be,  and  such 
mark  shall  indicate  that  the  voter  cast  his  ballot  for  all  the 
nominations  in  the  list  under  such  device."  *'  Sec.  36.  Every 
public  officer  upon  whom  any  duty  is  imposed  by  this  act 
who  violates  his  said  duty,  or  who  neglects  or  omits  to  per- 
form the  same,  shall  be  punished,  except  as  otherwise  in  this 
act  specially  provided,  by  imprisonment  in  the  county  jail  for 
a  term  not  exceeding  one  year,  or  by  a  fine  of  not  less  than 
one  hundred  dollars,  and  not  more  than  three  thousand  dol- 
lars, or  by  both  such  fine  and  imprisonment." 

17.  B.  Johman^  H.  N.  Hayes^  and  0.  £.  AUen^  for  the  con* 
teator. 

Biddellf  Starhweathery  and  JDtxon,  for  the  contestee. 

Hatt,  C.  J.  This  is  the  first  contest  instituted  in  this  court 
under  the  new  election  law,  'Hhe  Australian  ballot  system." 
Questions  affecting  the  freedom  and  purity  of  elections  are  of 
vital  importance  under  our  system  of  government.  While 
the  present  contest  is  important  to  the  contestants  and  the 
people  of  the  thirteenth  judicial  district,  it  is  of  still  greater 
importance  on  account  of  its  effect  upon  the  cause  of  ballot 
reform. 

It  is  to  be  noted,  at  the  outset,  that,  in  common  parlance, 
^the  Australian  ballot  system"  is  a  name  applied  indiscrim- 
inately, in  enactments  of  different  states  widely  dissimilar  in 
many  important  particulars,  so  that  with  us  the  name  is  of 
little  significance.  It  is  doubtful  if  any  state  has  yet,  or  will 
in  the  future,  adopt  without  change  *^  the  Australian  ballot 
law  **  as  it  is  found  in  the  island  of  its  birth.  Some  of  its  es- 
sential features  have  been  discarded,  no  doubt  as  inapplicable 
to  our  institutions  and  theory  of  government.  The  act  under 
which  this  contest  must  be  determined  contains  forty-four  sec- 
tions. It  will  only  be  necessary,  however,  to  refer  to  a  few  of 
these  sections  in  this  opinion.  By  the  first  section  provision  is 
made  for  printing  and  distributing  all  ballots  by  public  officers 
at  public  expense.  Section  2  excepts  certain  school  and  special 
elections  from  the  requirements  of  the  first  section.  Sections 
8  to  12,  inclusive,  provide  in  detail  the  manner  of  making,  cer* 
tifying,  and  publishing  nominations.     Section  13  provides  tlie 
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mode  in  which  objections  to  certificates  of  nominations  may 
be  made  and  determined,  and  also  provides  how  defects  in 
such  certificates  maj  be  cured.  Section  14  relates  to  accept- 
ances of  nominations,  while  by  the  next  section  provision  is 
made  for  filling  vacancies  in  nominations. 

Turning  to  the  complaint,  we  find  that  paragraphs  12  to  15, 
inclusive,  against  which  (and  paragraphs  16  to  17)  this  motioQ 
to  strike  is  interposed,  relate  exclusively  to  the  manner  in 
which  certain  candidates  were  nominated  and  their  names 
published,  and  the  way  in  which  Glynn's  name  was  placed 
upon  certain  tickets.  Paragraphs  16  to  17  have  reference  to 
the  number  of  legal  votes  received  and  registered.  If  the  al« 
legations  contained  in  these  latter  paragraphs  are  to  be  taken 
as  true,  then  it  appears  that  contestant  received  a  majority  of 
all  the  legal  votes  cast.  It  is  probable  these  paragraphs  were 
included  in  the  motion  to  strike  out  by  mistake.  The  allegar 
tions  appear  to  be  legal  and  proper;  and  so  far  as  the  motion 
applies  to  them,  it  will  be  overruled  without  further  comment. 
That  part  of  the  motion  which  is  directed  to  paragraphs  12  to 
15,  inclusive,  raises  the  principal  question  upon  which  we  are 
called  to  pass  at  this  time.  It  is  alleged,  in  snbstance,  in  these 
paragraphs,  that  contestee,  Glynn,  was  originally  nominated  by 
one  iiundred  independent  voters  of  the  district  These  inde* 
pendents  selected  as  the  name  by  which  they  were  to  be 
designated  **  People's  Party,"  and  adopted  the  device  or  de» 
sign,  *'  Emblem  of  Justice."  That  one  Quitman  Brown  was 
nominated  as  a  candidate  for  district  attorney  by  the  same 
persons  and  at  the  same  time.  The  certificate  of  these  nomi* 
nations  was  duly  filed  in  the  office  of  the  secretary  of  state. 
Some  time  after  this  had  been  done,  five  hundred  or  more 
independent  voters,  residing  principally  in  Arapahoe  County, 
and  none  of  them  in  the  thirteenth  judicial  district,  placed  in 
nomination  a  candidate  for  justice  of  the  supreme  court,  and 
selected  as  their  name  "  The  People's  Party  for  Colorado,"  and 
as  their  emblem  or  device,  ^*  Cottage  Home."  A  certificate  of 
this  nomination  was  duly  filed  in  the  office  of  the  secretary  of 
state. 

Neither  the  contestee,  nor  his  associate,  Brown,  accepted 
the  first  nomination,  as  required  by  law.  To  remedy  this 
omission,  certain  persons,  chosen  by  the  original  convention 
to  fill  vacancies,  selected  contestee  and  said  Brown  for  the 
offices  of  district  judge  and  district  attorney,  respectively,  and 
the  candidates  having  accepted,  their  names  were  certified  by 
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the  secretary  of  state  to  the  several  coanty  clerks  as  tlias  duly 
nominated.  In  four  of  the  five  coanties  of  the  district  there 
was  no  printed  notice  given  by  any  newspaper  or  publication 
advising  the  electors  of  the  nomination  of  either  cootestee  or 
his  associate.  In  the  fifth  county,  this  being  the  county  of 
Washington,  their  nominations  were  published  under  the 
device,  '*  £mblem  of  Justice,"  as  a  separate  set  of  nominations. 
In  this  county  ofiicial  ballots  were  printed  containing  four 
columns  or  sets  of  nominations,  viz.:  !•  The  Republican  list, 
under  the  device,  *' Eagle,"  containing  the  name  of  contestor; 
2b  The  Democratic  list,  under  the  device,  *'  Booster,"  contain- 
ing the  name  of  William  T.  Skelton;  8.  A  list  designated  as 
"People's  Party,"  under  the  device,  " Cottage  Home,"  con- 
taining the  name  of  a  candidate  for  supreme  judge  only;  4. 
A  list,  also  designated  ^'People's  Party,"  under  the  device, 
"Emblem  of  Justice,"  containing  the  name  of  contestee  and 
others.  In  the  remaining  counties  of  the  district  the  official 
ballots  were  printed  with  three  parallel  columns;  the  first  and 
second  containing  the  Republican  and  Democratic  list,  respect- 
ively, and  the  third,  designated  **  People's  Party,"  under  the 
device,  "  Cottage  Home,"  containing  the  name  of  John  H. 
Croxton  for  supreme  judge,  contestee  for  district  judge,  Quit- 
man Brown  for  district  attorney,  and  other  candidates. 

It  is  claimed  that  about  150  ballots  in  said  four  counties, 
of  which  100  were  in  the  county  of  Yuma,  were  erroneously 
counted,  certified,  and  returned  as  votes  cast  for  contestee  for 
the  ofifice  of  judge  of  the  thirteenth  judicial  district;  that 
said  ballots  were  marked  by  said  electors  at  said  election  only 
by  a  cross,  in  ink,  under  the  device,  "Cottage  Home";  that 
there  was  no  other  mark  to  indicate  that  said  voters  desired 
to  vote  for  contestee;  that  all  the  other  ballots  which  were 
counted,  certified,  and  returned  for  contestee  were  marked 
by  a  cross  against  his  name,  as  printed  under  the  device, 
"Cottage  Home,"  and  not  under  the  emblem  or  device,  *^  The 
Emblem  of  Justice,"  as  was  the  case  with  the  county  of  Wash- 
ington.  It  is  further  alleged  that  the  state  board  of  canvass- 
ers certified  as  the  result  of  the  returns  submitted  to  them 
that  contestee  received  a  plurality  of  two  votes. 

The  position  of  contestor  with  reference  to  the  160  ballots 
with  the  device,  "  Cottage  Home,"  is,  that  said  ballots  should 
Oct  have  been  counted  for  contestee,  since,  under  the  law,  it  is 
claimed  that  there  was  ne  possible  way  of  voting  for  him  ex- 
cept by  placing  a  cross  near  the  device, "  Emblem  of  Justice," 
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or  by  a  cross  to  the  right  of  his  name.  If  this  position  can  be 
maintained,  it  follows  that  contestor  is  shov^n  to  have  been 
ejected,  regardless  of  those  allegations  of  the  complaint  which 
relate  to  certain  other  alleged  irregularities. 

In  support  of  the  position  taken  by  contestor,  our  attention 
is  directed  to  the  provisions  of  section  18  of  the  act;  the  argu- 
ments based  upon  this  section  being,  that  the  nominations  of 
Glynn  and  Brown  constituted  a  single  set  of  nominations; 
that  the  persons  who  filed  the  certificate  selected  a  name 
and  also  a  device,  and  nominated  a  candidate  for  district 
judge,  and  a  candidate  for  district  attorney,  and  no  other 
candidates;  while  those  who  placed  in  nomination  John  H« 
Groxton  selected  a  difierent  device  and  a  diflerent  name,  both 
said  device  and  name  being  quite  dissimilar  from  that  selected 
by  the  Glynn  and  Brown  convention. 

It  is  said  that  there  is  absolutely  nothing  in  the  statute 
which  justified  the  placing  of  the  name  of  Glynn  or  Brown  in 
the  list  or  set  of  nominations  with  the  name  of  John  H.  Crox- 
ton  under  the  device, "  Cottage  Home.'*  The  argument  further 
proceeds  to  assume  that  for  the  purpose  of  preventing  the  put- 
ting in  one  list  of  nominations  for  difierent  offices  made  at 
difierent  times  and  by  difierent  persons  not  connected  by 
party  ties,  the  statute  expressly  provided,  when  there  is  no 
nominee  of  any  party,  or  set  of  nominations,  a  blank  shall  be 
left  under  said  office.  It  is  said,  therefore,  that  under  the 
device,"  Cottage  Home,"  and  under  the  name  of  John  H.  Crox- 
ton  as  candidate  for  supreme  judge,  a  blank  should  have  been 
left  for  district  judge  and  for  district  attorney,  no  nominations 
having  been  made  for  either  of  said  offices  by  the  persons  who 
nominated  John  H.  Croxton,  or  by  any  persons  who  selected 
the  device,  **  Cottage  Home." 

If  the  contention  of  counsel  be  correct,  and  if  it  be  admitted 
that  these  names  were  improperly  printed  upon  certain  bal- 
lots, does  it  follow  that  such  ballots,  after  having  been  voted, 
should  not  be  counted  for  the  person  for  whom  they  were  cast? 

An  examination  of  the  statute  shows  that  provisions  for 
the  correction  of  certain  defects  and  irregularities  are  therein 
made.  By  section  13  of  the  act  it  is  provided  that  certificates 
shall  be  deemed  valid,  unless  written  objection  be  filed  within 
a  time  fixed,  and  that  when  such  objections  are  filed  the  can- 
didates shall  be  notified  of  the  same.  It  further  provides 
that  the  officer  with  whom  the  certificate  is  filed  shall  pass 
upon  the  validity  of  the  objection  made,  and  that  his  decision 
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•hall  be  final;  and  in  case  any  objection  shall  be  sustainedi 
the  oertificatea  may  be  amended  or  a  hew  certificate  filed. 

In  considering  this  phase  of  the  present  controversy,  we 
have  to  do  more  particularly  with  another  section,  and  refer 
to  section  18  merely  for  the  purpose  of  showing  the  liberal 
tenor  of  the  act,  so  far  as  the  voter  is  concerned.  In  section 
20  it  is  provided  that  whenever  it  shall  appear  by  afiidavit  of 
a  candidate  or  his  agent  that  an  error  or  omission  has  oc- 
curred in  the  publication  of  the  names  or  description  of  can- 
didates nominated  for  office,  or  in  the  printing  of  the  sample 
or  official  ballots,  the  district  or  county  court  may  correct  such 
error.  By  this  section  it  is  further  provided  that  the  county 
clerk,  city  clerk,  or  town  clerk,  as  the  case  may  be,  may,  on 
his  own  motion,  correct,  without  delay,  any  error  in  all  ballots 
which  he  or  they  may  discover,  or  which  shall  be  brought  to 
his  notice,  and  which  can  be  corrected  without  interfering  with 
the  timely  distribution  of  the  ballots.  By  other  sections  it  is 
provided  that  the  name  of  every  candidate  whose  name  has 
been  properly  certified  shall  be  on  one  and  the  same  ballot; 
that  sample  ballots  shall  be  in  the  county  clerk's  possession 
seven  days  before  election,  subject  to  public  inspection,  and 
official  ballots  four  days  before  election.  It  is  also  provided 
tor  posting  of  sample  ballots,  etc. 

An  examination  of  these  sections  will  show  that  the  legi^ 
lature  has  made  ample  provision  for  the  correction  of  ballots 
prior  to  the  election;  and  it  would  seem  to  be  the  duty  of 
candidates  to  make  such  objections  in  seasonable  time.  It  is 
believed  that  it  would  not  be  in  the  interests  of  a  fair  expres- 
sion of  the  will  of  the  people  to  allow  a  candidate  to  lie  by  and 
not  point  out  such  objections  as  he  may  have  to  the  form  of 
the  ballot  until  after  the  election  has  been  held.  If  this  be 
true,  contestor  should  have  spoken  before  the  election.  The 
fundamental  object  of  all  election  laws  is  the  freedom  and  pu- 
rity of  the  ballot  It  is  to  be  observed  that  the  voter  has  no 
control  whatever  over  the  publication  of  the  names  of  candi- 
dates or  the  form  of  the  ballots.  If,  for  some  defect  in  these 
particniars,  the  ballot  must  be  rejected,  the  door  would  be  open 
to  fraud.  To  defeat  the  will  of  the  people,  it  would  only  be 
neoessary  to  have  the  county  clerk  furnish  the  electors,  or 
some  of  them,  with  tickets  slightly  variant  from  those  pre- 
scribed by  law.  It  would  seem  to  be  the  purpose  of  this  sec- 
tion to  give  the  opposing  candidate  ample  opportunity  to  see 
that  his  opponent's  name  was  not  upon  an  unauthorized 
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ticket,  or  tinder  a  device  to  the  use  of  which  he  was  not 
titled.  We  do  not  think  that  thoee  decisions  which  have 
been  cited,  holding  that  all  provisions  of  the  statutes  are 
mandatory,  and  that  ballots  should  be  rejected  that  are  not 
in  all  particulars  in  conformity  to  the  requirements  of  the 
act,  are  entitled  to  much  weight,  in  view  of  the  provisions  of 
this  act.  In  order  to  make  such  decisions  controlling,  it 
should  appear  that  the  provision  for  objection  and  amend- 
ment was  equally  as  liberal  in  those  states  as  under  our  stat- 
ute. It  may  be  said  that  all  provisions  of  such  laws  are 
mandatory  in  the  sense  that  they  place  a  duty  upon  those  who 
come  within  their  terms.  But  it  does  not  follow  that  an  elec- 
tion should  be  invalidated  because  of  every  departure  on  the 
part  of  public  officers  from  the  terms  of  the  act:  Bowen  ▼• 
Smith,  Mo.,  Nov.,  1891;  17  S.  W.  Rep.  761.  We  do  not  feel  at 
liberty  to  place  a  narrow  construction  upon  this  act  To  over- 
throw the  expressed  will  of  a  large  number  of  voters  for  no 
fault  of  theirs,  as  we  are  asked  to  do,  would  be  to  defeat  the 
purpose  of  all  election  laws,  which  is  to  obtain  a  full  and  fair 
expression  of  the  wishes  of  the  voters:  Kellogg  y.  Htckman^ 
12  Col.  266. 

Something  is  predicated  upon  the  fact  that  certain  voters 
put  a  cross  opposite  the  name  of  Glynn  upon  the  tickets 
#laimed  to  be  irregular.    This  was  necessary,  under  the  stat- 
ute, whenever  a  voter  did  not  wish  to  vote  for  all  the  names  in 
a  particular  set  of  ''  nominations." 

If  he  desired  to  vote  the  entire  ticket,  it  was  only  necessary 
for  him  to  put  a  cross  near  the  emblem,  but  if  there  was  the 
name  of  a  single  candidate  he  did  not  wish  to  vote  for  in- 
cluded in  the  list,  he  was  practically  compelled  to  check  the 
name  of  every  candidate  voted  for,  in  order  that  his  ballot 
might  not  be  counted  for  the  candidate  falling  under  his  dis- 
pleasure. It  affirmatively  appears  from  this  petition  that  all 
tickets  voted  had  printed  thereon  in  parallel  columns  the 
names  of  Glynn,  Allen,  and  Skelton.  Now,  if  the  voters,  by 
putting  a  cross  near  the  emblem  upon  the  People's  ticket,  did 
not  thereby  intend  to  vote  for  all  the  candidates  whose  names 
were  beneath,  including  Glynn's,  we  would  certainly  have 
found  a  cross  opposite  the  name  of  the  opposing  candidates, 
Allen  or  Skelton,  according  as  the  choice  of  the  voter  may 
have  fallen  upon  the  one  or  the  other  of  these.  It  is  certainly 
unreasonable  to  suppose,  as  the  argument  assumes,  that 


Jan.  1892.]  Allen  v.  Glynn.  313 

Totera  to  the  number  of  150  did  not  wish  to  vote  for  any  can- 
didate for  this  important  office. 

There  is  no  basiB  for  any  claim  of  fraudalent  intent  on  the 
part  of  the  county  clerks,  or  either  of  them;  on  the  contrary, 
it  appears  that  Olynn  was  put  in  nomination  by  an  indepen- 
dent party,  and  that  he  ran  against  the  nominees  of  both  of 
the  old  parties,  to  which  parties  the  clerks  owed  allegiance. 
For  failure  to  publish  the  names  of  candidates  as  required, 
and  for  violations  of  the  statute  with  reference  to  the  printing 
of  tickets,  seyere  penalties  are  prescribed  by  the  act.  Under 
these  circumstances  we  do  not  believe  that  the  court  would  be 
justified  in  rejecting  these  ISO  ballots  because  of  the  failure 
of  the  county  clerks  to  make  the  proper  publication,  or  for 
the  reason  that  they  improperly  printed  the  name  of  contestee 
under  the  device,  ^  Cottage  Home."  The  case  of  Bowers  v. 
Bmiihf  Mo.,  Nov.,  1891,  is  strictly  in  point.  In  that  case  the 
Union  Labor  party,  not  having  polled  the  requisite  vote  in  the 
D6zt  preceding  election,  was  not  entitled,  as  a  party,  to  put  a 
ticket  in  the  field.  A  ticket  having  been  nominated,  how- 
ever, duly  certified,  and  ballots  printed  and  furnished  to 
voters  with  such  nominations,  the  court  held  that  objection, 
because  of  insufficiency  of  votes  at  the  previous  election,  must 
be  made  before  such  ballots  were  polled,  and  not  afterward. 

There  is  but  one  other  matter  reached  by  this  motion.  It 
is  alleged  in  the  complaint  that  the  contestor  was  duly  ap- 
pointed to  the  office  of  district  judge  by  the  governor,  and 
that  he  was  the  qualified  and  acting  district  judge  at  the  time 
eontestee  assumed  to  discharge  the  duties  of  said  office.  This 
being  an  election  contest,  pure  and  simple,  and  not  a  proceed- 
ing in  the  nature  of  quo  warranto  under  the  code,  no  question 
as  to  contestor  Allen's  right  to  hold  over  under  the  original 
appointment  can  be  considered.  And  for  the  reasons  already 
given,  paragraphs  12  to  15,  inclusive,  will  be  stricken  out 
Paragraphs  16  to  17  being  properly  in  the  complaint^  the  mo- 
tion as  to  these  paragraphs  will  be  overruled. 

UPON  PETITION   FOB  ▲  BBHEABING. 

Per  CuBiAM.  The  petition  for  a  rehearing  in  this  case  is 
supported  by  an  able  and  exhaustive  argument,  which  we 
have  carefully  considered. 

As  a  result  of  our  examination,  we  are  convinced  of  the  cor- 
rectness of  the  views  announced  in  the  original  opinion,  and 
of  the  result  then  reached. 
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Counsel  insist  that  '^160  ballots''  shoald  not  be  counted  for 
Glynn,  because  of  the  errors  of  the  public  officers  charged 
with  the  duty  of  providing  the  ballots.  These  errors,  without 
doubt,  arose  from  the  fact  that  the  People's  Party  in  the  thir* 
teenth  judicial  district  selected  a  different  emblem  fron^  the 
one  chosen  by  the  state  convention  of  the  ^  People's  Party  for 
Colorado,"  and  the  county  clerks,  through  inadvertence, 
caused  the  official  tickets  to  be  printed  without  reference  to 
such  different  emblems. 

Is  it  possible  that  by  any  refinement  of  reasoning  this  posi- 
tion of  counsel  can  be  shown  to  be  right, — that  the  ballots  of 
160  legal  voters  can  be  rejected  for  what,  at  most,  are  but  ir- 
regularities on  the  part  of  public  officials,  and  the  expressed 
will  of  the  voters  of  the  district  be  thereby  thwarted? 

In  speaking  of  this  action  of  the  clerks  as  an  irregularity 
merely,  we  do  so  advisedly;  for,  aside  from  the  distinction 
attempted  to  be  drawn  between  the  name  ''The  People's 
Party  "  and  "  The  People's  Party  for  Colorado,"  the  only  rea- 
son assigned  for  the  rejection  of  these  ballots  is,  that  the  name 
of  Glynn  was  printed  and  voted  under  a  device  to  the  use  of 
which  he  was  not  entitled.  As  to  the  first  objection,  it  is  ap- 
parent that  both  conventions  were  conventions  of  the  People's 
party,  and  the  addition  of  the  words  ''  for  Colorado,"  in  the 
one  instance,  is  quite  immaterial.  And  as  to  the  difference 
in  the  emblems  or  devices  chosen,  it  is  not  clear  that  Glyna 
was  not  as  much  entitled  to  have  his  name  printed  under  the 
one  chosen  by  the  state  convention,  and  adopted  by  the  ma- 
jority of  the  county  clerks,  as  under  the  one  selected  by  the 
convention  held  in  the  thirteenth  judicial  district  Counsel 
say  that  since  the  year  1883  ballots  with  a  designated  head- 
ing containing  names  not  belonging  thereon  have  been  de- 
nounced as  fraudulent,  and  the  counting  of  such  names 
prohibited  by  statute;  and  our  attention  is  called  to  the  fol- 
lowing provision:  — 

''  When  a  ballot  with  a  certain  designated  heading  contains 
printed  thereon  in  place  of  another  name  not  found  on  the 
regular  ballot  having  such  heading,  such  name  shall  be  re- 
garded by  the  judges  as  having  been  placed  thereon  for  the 
purpose  of  fraud,  and  such  ballot  shall  not  be  counted  for  the 
name  so  found  ":  Sess.  Laws  1883,  p.  187. 

It  is  conceded  that  this  statute  was  repealed  at  the  last 
session  of  the  legislature,  and  prior  to  the  time  of  holding  the 
election  under  consideration.     The  repeal  furnishes  a  strong 
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a^rgament  against  the  deduction  of  counsel,  unless  it  can  be 
shown  that  some  provision  similar  in  effect  has  been  enacted 
in  lieu  thereof. 

The  provision  of  the  new  statute  relied  upon  as  accomplish- 
ing the  same  result  as  the  former  statute  is  found  in  section 
18,  and  reads  as  follows:  *'  When  there  is  no  nominee  in  any 
particular  set  of  nominations,  a  blank  shall  be  left  under  said 
office."  This,  in  our  judgment,  falls  far  short  of  the  declara- 
tion contained  in  the  repealed  statute.  It  would  have  been  a 
very  simple  matter  for  the  legislature  to  have  provided  that 
ballots  like  those  used  in  this  instance  should  not  be  counted| 
or  that  names  found  in  lists  where  they  do  not  belong  should 
be  rejected*  This  has  not  been  done.  Moreover,  it  has  been 
held  that  when  the  wording  of  a  statute  has  been  radically 
changed,  the  change  of  language  indicates  a  change  of  intent 
on  the  part  of  the  legislature:  Heinsien  v.  State^  14  Col.  228. 

Again,  the  reason  for  the  repeal  of  the  provision  of  the  for- 
mer statute  is  obvious.  At  the  time  of  its  enactment  the 
printing  of  tickets  was  not  under  the  direction  of  the  publio 
officers.  Any  person  might  procure  tickets  to  be  printed  con- 
taining such  names,  and  such  names  only,  as  he  chose  to  have 
placed  thereon.  Frequently  ''mixed  tickets"  were  procured 
and  secretly  kept  until  the  day  of  the  election,  and  then  sub- 
stituted for  the  regular  tickets,  and  the  voters,  no  doubt,  often 
deceived  thereby.  Under  the  new  law,  as  we  have  seen,  the 
printing  of  all  tickets  is  under  the  direction  of  public  officers. 

Moreover,  by  section  17  of  the  present  act,  sample  ballots 
are  required  to  be  printed  and  in  the  possession  of  the  officers 
charged  with  the  duty  of  preparing  such  ballots  seven  days 
before  the  election,  subject  to  public  inspection.  Ample  pro- 
vision is  also  made  for  the  posting  of  such  ballots  in  each 
precinct.  Under  these  circumstances  the  chances  for  deceiv- 
ing the  voter  are  reduced  to  the  minimum. 

In  order  to  show  that  in  our  former  opinion  we  made  no 
unwarrantable  deduction  from  the  opinion  of  the  supreme 
court  of  Missouri  in  the  case  of  Bowers  v.  Smithy  Mo.,  Nov., 
1891,  it  is  only  necessary  for  us  to  quote  the  following  passage 
from  the  Missouri  court:  ^  It  must  have  been  already  noted 
that  the  questioned  act  of  the  county  clerk  consisted  of  ad- 
mitting names  to  the  official  ballot,  not  of  excluding  any. 
There  is  a  substantial  difference  in  principle  between  admit- 
ting and  excluding  such  names.  Under  the  latest  English 
act  before  us,  the  ruling  of  such  officers  admitting  nominees 
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to  the  official  ballot  are  declared  to  be  final,  but  ralings  d^ 
njing  such  right,  whea  claimed,  are  subject  to  review  by  com- 
petent outside  authority.  The  error  of  the  officer,  if  any  there 
be,  is  yastly  different,  in  its  practical  consequences,  when  he 
thereby  admits  another  name  on  the  ticket,  from  his  error  in 
rejecting  a  nominee.  In  our  statute  it  is  provided  that '  when- 
ever it  shall  appear  by  affidavit  that  an  error  or  omission  has 
occurred  in  the  publication  of  the  names  or  description  of  can- 
didates nominated  for  office,  or  in  the  printing  of  the  ballots, 
the  circuit  court  of  any  county,  or  the  judge  thereof  in  vaca- 
tion, or  if  the  circuit  judge  is  then  absent  from  the  county  a 
judge  of  the  county  court,  may,  upon  application  by  any  elec- 
tor, by  order,  require  the  clerk  of  the  county  court  to  correct 
such  error,  or  to  show  cause  why  such  error  should  not  be 
corrected ':  Rev.  Stats.  1889,  sec.  4778.  In  accordance  with 
the  spirit  of  the  law  prevailing  in  this  country  respecting  pop- 
ular elections,  we  think  it  should  be  held  that  where  a  candi- 
date for  public  office  causes  no  timely  objection  to  be  made, 
as  required  by  the  section  quoted,  he  must  be  regarded  as. 
having  waived  any  objection  that  may  exist  to  the  presence 
on  the  official  ballots  of  names  not  properly  entitled  to  be 
there." 

As  to  the  argument  that  these  views  would  entail  upon  each 
candidate  the  necessity  of  visiting  each  precinct  in  his  terri- 
tory for  the  purpose  of  making  an  examination  of  the  official 
ballots,  we  answer,  that  until  there  is  a  decided  change,  the 
seal  of  those  holding  antagonistio  political  opinions  may  be 
safely  relied  upon  to  expose  any  error  in  the  printing  of  tick* 
ets,  whereby  voters  would  be  liable  to  be  misled.  It  must  be 
presumed  that  public  officers  charged  with  the  conduct  of 
elections  will  act  honestly;  and  while  it  may  not  be  possible 
to  provide  absolutely  against  fraud,  we  believe  that  experi- 
ence will  show  that  the  views  heretofore  announced  will  ad* 
vance  the  cause  of  ballot  reform  in  this  state. 

The  petition  for  a  rehearing  will  be  denied. 


Mb.  Jvsnaa  Hilm  dinaated  from  the  oonolnaioii  naohed  by  a  majority 
of  the  oonrt,  and  in  ao  doing  laid  partioalar  streaa  upon  that  portion  of  the 
•lection  law  under  dieonssion  which  prorides  that  all  liits  of  aominationa 
regularly  made  and  oertified,  whether  by  oonrention  or  petition,  ihall  bo 
printed  in  eeparate  odlnmns  npoa  a  tingle  ballot^  and  that  wheaBO  eaadidato 
ii  eeleoted  lor  a  given  offioe  a  blank  eball  be  left  upon  the  ballot  under  tho 
name  of  the  offioe.  The  etatnte  gnaranteee  to  every  voter  that  every  name 
mpon  a  partioalar  liat  printed  upoa  the  ballot  lepreeente  a  oandidate  regn- 
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larly  ohowa  bj  the  ^riy  wfaoM  nanM  and  embleai  liaacia  tlie  lUlL  **  If 
Demoermtio  in  prinoipl«^  he  has  a  right  to  rely  opoa  the  faot  that  the  namea 
•I  eandidatea  lonnd  on  the  ticket  wider  the  title  *  Demooratie  Fftrty/  and 
voder  the  emblem  adopted  by  that  parly,  are  the  regular  nomineea  of  the 
par^.  Every  lioo  of  the  etatnte  bearing  upon  the  aubject  sanot&ons  tbii 
Tiew.  But  if,  despite  taoh  a  disregard  of  the  law  as  is  alleged  in  this  ease, 
the  Tote  can  be  eflfoetiTe,  the  statute  upon  which  the  voter  relies  Is  grossly 
mJaleadtng;  and  beoomea  potent  in  aoeompltshing  a  dangerous  and  wicked 
deception.  .  ...  as  it  oonsttfentes  a  frand  in  law  which  tends  to^  and  in  all 
probability  did,  deceive  voters.  ** 

**  The  case  should  be  oonsidered  precisely  as  if  the  illegality  had  resulted 
from  placing  the  name  of  a  Republican  nominee  in  the  list  of  Democratie  can* 
didmtea  and  under  the  Democratic  emblem,  or  by  inserting  the  name  of  a 
*  Prohibitioa '  nominee  by  petition  in  a  list  of  People's  party  candidates 
also  named  by  petition  and  under  the  People's  party  erableuu  And  the 
pnnetple  involved  would  be  in  no  wise  different  if  the  name  thus  illegally 
placed  in  the  wrong  list  were  substituted  for  that  of  a  regular  nominee,  in^ 
stead  of  filling  a  space  which  the  statute  imperatively  commands  to  be  left 
vacant; 

"  Sneh  fllegal  acts,  whether  intentional  or  unintentional,  as  are  here  do> 
tailed  will,  if  tolerated,  open  wide  the  very  door  to  fraud  the  legislature 
smight  to  dose.  Not  only  is  the  candidate  who  might  otherwise  be  chosen 
cheated  out  of  his  election,  but  above  and  beyond  this  ciroumBtanee,  and  of 
vastly  gijeater  public  importauce,  is  the  consideration  that  by  this  means 
this  honest  voter  himself  is  also  grossly  defrauded.  I  do  not  forget  that  the 
opinion  of  the  court  assumes  that  the  conclusion  there  reached  tends  to  pro- 
mote the  interests  of  the  voter.  The  reason  given  for  the  assumption  is, 
that  under  a  different  view  '  to  defeat  the  will  of  the  people,  it  would  be 
only  neceasary  to  have  the  county  clerk  furnish  the  electors,  or  some  of  them, 
with  tickets  slightly  variant  from  those  prescribed  by  law.'  With  all  due 
respect  to  the  learning  of  my  worthy  and  able  associates,  I  ask,  what  is  '  the 
will  of  the  people'?  and  how  is  that  will  disclosed?  I  contend  that  when  the 
voter,  either  by  fraud  or  negligence,  is  led  to  vote  for  a  candidate  he  does 
not  intend  to  favor,  his  will  is  not  declared;  on  the  contrary,  that  his  vote 
is  made  to  express  a  choice  directly  in  conflict  with  his  will  Neither  does 
it  follow  that  if  my  position  in  this  regard  be  maintained,  all  tickets  '  slightly 
variant  from  those  prescribed  by  law '  would  be  thrown  out  There  are, 
doubtless,  minor  directions  in  the  statute  which  are  not  so  mandatory  as  that 
a  non-compliance  therewith  will,  in  contests  after  the  vote  has,  without  ob> 
jeotiona,  been  cast  and  counted,  require  that  such  vote  be  disregarded.  But 
it  is  clear  that  the  subject  with  which  we  are  now  dealing  does  not  constitute 
one  of  these  minor  features.  •  ...  In  this  connection  1  desire  to  emphasize 
the  faot  that  the  entire  ballot  would  not  be  rejected.  When  the  voter  has 
declared  bis  intent  by  placing  a  mark  near  the  emblem,  his  vote  counts  for 
all  the  names  properly  on  the  list  beneath  that  emblem.  Each  and  every 
candidate  for  whom  he  intended  to  vote  receives  the  full  benefit  of  his  ballot. 
His  action  ia  only  disregarded  as  to  the  name  illegally  printed  in  the  list, 
the  name  of  the  candidate  for  whom  the  legal  presumption  obtains,  in  view 
el  Ae  statute^  that  he  did  not  intend  to  vote.  No  vote  intentionally  gives 
is  thrown  out  The  court  simply  refuses  to  count  a  vote  the  elector  did  nd 
intend  to  cast." 

**The  opinion  filed  does  not  deny  tha  faot  that  oootestee's  name  was  ills* 
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gaily  printed  !n  a  list  of  names,  and  nnder  an  emblem  where  it  did  not  be« 
Ion;;.  Bat  it  is  claimed  that  because  oontestor  did  not  have  the  official 
ballot  in  the  fonr  oounties  where  the  illegality  existed  corrected  before  the 
eleotioo,  he  should  not  now  be  heard  to  complain;  that  it  to  aay,  the  opinion, 
in  effect,  holds  that  the  duty  is  impojed  upon  each  and  every  candidate  for 
office,  not  only  to  see  that  his  own  name  is  correctly  printed  in  the  proper  list, 
but  also  to  see  that  his  opponent's  name  is  not  fraudulently,  ignorantly,  ov 
negligently  placed  in  the  wrong  oolnma.  A  candidate  for  office  on  the  atate 
ticket  must,  at  his  peril,  see  that  in  every  one  of  the  fifty*five  oountiee  of  tho 
state  no  illegality  of  this  kind  in  favor  of  his  opponent  exists. 

"  Waiving  for  a  moment  the  important  consideration  of  fraud  upon  voten, 
I  observe  that  such  a  burden  should  not  be  imposed  upon  the  oandidataSp 
nnlesa  it  be  sanctioned  by  plain  statutory  Mithority.  For  this  authority 
reference  is  made  to  sections  17  and  20  of  the  election  statute.  Section  17t 
among  other  things,  provides  for  the  preparation  of  sample  official  balloti 
by  the  county  clerk  in  each  county,  which  are  kept  subject  to  inspeotioa 
during  seven  days  precedins;  the  election*  By  section  20,  provision  is  made 
that  a  candidate^  or  his  agent,  may  have  any  'error  or  omission'  in  tho 
official  ballot  corrected;  it  is  also  made  the  duty  of  the  oounty  olerk«  on  his 
own  motion,  to  rectify  any  imperfections  he  may  himself  discover,  or  that  may 
otherwise  be  bronght  to  his  attention.  Upon  these  provisions  alone  is 
liance  placed  for  the  declaration,  in  effect,  that  because  conteslor  did  not 
cover  and  complain  of  the  illegality  before  the  election,  he  has  waived  the 
right  to  be  now  heard. 

*'  Undoubtedly,  a  candidate  who  discovers,  by  means  of  the  sample  ballot 
thus  exhibited,  that  his  opponent's  name  is,  through  mistake  or  fraud, 
printed  in  a  list  where  it  should  not  be,  may  object,  and  have  a  proper  cor- 
rection made.  But  I  find  no  intimation  that  if  he  fails  to  discover  the  'error 
or  omission,'  whereby  such  a  wrong  upon  himself  and  the  voter  is  perpe- 
trated, he  shall  be  held  to  have  waived  the  objection.  If  the  legislature  had 
intended  the  latter  result  to  follow,  such  intent  would  have  been  plainly 
expressed.  This  observation  is  founded  upon  a  well-known  rule  of  construc- 
tion, and  its  present  applicability  is  vindicated  by  the  language  eihployed  in 
a  preceding  provision  of  the  same  act.  Section  13  declares  that '  all  certifi- 
cates of  nomination  which  are  in  apparent  conformity  with  the  provisions  of 
this  act  shall  be  deemed  to  be  valid,  unless  objection  thereto  diall  be  duly 
made  in  writing  within  three  days  after  the  filing  of  the  same.'  It  then  pro 
vides  the  procedure  for  investigating  such  objections,  and  also  for  onri/ig 
defects.  It  thus  appears  that  the  precaution  was  taken  by  the  framen  of 
the  law  to  state  a  waiver  should  follow  the  omission  to  interpose  timely 
written  objections  to  certificates  of  nominations;  and  this  precaution  relates 
to  a  matter  obviously  of  far  less  importance  than  the  careful,  accurate^  and 
honest  preparation  of  official  ballots. 

"The  preparation  of  official  ballots  by  publie  officers  ia  an  important  fea- 
ture of  the  new  act.  It  is  strictly  in  line  with  the  legislative  endeavor  other- 
wise shown  by  the  act  to  prevent  fraud  and  deception  upon  the  voter.  The 
trouble  and  expense  thus  incurred  will  be  vastly  more  than  compensated  by 
the  result^  provided  the  law  in  this  regard  be  intelligently  and  honestly 
executed.  But  when  the  statutory  directions  are  disobeyed,  when,  either 
dishonestly  or  negligently,  illegal  ballots  are  prepared,  and  when  sncfa  di» 
obedience  and  illegality  result  in  deceiving  the  voter,  the  beneficent  legis- 
lative design  is  nullified.  I  cannot  believe  that  the  will  of  the  legislature 
can  be  thus  defied,  and  the  interests  of  the  voter  be  thus  saorifioed,  with  im« 
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paaity.    To  say  that  beeanae  the  govemment  haa  nndertakan  to  prepare  a 
Iwllot  for  the  vofcer'a  nae,  though,  through  diaobedieaoe  of  law,  thU  ballot 
boooBMa  aa  inatmmeDt  of  frand,  he  ihall  hare  no  redreea,  and  the  oandidate 
fimndoleDily  benefited  ehall  reap  the  froita  of  the  band,  would,  in  my  jadg- 
■Mnt^  be  a  moat  impotent  and  indefensible  poaition  and  oonelnsion.    The 
•pinion  of  the  court  mentions  proviaions  relating  to  the  pnniahment  of  offi- 
9dn  diaxged  with  misoondnet  in  the  preparation  of  ballota  and  the  eondnet- 
ing  of  eleetiaiia.    Snch  provisions  there  are,  and  the  statute  would  indeed 
be  weak  without  them.    But  they  an  not  suflloient.    They  an  not  intended 
ar  axpeeted  to  redreea  wrong  like  tfaa  one  now  charged}  their  offioe  is  to 
prarent  a  perpetration  of  the  wrong,  and  to  prerent  its  repetitioii  if  perpe- 
faafced.    The  puniahment  of  an  officer  who  ignorantly  or  diahoneatly  oonuiraa 
■t  the  preparation  of  a  fraudnlent  ballot^  while  the  party  in  whose  intereat 
tha  fraud  ia  perpetrated  reaps  the  benefit  thereof,  fadls  short  of  mtisfying 
tha  lequirementa  of  justice  or  law.    Such  puniahment  ia  inadequate  satiaCso- 
tioo  to  the  man  who  would  have  been  lawfully  elected  but  for  the  iraudi 
■ad  it  is  even  poorer  satisfaction  to  the  voter  who  haa  been  fraudulently 
iBdnoed  to  cast  a  ballot  contrary  to  hia  intention.    I  do  not  think  tiiese  pro- 
Tiaioos^  always  difficult  as  they  are  to  enforee,  will  have  the  effiMi  of  avert- 
ing  the  injustice  and  wrong  above  referred  to^  and  of  preventing  the  optnion 
iled  from  practically  deatroying  the  usefulneaa  of  one  of  the  most  important 
and  beneficent  features  of  the  statute."    It  will  be  observed  that  the  decis> 
Ion  In  the  principal  caae  ia,  Impliedly  at  least,  in  conflict  with  Maiom  v. 
Browm,  96  CaL  371,  ante,  p.  S25,  in  thia,  that  it  proceeds  upon  the  assump- 
tion that  the  legislature  may  provide  for  heading  ballots  with  the  names  of 
political  parties,  and  may  authoriae  a  voter  to  vote*for  all  the  eaadidates  of 
a  party  by  putting  a  single  eroas  opposite  the  name  of  such  party,  while  the 
aoorts  of  Oalifomia  do  not  permit  ballota  to  be  headed  with  the  name  of  any 
political  party,  holding  that  the  nominees  of  snch  parties  must  submit  to  be 
Toted  for  in  the  aame  manner  as  other  candidatea. 

BuonoHs— Ballots— iRBiauLABiTr  —  WAnruL— If  tinted  paper  be 
aalected  by  the  secretary  of  state  and  furnished  for  ballot  paper,  ballots 
printed  upon  it  are  lawful,  and  must  be  oounted:  8UUe  v.  Wolf,  17  Or.  119; 
Peoph  ▼.  Kildtfff  10  in.  482;  60  Am.  Deo.  769,  and  note.  Where  the  county 
•ourt  has  ordered  a  stock  law  submitted  to  the  electors  at  a  general  eleetion, 
their  votes  for  or  against  it^  written  upon  the  ballots,  do  not  render  such 
ballots  fraudulent:  Omrnm  ▼•  Hubbard,  97  Ma  Sll;  10  Am.  St;  Rep.  S12. 
8ee  also  JMk  t.  Bekmume^er,  125  HI.  141;  8  Am.  St  Bep.  349,  and  note. 

BLvmoHS— Bnnof  ov  Berohs  ov  Bliction  QmoBBa. — Irregularitiea 
of  eleetioo  officers,  or  their  failure  to  observe  some  directory  provision  of  tha 
law,  doea  not  vitiate  the  election:  Parvin  ▼•  Wbnberg,  130  Ind.  661;  80  Am. 
St  Bep.  254»  and  notOi 

XuKmoira— MxTHOD  ov  Voniio  vhdsr  Australzah  Ballot  Law.  — - 
An  elector  voting  under  tha  Australian  system  must  indicate  his  choice  by 
stamping  one  of  tha  aquares  of  his  ballot;  he  must  not  stemp  it  elsewheret 
fWsteT.  ir2mftMy^l80Ind.661|80Am.8tRep.254. 
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FLlADnrcM^  AxnrDicxim  ov.  —  Power  to  allow  amendmenti  lo  pleadings 
i%  in  a  Urge  degree,  in  the  diacretion  of  the  court,  and  shoald  be  liberallj 
•zercised,  in  the  fartheranoe  of  jnstioe;  but  when  an  appUeation  to  amend 
it  reeieted,  it  ahonld  not  be  granted,  except  upon  good  oauae  shown,  and 
npon  ench  terms  as  the  justice  of  the  particular  case  may  require. 

Watibs — Rights  ov  Phiob  Appbopriatob  against  Divsbsioh.  — A  party 
entitled  to  the  prior  right  to  use  the  water  of  a  stream  cannot  identify 
eertain  specific  water  as  his  while  running  in  the  stream,  unless  he  can 
show  that  he  is  entitled  to  all  of  such  water.  So  long  as  he  is  able  to 
secure  the  full  amount  of  water  to  which  he  is  entitled,  he  cannot  com« 
plain  that  some  other  person,  higher  up  the  st^aa^^  is  diyerting  its 
waters.  ^ 

WATUKS  — RlGRIS  OV  PaIOB  AfFBOPBIATOB  AOAINST  DlYKBSIOll  ^  JOIKDBB 

or  PAB.TII&  —  A  party  who  is  entitled,  by  right  of  prior  appropriation,  to 
the  use  of  the  water  from  a  natural  stream  is  entitled  to  have  snch  pri- 
ority protected  against  the  acts  of  junior  appropriatora  to  his  injury, 
whether  such  acts  are  joint  or  several,  and  for  that  purpose  he  is  en- 
titled, if  neoesssry.  to  join  them  all  as  defendants  in  one  aotion. 

WATBBa—AppBOPBXATioir— Right  ov  Wat.  —In  an  aotion  involving  a 
oontest  between  water  appropriators  as  to  priority  of  right  to  the  use 
of  water,  the  court  may  determine  who  is  entitled  to  a  right  of  way  for 
the  carriage  of  water  through  a  ditch  already  constructed,  although  the 
action  is  not  brought  to  condemn  a  right  of  way  under  the  act  ol  emi- 
nent domain. 

JuBT  n  Bquitt  Oasis  —  IxsiBUonoNS.  —  In  oases  of  eqnitablo  cognizance, 
triable  with  or  without  a  jury,  the  oonrt  may  call  a  jury  to  try  snch 
specific  questions  of  fact  as  may  be  presented  to  it^  reserving  to  itself 
^e  power  to  make  its  own  findings  upon  consideration  of  the  evidence 
and  the  verdict  of  the  jury,  and  in  such  cases  the  court  may  refuse  to 
give  the  jury  any  instructions. 

noAU — SsPABATB  Tbial  iob  Sbvbbal  I>bfbndaht8  properly  Joined  in 
a  civil  aotion  cannot  be  claimed  as  matter  of  rights  and  may  be  refused, 
in  the  discretion  of  the  court. 

JoBT — Right  to  View  PBBmsKflL  —  It  is  within  the  discretion  of  the  trial 
court  to  grant  or  refuse  a  request  to  have  the  jury  view  the  premises  or 
property  in  litigation  in  a  civil  aotion  of  equitable  cognisance. 

JuBT  IN  Bquitt  Casbs  —  SUBMITTING  QussTioNS  TO.  —  The  right  to  have 
oertain  questions  of  fact  passed  npon  by  the  jury  in  a  civil  action  of 
equitable  cognizance  is  a  matter  in  the  sound  discretion  of  the  court. 
The  privilege  cannot  be  insisted  upon  ad  Sl^twn,  and  the  number  and 
eharactes  of  the  questions  should  be  controlled  within  reasonable  limits. 

M,  J.  Bartley  and  W.  C.  Kingsley^  for  the  appellants. 

JoMeph  W.  Taylor  and  E.  T.  Taylor^  for  the  appellee. 

Eluott,  J.  Error  is  assigned  to  the  action  of  the  court  in 
overruling  the  several  objections  to  the  first  and  second 
amended  complaints. 
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1«  The  process,  pleadings,  and  interlocutory  orders  in  this 
caoae  are  exceedingly  voluminouSy  extending  through  more 
than  three  hundred  folios  of  the  transcript.  The  record  is 
greatly  complicated  by  amended  pleadings.  Amendments 
tend  to  confusioni  embarrassment,  and  delay  in  the  trial  and 
disposition  of  a  cause,  and  often  occasion  much  inconvenience 
and  expense  to  litigants.  Where  the  amendments  are  numer* 
008  and  lengthy,  the  difficulties  are  correspondingly  increased. 

The  power  to  allow  amendments  is  necessarily  intrusted,  in 
a  large  degree,  to  the  discretion  of  the  trial  court,  and  should 
be  liberally  exercised,  in  furtherance  of  justice:  Code,  sec.  76. 
But  when  an  application  to  amend  is  resisted,  it  should  not 
be  granted,  except  upon  good  cause  shown,  and  upon  such 
terms  as  the  justice  of  the  particular  case  may  require.  Ade- 
quate terms  should  be  enforced,  not  merely  as  a  matter  of 
justice  to  the  parties,  but  to  the  end  that  there  may  be  more 
diligence  in  the  preparation  of  causes,  and  the  public  business 
thereby  expedited.  The  rapidity  with  which  lengthy  plead- 
ings and  other  court  papers  may  be  manufactured  (not  pre- 
pared) through  the  agency  of  stenographers  and  type-writers, 
has  tended  of  late  years  to  burden  the  records  of  the  courts 
with  many  crude  and  cumbersome  documents. 

As  the  court  required  plaintiff  to  pay  two  days'  attendanoe 
of  all  the  witnesses  in  this  case  as  a  condition  to  filing  the 
second  amended  complaint,  we  cannot  say  its  discretion  was 
not  properly  exercised  as  to  the  terms  imposed.  The  objec- 
tion on  the  ground  of  misjoinder  is  not  so  easily  disposed  od 

2.  Was  there  a  misjoinder  of  parties  defendant  7  The  de- 
cision of  this  question  involves  a  further  examination  into  the 
subject-matter  of  the  action,  and  particularly  the  situation  of 
the  premises  and  the  claims  of  the  respective  parties  as  shown 
by  the  pleadings. 

The  plaintiff  claims,  among  other  things,  that  in  May,  1883, 
he  was,  and  for  a  long  time  prior  thereto  had  been,  and  still  is, 
the  owner  and  in  possession  of  a  certain  parcel  of  land  in 
Garfield  County,  Colorado;  that  he  first  diverted  and  appro- 
priated water  from  the  Dry  or  West  Fork  of  Elk  Creek  for  the 
irrigation  of  said  land  and  for  domestic  purposes  at  the  date 
aforesaid,  and  has  continued  so  to  do  since  said  time;  that  he 
diverted  the  water  from  said  stream,  and  conveyed  the  same 
to  his  land  by  means  of  a  certain  ditch  originally  constructed 
upon  the  public  domain;  that  while  he  was  using  said  ditch, 
toot  the  purposes  aforesaid,  in  April,  1885,  the  dam  which 
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turned  the  water  into  the  head-gate  of  the  ditch  was  waaiied 
away,  and  the  channel  of  said  stream  was  so  cut  out,  lowered, 
and  otherwise  changed  t))at  he  was  obliged  to  remove  the 
head-gate  and  extend  the  ditch  up  said  creek,  in  order  to  se- 
cure a  sufficient  flow  of  water  into  said  ditch;  that  between 
May,  1883,  and  April,  1885,  the  defendants  Albert  and  George 
Saint  had  acquired  certain  lands  above  the  land  of  plaintiff 
on  said  ditch  and  stream,  and  that  the  ditch  so  used  by  plain* 
tiff  to  carry  water  to  his  premises  extended  across  the  lands 
of  said  Saint  brothers;  that  plaintiff  removed  the  bead-gate 
and  extended  the  ditch  across  the  premises  of  the  Saint  broth- 
era  with  their  permission,  without  any  oi^jection  or  hindrance 
from  them  or  either  of  them,  and  that  he  used  the  watf><-  so 
appropriated  through  said  ditch  for  the  years  1885,  1886,  and 
during  the  first  part  of  the  season  of  1887,  and  until  prevented 
by  defendants  herein  from  so  doing;  that  plaintiff  gave  the 
Saint  brothers  permission  to  conduct  water  through  suid  ditch 
for  the  irrigation  of  their  lands  on  condition  that  they  would 
use  said  ditch  only  when  the  same  was  not  being  used  by 
plaintiff;  that  the  lands  claimed  and  occupied  by  the  Saint 
brothers  are  situate  up  said  stream  above  the  plaintiff's  land, 
and  that  after  the  appropriation  of  water  through  said  ditch 
by  plaintiff,  the  defendants  William  and  John  Mansfield 
located,  claimed,  and  now  occupy  a  certain  tract  of  land  lying 
up  said  stream,  and  above  the  land  claimed  by  the  Saint 
brothers,  and  above  the  head-gnte  of  said  ditch;  that  plaintiff 
has  a  priority  of  appropriation  of  the  waters  of  said  nalurr.l 
stream  for  the  irrigation  of  his  said  lands  over  each  and  all 
of  tlie  defendants,  and  that  the  waters  of  said  stream  are  not 
sufficient  for  the  use  of  plaintiff  and  defendants;  that  the  said 
four  defendants  above  named,  well  knowing  the  rights  of  pin  in- 
tiff,  and  disregarding  the  same,  have  diverted  the  water  from 
said  stream,  stopped  the  flow  thereof,  and  are  now  diverting 
and  stopping  the  flow  thereof,  so  that  the  same  cannot  reach 
plaintiff's  premises,  to  the  great  injury  of  the  plaintiff,  etc.; 
that  irreparable  injury  will  be  done  to  plaintiff's  crops,  unless 
defendants  be  restrained,  etc.     Prayer  for  injunction,  etc 

It  does  not  appear  that  the  Saint  brothers,  or  either  of  them, 
acted,  jointly  or  in  concert  with  tlie  Mansfleld  brothers,  or 
either  of  them,  in  diverting  the  waters  as  charged.  The  Mans- 
field brothers  diverted  the  water  from  the  natural  stream 
above  plaintifl^s  head-gate  for  the  purpose  of  irrigating  lands 
their  situate,  while  the  Saint  brothers  diverted  the  water  from 
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the  artificial  stream,  or  ditch,  for  the  irrigation  of  their  own 
lands  upon  a  claim  of  right  to  said  ditch  for  that  purpose. 

Upon  the  facts  as  above  stated,  it  is  earnestly  and  ably  con* 
tended  by  counsel  for  appellants  that  there  is  no  joint  liabil- 
ity on  the  part  of  defendants,  even  if  plaintiff  is  entitled  to 
the  prior  right  over  each  and.  all  of  them  to  the  use  of  the 
waters  of  the  natural  stream.  Counsel  do  not  cite  authorities 
upon  this  point,  though  general  language  may  readily  be  found 
in  the  text-books  and  in  judicial  opinions  favoring  the  view 
for  which  they  contend.  Such  is  the  purport  of  the  opinion 
in  Keyes  ▼.  Little  York  etc,  Co.y  63  Cal.  724.  That  case,  how* 
ever,  is  not  altogether  analogous  to  the  present;  the  case  of 
Hillman  v,  Newinglon^  67  Cal.  66,  is  more  nearly  analogous; 
but  the  decision  in  the  latter  case  sustains  the  view  that  there 
is  no  misjoinder  of  parties  in  the  present  action.  The  latter 
case  was  decided  in  1880,  and  in  concluding  the  opinion  the 
court  remarked:  *'The  case,  so  far  as  we  are  advised,  is  mit 
generis.     No  parallel  case  is  cited  by  either  side." 

In  the  case  of  Peofle  v.  Qold  Run  etc,  Co,^  66  Cal.  149,  66 
Am.  Rep.  80,  decided  in  1884,  it  was  said  that  the  Keyes  case 
'*was  practically  overruled  "  by  the  Hillman-Newington  case. 
Interference  with  the  prior  right  of  a  party  to  the  use  of 
water  for  irrigation  is  unlike  most  private  injuries,  for  which 
relief  may  be  had  by  injunction.     Priority  of  right  to  the  U5^e 
of  water  from  a  natural  stream  is  a  right  peculiar  in  its  nature. 
A.  party  entitled  to  such  priority,  unless  he  can  show  that  ho 
is  entitled  to  all  the  water  of  the  natural  stream,  cannot,  in 
the  nature  of  things,  identify  certain  specific  water  as  belong- 
ing to  himself,  while  the  same  is  running  in  the  natural  chan« 
nel.    Being  entitled  only  to  a  certain  quantity  of  the  water, 
less  than  the  whole,  it  is  only  after  a  proper  diversion  of  such 
quantity  into  his  own  separate  ditch  or  lateral  that  the  prior 
appropriator  can  be  said  to  have  title,  in  kind,  to  the  specific 
^ater  thus  diverted:   Wheeler  v.  Northern  Colorado  Irr.  Co,<,  10 
Col.  687,  588;  3  Am.  St.  Rep.  603.     So  long  as  the  prior  ap- 
l>ropriator  is  able  to  secure  the  full  amount  of  water  to  which 
he  is  entitled,  he  will  not  be  heard  to  eomplain  that  some 
other  person  or  persons,  located  higher  up  the  stream,  are  di- 
verting  its  waters. 

3.  Keeping  this  principle  in  view,  it  follows  that  if  plaintiff 
had,  by  ^'  priority  of  appropriation,"  actually  acquired  *'  the 
hetter  right "  to  the  use  of  the  water  of  the  natural  stream 
than  either  or  all  of  the  several  defendants,  he  was  entitled  to 
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have  such  priority  protected  against  their  acts,  whether  joiut 
or  several,  and  for  that  purpose  was  entitled,  if  necessary,  to 
join  them  all  as  defendants  in  one  action.  Plaintiff  did  not 
claim  a  prior  right  to  the  use  of  all  the  water  in  the  natural 
stream,  and  the  amount  diverted  by  any  single  defendant 
might  not  interfere  with  plaintiff's  use.  Hence  he  might  not 
be  able  to  maintain  an  action  against  any  one  of  the  defend- 
ants separately  for  diverting  the  water.  So  plaintiff  might 
not  be  able  to  show  that  any  two  or  more  of  the  defendants 
acted  jointly  in  diverting  the  water;  nevertheless,  he  might  be 
able  to  show  that  the  result  of  their  several  diversions  in  the 
aggregate  was  to  deprive  him  of  its  use  altogether.  The  joint 
result  of  their  several  acts  would,  under  such  circumstances, 
justify  their  joinder  as  defendants. 

To  illustrate,  let  us  suppose  that  the  natural  flow  of  water 
in  the  West  Fork  of  Elk  Creek  is  only  two  hundred  inches, 
and  that  plaintiff,  as  the  prior  appropriator,  is  entitled  to  one 
hundred  inches  thereof.  Mansfield,  owning  lands  on  said 
stream  above  plaintiff,  diverts  one  hundred  inches  of  the 
water;  Saint,  next  below  Mansfield,  but  still  above  plaintiff, 
diverts  anothei  cue  hundred  inches;  thus  it  results  that  plain- 
tiff is  wholl}'  deprived  of  the  use  of  the  water,  though  he  is 
the  actual  prior  appropriator  thereof.  To  obtain  redress, 
plaintiff  commences  his  action  by  injunction  against  Mans- 
field. The  action  is  resisted;  Mansfield  shows  that  he  leaves 
water  enough  in  the  natural  stream  for  plaintiff;  and  thus 
plaintiff  is  defeated,  unless  he  assumes  the  burden  of  proving 
that  Mansfield's  appropriation  is  junior  to  Saint's,  —  a  matter 
in  which  plaintiff  has  no  interest.  The  same  result  follows  if 
Saint  be  sued  separately;  and  thus  the  party  actually  having 
the  better  right  is  prevented  from  maintaining  it.  To  prevent 
a  failure  of  justice  in  cases  of  this  kind,  the  prior  appropriator 
cannot  properly  be  required  to  assume  any  such  risks  or  bur- 
dens. But  he  may  bring  and  maintain  an  action  jointly 
against  all  parties  junior  in  right  to  himself,  whenever  the 
result  of  their  acts,  either  joint  or  several,  deprives  him  of  his 
better  right  to  the  use  of  the  water,  or  substantially  interferes 
therewith.  He  may  thus  secure  protection  to  his  own  priority, 
and  leave  the  several  junior  appropriators  to  settle  their  rela- 
tive priorities  among  themselves. 

Upon  plaintiff's  theory,  we  have  no  hesitation  in  saying 
that  there  was  no  misjoinder  of  parties  defendant.  The 
theory  of  the  Saint  brothers,  that  they  were  the  owners  of  the 
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ditch,  and  therefore  entitled  to  control  the  same,  to  the  ezclu- 
Bion  of  plaintiff,  must  be  regarded  as  involving  a  question  of 
fact  The  evidence  upon  such  question  was  conflicting,  and 
the  finding  of  the  trial  court  thereon  cannot  properly  be  dis- 
turbed on  this  appeal. 

4.  Whether  plaintiff  had  or  had  not  acquired  a  right  of 
way  for  the  irrigation  ditch  across  the  lands  of  the  Saint 
brothers  was  a  question  of  fact  to  be  determined  by  the  trial 
court  upon  the  evidence.  It  is  idle  to  say  that  the  court  could 
not  determine  whether  such  right  of  way  did  or  did  not  exist, 
for  the  reason  that  this  was  not  a  proceeding  under  the  act  of 
eminent  domain.  The  court  did  not  undertake  to  grant  a 
right  of  way,  as  by  a  decree  or  rule  in  condemnation  proceed- 
ings; the  finding  of  the  court  was  to  the  effect  that  plaintiff 
was  in  the  possession  and  enjoyment  of  such  right  of  way  as 
an  existing  right  antecedent  to  the  commencement  of  this  ac* 
tion. 

It  appears  that  the  ditch  was  originally  constructed  through 
the  unsurveyed  public  domain  of  the  United  States.  It  was 
constructed  before  any  of  the  parties  to  this  litigation  owned 
any  of  the  ranches  now  claimed  by  them  respectively.  The 
Saint  brothers  claimed  the  ditch  by  virtue  of  a  purchase  of 
the  possessory  title  of  the  former  occupants.  This  claim  was 
controverted  by  plaintiff;  and  the  issue  being  decided  by  the 
trial  court,  upon  conflicting  evidence,  in  favor  of  plaintiff,  its 
decision  will  not  be  disturbed. 

6.  Certain  rulings  of  the  court,  occurring  at  the  commence- 
ment and  during  the  progress  of  the  trial,  are  assigned  for 
error. 

The  court  called  a  jury  to  try  such  specific  questions  of 
fact  as  might  be  submitted  to  them,  reserving  to  itself  the 
power  to  make  its  own  findings  upon  consideration  of  the  evi- 
dence and  the  verdict  of  the  jury.  This  was  correct  practice, 
the  case  being  one  of  equitable  cognizance,  and  triable  by  the 
court  either  with  or  without  the  aid  of  a  jury,  under  the 
statute:  Code,  sec.  178;  1  Thompson  on  Trials,  sec.  884; 
Abbott  V.  Monti,  8  Col.  561;  HaU  y.  Linn,  8  Col.  267. 

6.  The  defendants  the  Saint  brothers  demanded  a  sepa- 
rate trial,  which  was  refused.  A  separate  trial  for  the  several 
defendants  in  a  civil  action  is  certainly  not  a  matter  of  right, 
and  it  was  not  error  for  the  court  to  refuse  the  demand. 

4.  It  was  not  error  for  the  court  to  refuse  defendants*  re- 
quest to  have  the  jury  view  the  premises  and  ditch  in  dlB- 
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pute.  The  granting  or  refusing  of  such  request  was  a  matter 
resting  in  the  sound  discretion  of  the  trial  court:  Code,  sec. 
188. 

8.  The  action  of  the  court  in  propounding  to  the  jury  cer- 
tain questions,  ns  requested*  by  plaintiff,  is  assigned  for  error. 
It  would  seem  that  tiie  court  extended  great  indulgence  to 
the  parties  in  the  matter  of  submitting  questions  to  the  jury. 
Tiie  record  does  not  afTirinatively  show  that  the  parties  were 
allowed  to  ask  as  many  questions  as  they  pleased,  bat  it  does 
show  that  twenty -five  questions  on  behalf  of  plaintiff,  and 
twenty  more  on  behalf  of  defendants,  were  duly  submitted  to 
the  jury.  Without  discussing  these  questions  in  detail,  we 
feel  constratned  to  suggest  tiie  impropriety  of  submitting  so 
nmny  questions  to  the  jury  in  an  action  of  this  kind.  The 
right  to  require  certain  specific  questions  of  fact  to  be  passed 
upon  by  the  jury  is  a  matter  for  the  court:  Code,  sec.  199. 
Counsel  cannot  insist  upon  the  pnvilege  ad  libitum.  The 
number  and  character  of  the  questions  should  be  controlled 
within  reasonable  limits,  or  tiie  jury  may  be  confused,  and 
the  court  embarrassed,  ratlicr  than  aided,  by  the  practice, 

9.  The  calling  of  the  jury  was  a  matter  of  discretion  with 
the  court;  their  verdict  or  answers  were  only  advisory;  and 
as  the  court,  by  its  own  specific  findings,  determined  every 
material  matter  in  issue,  neither  the  questions  to  nor  answers 
by  the  jury  furnish  sufficient  ground  for  a  reversal  of  the  find- 
ings and  judgment  of  the  court  Considering  the  nature  of  the 
action,  and  that  only  certain  specific  questions  of  fact  were 
required  to  be  answered  by  the  jury,  subject  to  the  power  of 
tlie  court  to  accept  or  reject  the  answers  in  whole  or  in  part, 
it  was  not  error  for  the  court  to  refuse  to  give  instructions  to 
the  jury.  Tlie  requirements  of  section  187  of  the  Code,  in 
reference  to  instructions,  are  applicable  to  causes  or  issues 
triable  by  jury  as  a  matter  of  right.  The  case  of  Welch  v. 
Watts,  9  Ind.  115,  cited  by  appellants'  counsel,  is  not  a  case 
of  this  character.  But  see  Daniehon  v.  Oude^  11  Col.  96,  and 
autliorities  there  cited. 

The  judgment  of  the  district  court  might  have  been  affirmed, 
but  for  the  fact  that  the  court  erred  in  determining  the  amount 
of  plaintiff's  prior  appropriation  through  the  irrigating  ditch 
in  controversy.  By  his  amended  statement  the  plaintiff 
claimed  the  prior  right  to  the  use  of  one  hundred  inches  of 
water  from  the  Dry  or  West  Fork  of  Elk  Creek,  to  be  conveyed 
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t!irough  said  irrigating  ditch.  The  jurj  made  no  findings  as 
to  the  amount  of  this  claim;  the  court,  however,  allowed  the 
full  amount  of  the  plaintiff's  claim;  but  from  the  evidence,  in 
which  there  is  little  or  no  conflict,  it  is  manifest  that  the 
plaintiff  never  actually  applied  to  beneficial  use  more  than 
sixty  inches  of  water  prior  to  the  defendants'  appropriation. 
The  judgment  of  the  district  court  will  therefore  be  reversed^ 
with  directions  to  that  court  to  enter  judgment  awarding 
plaintiff  a  priority  of  appropriation  as  against  the  defendanta 
for  sixtj  inches  of  water  from  said  West  Fork  of  Elk  Creek 
through  said  irrigating  ditch. 


WaTKRS  AHD  WaTBROOURSHL  —  RiOBTS  of  PKrOB  AFPROPaiATORS  TO  Kv* 

JOIN  DIVEB8I0V:  Sea  notes  to  StrieUer  t.  Colorado  Sprrngt^  25  Am.  St.  Repi. 
254;  Atddmm  eU.R,R,Ok  t.  Long,  26  Am.  St  Rep.  167;  UlbridU  v.  Biifaula 
ira<erCl0.,11  kfo.  St.  Bjop.  16;  Alia  Land  amd  WaterOo.r.  Hameoek,  90  Am 
SL  Rep.  22S.  Injnnotion  will  inae  withoat  proof  of  aetnal  daoiAges:  8far* 
gur  T.  Heaard^  90  CaL  222. 

Waters  aud  Watxbooubsbs.  —  Rioht  ov  Pbiob  Approfrtatob  to  Jon 
SavKRAL  Junior  Appropriators  in  a  petition  for  an  injunction  against  aa 
interference  with  a  water  right  is  an  application  of  the  general  mle^  that  to 
prevent  multiplicity  of  snits^  where  one  has  a  right  which  various  persons 
may  contest  in  different  actions,  equity  will  lend  its  aid,  and  direct  an  iviit 
to  try  tbe  right:  Morgan  t.  Morgan,  8  Stew.  883;  21  Am.  Dec.  638;  Vatm 
w.  Hargett,  2  Dev.  k  B.  Eq.  81 ;  32  Am.  Dec.  689.  The  oonrerse  conditions  to 
thoee  in  the  principal  case,  as  regards  parties,  are  illustrated  in  Foreman  T. 
Ji<^le,  88  CaL  290,  where  it  was  held  that  the  sereral  owners  of  the  waten 
of  a  stream  may  unite  as  plaintiffs  in  an  action  to  restrain  a  diversion  of  the 
waters  by  a  third  person;  but  that  they  cannot  unite  in  an  action  for  dan* 


Riobt  op  Wat  roR  an  Irrtoatiho  Ditor  mat  br  CtoNDXiovKD  in  favor 
of  a  private  party:  Do'cning  v.  More,  12  CoL  816. 

Jury  in  Equttt  Gasrs  can  be  used  only  by  submitting  single  issnea  of 
faet^  and  the  jury  cannot  foreclose  the  equity  Judge  in  his  oondusion,  unleat 
his  Juilgment  is  convinced:  Brown  T.  Buck,  76  Mich.  274;  13  Aul  St.  Repw 
43S.  Galling  such  a  jury  is  diMretionary  with  the  courts  and  not  a  mattw 
of  right  in  the  parties:  Van  Vleei  v.  OUn,  4  Nev.  95;  97  Am.  Dea  61Sb 

View  vt  Jury:  See  note  to  ifrwin  w.  Bulla,  92  Arl  Dea  S42-84ft. 
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Stephens  v.  Clay. 

(17  Colorado,  480.] 

XkoiT  Dbsm  Gitbh  as  Sicubtet,  and  Mortoaqis  oontainfng  a  powir  ol 
•ale,  TMt  th«  legal  title  in  the  trustee,  while  the  equity  of  redemptioa  or 
equitable  title  remaina  in  the  mortgagor  or  trustor. 

TkuBTcn — RiGKT  TO  Sell  and  Con  vet.  — A  trustee  under  a  trust  deed  or 
mortgage  containing  a  power  of  sale  is  rested  with  authoritj,  ao  long  as 
lie  retains  the  legal  title,  to  convey  the  equitable  title  of  the  trustor  or 
mortgagor,  upon  default  of  the  mortgage  debt^  and  upon  proper  adver- 
tisement and  sale. 

TkUSTBBS —  IbBBGQLAR  SaLB  AlfD  GOHTETANOE  BT  —  EFFECT  OF.  —  A  trua- 

tee  may  divest  himself  of  the  legal  title  withont  compliance  with  the 
conditions  of  the  trust,  but  a  sale  and  deed,  except  in  strict  compliaiica 
with  such  conditions,  is  of  no  effect  whatever,  so  far  as  the  trustor's 
equitable  estate  is  concerned,  and  if  the  trustee,  in  disobedience  of  the 
trust  conditions,  by  deed  transfers  the  legal  title,  his  grantee  takes  only 
the  trustee's  interest. 

Zbustees  —  Irrequlab  Sale  and  Convetahcb  bt  — Equitable  Relief. 
—  When  a  trustee  has  sold  and  conveyed  the  trust  property  without 
complying  with  the  conditions  of  the  trust,  a  court  of  equity  will  exe- 
cute the  trusty  either  by  a  regular  foreclosure  and  sale,  or  by  a  decree 
requiring  the  trustee  to  execute  the  power  in  accordance  with  the  terms 
of  the  trust,  or  by  appointing  a  new  trustee,  and  devolving  upon  hiia 
the  execution  of  such  power. 

Teuetees'  Sales  — Sboond  Conyetanoe  bt  Trustee  —  Epfbot  of. — When 
a  trustee  has  sold  and  conveyed  the  trust  property  without  complying 
with  the  terms  of  the  trust,  the  power  of  sale  is  extinguished, so  far  as  he 
U  concerned;  and  an  effort  on  his  part  to  exercise  the  power  originally 
vested  in  him,  by  an  attempted  resale  or  second  deed,  in  compliance  with 
the  conditions  of  the  trusty  is  absolutely  void. 

Dbbd  Subject  to  Mortgage  —  Effect  of.  —  When  a  conveyance  of  an  en- 
tire estate  is  made,  subject  to  a  mortgage,  the  grantee  takes  only  the 
equity  of  redemption,  in  the  absence  of  specifications  in  the  deed  or  of 
proof  aliunde  to  the  contrary. 

Died  Subject  to  Mortgage — SATisFAcnoif  of  Mortgage  Debt.  —  When 
an  estate  subject  to  a  mortgage  is  sold  by  the  mortgagor  in  parcels  at 
different  times,  the  mortgage  most  be  satisfied,  first  out  of  that  portion 
of  the  estate  still  in  the  liRids  of  the  mortgagor,  and  then  out  of  the 
parcels  sold,  in  the  inverse  order  of  aliens  tion.  This  rule  may  be  modi- 
fied by  reeitals  in  the  deeds  showing  a  different  intents 

Deed  Subject  to  Mortgage  —  Rights  of  Mortgagee  —  Satisfactiov  of 
Mortgage.  —  Wlien  an  estate  subject  to  a  mortgage  is  sold  by  tlie 
mortgagor  in  parcels,  no  right  of  the  mortgagee  is  disturbed  by  these 
transactions,  save  that  under  some  circumstances  a  court  of  equity  may 
require  him,  first,  to  exhaust  the  parcel  retained  by  the  mortgagor,  or 
the  parcels  conveyed,  as  the  case  may  be,  in  satisfaction  of  his  mortgage 
debt,  according  to  the  intent  of  the  parties. 

TkusTEES*  Sales  —  Caveat  Euptor.  —  The  rule  of  caveat  emptor  applies  to 
trustees'  sales,  and  the  purchaser,  whether  the  mortgagee  or  a  stranger, 
k,  in  proceedings  by  a  party  injured,  conclusively  charged  with  notice 
ef  irregularities  by  the  trustee  in  executing  the  power  of  sale. 
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AcnoN  to  quiet  title.  Daniel  Claj,  as  owner  of  the  prop* 
erty  in  dispute,  executed  and  delivered  to  one  J.  R.  IveSi  as 
imstee,  a  trust  deed  containing  the  usual  power  of  sale,  to 
secure  to  plaintiff,  Stephens,  the  payment  of  one  thousand  dol- 
lars. Afterward,  Clay  conveyed  an  undivided  one  half  of  the 
land  in  controversy  to  Mary  B.  Clay,  *'  subject  to  a  total  encum- 
brance of  one  thousand  dollars  and  accumulated  interest^ 
Subsequently,  and  after  default  in  payment  of  said  indebted- 
ness secured  by  the  trust  deed,  the  trustee,  Ives,  sold  the  land  to 
plaintiff,  Stephens,  giving  but  eighty-nine  instead  of  ninety 
days'  notice,  as  required  by  the  terms  of  the  trust  deed.  Clay 
then  quitclaimed  the  whole  of  his  interest  in  the  land  to 
Stephens.  A  few  days  thereafter,  Ives  discovered  his  error  in 
the  notice  of  sale,  and  proceeded  to  resell,  giving  full  notice, 
and  complying  strictly  with  the  terms  of  the  trust  At  this 
aale  Stephens  purchased,  and  Ives  executed  and  delivered  to 
him  a  second  deed.  The  defendant,  Mary  B.  Clay,  answered, 
alleging  title  to  one  half  the  land,  and  also  demanded  affirm* 
ative  relief  by  cross-complaint.  Judgment  for  defendant^  and 
plaintiff  appealed. 

R.  H.  Oilmorej  for  the  appellant 

/.  H.  Reddin^  for  the  appellee. 

HiLii,  J.  In  response  to  the  preliminary  objection  urged 
by  counsel  for  appellee,  we  suggest,  that  while  a  general  as- 
signment of  error  challenging  the  charge  as  a  whole  or  the 
rulings  en  humm  in  admitting  or  rejecting  testimony  would  be 
defective,  yet  where,  as  in  the  present  case,  the  judgment  or 
decree  is  questioned  on  the  ground  that  it  is  not  supported  by 
the  evidence,  or  that  it  is  contrary  to  law,  such  an  assign- 
ment may  be  sufficient  The  assignments  before  as  might 
have  been  more  specific  and  elaborate;  but  they  are  not  so 
imperfect  as  to  justify  our  refusal  to  consider  the  merits  of 
the  controversy. 

The  decision  of  the  case  at  bar  depends  upon  the  effect  of 
the  first  attempted  sale  and  deed  by  the  trustee.  That  there 
was  a  fatal  error  on  his  part  in  advertising  the  sale  is  not 
questioned;  but  if  the  deed  executed  in  pursuance  thereof 
conveyed  the  trustee's  legal  title,  his  subsequent  attempted 
sale  and  deed  were  ineffectual  to  destroy  appellee's  right  of 
redemption.  I(  on  the  contrary,  the  trustee's  first  deed  was 
of  no  force  or  effect  whatever  for  any  purpose,  the  legal  title 
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remained  in  him,  and  his  second  sale  and  deed  being  regular, 
divested  appellee's  equity  of  redemption. 

Trust  deeds  given  as  security,  and  mortgages  containing  a 
power  of  sale,  vest  the  legal  title  in  the  trustee.    The  equity 
of  redemption  or  equitable  title  remains  in  the  mortgagor  or 
**  trustor,"  i.  e.,  the  owner.    The  legal  title  of  the  trustee  is 
supplemented  by  a  power  which  authorizes  him,  upon  default 
in  payment  of  the  mortgage  debt,  to  advertise  and  sell  the 
property;  the  right  to  exercise  this  power,  as  we  shall  pres- 
ently see,  being  dependent  upon  his  possession  of  such  legal 
title.    The  object  of  the  power  of  sale  is  not  to  enable  hitn  to 
convey  the  legal  title  vested  in  himself,  but  to  clothe  him  with 
authority  to  sell  and  convey  the  equitable  title  remaining  in 
the  trustor.    He  may  divest  himself  of  the  legal  title  without 
compliance  with  the  conditions  of  the  trust     But  a  sale  and 
deed,  except  in  strict  compliance  with  the  power  specified,  is 
of  no  effect  whatever,  so  far  as  the  trustor's  equitable  estate  is 
concerned.     If  the  trustee,  in  disobedience  of  the  trust  condi- 
tions, by  deed  transfer  the  legal  title,  his  grantee  takes  only 
the  trustee's  interest.    He  steps  into  the  trustee's  shoes,  so  to 
speak,  and  holds  subject  to  all  reserved  rights  of  the  trustor. 
Neither  courts  of  law  nor  courts  of  equity  regard  the  trustee's 
deed  as  absolutely  void.     Both  recognize  the  fact  that  it  con- 
veys the  legal  title.    The  difference  is,  that  the  grantee's  title 
or  ownership  cannot  be  challenged  at  law,  while  equity  treats 
him  as  a  successor  to  the  trust  and  protects  the  trustor's 
estate.    Equity  does  not  vacate  the  trustee's  deed  and  regard 
the  title  as  remaining  in  him.     Appropriate  equitable  relief 
is  usually  obtained  in  one  of  the  following  modes:  The  cu- 
mulative remedy  of  a  regular  judicial  foreclosure  and  sale  is 
allowed;  or  a  decree  is  entered  requiring  the  grantee  to  exe- 
cute the  power  in  accordance  with  the  terms  of  the  trust  deed 
as  the  trustee  should  have  done;  or  the  execution  of  the  power 
is  by  decree  devolved  upon  a  new  trustee  appointed  for  the 
purpose.     Upon  delivery  of  his  deed,  the  original   trustee 
ceases,  both  at  law  and  in  equity,  to  have  any  further  interest 
in  the  property.    The  power  of  sale  is  extinguished,  so  far  as 
he  is  concerned,  leaving  him  in  the  same  position  as  a  total 
stranger.     And  an  effort  on  his  part  to  exercise  the  power 
ori(;inally  vested  in  him,  by  an  attempted  resale  or  a  second 
deed,  is  of  no  more  force  or  effect  than  if  the  same  proceed- 
ings were  taken  by  one  who  had  never  been  connected  with 
the  title:  Koester  v.  Burke,  81  111.  436;   WeUa  v.  Cay  wood,  3  CoL 
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487;  Doe  y.  Bobinwa,  24  Miss.  688;  Hueldbee  r.  BiUingsly,  16 
Ala.  414;  60  Am.  Deo.  183;  Taylor  v.  King,  6  Munf.  358;  8 
Am.  Deo.  746;  Cranston  ▼.  Crane,  97  Mass.  459;  93  Am.  Deo. 
106;  Fulton  ▼.  Johnson,  24  W.  Va.  95. 

The  foregoing  views  are  also  substantiallj  recognized  in  the 
following  works:  Jones  on  Mortgages,  4th  ed.,  o.  40;  2  Perrj 
on  Trusts,  3d  ed.»  sees.  602  b  et  seq.;  Judge  Dillon  in  2  Am. 
Law  Reg.,  N.  S.,  650  et  seq.,  724  et  seq. 

Certain  expressions  used  bj  the  law-writers  named  touch- 
ing the  effect  of  the  trustee's  deed  in  '^  passing  title,"  where 
the  terms  of  the  power  have  not  been  pursued,  seem  to  be  in- 
consistent with  each  other.  But  these  apparent  inconsisten- 
cies vanish  as  soon  as  the  doubtful  expressions  are  properly 
understood.  Upon  critical  examination  it  appears  that  when 
the  learned  writers  declare  that  the  trustee's  deed  under  such 
circumstances  passes  no  title  (unless  merely  stating  the  con- 
clusion reached  in  certain  exceptional  cases  hereinafter  no- 
ticed), they  refer  to  the  equitable  estate  of  the  trustor;  while, 
of  course,  the  declaration,  frequently  employed,  that  at  law  the 
title  passes  to  the  grantee,  always  relates  to  the  title  of  the 
trustee;  though  it  also  contemplates  the  fact  that,  as  a  rule,  in 
legal  actions,  equitable  estates  are  not  considered. 

We  do  not  say  that  the  views  above  stated  are  universally 
adopted.  There  are  able  decisions  which  hold  that  the  deed 
of  the  trustee  made  in  pursuance  of  an  irregular  sale  is  itself 
void,  and  does  not  divest  his  legal  title.  These  decisions  either 
affirmatively  declare  or  logically  sanction  the  doctrine  that 
the  trustee,  under  such  circumstances,  retains  the  authority 
originally  embodied  in  the  power,  and  upon  discovery  that 
the  sale  is  defective,  may  proceed  to  resell  the  property;  like- 
wise, as  both  a  legal  and  a  logical  sequence,  that  if  the  new 
proceeding  be  in  full  compliance  with  the  conditions  of  the 
power,  the  trustee's  second  deed  operates  to  convey  the  equi- 
table title  of  the  trustor:  Ohnsorg  v.  Turner,  13  Mo.  App.  533; 
Enochs  V.  Miller,  60  Miss.  19;  Bottineau  v.  jEtna  TAJe  Ins.  Co., 
81  Minn.  125;  Ohnsburg  v.  Turner,  87  Mo.  127.  New  York  and 
Michigan  announce  a  similar  rule;  but  in  those  states  the 
invalidity  of  a  trustee's  deed  made  in  pursuance  of  a  defective 
sale  is  declared  by  statute. 

The  authorities  last  above  mentioned  would  hardly  be  fol- 
lowed,'were  the  subject  one  of  first  impression  in  this  state. 
And  we  are  certainly  not  prepared  to  overrule  WeUs  v.  Cay- 
wood,  3  Col.  487.    That  case,  so  far  .as  it  goes,  is  in  accord  with 
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well-reasoned  opinions,  and  the  view  taken,  as  already  indi- 
cated, Larmonizes  with  the  one  more  widely  prevailing.  The 
cases  of  Bigler  v.  WaUer,  14  Wall.  297,  and  ShiUaber  v.  Rnbivson^ 
97  IT.  S.  68,  so  confidently  relied  on  by  counsel  for  appellant, 
when  carefully  examined,  do  not  sustain  his  contention.  The 
emphatic  language  employed  in  those  decisions  by  which  a 
sale  without  the  requisite  notice  is  declared  ^'  a  mere  nullity, 
disturbing  no  right  and  conferring  none,"  refers  to  the  rights 
of  the  original  trustor  or  mortgagor.  Both  suits  were  in  equity, 
and  the  learned  judges  were  not  considering  the  effect  of  the 
trustee's  deed  upon  his  legal  title. 

This  court  has  announced  a  similar  doctrine  touching  deeds 
executed  by  trustees  holding  title  to  town  sites  under  govern- 
ment patent,  in  disregard  of  the  conditions  of  the  trust:  Smith 
▼.  Pipe,  3  Col.  187;  Filmore  v.  Reithmany  6  Col.  120;  Murray 
V.  Hobson^  10  Col.  66.  The  legal  status  of  town  site  and  mort- 
gage trustees  is  not  in  all  respects  the  same.  But  sufficient 
analogy  exists  to  justify  a  reference  to  the  case  mentioned  by 
way  of  illustration,  though  not  strictly  as  precedents. 

It  follows  from  the  foregoing  conclusions  that  the  deed 
made  by  Ives  on  the  13th  of  May,  1885,  though  ineffectual  to 
extinguish  the  rights  of  the  trustor,  yet  conveyed  the  legal 
title  to  the  grantee  named.  It  likewise  follows  therefrom  that 
the  second  sale  by  Ives,  and  the  deed  executed  in  pursuance 
thereof,  were  of  no  force  or  effect  whatever.  The  legal  title 
by  virtue  of  the  first  trustee's  deed  was  vested  in  Stephens, 
subject  to  the  conditions  of  the  original  power.  Undoubtedly, 
the  quitclaim  deed  of  D.  R.  Clay,  the  original  trustor,  con« 
veyed  to  Stephens  his  remaining  interest  in  the  property. 
But  it  does  not  appear  that  Mary  Belle  Clay  directed  or  con* 
sented  to  the  second  attempted  sale;  and  neither  the  quitclaim 
deed  of  D.  R.  Clay,  nor  anything  else  of  which  we  are  advised, 
divested  the  right  of  redemption  as  to  one  half  of  the  property 
held  by  her  under  her  deed  of  October  8,  1883.  At  the  com- 
mencement of  this  suit,  therefore,  no  effort  having  been  made 
by  Stephens,  in  the  mean  time,  to  execute  the  power  specified 
in  the  original  trust  deed,  or  to  cut  off  the  estate  of  Mary 
Belle  Clay  through  a  judicial  foreclosure,  she  was  still  en- 
titled to  exercise  the  right  of  redemption;  i.  e.,  to  procure  a 
reconveyance  from  Stephens  of  the  legal  title  to  one  half  of 
the  premises  upon  tender  of  the  amount  of  the  original  loan, 
with  interest,  or  of  such  proportion  thereof,  if  any,  as  her 
estate  is  liable  for. 
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This  brings  as  to  the  second  important  question  submitted. 
Appellant's  counsel  contends  that  if  the  second  attempted 
sale  by  Ives,  the  trustee,  did  not  extinguish  the  equity  of  re- 
ileaiption  of  appellee,  her  moiety  of  the  property  is  primarily 
liable  for  the  payment  of  the  entire  mortgage  debt;  appel- 
lant's half  being  holden  only  for  the  balance,  if  any,  remaixi- 
ing  unpaid  after  exhausting  appellee's  interest. 

Where  a  conveyance  of  the  entire  estate  is  made  subject 
to  a  mortgage,  in  the  absence  of  specifications  therein  or  of 
proofs  aliunde  to  the  contrary,  the  grantee  takes  simply  the 
equity  of  redemption:  Winans  v.  WUkie^  41  Mich.  264;  Fiskt 
T.  Tolman,  124  Mass.  254;  26  Am.  Rep.  659;  Woodbury  ▼. 
Swan^  58  N.  H.  382;  1  Jones  on  Mortgages,  sec.  736. 

But  where  the  mortgagor,  instead  of  conveying  the  whole, 
conveys  by  warranty  deed  a  part  of  the  mortgaged  premisesi 
an  ''inequality  of  equities,"  as  it  is  termed,  between  himself 
and  his  grantee  is  introduced.  The  general  rule  applicable 
to  such  cases,  as  stated  by  this  court,  is,  that  "  where  an  es- 
tate is  subject  to  a  mortgage,  and  is  sold  by  the  mortgagor  in 
parcels  at  different  times,  the  jnortgage  shall  be  satisfied, 
first,  out  of  that  portion  of  the  estate  still  in  the  hands  of  the 
mortgagor,  and  then  out  of  the  parcels  aliened,  in  the  inverse 
order  of  alienation":  Fasseit  v.  Mulock^  5  Col.  466.  This 
rule,  however,  may  be  modified  by  recitals  of  the  deed:  Pom« 
eroy's  Eq.  Jur.,  sec.  1225.  And  it  is  for  the  courts,  in  each 
particular  case,  where  reference  to  the  mortgage  is  made  in 
that  instrument,  to  determine  the  intent  of  the  parties  as  ex- 
pressed by  the  language  they  use. 

The  deed  from  D.  R.  Clay  to  appellee  does  not,  in  our  judg« 
meiit,  indicate  a  purpose  to  subject  the  estate  of  appellee  pri* 
marily  to  the  payment  of  the  entire  debt.  This  deed  conveys 
to  appellee  an  undivided  half-interest  in  each  of  two  different 
parcels  of  lots,  each  parcel  being  encumbered.  The  language 
in  the  granting  clause  of  the  deed,  '*  the  above  subject  to  a 
total  encumbrance  of  one  thousand  dollars,  and  accumulated 
interest,"  simply  declares  that  the  particular  parcel  of  lots 
referred  to  was  burdened  with  this  encumbrance.  Had  the 
intention  been  to  sny  that  the  undivided  half-interest  in  those 
lots  conveyed  to  appellee  should  be  primarily  liable  for  the 
payment  of  the  whole  encumbrance,  different  phraseology 
would  have  been  employed. 

On  the  other  hand,  we  cannot  concede  the  correctness  of 
the  view  taken  by  the  trial  court,  that  the  interest  retained 
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by  D.  R.  Clay,  and  now  vested  in  appellant,  is  primarily 
bound  for  the  entire  debt  The  rule  stated  in  Fcusett  ▼.  Mw 
locky  6  Col.  466,  and  in  similar  decisions,  contemplates  cases 
where  a  warranty  deed  is  executed  conveying  the  fee  to  a 
parcel  of  the  mortgaged  premises,  without  mention  of  the 
mortgage.  It  is  apparent  that  the  instrument  now  under 
consideration  is  not  such  a  deed.  The  encumbrance  is  ex- 
pressly referred  to  in  both  the  granting  and  habendum  clauses. 
By  the  former  clause  the  conveyance  is  affirmatively  made 
subject  to  the  mortgage;  by  the  latter  clause  the  mortgage  it 
specifically  excepted  from  the  covenant  of  warranty.  Con« 
sidering  the  instrument  as  a  whole,  we  think  the  intent  of 
the  parties  was  simply  to  leave  undisturbed,  as  between  them- 
selves,  the  lien  of  the  mortgage  upon  the  entire  premises,  in- 
cluding the  moiety  conveyed,  and  thus  to  preserve  an  equality 
of  equities  in  this  respect.  Hence  appellee  took  a  title  bur- 
dened with  the  mortgage;  and  if  she  will  assert  her  right  to 
redeem,  she  must  pay  appellant  one  half  of  the  original  mort- 
gage debt,  with  interest:  Briscoe  v.  Power^  47  111.  447;  Hoy  v. 
Brnmhall,  19  N.  J.  Eq.  74;  Slater  v.  Breese,  86  Mich.  77;  Drury 
v.  Tremoni  Imp,  Co.,  13  Allen,  168;  1  Jones  on  Mortgages,  sec- 
736;  2  Washburn  on  Real  Property,  4th  ed.,  208,  sec.  6  a. 

It  is  hardly  necessary  to  add,  in  conclusion,  that  no  right 
of  the  cestui  que  trvst,  or  mortgagee,  is  disturbed  by  the  fore- 
going transactions;  save  that  under  some  circumstances 
equity  may  require  him  first  to  exhaust  the  parcel  retained, 
or  the  parcel  conveyed,  as  the  case  may  be,  in  satisfaction  of 
his  mortgage  debt.  Nor  is  it  necessary  to  specifically  declare 
what  is  assumed  in  the  above  discussion,  that  the  doctrine  of 
caveat  eviptor  applies  to  trustee's  sales;  and  that  the  pur- 
chaser, whether  he  be  the  mortgagee  or  a  stranger,  is,  in  pro- 
ceedings by  a  party  injured,  conclusively  charged  with  notice 
of  irregularities  by  the  trustee  in  executing  the  power  of  sale. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  \%ith  directions  thut  a  new  decree  be  entered  in 
accordance  with  the  views  herein  expressed. 


Trust  Dekds^Titlk  op  TRasTBB  undkr.  — Ad  instrament  which  ocm- 
?eya  to  the  grantee  the  legal  title  to  the  property  therein  described  upon 
certain  trusts,  anil  which  confers  upon  him  the  power  to  sell  the  same^  and 
transmit  the  legal  title  to  his  grantee^  Is  a  trust  deed:  More  v.  CalHna,  9B 
Cal.  435;  29  Am.  St.  Rep.  128. 

TkUST     DsKDS  —  CONVBTANOIS     BY     TRUSTERS  —  TiTLB    CoNTXTBH.  —  A 

tru;itee  uuder  a  deed  giving  him  power  to  sell  and  convoy  can  sell  and  con- 
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T»y  soeh  title  only  m  is  Tested  in  him  bj  bis  conveyance:  Barnard  t.  Dun- 
«■■»  88  Ma  17<h  90  Am.  Dea  418^  and  note.  See  extended  note  to  OaU  w, 
MtmOmff.  64  Am.  Dee.  190. 

TnusTB^SALSB  BT  Tnirams — Oatbat  Bmrros.  —In  aales  by  inistees» 
the  niU  «f  eoMol  eniplor  applies:  SvMom  v.  ^fMOon,  7  Gratt.  234;  66  Am.  D«»c 
I09»  and  note;  Barward  t.  Diiiioa%  88  Mo.  170;  90  Am.  Dec  416,  and  note, 
with  oases  ooUected. 

Tnusn —  Erracv  of  Ibuqitlas  Sals  vt  TRuarcn.  —The  conduct  of 
Imstees  in  the  management  and  disposition  of  trust  property  must  be  regu- 
lated and  controlled  by  the  terms  of  the  deed  of  tru^t^  and  any  disposition 
ef  the  property  contrary  to  its  provisions  will  be  void:  HiuM  t.  Tou»Mhendt 
81  Md.  836;  100  Am.  Dee.  63^  and  note:  Ousttf  t.  Ron,  33  IlL  244;  85  Am. 
Dea  S70^  and  note;  Maxweii  t.  Barringer,  110  N.  C.  76;  28  Am.  Sk  Rep. 
068^  and  note.  See  extended  note  to  T^ler  v.  HerrUtgt  19  Am.  St  Rep.  266- 
8979  ud  particolarly  27Sb 

Dbbd  Smacr  to  Mobtoaob — Riobts  of  Partiks. — The  grantee  of 
■Mirtgaged  premises  who  does  not  covenant  to  |»ay  the  debt  takes  the  pre  in- 
isea  subject  to  encumbrances,  but  incurs  no  personal  liability:  Klnptoorili  ▼. 
JPrsHfer,  18  N.  J.  Eq.  62;  78  Am.  Deo.  69,  and  extended  note,  in  which  the 
rights  and  liabilitiea  of  the  parties  to  such  a  transaction  are  discussed.     See 

to  Q^ord  T.  Oorrlitam^  16  Am.  SI  Rep.  614;  note  to  BtHadt  t.  UoUi^  1 

Sl^Bep^lSa 
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MAsran  AVD  Sirtaht — Rxsks  Assuickd  bt  and  Cars  Dub  to  Sertasit 
EifOAOBi)  iw  CoHSTRUOTioN  OF  Railroad.  —  A  railroad  employee  en- 
gaged in  Gonstmcting  the  road  assumes  greater  risks  from  a  defective 
track  than  one  passing  over  the  ro^id  after  its  full  completion  and  equip- 
meuti  but  the  former  has  the  right  to  expect  a  degree  of  care  and  akiil 
from  the  company  equal  to  that  ordinarily  ezerci«ed  during  the  progress 
of  railroad  construction,  and  the  company  is  not  exonerated  from  lia- 
bility for  injuries  inflicted  on  him,  through  a  risk  that  must  be  regarded 
as  extraordinary  and  nnusuaU 

AND  Servant— Risk  not  Assumed  bt  Servant.  —  The  single 
■piking  of  three  ties  and  the  entire  failure  to  spike  the  fourth  tie  to  the 
rails  upon  a  curve  in  a  railroad  during  the  course  of  its  construction  is 
SBch  negligence  toward  an  employee  engaged  in  such  constnuetion  work, 
in  exposing  him  to  an  extraordinary  and  unusual  hazard  not  contem- 
plated in  his  employ  men  t»  as  renders  the  company  liable  for  injury  re* 
■nlting  to  him  therefrom. 

AiTD  Servant — Vice-trinctpal  and  Fellow- servants. — The 
mere  fact  that  the  servant  whose  negligence  pro> luces  the  injury  is  su- 
perior in  rank  to  the  servant  injured  does  not  alone  fix  the  liability  of 
the  master.  If  the  negligent  servant  can  fairly  be  said  to  take  the 
place  of  the  master,  and  represent  him  so  as  to  l)ecome  in  reality  a  vice- 
principal,  and  the  negligence  occurs  in  the  discharge  of  his  repre^uta* 
tive  duties^  the  master  is  liable^ 
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Master  and  Sbrvant  —  Foreman  ab  Vioe-pbinoipal.  —  A  general  for^ 
man  of  men  engaged  in  railroad  oonstnietion,  saoh  men  being  mibjeaft 
to  his  immediate  control,  employment^  and  diaehai^  while  he  has  oon* 
trol  of  the  trains  and  appliances  used  in  the  work  of  oonstmefeion,  tab- 
ject  to  the  superintending  direction  of  the  general  snperintendent  ai 
oonstruction  when  present^  is  a  vice-principal  during  the  absence  of  anoh 
superintendent,  so  as  to  make  the  company  liable  for  his  negUgenos 
toward  one  of  the  men  nnder  his  control  and  direction. 

Action  to  recover  damages  for  personal  injury  to  the  ap- 
pellee, Naylon,  while  engaged  as  a  common  laborer  in  bedding 
ties  for  the  appellant  railroad  company.  Judgmeat  for  plaia* 
tiff,  and  defendant  appeals. 

A.  E.  Pattison  and  H.  T.  RogerB^  for  the  appellAat. 

•/•  S.  JoneSj  for  the  appellee. 

Helm,  J.  While  the  engineer  in  charge  of  the  constrao* 
tion  train  attributes  the  accident  resulting  in  appellee's  injury 
to  a  peculiarity  of  the  locomotive-wheels,  the  strong  prepoa- 
derance  of  evidence  sustains  the  view  adopted  by  the  court 
below. 

We  nuist  assume,  and  in  fact  the  case  is  argued  by  counsel 
for  appellant  on  the  assumption,  that  the  accident  was  due 
to  the  defective  spiking  of  the  ties  upon  the  curve  where  the 
cars  were  derailed.  That  the  track  was  thus  left  in  a  pecu- 
liarly dangerous  condition,  especially  considering  the  size  and 
weight  of  the  locoaiotive  in  use,  the  evidence  abundantly  at- 
tests. 

PlaintifT  had  nothing  whatever  to  do  with  the  spiking^ 
He  did  not  even  walk  over  the  rails  after  they  were  spiked, 
lie  had  once  ridden  over  the  curve,  but  witnesses  testify  that 
in  so  doing  he  could  not  have  observed  the  defects.  The  dan- 
gerous condition  of  the  road  at  the  point  in  question  waa 
therefore  a  fact  concerning  which  no  presumption  of  knowl- 
edge on  his  part  attaches. 

Counsel  for  appellant  rely  upon  two  propositions:  1.  That 
plaintiff's  injury  was  occasioned  by  one  of  the  ordinary  dan- 
gers incidental  to  his  employment;  2.  That  if  the  injury 
resulted  from  negligence,  such  negligence  was  the  negli- 
gence of  a  fellow-servant,  —  a  risk  also  contemplated  by  hie 
co!)tract 

That  appellee,  in  passing  to  and  from  his  work  over  newly 
constructed  pieces  of  road,  assumed  greater  risks  than  would 
another  servant,  whose  duty  took  him  back  and  forth  over 
the  same  line  of  track  after  its  full  completion  and  equip- 
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ment  for  passengersi  cannot  be  qnestioQed*  Bat  appellee's 
contract  did  not  exonerate  the  company  from  liability  lor  iit* 
juriea  sofTered  through  a  risk  that,  in  the  light  of  the  ciroam> 
BtanceSy  mnet  be  regarded  as  extraordinary  and  unusnaL 

He  had  an  undoubted  right  to  expect  a  degree  of  care  and 
skill  equal  to  that  ordinarily  exercised  during  the  progress  of 
railroad  construction:  Colorado  Midland  Ry  Co.  y.  O^Brien^ 
16  CoL  219.  The  record  shows  very  clearly  that  such  care 
was  not  taken  in  the  present  instance,  and  that  the  accident 
resulted  from  its  omission*  The  single  spiking  of  three  ties 
and  entire  failure  to  spike  the  fourth  tie  upon  such  a  curve 
appears  by  the  evidence  to  have  been  negligence  which  ex* 
posed  appellee  to  an  extraordinary  and  unusual  hazard, —  a 
hazard  that  was  not  contemplated  in  his  employment  The 
testimony  of  appellant's  own  witnesses  shows  that  this  was 
the  only  curve  of  like  magnitude  during  the  building  of  the 
entire  road  where  the  rails  were  even  temporarily  left  thus 
insecurely  fastened.  For  months  before,  and  always  after- 
wards, the  rails  upon  such  curves  were  uniformly  double- 
spiked  to  the  ties. 

The  second  objection,  above  stated,  while  perhaps  a  little 
more  difficult  to  answer,  is  also^  in  our  judgment,  not  well 
taken.  It  is  urged  that  Nelson  was  the  only  man  connected 
with  the  business  who  could  be  regarded  as  the  vice-principal 
or  general  representative  of  the  company;  that  Banker,  so  far 
as  the  company's  liability  is  concerned,  was  merely  a  co-em- 
plofee  or  fellow-servant  with  appellee;  and  that  since  Nelson 
exercised  due  care,  the  accident  resulting  from  the  disobedi- 
ence  of  his  orders  by  Banker,  no  liability  attached  to  the 
company.  This  argument  is  plausible,  and  is  not  entirely 
unsupported  by  judicial  decisions. 

The  mere  fact  that  the  servant  whose  negligence  produces 
the  injury  is  superior  in  rank  to  the  servant  injured  does  not 
alone  fix  the  master's  liability.  The  general  powers  vested 
in  the  superior  servant,  and  the  character  of  the  specific  act  in 
connection  with  which  his  negligence  occurs,  are  considera- 
tions rarely,  if  ever,  omitted  in  pursuing  the  inquiry.  The 
accepted  general  rule  is,  that  where  the  negligent  agent  or  ser- 
vant can  fairly  be  said  to  take  the  place  of  the  master,  and 
represent  him  so  as  to  become  in  reality  a  vice-principal,  and 
the  negligence  occurs  in  the  discharge  of  his  representative 
duties,  the  mnster's  liability  may  attach.  But  the  difficulty 
arises  in  determining  what  powers  and  duties  constitute  a 
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vice-prinoipal  in  each  particular  case.  Here  is  where  the  di- 
vergence among  the  more  modern  and  better-considered  oaeea 
begins.  It  is  asserted  that  one  is  a  vice-principal  **  to  whom 
the  master  deputes  the  power  of  appointment  and  dismissal ": 
Shearman  and  Redfield  on  NegligencOi  8d  ed.,  103.  But  while 
the  power  of  appointment  and  dismissal  is  undoubtedlj  an 
attribute  of  the  master,  its  possession  alone  is  by  other  author- 
ities declared  not  to  be  always  decisive.  No  satisfactory 
definition  of  the  phrase  *' common  employment ''or  the  phrase 
^  fellow-servant,"  used  in  this  connection,  can  be  laid  down 
as  an  absolute  guide  in  all  oases:  Beach  on  Contributory 
Negligence,  sec.  115. 

It  is,  however,  unnecessary  now  to  further  pursue  this 
general  discussion.  For  the  question,  in  so  far  as  it  relates 
to  the  case  at  bar,  is  practically  stare  decisU  in  this  state. 
No  doubt  exists  but  that  Nelson,  the  superintendent  of  con- 
struction, was  a  vice-principal  and  general  representative  of 
the  company.  But  it  does  not  follow  from  this  fact  that 
Banker  was  not  also  a  vice-principal  within  the  meaning  of 
the  authorities. 

Banker  and  appellee  were,  in  a  certain  sense,  acting  under 
a  common  employment,  and  laboring  in  the  same  general  de- 
partment or  branch  of  the  enterprise.  But  Banker  was  a 
general  agent  (whether  we  use  the  term  '*boss"  or  **fore» 
man  "  is  of  no  significance)  in  charge  of  the  track-laying,  a 
distinct  department  of  the  railroad  construction;  he  had  un- 
der him  five  difierent  gangs  of  men,  each  gang  being  em- 
ployed to  perform  a  certain  portion  of  the  work,  and  being 
subject  to  the  immediate  control  of  its  particular  foreman, 
who  was  always  present,  watching  the  men  and  directing 
their  labor;  Banker  had  authority  to  hire  and  discharge  both 
the  men  belonging  to  the  gangs  and  the  foremen  respectively 
commanding  the  same;  he  controlled  the  trains,  cars,  tools, 
and  other  implements  used  in  track-laying;  he  was  subject 
to  the  superintending  direction  of  Nelson  when  present,  but 
during  Nelson's  absence,  he  seems  to  have  had  supreme  con- 
trol, so  far  as  his  department  was  concerned;  his  word  was 
law,  and  the  men  in  the  different  gangs,  as  well  as  their  fore- 
men, were  bound  to  obey  him.  His  negligence  occurred  in 
directing  the  foremen  how  certain  work  should  be  done. 
The  particular  act  in  connection  with  whioh  the  negligenoe 
ooourred  was  of  a  general  supervising  nature.  And  Nelson 
being  abseuti  Banker,  for  the  time  being  at  least,  so  far  at 
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the  department  of  traok-lajing  was  conoerned,  oocupied  hie 
place. 

To  Bay  that  under  these  circamstances  the  company  is  ab« 
solved  from  liability  for  the  negligence  of  Banker  would  be 
practically  to  ignore  the  recognized  distinction  between  the 
negligence  of  a  vice-principal  and  a  fellow-servaut  proper. 
It  would  also  operate  to  overrule  former  decisions  of  this 
court,  —  decisions  where  the  circumstances  presented  were 
similar  to  those  before  us,  and  which,  in  effect,  recognize  the 
law  substantially  as  above  stated:  Colorado  Midland  Ry  Co. 
V.  O'Brien^  16  CoL  219;  Denver  etc.  Ry  Co.  v.  Driscolly  12  Col. 
520;  18  Am.  St  Rep.  243;  Colorado  Central  R.  R.  Co.  v. 
Ogden,  8  Col.  608. 

The  judgment  of  the  court  below  is  affirmed. 


MiaRB  Aim  SsavAinr— yiOB-7BnrciFAL->LiABiLrrT  roa  Acts  ov. — 
A  mastor  cannoti  by  delegating  the  perfonnaaoe  of  his  duties  to  another,  re- 
Vim%  faimaelf  from  liabUity  for  injaries  reralting  from  the  failare  of  the  Tice* 
principal  to  exeroite  that  degree  of  eare  which  would  hare  relieved  the 
principal,  had  he  undertaken  the  performance  of  the  duty  himaelf:  McEUigoU 
▼•  RaaMiph^  SI  Conn.  167;  29  Am.  St.  Rep.  181,  and  note.  See  also  ex- 
taaded  note  to  Adam»  r.  Iron  Cl^§  Co.,  18  Am.  St.  Rep.  455;  Cansolidaied 
OmI  Cbi  V.  Wombaeher,  184  HI.  67. 

Masteb  Asrs  Sbbvamt — Viox-prinoipai.  ^  FoaEMAN  or  Rah^road  La- 
S0RIR8  Afl.  —  A  foreman  haying  charge  of  laborers  engaged  in  the  removal 
9i  a  railroad  company'!  bnildings  ia  a  Tice-prineipal  of  the  oompaoy,  and  not 
u  feUow-aervant  of  the  laborers:  SuUhan  t.  Hannibal  etc  R,  R.  Co,,  107  Mo. 
M;  28  Am.  8t  Rep.  888,  and  note,  with  cases  ooUeoted;  Richmond  eU.  i?> 
(h.  V.  Hamrnond,  93  Ala.  181. 

liAitvE  avd  SntvAKT — AflsnxFnoir  ov  Risk  ht  Sbrvaht.  —  A  work* 
Bin  engaged  in  the.oonstmotion  of  a  railroad  assumes  the  ordinary  risks  of 
■och  employment^  including  the  risk  of  being  transported  to  and  from  hb 
work  on  a  construction  train  over  a  newly  constructed  road,  and  cannot  ez- 
p«et  the  road  to  be  in  the  same  safe  condition  before  it  is  finished  as  if  it 
had  baen  completed  and  open  for  public  travel:  Colorado  tie,  R^y  Co,  v. 
(yRrienf  16  GoL  219.  A  section-hand,  knowing  the  bad  condition  of  the 
Nad  over  which  he  is  accustomed  to  pass  on  a  hand-car  in  going  to  and  re* 
taming  from  his  work,  assumee  the  risk  of  passing  over  such  defeotiTe  way: 
Orem  v.  Onm^  79  Tez.  ISO.  For  discussion  of  the  general  rule  as  to  the 
■SBumptioa  of  risks  by  servants,  sea  Ormam  v.  Mtumke^  17  CoL  664;  pcMl,  pw 
m,  sad  aota^  with  eaaaa  coIUoImL 
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Obmak  t;.  Manniz. 

[17  COLOBADO^  664.] 

PuuDiiroa— OBjsonoir  to^  wkesx  must  bi  Madi.  —  AH  ledmloal  or  for> 
null  objeotiona  to  a  pleading  mnst  be  raised  by  motion  or  demurrer  b*> 
fore  trial,  and  if  not  bo  raised,  they  are  deemed  to  be  waived. 

Damaois— Plxadimg  ur  Nkolioskcb  Oabb.  —  In  an  action  by  a  father  to 
recover  damages  for  the  death  of  his  minor  son,  oanaed  by  negligence,  m 
general  allegation  of  damage  ia  snffioient  to  anthoriii  tiie  recovery  of 
snob  damages  as  naturally  and  usually  flow  from  the  death. 

MAffTBB  Avo  SBBTAirr  —  RisKfl  ASSUMED  BT  Sbbvant.  —  When  one  en- 
gages in  the  service  of  another,  he  assumes,  as  between  himself  and  hia 
employer,  all  the  ordinary  and  usual  risks  incident  to  the  business  upon 
which  he  is  about  to  enter. 

Mastkb  akd  Sbbvant — DoTT  ov  Mastbb  as  to  Maohihbbt  Ajno  Apiu* 
AMOBS.  —  Every  master  must  exercise  ordinary  oare^  skill,  and  prudence 
in  furnishing  machinery  and  appliances  suitable  for  doing  the  work  in 
hand,  and  must  exercise  like  care  and  caution  in  employing  competent 
fellow-servants;  and  when  others  are  given  charge  of  the  whole  or  a  por- 
tion of  the  work,  the  master  is  reqnirad  to  use  reasonable  care  and  can* 
tion  in  the  selection  of  competent  assistants  for  such  positions. 

Mastbb  and  SBBYAirr— LiABiLrrr  of  Mastbb  iob  Act  or  VicB-FBTifcr- 
PAL.  —  When  a  boy  fourteen  or  fifteen  years  of  age  is  engaged  to  work 
for  his  employer  in  a  non-hazardous  service^  and  is  placed  by  his  em- 
ployer under  the  control  and  subject  to  the  order  and  direction  of  a 
foreman,  who  orders  him  to  do  a  thing  which  in  its  nature  is  perilous  or 
hanrdons  to  life  or  limb,  and  which  is  outside  the  duties  and  employ- 
ment of  the  boy,  but  within  the  scope  of  the  employment  of  the  fore- 
man, and  in  an  attempt  to  perfrnm  such  aot  in  obedience  to  such  order 
the  boy  is  killed  or  injured,  the  giving  of  such  order  by  the  foreman  is 
negli^^ence  for  which  the  employer  is  liable,  and  the  fact  that  the  boy 
would  have  been  justified  in  refusing  to  obey  such  order  will  not  exon- 
erate his  employer  from  liability. 

Mastbb  abd  Sbbtabt — Liabiutt  or  Mastbb  ob  Viob-pbinoepal  loa 
Obdbrdio  Sbbtant  into  Danoeb.  —  When  a  master  wrongfully  sends 
his  servant  into  a  dangerous  place,  or  expoees  him  to  a  risk  not  con- 
nected with  the  service,  in  consequence  of  which  he  is  injured,  the  mas- 
ter is  liable;  and  if,  instead  of  being  thus  sent  by  the  master,  he  is  sent 
by  one  whom  the  master  has  placed  in  authority  over  him,  and  to  whose 
orders  he  ia  subjected*  the  liability  of  the  master  is  the  same. 

Mastbb  aBD  Sbbtabt— Viok-principal,  Who  is  — Nbouobkob  toward 
Minor  Emplotbb.  —  A  local  boos,  or  foreman,  with  authority  to  control 
and  direct  the  men  and  machinery  employed,  and  to  discharge  sach  mes 
at  pleasure,  is  a  vice- principal,  and  not  a  feUowHMrvanti  and  the  mastsr 
is  liable  for  his  negligence  in  ordering  a  minor  employee  into  a  situation 
of  danger,  and  to  perform  an  act  entirely  beyond  the  scope  of  his  em- 
ployment! if  in  obeying  the  order  such  employee  is  killed  or  injured. 

Mastbb  and  Sbbtant— Minob  Emplotbb — Contbibutobt  Nboligbncil 
WHBN  VOT  Imputbd. — Contributory  negligence  cannot  be  imputed  to 
a  minor  employee  of  tender  years  in  obeying  orders,  when  he  Is  nd 
shown  to  have  had  any  information  with  leferenoe  to  the  dangeroea 


Sept  1892.]  Oruas  v.  Kahhix.  841 

natare  of  the  basiness  into  which  he  wm  ordered  by  hie  tnperior,  and 
which  was  entirely  oatnde  the  aervioes  he  was  employed  to  perform. 
LnrRuonom  —  Pailurs  to  Ndmbkb  hot  Erbob. — When  the  instmo- 
tions  given  are  correct  as  matter  of  law,  failure  of  counsel  asking  them 
to  either  number  or  sign  them  furnishes  no  ground  for  reversaL 

Action  bj  Mannix  to  recover  damages  for  the  death  of  hig 
minor  son,  fourteen  years  of  age,  alleged  to  have  been  killed 
through  the  negligence  of  defendants.  The  defendants,  Or* 
man  and  others,  were  copartners  and  contractors,  and  at  the 
time  of  the  injurj  to  said  boj,  who  was  in  their  employ, 
were  engaged  in  constructing  a  railroad.  The  deceased  was 
employed  to  carry  water  to  the  other  hired  men,  and  to  carrj 
their  tools  to  and  from  defendants'  blacksmith-shop  when 
such  tools  needed  repairing,  and  these  were  the  only  duties 
required  of  him.  In  doing  the  construction  work  a  large 
amount  of  blasting-powder  was  used,  and  it  frequently  be- 
came frozen.  It  was  the  exclusive  duty  of  one  Riley,  a  boss 
of  a  gang  of  men,  to  thaw  the  powder  and  prepare  it  for  use. 
On  the  day  of  the  accident,  Riley  was  engaged  in  thawing  a 
large  amount  of  powder  about  a  fire  built  for  that  purpose. 
He  picked  up  a  quantity  of  the  powder,  and  ordered  the  de- 
ceased to  pick  up  some  more  of  it  from  the  fire  and  carry  it 
to  the  place  where  it  was  to  be  used  for  blasting.  When  they 
had  peached  that  place,  Riley  discovered  that  some  of  the 
powder  left  around  the  fire  had  ignited,  and  he  ordered  the 
deceased  to  run  and  throw  the  burning  powder  away.  Upon 
receiving  this  command,  the  deceased  ran  toward  the  fire  to 
execute  the  order.  In  a  few  seconds  the  powder  around  the 
fire  exploded,  resulting  in  the  death  of  the  boy.  Other  facts 
appear  in  the  opinion.  Judgment  for  plaintiff,  and  the  de- 
fendants appealed. 

J.  B.  HavenSf  for  the  appellants. 

T.  A.  Diekstm  and  S,  D.  Walling^  for  the  appellee. 

Hayt,  J.  The  first  assignment  of  error  discussed  by  coun- 
sel relates  to  the  sufficiency  of  the  complaint.  This  question 
was  not  raised,  however,  in  any  way  prior  to  the  trial.  The 
complaint  certainly  states  facts  sufficient  to  constitute  a  cause 
of  action.  A  practice  which  would  allow  the  raising  of  other 
objections  to  a  pleading  at  the  trial  is  not  to  be  encouraged. 
Cases  should  be  conducted  in  court  with  the  least  possible 
expense  and  annoyance  to  litigants  consistent  with  the  proper 
administration  of  justice.    The  Civil  Code  requires  all  mere 
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technical  or  formal  objections  to  be  raised  by  motion  or  de- 
murrer before  triaL  If  not  so  waived,  tbey  are  to  be  deemed 
as  waived.  To  wait  until  witnesses  have  been  subpoenaed  and 
the  cause  reached  for  trial  before  raising  such  objection  would 
be  to  entail  a  needless  expense  upon  litigants,  as  well  as  sub- 
ject to  unnecessary  annoyance  the  court,  witnesses,  and  jurors. 

The  claim  in  this  case  is,  that  certain  allegations  in  the 
complaint  are  so  vague  and  indefinite,  and  so  interwoven  with 
recitals,  as  to  render  the  entire  pleading  objectionable.  If  tho 
pleading  is  properly  open  to  this  criticism,  and  the  defend- 
ants desired  to  have  these  allegations  made  more  specific  and 
definite,  they  might  have  filed  a  motion  for  that  purpose,  or 
a  demurrer  could  have  been  interposed.  The  objection  not 
having  been  taken  by  motion  or  demurrer,  it  cannot  be  con- 
sidered in  this  court. 

The  additional  claim  that  no  recovery  can  be  had  in  this 
case  because  the  allegation  of  plaintifiTs  damages  is  general, 
and  not  special,  is  not  well  founded.  The  complaint  avers 
the  relationship  of  the  plaintifi*  and  the  deceased,  the  latter's 
age  at  the  time  of  his  death,  his  occupation,  and  the  amount 
of  his  daily  earnings,  the  employment  by  the  defendants,  and 
the  facts  and  circumstances  of  his  death,  as  the  result  of  the 
defendants'  negligence,  concluding  with  an  averment  of  dam- 
ages to  the  plaintiff  in  the  sum  of  five  thousand  dollars.  This 
is  sufficient  to  permit  the  recovery  of  such  damages  as  natu- 
rally and  usually  flow  from  the  death,  and  these  only  are  here 
claimed:  Tucker  v.  Parks^  7  CoL  62;  City  of  Pueblo  v.  Griffin^ 
10  Col.  366. 

It  is  charged  that  the  death  of  young  Mannix  resulted 
from  the  negligence  of  the  defendants.  The  acts  and  omis- 
sions charged  as  constituting  such  actionable  negligence  may 
be  briefly  summarized  as  follows:  1.  Failure  to  provide  some 
suitable  appliance  for  use  in  thawing,  when  frozen,  the  explo- 
sive used  in  blasting;  2.  In  ordering  deceased,  a  lad  of  four- 
teen years,  to  do  an  act  not  within  the  scope  of  his  employment, 
and  extrahazardous  in  its  nature. 

We  will  be  aided  in  solving  the  questions  thus  raised  by 
having  in  mind  the  following  principles  of  law  applicable  to 
the  relations  of  master  and  servant.  When  one  engages  in 
the  service  of  another,  he  assumes,  as  between  himself  and  his 
employer,  all  the  ordinary  and  usual  risks  incident  to  the 
business  upon  which  he  is  about  to  enter. 

The  law  imposes  upon  the  master  the  duty  of  exercising 
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ordinary  eare,  skill,  and  prudence  in  famishing  machinery 
and  appliances  suitable  for  doing  the  work  in  hand,  and  the 
exercise  of  like  care  and  caution  in  employing  competent 
fellow-servants;  and  where  others  are  given  charge  of  the 
whole  or  a  portion  of  the  work,  the  master  is  required  to 
use  reasonable  care  and  caution  in  the  selection  of  competent 
assistants  for  such  positions. 

In  this  case,  it  is  earnestly  contended  that  the  defendants 
were  chargeable  with  gross  negligence  in  failing  to  provide 
some  suitable  appliance  for  thawing  the  powder  when  frozen. 
A  number  of  witnesses  were  introduced,  who  testified  that 
thawing  such  powder  by  an  bpen  fire  was  attended  with  un« 
usual  hazard  and  danger.  It  appears  from  the  testimony 
of  these  witnesses  that  giant  powder  is  composed  of  nitro- 
glycerin and  an  absorbent  of  different  materials. 

In  the  opinion  of  these  witnesses,  such  explosive  compound 
is  liable  to  ignition  and  explosion  from  sparks  from  an  open 
fire.  It  is  further  in  evidence  that  it  cannot  be  properly 
thawed  in  this  way,  for  the  reason  that  the  heat  could  not 
be  evenly  applied  to  the  powder,  and  thus  tlie  practice  of 
thawing  powder  in  this  way  was  attended  with  great  danger. 
It  is  in  evidence  that  there  is  an  appliance  in  ordinary  and 
general  use  for  thawing  such  powder,  consisting  of  one  vessel 
or  tank  inside  of  another,  with  space  between  in  which  to  put 
water,  the  powder  being  placed  in  the  inside  tank,  so  that 
the  heat  of  the  water  will  gradually  thaw  it.  In  the  opinion 
of  such  witnesses,  there  is  little,  if  any,  danger  attended  upon 
thawing  powder  in  this  manner.  A  number  of  witnesses 
testified,  however,  that  such  an  appliance  was  not  in  general 
use;  and  a  few,  that  it  afforded  but  slight  protection  from  the 
danger  consequent  upon  handling  so  high  an  explosive,  and 
that  it  was  quite  customary  to  thaw  such  powder  before  an 
open  fire.  It  is  said  by  these  witnesses  that  such  powder  is 
exploded  by  a  jar  or  concussion,  rather  than  by  heat,  and  con- 
sequently  thawing  by  an  open  fire,  in  the  opinion  of  these 
witnesses,  is  not  attended  by  unusual  hazard. 

In  this  conflict  in  the  testimony,  it  was  the  province  of  the 
jury  to  determine,  under  proper  instructions,  upon  which  side 
lay  the  greater  weight.  The  instructions  upon  this  point 
given  by  the  able  judge  presiding  at  the  trial  are  full  and 
complete,  and  free  from  substantial  error. 

Finding  the  evidence  amply  sufficient  to  sustain  a  recovery 
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thereander,  the  judgment  cannot  be  distorbed,  nnless  becaiUM 
of  some  other  error  occurring  at  the  triaL 

Such  error  is  assigned  npon  the  fifth  instruction.  In  this 
they  were  instructed,  in  substance,  that,  as  a  general  rule,  a 
person  entering  into  the  employ  of  another  is  held  to  assame 
the  ordinary  rusks  incident  to  the  serTice  for  which  he  is  em- 
ployed, including  the  risk  of  injury  occasioned  by  the  negli- 
gence of  his  fellow-servants.  But  if  a  boy  fourteen  or  fifteen 
years  of  age  is  engaged  to  work  for  his  employer  in  a  non- 
hazardous  service  or  occupation,  and  is  placed  by  his  employer 
under  the  control  and  subject  to  the  orders  and  direction  of 
a  gang-boss,  or  foreman,  and  if  such  gang-boss,  or  foreman,  or* 
der  him  to  do  a  thing  which  is  in  its  nature  perilous  or  haa- 
ardous  to  life  or  limb,  and  which  is  outside  of  the  duties  and 
employment  of  the  boy,  but  within  the  scope  of  the  employ- 
ment and  duties  of  the  gang-boss,  and  in  attempt  to  perform 
such  perilous  and  hazardous  act,  in  obedience  to  such  order, 
the  boy  is  thereby  killed,  then  the  giving  of  such  order  by 
the  foreman,  or  gang-boss,  is  negligence,  and  in  such  case  the 
negligence  of  the  gang-boss  would  be  the  negligence  of  the 
employer. 

We  think  this  instruction  states  the  law  correctly.  The 
principles  announced  have  received  the  sanction  of  many 
courts.  And  the  instruction  itself  closely  follows  the  opinioa 
of  the  supreme  court  of  the  United  States  in  Railroad  Co.  r. 
FoH,  17  Wall.  553.  See  also  Chicago  etc  Ry  Co.  t.  Bayfidd^ 
87  Mich.  205;  Chicago  etc  Ry  Co.  r.  Harney^  28  Ind.  28;  92 
Am.  Dec.  282;  Oilmors  v.  Northern  Pae.  Ry  Co.,  18  Fed.  Rep. 
866;  Broderick  v.  Detroit  Union  Depot  Co.,  56  Mich.  261;  56 
Am.  Rep.  382;  Mann  v.  Oriental  Print  Works,  11  R.  L  152; 
LiUle  Miami  R.  R  Co.  ▼.  Stevene,  20  Ohio,  415;  CriswM  w. 
Pittsburg  etc  Ry  Co.,  30  W.  Va.  798;  Shearman  and  Redfield 
on  Negligence,  3d  ed.,  sec.  103;  Cooley  on  Torts,  2d  ed.,  655 
et  seq.;  Lawson's  Rights  and  Remedies,  sec.  321. 

In  the  case  of  Railroad  Co.  v.  Fort,  17  Wall.  553,  the  suit 
was  brought  by  the  father  to  recover  damages  for  an  injury  to 
his  sixteen-year-old  son.  The  injuries  were  received  while 
the  son  was  in  the  employ  of  the  railroad  company,  in  one  of 
its  machine-shops,  as  a  workman  or  laborer.  This  shop  was 
under  the  superintendence  of  one  CoUett.  Previous  to  the 
accident  the  boy  had  been  chiefiy  engaged  in  receiving  mold- 
ings from  a  molding- machine,  and  putting  them  away.  After 
he  had  been  engaged  in  this  service  a  few  months,  CoUett 
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ordered  him  to  ascend  a  ladder  to  a  great  height  from  the 
floor,  among  dangeroas  machinery  revolnng  at  the  rate  of 
176  to  200  revolutions  per  minate,  for  the  parpoee  of  ad- 
justing a  belt  which  was  oot  of  place.  While  executing  this 
order,  the  boy  was  caught  in  the  revolving  machinery,  re- 
ceiving an  injury  from  which  he  lost  his  arm.  The  case  was 
originally  tried  before  Judge  Dillon  and  a  jury.  In  instruct* 
ing  the  jury,  this  able  jurist  drew  a  distinction  between  the 
liability  of  the  employer  in  cases  where  the  workman  was 
performing  services  within  the  scope  of  his  employ  men  t,  and 
the  case  where  the  injury  occurred  where  the  workman  was 
performing  services  outside  of  the  scope  of  such  employment 
by  direction  of  one  placed  in  authority  over  him  by  the  com- 
pany* A  recovery  was  had  in  the  court  below  and  sustained 
apon  appeaL  In  the  case  of  Chicago  etc.  Wy  Co.  v.  Bayfield, 
87  Hich.  205,  the  superintendent  of  a  construction  train  or- 
dered a  boy  of  seventeen  or  eighteen  years  of  age  —  who  ap- 
pears to  have  been  engaged  as  a  common  laborer  — to  go  back 
to  the  rear  end  of  the  train  and  help  stop  the  train.  On  his 
way  back,  in  obedience  to  this  order,  he  fell  between  the  cars 
and  was  injured,  for  which  injury  he  recovered  judgment,  al- 
though the  boy  had  repeatedly  performed  a  similar  service 
upon  previous  occasions,  by  the  direction  of  the  superintend- 
ent. The  opinion  upon  appeal  was  rendered  by  Chief  Justice 
Cooley,  and  a  recovery  was  sustained,  upon  the  principle  that 
if  the  master  wrongfully  sends  a  servant  in  a  dangerous  place, 
or  exposes  him  to  a  risk  not  connected  with  the  services,  in 
consequence  of  which  he  is  injured,  the  master  is  responsible; 
and  that  i^  instead  of  being  sent  by  the  master,  he  is  sent  by 
one  whom  the  master  has  placed  in  authority  over  him,  and 
to  whose  orders  he  is  subjected,  the  responsibility  of  the  mas- 
ter is  the  same.  This  decision  fs  quoted  with  approval  in  the 
eminent  jurist*s  last  edition  of  his  work  on  torts:  See  Cooley 
on  Torts,  2d  ed.,  656,  657. 

In  aUmor$  v.  Northern  Pae.  Ry  Oo.^  18  Fed.  Rep.  866,  the 
action  was  brought  against  the  railway  company  by  the 
plaintiff  to  recover  damages  for  bodily  injuries  sustained  by 
him  while  in  the  employ  of  defendant,  as  a  laborer  in  the 
construction  of  its  railway.  The  injury  in  that  case  resulted, 
as  in  this,  from  the  explosion  of  a  quantity  of  giant  powder, 
in  an  attempt  to  thaw  the  same  by  an  open  fire. 

The  defendant  had  in  its  employ  many  gangs  of  man,  num* 
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bering  not  less  than  fifty  each,  working  at  various  points  on 
its  line,  under  the  direction  of  a  foreman^  or  local  boss,  bar* 
ing  the  power  to  employ  and  discharge  men,  but  subject  to  a 
general  superintendent,  who,  from  time  to  time,  passed  along 
the  lines,  and  gave  the  gang-boss  instructions  with  reference 
to  the  work.  These  gangs  were  accustomed  to  use  giant  pow- 
der in  blasting.  This  powder  was  under  the  immediate  8a« 
pervision  and  control  of  the  gang*boB8,  whose  duty  it  was  to 
prepare  the  same  for  use  when  required.  For  the  purpose  of 
thawing  such  powder,  the  defendant  had  supplied  heaters 
subject  to  requisition  by  the  gang-bosses. 

No  such  heater,  however,  had  been  supplied  to  the  gang  of 
which  the  plaintiff  was  a  member,  it  being  the  custom  of  the 
foreman  of  this  gang  to  thaw  the  powder  by  an  open  fire,  call« 
ing  to  his  assistance  for  that  purpose  one  of  the  workmen.  It 
was  shown  upon  the  trial  that  the  superintendent  knew  of 
the  danger  of  thawing  powder  in  this  way,  and  had  given  a 
general  notice  not  to  do  it  The  plaintiff  was  injured  while 
assisting  in  so  thawing  powder  by  direction  of  the  local  boss, 
and  it  was  held  that  for  this  purpose  the  local  boss  stood  in 
the  place  of  the  defendant,  and  that  his  neglect  in  failing  to 
procure  and  use  a  suitable  appliance  for  thawing  the  powder 
was  the  negligence  of  the  defendant 

It  was  further  held  that  a  direction  from  him  to  the  plain- 
tiff to  assist  in  thawing  the  powder  at  an  open  fire  was,  under 
the  circumstances,  the  direction  of  the  company,  and  for  which 
it  was  liable. 

in  opposition  to  the  foregoing  opinions,  the  case  of  Murphy 
V.  Smithy  19  Com.  B.,  N.  S.,  861,  is  frequently  cited.  Here 
the  defendants  were  the  proprietors  of  a  match  factory,  the 
superintendent  of  which  was  one  Simlack.  Under  Simlack 
there  was  a  workman  named  Debour,  who,  in  Simlack's  ab« 
sence,  assumed  the  management  of  the  establishment.  In 
the  manufacture  of  lucifer  matches  as  at  that  time  conducted, 
a  dangerous  mixture  was  compounded,  in  which  the  ends  of 
the  matches  were  dipped.  In  the  compounding  of  this  mix* 
ture,  care  was  required  in  stirring  it,  otherwise  an  explosion 
was  likely  to  take  place.  It  was  no  part  of  plaintiff's  duty 
to  stir  the  compound.  On  the  day  in  question  he  did,  how- 
ever,  stir  it,  and  the  compound  exploded,  causing  the  injury 
complained  of.  The  evidence  shows  that  Debour  was  stand- 
ing by  at  the  time;  but  it  did  not  appear  that  plaintiff  wai 
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Acting  under  his  direction  in  stirring  the  mixtaret  and  there 
was  no  evidence  to  show  that  Simlack,  the  general  manager, 
was  not  in  the  factory  at  tiie  time,  and  hence  it  did  not  appear 
that  plaintiff  was  even  subject  to  the  directions  of  Debour. 

The  case  was  submitted  to  a  jury,  and  special  findings  re- 
turned. By  these  findings  it  appeared  that,  in  the  opinion  of 
tho  jury,  the  injury  occurred  as  the  result  of  Debour's  negli- 
gence, and  that  he  was  at  the  time  acting  as  the  manager  of 
the  establishment.  A  verdict  for  twenty  pounds  was  returned 
for  plaintiff.  Upon  appeal  it  was  held  that  the  evidence  was 
not  sufficient  to  sustain  the  finding  that  Debour  was  acting 
as  general  manager  at  the  time,  and  that  it  could  not  there- 
fore be  fairly  considered  that  he  was  then  acting  as  the  repre- 
sentative  of  the  defendants;  consequently  it  was  held  that 
the  plaintiff  could  not  recover. 

An  examination  of  the  case  discloses  that  it  is  in  no  way 
in  conflict  with  the  general  rule  upon  the  subject  A  read* 
ing  of  the  several  opinions  of  the  judges  sitting  in  review 
leaves  no  doubt  that  if  the  plaintiff  was  under  the  direction 
or  control  of  Debour,  and  acting  under  his  orders  at  the  time, 
the  recovery  would  have  been  sustained. 

In  the  case  at  bar  it  is  expressly  admitted  in  the  pleadings 
that  Riley,  the  local  or  gang  boss  for  the  defendants,  had  the 
entire  direction  and  control  of  a  division  or  gang  of  men 
working  at  the  place  of  the  accident,  with  power  to  discharge 
the  men  under  him,  at  his  pleasure.  It  is  also  admitted,  like- 
wise, in  the  pleadings  that  Riley  had  the  entire  charge  of  the 
giant  powder  used  at  that  point,  and  that  it  was  his  duty  to 
thaw  the  same  when  necessary.  The  evidence  shows  that, 
for  the  purpose  of  thawing  the  powder,  he  had  authority  to 
call  to  his  assistance  such  laborers  as  he  required.  It  is  ad- 
mitted that  the  thawing  of  this  powder  was  entirely  beyond 
the  scope  of  young  Mannix's  employment  Under  these  cir- 
cumstances, we  think  that  the  act  of  Riley  in  ordering  Alan- 
nix  to  handle  this  dangerous  explosive  was  the  act  of  the 
company.  No  doubt  the  boy  would  have  been  justified  in 
disobeying  this  order,  but  this  fact  will  not  exonerate  the 
defendants.  The  deceased  had  a  right  to  rely  to  some  extent 
upon  the  superior  skill  and  knowledge  of  the  man  put  by  them 
in  charge  of  the  work  at  that  point  It  would  be  unreason- 
able  and  unwarranted  to  require  that  a  workman  under  such 
circumstances  should  be  required  to  weigh  nicely  the  ques* 
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tioQ  as  to  whether  or  not  the  order  was  one  which  the  foreman 
had  a  right  to  give. 

If  young  Mannix  had  been  a  man  of  mature  years,  familiar 
with  the  dangers  attendant  upon  handling  giant  powder,  it 
might  with  some  propriety  be  urged  that  in  obeying  such  an 
order  he  was  guilty  of  such  contributory  negligence  as  would 
bar  a  recovery.  This  cannot  be  urged  against  a  mere  boy  of 
tender  years,  who  is  not  shown  to  have  had  any  information 
with  reference  to  the  dangerous  nature  of  the  business  upon 
which  he  was  ordered  by  his  superior.  Moreover,  the  question 
of  negligence,  and  the  correlative  question  of  contributory 
negligence,  were  fairly  submitted  to  the  jury  under  proper  in- 
structions, and  both  issues  decided  against  the  defendants. 

The  deceased  is  shown  to  have  been  an  active  boy,  diligent 
in  serving  his  employers'  interests,  obedient  to  all  the  com- 
mands of  his  superiors.  He  was  ordered  to  act  in  an  emer- 
gency. This  order  was  by  a  superior  whom  it  was  his  general 
duty  to  obey.  The  deceased  had  neither  time  for  the  close 
weighing  of  chances,  nor  the  opportunity  to  fully  comprehend 
the  danger  of  the  service  upon  which  he  was  dispatched.  It 
is  in  evidence  from  some  of  the  defendants'  witnesses  that 
giant  powder  might  be  warmed  at  an  open  fire  without  unusual 
risk;  that,  in  fact,  it  would  sometimes  take  fire  and  burn  up 
without  exploding.  Under  these  circumstances,  it  should  not 
be  a  matter  of  surprise  that  the  jury  found  that  deceased  was 
not  properly  chargeable  with  contributory  negligence. 

Among  the  instructions  given  to  the  jury  were  embodied 
the  statutes  under  which  the  action  was  being  prosecuted. 
There  was  no  error  in  this,  particularly  as  the  jury  were  prop- 
erly informed  as  to  the  measure  of  damages  in  case  the  right 
of  recovery  should  be  sustained,  the  instruction  upon  this 
point  having  been  prepared  by  the  defendants'  counsel  and 
given  at  their  request.  For  the  correct  rule  of  damages  in 
this  class  of  cases,  and  full  discussion  of  the  statute,  see  Jfo/« 
fait  V.  Tenney^  17  Col.  189;  HayM  v.  TFtUiams,  17  CoL  465. 
Some  of  the  instructions  given  at  the  request  of  plaintiff  were 
neither  numbered  nor  signed,  and  error  to  the  giving  of  such 
instructions  is  assigned  on  account  of  the  omissiona  Although 
the  court,  in  its  discretion,  might  have  refused  to  consider  such 
requests  to  instruct,  it  was  not  required  to  do  eo.  When 
given,  they  became  the  instructions  of  the  court,  and  might 
have  been  given  upon  its  own  motion*    The  instractioas  being 
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correct  as  a  matter  of  law,  the  failure  of  counsel  to  either  num- 
ber or  sign  them  furnishes  no  ground  for  reversal. 

The  case  appears  to  have  been  tried  with  more  than  usual 
care,  and  we  see  no  reason  for  interfering  with  the  judgment. 
It  is  therefore  affirmed. 

MAnrBR  AMD  SsRTAMT.  —  AssvMPTioH  ov  BoKS  BT  Emflotxw:  8m  noto 
to  Augentein  ▼.  a/biiet,  28  Am.  St.  Rap.  18S;  elm*  a  large  nambor  <if  cmm 
illustrating  the  principle  that  a  serTant  assnmea  the  ordinary  risks  of  his 
employment  are  cited;  Si.  Lauh  tie.  Ity  Oo,  ▼.  Darit^  64  Ark.  389;  26  Am.  St 
Rep.  48;  Mil  ▼.  Northern  Paeifie  A  R.  Co.,  1  N.  D.  836;  26  Am.  St  Rap.  621; 
Jaekmm  ▼•  Minaouri  Pac  i?V  Oo.,  164  Mo.  448;  OfihesUm  eie,  Ety  Co,  ▼.  Arispe, 
81  Tez.  517;  Sehanb  ▼.  Hannibal  etc  IVy  Co.,  106  Mo.  74;  Bra^  etc  Coal  Co. 
▼.  ffoodlet,  129  Ind.  327;  Knox  ▼.  Pioneer  Ooal  Co.,  90  Tenn.  646.  Bnt  the 
rule  does  not  apply  when  the  serrant  was  ignorant  of  the  danger,  and  had 
no  reasonable  opportunity  to  know  it:  MeOormkk  ▼•  Bwrandt,  136  SL  170; 
and  the  senrant  has  a  right  to  presume  that  the  master  will  provide  such  pre* 
eantiouary  regulations  as  will  not  needlessly  expose  him  to  risks  not  necea* 
sarily  resulting  from  hii  oeoapation:  Wiid  ▼.  Oregon  etc  i?V»  ?1  ^'  1^« 

Mastu  and  Sbrvaut  —  MAaru's  Dutt  to  Pboyidx  Savb  AfPLiAMon 
AND  CoMPBTBNT  Co-LABORKBS.  —A  master  must  provide  a  reasonably  safe 
place  within  which  to  work,  reasonably  safe  applianoeik  and  competent  per- 
sons  for  his  co-laborers,  and  the  performance  of  these  duties  cannot  ba 
avoided  by  the  simple  (giving  of  an  order  by  which  their  execution  is  in* 
tmsted  to  another:  MeElUgoU  t.  Ramdo^  61  Conn.  167;  20  Am.  St.  Rep. 
181;  Norfolk  etc  B.  £L  Co.  v.  NunnaUy,  88  Va.  646;  Bichnumd  etc  R.  R. 
Co.  V.  Burnett,  88  Va.  638;  LouitmlU  etc  R*y  Co.  t.  QraJiani,  124  Ind.  89; 
LatdmnlU  etc  R'y  Co.  ▼.  Orr,  91  Ala.  648;  Chicago  etc  R.  R.  Co.  v.  Bkvine, 
46  Ran.  370;  Ohh  etc  JPy  Co.  ▼.  Pearey,  128  Ind.  167;  MeOovem  ▼.  Cat* 
irai  Ft.  R.  B.  Co.,  128  N.  Y.  280.  The  degree  of  ears  incumbent  on  the 
Dimster  is  only  ordinary:  Biehmond  etc  B.  B.  Co.  w.  Oetnge,  88  Va.  223; 
Brytntr  ▼.  Southern  Pac  Om,  90  GaL  496;  Qtdf  etc  B'y  Co.  t.  Johnson,  83 
Tax.  628.  The  master  Is  not  required  to  furnish  the  safest  applianceat 
Hatter  r.  lUinoie  Oeniral  B.  B.  Co.,  69  Misa  642;  nor  all  the  latest  im* 
provements:  SappenJUld  t.  Main  Street  etc  B.  B.  Co.,  91  Gal.  48.  The  plain- 
tiff must  show  by  positive  proof  that  the  appliances  were  defective^  and  that 
the  master  had  notice  of  the  defect*  or  was  negligently  ignorant  of  it:  8t» 
Louie  etc  B'y  Co.  v.  Bice,  61  Ark.  467.  When  the  master  directs  his  servant 
to  perform  some  service  to  which  a  particular  risk  is  attached,  which  is  not 
patent  and  open  to  the  observation  of  any  person  exercising  reasonable  cnrt, 
it »  bis  duty  to  inform  the  workman  of  it»  and  caution  him  against  it;  Hd' 
land  V.  Tenneaeee  etc  B.  B.  Co.,  91  Ala.  444.  This  duty  is  especially  incum* 
bent  on  him  when  the  servant  is  young  and  inexperienced:  Cartter  A  Co. 
V.  Cotter,  88  Ga.  286;  DowHng  v.  Allen,  102  Mo.  213;  and  see  cases  referred 
to  in  the  note  to  HinrlOey  v.  Hortadoweky,  133  III.  369;  23  Am.  St  Rep.  618. 

Majitkr  and  Sbrvaiit.  —  VioB-pRiwciPALS,  Who  are,  and  how  Fab  trb 
Mastbh  n  LiABLB  JOB  THBiR  NiouoBNOBi  See  note  to  Adame  t.  Iron 
Cliffs  Co.,  18  Am.  St  Repw  455-468.  A  person  who  is  clothed  by  a  corpora- 
tion with  the  control  and  management  of  a  distinct  department,  in  which  hia 
duty  is  that  of  direction  anl  superintendence,  ia  a  vice-principal:  Chicago  etc 
R.  R.  Co.  V.  Sullivan,  27  Neb.  673.  See  also  McBlttgoU  T.  Bandolph,  61  Conn. 
167;  29  Am.  St  Rep.  181. 
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GOBMAN  V.   PbOPLB. 

[17  COLOBADO,  608.] 

Omant  ra  Faoio  — Aon  of,  oaitnot  bb  QvisnoNn>.  — When  aa  office 
has  bean  dnlj  ereated,  publio  policy  oftea  reqairee  that  the  official  acta 
of  the  peraon  aotaally  discharging  the  daties  thereof  shall  not  be  quea- 
tioned  on  the  gronnd  that  saoh  inonmbent  has  no  title  to  the  office;  but 
this  rale  always  presnppoaes  the  existence  of  an  office  dejmre, 

Oouisn  DB  Faoto.  —  Such  a  thing  aa  a  <ie  /ado  court  cannot  exists  and  con* 
aeqneuily  its  jadgments  cannot  be  anstained. 

JODOMKST  OF  Abolishid  Coubt  IS  VoiD.  —  A  sentence  impose^  or  jndg* 
ment  rendered  by  a  court  after  it  has  been  abolished  by  statute  is  Toid. 

iBBTBUcnoiTB  IK  GBiKHfAL  CASBSi  —  A  charge  to  the  jurors,  in  a  criminal 
case,  telling  them  that  they  must  believe  the  defendant  guilty  of  the 
crime  charged,  beyond  a  reasonable  doubt^  in  order  to  convict,  but  omit- 
tmg  to  tell  them  that  their  belief  must  be  founded  upon  "all  the  evi* 
deuce,"  ia  objectionable^  but  will  not  work  a  reversal  of  the  verdict^  in 
the  absence  of  proof  that  the  charge,  as  a  whole,  ia  not  ao  dear  in  thia 
respect  aa  to  mialead  intelligent  men. 

H.  E:  IaUKBj  for  the  plaintiffs  in  error. 

8.  W.  JoneBf  attomey'generalf  and  H.  RiddeUj  for  the  de- 
fendants in  error. 

Hatt,  J.  Plaintiffs  in  error,  James  J.  Gorman  et  al,,  were 
convicted  in  the  court  below  of  riot,  and  sentenced  to  confine- 
ment in  the  county  jail  of  Arapahoe  County  for  the  period  of 
sixty  days.  By  an  act  approved  April  19,  1889,  the  court  in 
which  the  trial  of  defendants  took  place  was  abolished.  Thia 
act  contained  no  emergency  clause,  and  under  our  constitu- 
tion went  into  effect  ninety  days  after  its  passage,  to  wit,  on 
the  eighteenth  day  of  the  succeeding  month  of  July.  These 
defendants  were  sentenced  on  the  next  day,  July  19th. 

The  pretended  judgment  in  this  case  cannot  be  allowed  to 
stand.  Where  there  is  an  office  duly  created,  public  policy 
frequently  requires  that  the  official  acts  of  the  person  actually 
filling  such  office  and  discharging  the  duties  thereof  shall  not 
be  questioned  on  the  ground  that  the  incumbent  has  no  title 
to  the  office.  Were  it  not  for  this  salutary  rule  of  law,  the 
administration  of  public  affairs  might  be  thrown  into  the 
direst  confusion,  and  the  functions  of  government  suspended 
pending  inquiry  into  the  right  to  the  office.  But  this  rule 
presupposes  the  existence  of  an  office  de  jure.  There  is  no 
principle  of  law  under  which  a  de  facto  court  can  be  sustained: 
Norton  v.  ShMy  Co.^  118  U.  S.  426.    At  the  time  of  the  im- 
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position  of  this  sentence,  there  was  no  such  court  in  existence 
as  the  criminal  court  of  Arapahoe  Countji  and  the  jurisdiction 
of  the  court  to  enter  this  or  any  other  judgment  cannot  be 
maintained. 

In  view  of  a  new  trial,  attention  is  called  to  another  error 
appearing  from  this  record.  The  offense  of  which  defendants 
were  convicted  is  alleged  to  have  been  committed  in  the  year 
1889.  At  the  trial  the  jury  were  instructed  upon  the  law  of 
forcible  entry  and  unlawful  detainer;  the  charge  upon  this 
subject  being  based  upon  sections  1487  and  1488  of  the  Gen- 
eral Statutes  of  1883.  These  sections  were  expressly  repealed 
by  section  26  of  an  act  approved  April  10, 1886:  Sess.  Laws 
1885,  p.  224. 

The  last  error  assigned  brings  up  for  review  the  following 
part  of  the  charge:  ^  So  if  you  believe  and  are  satisfied,  be- 
yond a  reasonable  doubt,  that  these  defendants,  or  any  one  of 
Ihem,  •  •  •  •  committed,  at  the  time  and  place  mentioned  in 
the  testimony,  an  unlawful  act  forcibly  or  violently,  or  a  law- 
ful act  in  a  violent  or  tumultuous  manner,  you  are  warranted 
in  finding  a  verdict  of  guilty." 

This  instruction  is  objectionable,  because  it  does  not  require 
the  guilt  of  the  defendants  to  be  established  by  the  evidence 
beyond  a  reasonable  doubt  to  justify  a  conviction.  This 
omission  is  not  cured  by  any  other  instruction  given  in  the 
ease,  although  the  jury  were  instructed  at  great  length,  the 
instructions  occupying  ten  closely  printed  pages  of  the  ab- 
stract. We  are  not  to  be  understood  as  holding  that  it  is 
necessary  in  every  instruction  to  say  to  the  jury  that  tliey 
must  believe  from  the  evidence;  but  the  charge,  when  consid- 
ered as  a  whole,  ought  to  be  so  clear  in  this  respect  that  in- 
telligent men  will  have  this  principle  of  law  clearly  before 
them  when  deliberating  upon  a  verdict,  particularly  in  crim- 
inal cases.  It  is  doubtful,  however,  if  this  judgment  should 
be  reversed  solely  on  account  of  such  an  omission  in  the 
charge.  Jurors  generally  understand  that  they  are  to  decide 
all  cases  solely  upon  the  evidence  introduced  at  the  trial.  In 
every  case  the  oath  administered  to  them  calls  for  a  deter- 
mination of  the  issues  upon  the  evidence,  and  in  the  absence 
of  a  showing  to  the  contrary,  it  is  to  be  presumed  that  they 
have  acted  in  accordance  with  this  oath:  See  Salomon  v.  Web- 
ber, 4  CoL  858;  IngoU  v.  Plimpton,  10  Col.  635. 

The  judgment  is  reversed,  and  the  cause  remanded.    It 
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will  be  sent  to  the  dietrict  oourt  of  Ara'pahoe  Countj,  In 
oordanoe  with  the  oommand  of  the  statute  abolishing  the 
oriminal  court.  ^___ 

OffiOBBS  Ds  Faoio— Bnnar  of  Aon  of.  —Hie  aoli  of  dB/atio  offioer% 
■o  far  M  thay  involTa  the  intoreste  of  the  pnblie  or  third  perBoni^  are  ralids 
Magneim  t.  CSi|f  ^  firemtmif  80  Keb.  SiS;  27  Am.  St  Bep.  486^  and  notof 
m^  to  HUirtik  r.  Meltdbr^  IS  Am.  Deo.  S8^  66l 

CovBn— Db  Faoto— WnnHia  Bzmr.  —A  d$  >befe  ooui  of  appeals 
eanoot  eziat  under  a  writtea  oonstatatioa  whioh  ordaine  one  oapreme  eoort 
and  deflnes  the  dotiee  and  qnalifieationa of  ita  jndgeat  HUdretkr.  MeinUre,  1 
J.  J.  Marsh.  206;  19  Am.  Deo.  61,  and  note  dieeoaeing  tU/atio  offioera, 

Tbial  — What  instmetiona  ahoold  be  giTon  in  oriminal  oaaee  at  to  reaeon* 
able  donbt  see notee  to  Waumrw.  P^ofU,  ft  Aik  8k  Be|^  668^  aad  Piakt 
▼.  Aoft^  16  Am.  Bk  B^  41SL 


CASES 


SUPBEME   COUBT 


ILUNOia 


SiNDBLABB  V.   WaLKBB. 

(187  ILLOIOII,  flL] 

> — Bnan  of  PAsmBs  in  PAsnrKBSBiF  PMnvrr.— A 
^s  right  to  parta«nhip  property  it  an  interett  in  til  the  Misti  •! 
tbo  firow  nbjeet  to  tlio  payment  of  the  partnership  liabilitiee. 

PaBnmsmp— LnBSBT  or  Pabtitsb  in  Fibm  Pbopsrtt,  whxh  Am 
HOW  AiiCBiiTAixn>.— The  individoal  interest  of  one  partner  in  the 
Arm  property  and  hosiness  can  be  aeoertained  only  by  a  settlemont 
of  the  partnership;  and  this  applies  to  the  interest  of  a  partner  in  the 
profits  or  good- will  ct  the  partnership  bniriness,  as  well  as  to  the  tangible 
assets  of  the  firm. 

FABTmnsHir — Riout  of  Pabthsr  to  Maiktaih  Action  fon  Injvbt  !• 
FntM  PnoPKBrr*  —  Prior  to  a  dissolntion  of  the  partnership  and  a  set* 
tiemeiit  ai  its  affiur%  one  partner  eannot  maintain  an  action  to  reoorer 
Ua  damages  for  an  injury  to  the  firm  property,  eaased  by  a  stranger  aet> 
iag  in  eoUmsion  with  his  copartner,  in  wrongfully  foreclosing  a  chattel 
■MHigage  upon  the  partnership  property  before  the  maturity  of  the 
debt 


Jone$  and  Luakf  for  the  plaintiff  in  error. 

lViiiii&iitt,  WittiU,  Rchbins,  and  TrumbvU^  for  the  defendant 
in  error. 

WiLKiH,  J.    Plaintiff  in  error  brought  an  action  on  the  case 

against  the  defendant  in  error  and  one  Hubka,  in  the  circuit 

court  of  Cook  County.    He  afterwards  dismissed  as  to  Hubka. 

The  circuit  court  sustained  a  general  demurrer  to  his  declara* 

tion,  and  rendered  judgment  against  him  for  costs  of  suit 

The  appellate  court  affirmed  that  judgment,  and  he  prosecutes 

this  writ  of  error. 

The  only  question  inrolved  in  the  suit  la,  Could  plaintiff 
▲HiBa&ap«  Voik 
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maintain  this  action  at  law  on  the  allegations  of  his  declara- 
tion? In  Bubstancei  these  allegations  are,  that  plaintiff  and 
said  Hubka  were  partners  in  the  dry  goods  business  in  the 
city  of  Chicago,  owning  a  stock  of  goods  and  certain  store 
fixtures,  on  which  they  had  previously  executed  a  chattel 
mortgage  to  defendant  in  error;  that  long  before  the  maturity 
thereof,  and  without  any  authority  of  law  whatever,  defendant 
in  error,  by  collusion  with  said  Uubka,  wrongfully  foreclosed 
said  mortgage,  and  took  possession  of  not  only  the  goods  and 
chattels  Hescribed  therein,  but  also  of  others,  of  the  value  of 
five  thousand  dollars,  belonging  to  said  firm,  which  he  after- 
wards pretended  to  sell  to  said  Hubka;  that  by  reason  of  said 
wrongful  seizure  and  transfer,  plaintiff  was  deprived  of  said 
goods  and  the  profits  and  good-will  of  said  business;  thai 
said  wrongs  were  committed  in  pursuance  of  a  confederation 
and  collusion  between  said  defendant  in  error  and  said  Hubka, 
to  injure  and  defraud  the  plaintiff.  There  is  no  averment 
that  the  copartnership  between  plaintiff  and  Hubka  has  been 
dissolved,  or  any  settlement  whatever  had  of  their  partnership 
affairs.  The  declaration,  therefore,  not  only  fails  to  show 
any  individual  title  or  ownership  in  plaintiff  to  said  property, 
partnership  business,  or  the  profits  or  good-will  thereof,  which 
he  says  he  lost,  but  affirmatively  discloses  a  state  of  facta 
from  which  it  appears  that  he  had  only  a  community  of  in- 
terest therein  with  his  partner,  who  consented  to  said  transfer, 
and  all  that  was  done  by  defendant  in  error. 

A  partner's  right  to  partnership  property  is  an  ownership 
of  all  the  assets  of  the  firm,  subject  to  the  ownership  of  every 
other  copartner,  all  of  the  partners  holding  all  of  the  firm 
assets  subject  to  the  payment  of  the  partnership  debts  and 
liabilities:  Parsons  on  Partnership,  850.  It  is  clear,  there- 
fore, that  the  individual  interest  of  one  partner  in  the  firm 
property  and  business  can  only  be  ascertained  by  a  settlement 
of  the  partnership:  Bopp  v.  Fox^  63  111.  640;  Chandler  v.  Lin- 
coin,  62  111.  77;  Menayh  v.  WhitwM,  62  N.  Y.  146;  11  Am. 
Rep.  683.  This  rule  applies  to  the  interest  of  a  partner  in 
the  profits  or  good-will  of  the  partnership  business,  as  well  as 
to  the  tangible  assets  of  the  firm.  Until  plaintiff's  actual  in- 
terest in  ihe  partnership  has  been  determined,  there  can  be 
no  ascertainment  of  his  damages:  Buckmaster  v.  Goisen,  81 
111.  153;  Sweet  v.  Morrison,  108  N.  Y.  286. 

We  are  clearly  of  the  opinion  that,  on  the  facts  stated  in 
his  declaration,  plaintiff  has  no  standing  in  a  court  of  law. 
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We  find  nothing  in  the  authorities  cited  by  his  counsel  fai  con«^ 
flict  with  this  conclusion. 

.    The  judgDQent  of  the  circuit  court  was  righty  and  was  prop* 
erlj  affirmed  by  the  appellate  court 
Judgment  affirmed.  

Pabtitxrship^Iiitkrbsts  ov  Pabtkbrs  iir  Fibm  PaoTiinT.  —  Partntm 
baf«  a  joint  interest  in  the  firm  property,  and  possession  of  any  part  of  tlia 
Mwts  by  either  partner  does  not  Test  a  separate  interest  In  hims  Kkkikr  n 
JfeCSuli^  4  Rieh.  46;  53  Am.  Dea  71L 


WOOTBES   V.   JOSBPH. 

pX7  ILUIIOIS,  11&] 
InODTIOH    HOT    SlONSD^    iKHUFflUlgHT    TO    AUTHORIZa    RlDllIFTIOir.  — ' 

When  the  only  execution  recited  in  a  transcript  from  the  docket  of  a 
]iutice  of  the  peace  filed  in  the  office  of  the  clerk  of  the  oirooit  oonrt  is 
a  paper,  unsigned  by  the  jastice,  in  the  form  and  phraseology  of  an  ex* 
ecntion,  the  transcript^  as  filed,  will  create  no  lien,  and  will  not  author^ 
iie  the  circuit  court  to  issue  an  execution  nnder  which  redemption  caa 
be  made  from  a  foreclosure  sale. 

IvRioK^  Tbaitscript — When  Cbxatis  Lnm  oh  Lahi)^  — In  order  that  a 
transcript  of  %  justice's  docket  filed  in  the  circuit  court  may  create  a 
lien  on  land,  and  authoriJEe  the  issuance  of  an  execution  by  the  derk  of 
that  court,  it  must  recite  that  execution  issued  under  the  justice's  judg* 
ment^  and  must  show  a  return  thereof,  to  the  effect  that  the  defendant 
has  not  sufficient  personal  property  within  the  county  to  satisfy  sneli 
judgment  and  costs. 

hmc^B  TaAKscRirr,  as  Livm  on  Laud— Upon  What  Dzpxnsb.— 
Whether  or  not  a  lien  is  created  against  the  land  of  a  defendant  by  iUing 
a  transcript  of  a  justice's  judgment  and  proceedings  in  the  circuit  courts 
and  whether  or  not  authority  is  thus  conferred  upon  the  derk  of  thai 
court  to  issue  an  execution,  depends,  not  upon  the  existing  facts,  but 
upon  whether  or  not  such  transcript  recites  the  requisite  statutory 
facta. 

BncuTioifs — KsoKSSART  RsQuiSTm  OF  SiGHiNO. — A  paper  containing 
the  form  and  peculiar  phraseology  of  an  execution  issued  by  a  justice  of 
the  peace,  but  which  is  not  signed  by  him,  is  not  a  ?alid  execution,  and 
confers  no  authority  upon  an  officer  to  make  a  lery.  His  return  upon 
it  can  hare  no  more  effect  than  his  indorsement  upon  any  other  extra» 
judicial  paper. 

AxiMDHVNT  ov  Rkoord  A8  Atvectino  Vbstcd  R10HT8.  —  Rights  already 

Tested  cannot  be  affected  by  an  amendment  of  a  record  made  subsequent 

to  the  time  of  their  being  vested,  nor  can  such  amendment  of  the  record 

affect  one  not  a  par^  to  the  proceeding  in  whioh  the  amendment  ia 

.    allowed. 

WiUiam  Winkelmanj  for  the  appellant 
CharUs  Morrison^  for  the  appellees. 
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ScHOLFiBLD,  G.  J.  In  tbe  opinion  filed  when  we  first  ren- 
dered judgment  in  this  case,  we  inadvertently  fell  into  an 
error  in  reciting  the  facts,  and  in  order  to  make  a  correctioa 
in  that  respect,  and  also  to  give  further  consideration  to  the 
question  of  law  discussed  in  tbe  argument  of  the  case,  we 
ordered  a  rehearing. 

It  is  BuflBcient  for  a  comprehension  of  the  only  question  of 
law  that  we  are  now  called  upon  to  decide  to  say,  in  general 
terms,  appellant  was  the  original  owner  of  the  property  in 
controversy,  and  still  claims  to  be  its  lawful  owner.  Appellees 
claim  to  have  obtained  appellant's  title  by  a  master's  deed, 
executed  to  them  pursuant  to  a  sale  under  a  decree  of  fore- 
closure of  a  mortgage.  Appellant  claims  that  one  Laughlin 
redeemed  from  that  sale,  and  that  he  himself  redeemed  from 
Laughlin,  and  thereby  relieved  his  title  of  all  encumbrance. 

Laughlin's  claim  of  redemption  rests  upon  an  execution 
issued  upon  a  transcript  of  the  docket  of  a  justice  of  the  peace, 
in  which  what  is  claimed  to  be  an  execution  issued  by  such 
justice  of  the  peace  is  unsigned  by  any  justice  of  the  peace, 
and  the  question  therefore  is,  whether  a  transcript  from  the 
docket  of  a  justice  of  the  peace,  filed  in  the  ofiBce  of  the  clerk 
of  the  circuit  court,  in  which  the  only  paper  recited  in  the 
nature  of  or  resembling  an  execution  is  a  paper  in  the  form 
and  phraseology  of  an  execution,  except  that  it  is  unsigned 
by  the  justice  of  the  peace,  will  authorize  the  circuit  clerk  to 
issue  an  execution,  under  which  a  redemption  can  be  made 
from  a  prior  sale.  The  right  of  redemption  is  statutory 
{Littler  y.  People^  43  111.  188),  and  we  must  therefore  turn  to 
the  statute  and  see  whether  what  was  here  done  was  sufficient 
to  authorize  a  redemption  by  Laughlin. 

It  is  provided  in  section  87  of  chapter  79  of  the  Revised 
Statutes  of  1874  (p.  650),  that  ^*  the  personal  property  of  every 
defendant  in  a  judgment  before  a  justice  of  a  peace,  not  ex* 
empt  from  execution,  shall  be  bound  for  the  payment  of  such 
judgment  from  the  delivery  of  the  execution  issued  thereon 
to  the  constable;  and  the  real  property  of  such  defendant, 
not  exempt  from  execution,  shall  be  bound,  as  aforesaid,  from 
the  date  of  the  filing  of  a  transcript  of  the  judgment  in  the 
clerk's  office,  as  provided  in  this  act."  Then  section  95  of 
the  same  act  takes  up  the  subject,  and  proceeds  thus:  ^  When 
it  shall  appear,  by  the  return  of  an  execution  first  issued,  as 
aforesaid,  that  the  defendant  has  not  personal  property  suffi- 
cient to  satisfy  the  judgment  and  costs  within  the  county  in 
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which  jadgment  was  rendered,  and  it  is  desired  by  the  plain- 
tiff to  have  the  same  levied  on  real  property  in  that  or  any 
other  conntj,  it  shall  be  lawful  for  the  justice  to  certify  to  the 
clerk  of  the  circuit  court  of  the  county  in  which  such  judgment 
was  rendered  a  transcript,  which  shall  be  filed  by  said  clerk^ 
and  the  judgment  shall  thenceforward  have  all  the  effect  of  a 
judgment  of  said  court,  and  execution  shall  issue  thereon  out 
of  that  court  as  in  other  eases.''  And  the  next  section  (sec.  96) 
directs  that  *^  every  transcript  desired  to  be  used  for  the  pur* 
poses  aforesaid  shall  be  certified,  by  the  justice  of  the  peace 
making  the  same,  to  be  truly  copied  from  the  files  and  books 
of  his  office,  and  shall  contain  a  copy  of  the  original  and  each 
subsequent  summons  or  process  issued  by  the  justice  of  the 
peace,  the  return  of  the  officer  or  officers  thereon,  the  judg- 
ment and  the  execution  or  executions  issued  thereon,  with  the 
letnm  of  the  officer  upon  the  same,  and  a  copy  of  his  docket 
in  the  case."  And  the  next  section  (sec.  97)  requires  that  the 
transcript  shall  be  recorded  before  any  execution  shall  issue 
thereon. 

It  is  thus  seen  that  the  issuing  of  an  execution  to  the  con- 
stable, and  his  return  thereon  that  the  defendant  has  not 
personal  property  sufficient  to  satisfy  the  judgment  and  costs 
within  the  county  in  which  the  judgment  was  rendered,  are 
conditions  precedent  to  the  right  to  have  a  transcript  filed 
with  the  circuit  clerk,  and  that  the  transcript  must  recite  the 
execution  issued,  with  the  return  thereon,  and  also  that  it  is 
not  merely  the  existence  of  the  judgment  before  the  justice  of 
the  i>eaoe,  the  issuing  of  an  execution  thereon  and  prescribed 
return  thereof  by  the  constable,  that  creates  the  lien  and  au- 
thorizes the  issuing  of  the  execution  by  the  circuit  clerk,  but 
the  filing,  and  recording  in  the  proper  office,  of  the  transcript 
thereof;  and  so,  necessarily,  whether  in  a  given  case  a  lien  is 
created  and  authority  conferred  upon  the  circuit  clerk  to  issue 
an  execution  must  depend,  not  upon  the  facts  existing,  but 
upon  the  transcript  reciting  the  requisite  facts.  A  paper  con- 
taining the  form  and  peculiar  phraseology  of  an  execution,, 
except  that  it  is  unsigned  by  a  justice  of  the  peace,  is  not  an 
execution.  Such  a  paper  could  confer  no  authority  upon  a. 
constable  to  make  a  levy,  and  his  return  upon  it  could  havo 
no  other  effect  than  his  indorsement  upon  any  other  extra- 
judicial paper. 

It  is,  however,  shown,  that  long  subsequent  to  the  execution 
of  the  deed  to  appellees,  and  since,  indeed,  the  first  trial  of 
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that  casei  appellant  obtained  leave  of  the  circuit  court  to 
amend  the  transcript  of  the  justice  of  the  peace,  bj  adding 
the  signature  of  the  justice  of  the  peace  to  the  unsigned  paper 
therein,  having  otherwise  the  form  and  phraseology  of  an  exe- 
cution. But  it  is  a  sufficient  answer  to  this,  that  appellees 
were  not  parties  to  the  proceeding  in  which  this  leave  of 
the  circuit  court  was  obtained,  and  it  is  not  admissible  to 
affect  rights  already  •  vested,  by  an  amendment  of  a  record 
subsequent  to  the  time  of  their  being  vested:  MeCarmiek  v. 
If%etffer,  86  111.  114;  85  Am.  Dec.  888;  Church  v.  English^  81 
111.442. 

We  find  no  reason  justifying  us  in  disturbing  the  judgment 
l>elow,  and  it  is  therefore  affirmed. 


BxioonoN  —  NsoBssmr  of  Sionatubb.  —  An  ord«r  tetiiiig  atidt  a  levy 
Qpon  ezeoation  ia  properly  granted  on  the  ground  that  the  exeoation  was  not 
•ubsoribed  by  the  party  iasaing  it,  or  hia  attorney,  as  required  by  the  staA- 
«te:  Bonetteel  ▼.  Orvis^  28  Wii.  506;  99  Am.  Dec  201.  So  an  unsigned  in* 
dorsement  by  a  justice,  renewing  an  execution,  is  voids  Bark^dA  T.  Valk^  U 
Wend.  Ii6|  27  Am.  Dea  12i. 
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[187  ILUMOIS,  206u] 

Fkaitdulbnt  Conybtamcbs — Rights  as  Birwrar  Pabtibs.  —  A  oonrej- 

ance  of  property  in  fraud  of  creditors  of  the  grantor  is  binding  at  between 
the  parties  to  it;  and  neither  courts  of  law  nor  of  equity  will  aid  a  fraud* 
nlent  grantor  in  recoyeriug  the  property,  or  in  enforcing  the  trust  upon 
which  the  conveyance  was  made. 

Fbaudulbnt  Convrtanobs  —  Effect  of  Rbconybtanob  as  bbtwbbb  thb 
pABTisa  —  While  a  fraudulent  grantee  is  under  no  legal  but  only  a 
moral  obligation  to  reconyey  to  his  grantor,  yet  when  he  makes  a  reoon* 
Teyanoe,  such  act  will  be  binding  on  him,  and  if  the  rights  of  no  inno* 
cent  third  party  have  intervened,  the  fraudulent  grantor  will  become 
reinvested,  both  in  law  and  in  equity,  with  the  title  previously  conveyed 
to  his  grantee. 

Fbaudulbnt  Convbyancxs — Unbboobdxd  REooNYBrANOB — Effiot  of,  ov 
Mortgagee  of  Fraudulent  Grantee.  — When  a  grantor,  under  a 
recorded  conveyance  of  his  land,  made  in  fraud  of  creditors,  remains  in 
open  and  notorious  possession,  and  receives  a  reconveyance  from  hia 
fraudulent  grantee,  which,  being  unrecorded,  is  afterwards  lost  or  stolent 
•  subsequent  mortgagee  of  the  fraudulent  grantee  will  be  deemed  to 
have  had  notice  of  the  title  of  the  fraudulent  grantor  arising  from 
his  possession  under  his  unrecorded  reconveyance,  and  the  mortgage 
will  be  considered  void  as  against  him,  and  set  aside  aa  a  cloud  on  hia 
iitk. 
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Action  by  John  B.  Roll  to  establish  his  title  to  certain 
landy  and  to  remove  certain  clouds  from  his  title.  Judgment 
for  the  plaintiff.  The  defendant,  Springfield  Homestead 
Association,  appealed.    The  facts  appear  in  the  opinion. 

PaUon  and  HamiUon^  for  the  appellant. 

Palmer  and  Shutt^  for  the  appellee. 

Bailky,  J.    It  is  contended  that  the  conreyanoes  by  which 
the  title  to  the  property  in  question  became  vested  in  the  com- 
plainant's son  were  made  with  intent  to  hinder,  delay,  and 
defiraod  the  complainant's  creditors,  and  that  the  complainant, 
therefore,  is  entitled  to  no  relief  as  against  his  fraudulent 
grantee,  or  as  against  the  Springfield  Homestead  Association, 
which  claims  said  property  as  mortgagee  of  said  grantee. 
There  is  evidence  tending  to  sustain  the  charges  of  fraud 
made  by  the  answers,  and  if  the  bill  had  been  brought  to 
compel  an  execution  by  the  alleged  fraudulent  grantee  of  the 
secret  trust  alleged  to  have  been  reposed  in  him  by  said  con- 
veyances, the  contention  here  made  would  have  been  entitled 
to  grave  consideration.    Where  a  conveyance  of  property  is 
made  in  fraud  of  the  creditors  of  the  grantor,  such  convey- 
ance is  binding  as  between  the  parties  to  it,  and  neither  courts 
of  law  or  equity  will  aid  the  fraudulent  grantor  in  recovering 
back  the  property  conveyed,  or  in  enforcing  the  trust  upon 
which  the  conveyance  was  made.    The  courts  will  leave  the 
parties  to  the  fraudulent  transaction  precisely  where  they 
have  placed  themselves  by  their  own  fraudulent  acts,  and 
will  give  aid  or  assistance  to  neither. 

But  that  is  not  this  case.  Here,  as  the  complainant  con- 
tends, his  grantee,  whether  fraudulent  or  otherwise,  has  ac- 
tually and  voluntarily  made  a  reconveyance  to  him  of  said 
property,  and  the  scope  of  the  bill  is  to  have  the  rights  to 
which  the  complainant  has  become  entitled,  by  means  of  such 
reconveyance,  ascertained  and  declared.  While  a  fraudulent 
grantee  is  under  no  legal  obligation  to  reconvey,  he  is  under 
a  moral  obligation  to  do  so,  a?)d  where,  in  fulfillment  of  his 
m  )ral  obligation,  he  actually  makes  a  reconveyance,  such  act 
will  be  valid  and  binding  on  him,  and  if  the  rights  of  no  in- 
nocent third  parties  have  intervened,  the  fraudulent  grantor 
will  become  reinvested,  both  at  law  and  in  equity,  with  the 
title  previously  conveyed  to  his  grantee.  Such  reconveyance 
.  is  not  within  the  condemnation  of  the  statute  of  frauds,  but 
vests  in  him  to  whom  it  is  made  a  title  which  the  courts  will 
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recognize  and  protect  preciselj  as  they  wonld  a  title  derived 
from  any  other  source. 

The  bill  alleges  that,  about  August  1,  1880,  the  complain- 
ant's son,  to  whom  said  property  had  been  conveyed,  at  the 
complainant's  request,  made,  executed,  acknowledged,  and 
delivered  to  the  complainant  a  deed  of  said  property;  that 
said  deed  had  not  been  recorded,  and  that  it  had  been  lost  by 
or  stolen  from  the  complainant,  and  the  prayer  of  the  bill  is, 
that  a  decree  be  entered  establishing  the  complainant's  legal 
title  to  said  property.  The  answers  of  both  defendants  deny 
that  such  deed  was  executed  as  alleged,  or  that  any  such  deed 
ever  existed,  and  the  real  controversy  in  the  case  arises  upon 
the  issue  of  fact  thus  presented.  By  the  decree  of  the  court 
below  that  issue  was  determined  in  favor  of  the  complainant, 
and  the  question  now  is,  whether  that  decree  is  sustained  by 
the  evidence. 

The  evidence  as  to  whether  said  deed  was  executed  as  al- 
leged is  conflicting,  and  is  not  perhaps  in  all  respects  as  clear 
and  satisfactory  as  could  be  desired,  but  after  giving  it  care- 
ful consideration,  we  are  not  prepared  to  say  that  it  is  not 
sufficient  to  warrant  the  finding  of  the  court  below.  John  B. 
Boll,  the  complainant,  testifies  positively  that  about  the  28th 
or  80th  of  July,  1880,  Frank  P.  Boll,  bis  son,  executed  and 
delivered  to  him  a  deed  of  said  property;  that  the  signature 
to  the  deed  was  in  his  son's  handwriting;  that  according  to 
bis  best  recollection  the  deed  was  acknowledged  before  Charles 
Arnold,  a  notary  public,  but  as  to  that  he  is  not  positive;  that 
his  son  handed  him  said  deed  after  it  was  executed,  and  that 
he  placed  it  in  a  bureau  drawer  in  his  room  in  the  house 
where  he  lived,  and  that  he  saw  it  many  times  afterward  in 
that  place  of  deposit;  that  he  first  missed  it  about  July  or 
August,  1888;  that  his  son,  who  was  married  shortly  after 
the  execution  of  said  deed,  and  also  his  wife,  lived  in  the 
same  house  with  the  complainant  for  several  years,  and  had 
complete  access  to  said  room  and  bureau  drawer,  aud  that 
after  said  deed  was  found  to  be  missing,  the  complainant 
charged  them  with  having  taken  it  away,  but  they  denied,  or 
at  least  refused  to  admit,  having  done  so. 

Charles  Arnold  testifies  that  he  was  a  notary  public  in  1880, 
and  that  he  remembers  Frank  P.  Boll's  coming  to  his  office 
that  year  to  get  an  acknowledgment  taken,  and  that  while  he 
does  not  remember  whether  he  actually  took  said  acknowl- 
edgment, he  thinks  he  did.    He  admits,  however,  that  he  did 
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not  examine  the  deed  nor  see  its  contents,  nor  what  land  it 
related  to,  and  his  recollection  of  the  transaction  aeema  to  be 
quite  indistinct 

William  B.  Shutt  testifies  that,  about  1884  or  1885,  he  pur- 
chased, as  the  result  of  a  somewhat  protracted  negotiation 
with  John  E.  Roll,  a  small  lot  which  formed  a  part  of  the 
property  claimed  to  have  been  conveyed  by  Frank  P.  Roll  to 
John  £.  Roll  by  the  deed  the  existence  o£  which  is  now  in 
controversy,  the  price  agreed  upon  being  $350;   that  after 
agreeing  upon  the  terms  of  the  purchase,  he  examined  the 
title  of  said  lot  as  the  same  appeared  of  record,  and  found  it 
to  be  in  Frank  P.  Roll;  that  he  then  went  to  Frank  P.  Roll 
and  told  him  that  the  title  of  a  piece  of  property  which  he 
had  bought  of  his  father  was  in  him,  and  that  as  soon  as  said 
title  was  made  good,  the  purchase  money  was  ready;  that 
Frank  P.  Roll  then  told  the  witness  that  he  had  nothing  to 
do  with  said  lot;  that  the  property  belonged  to  his  father; 
that  he  had  made  to  his  father  a  deed  for  it,  which  his  father 
said  was  not  on  record;  that  thereupon,  at  the  suggestion  of 
the  witness,  John  E.  Roll  and  Frank  P.  Roll  and  wife  joined 
in  the  conveyance  of  said  lot  to  the  witness,  and  that  the  wit- 
ness paid  for  it  with  his  check  payable  to  the  order  of  John 
B.  RolL 

The  testimony  of  these  witnesses  is  met  by  Frank  P.  Roll 
with  a  simple  denial.  He  swears  that  he  never  made  a  deed 
of  the  property  in  question  to  his  father  or  to  any  one  else; 
that  Charles  Arnold  never  took  an  acknowledgment  of  a  deed 
from  him  to  his  father;  that  he  sold  said  lot  to  Shutt,  although 
he  admits  that  the  bargain  was  made  with  Shutt  by  his  father; 
that  he  received  the  consideration,  although  he  admits  that 
it  was  paid  by  a  check,  and  that  he  cannot  remember  who 
drew  the  money  from  the  bank  or  where  it  went  to;  and  as  to 
the  admissions  to  Shutt  in  relation  to  an  unrecorded  deed  to 
his  father,  testified  to  by  that  witness,  he  merely  says  that  he 
does  not  remember  them. 

The  testimony  of  Frank  P.  Roll  stands  uncorroborated,  and 
besides,  the  judge  of  the  court  below  saw  the  witnesses  and 
had  an  opportunity  of  hearing  them  testify,  and  therefore  had 
a  better  opportunity  for  judging  of  their  relative  credibility 
than  we  can  have.  In  view  of  all  the  facts,  we  are  of  the 
opinion  that  the  said  court  was  justified  in  holding  that  the 
clear  preponderance  of  the  evidence  was  in  favor  of  the  com- 
plainanti  and  decreeing  accordingly. 
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The  evidence  clearly  shows  that  at  and  before  the  time  of 
the  execution  of  the  mortgage  to  the  Springfield  Homestead 
Association,  the  complainant  was  ]n  visible  and  notorious 
possessioii  of  that  part  of  the  property  in  question  in  respect 
to  which  the  decree  is  in  favor  of  the  complainant.  Such 
possession  charged  said  association  with  notice  of  the  com- 
plainant's title,  and  the  court  therefore  properly  held  that,  am 
to  that  propertyi  the  mortgage  was  void  as  against  the  com- 
plainant 

The  decree,  being  suppoited  by  the  evidence,  will  be  affirmed. 


Fraudulxrt  Ck>iiviTAiraB8  are  Talid  between  the  partiee  and  their  repre- 
•entattvee;  Gi&eri  v.  Stodtman,  81  Wis.  602;  29  Am.  St  Bep.  922,  and  oaaes 
cited  in  the  note, 

PossissiON  QV  Rkai/it  18  NoTioi  OF  Tttlb:  Lance  ▼.  Chrman,  136  Fa.  St. 
200;  20  Am.  St  Rep.  914;  Johnsitm  t.  Glancey.  4  Blaokf.  94;  28  Am.  Deo. 
45;  but  snch  poeseeaion  muat  be  notoriooa  and  ezclaaive:  Bnyce  t.  Mc(SU^ 
lock,  3  Watta  ft  S.  429;  89  Am.  Dec  36.  Compare  Bardjf  v.  Summers,  10 
Gill  ft  J.  316;  82  Am.  Dea  167;  BaywJtrd  ▼.  ^orrif,  6  GUI,  468;  46  Am. 
Deo.  647;  DutUm  t.  War9chauert  21  Oal.  609;  82  Am.  Deo.  766  (oases  of  ven- 
dor and  purchaser).  On  the  other  hand,  where  the  grantor,  prior  to  his  die* 
corery  of  the  fraud  by  which  a  conveyance  of  the  land  had  been  induoed, 
continued  in  possession  of  the  land  onder  an  a|{reement  with  the  grantee^  it 
was  held  that  snoh  possession  was  not  oonstmctive  notice  of  his  equity 
arising  ont  of  the  fraud  against  one  claiming  onder  a  mortgage  from  the 
grantee:  McUeskey  v.  Fetdman,  76  Wis.  103. 


MoNuLTA    V.    LOOKBIDQB. 

[W  ILUNOIS,  270.] 

BionvxB  Of  RAniWAT —  LxABiLirr  or  in  hib  Oftiotal  Gapaoitt.  — A  re- 
oeirer  of  a  railroad  company,  who  is  exercising  the  franchises  of  snoh 
oompany  and  operating  its  road,  is,  in  his  official  capacity,  amenable  to 
the  rules  of  liability  applicable  to  the  company  when  it  is  operating  the 
road  by  virtue  of  the  same  franchises.  For  torts  committed  by  his 
servants  while  operating  the  railroad  under  his  management  he  is  re- 
sponsible in  such  capacity  upon  the  principle  of  respondeat  superior. 

Rboeivsr  of  Railway  —  Liability  fob  Torts  of  Sbbyants.  —  The  liabiU 
ity  of  a  railroad  receiver  for  the  torts  of  his  servants  in  operating  the 
road  is  a  liability  in  his  official  capacity  only.  The  damages  for  sueh 
torts  cannot  bo  noovered  in  suits  against  him  personally,  hut  may  be 
reoovered  in  suits  in  which  he  is  named  or  designated  as  receiver,  and 
paid  ont  of  the  fund  or  property  which  the  court  appointing  him  has 
placed  in  his  possession  and  under  his  controL 

RiOBiVBB  OF  Railway  —  Torts  of  Servants  of  — Liability  of  Rail- 
way Ck>MPANY  FOR.  —  A  railway  company,  having  no  control  over  the 
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bw  of  its  propertf  or  hk  oorrMit^  h  noi^  in  Iho  aboeaeo  of  ab  ab- 
oololo  liability  impooed  by  otataie^  responsible  for  tbo  negligenoo  or 
torts  of  the  employees  of  the  reoeiTor  in  operating  the  road« 

Rkjbitks  of  JEUiLWAT — AcnoH  AOAIH8T— JuDOMXiiT  iH  Rbm.  —  A  judg- 
ment against  a  reoeiver  of  a  railroad  company,  as  reoeiver*  for  a  liability 
incnrred  by  bis  predecessor  in  office,  is  not  a  personal  judgment  agsinsi 
the  reoeiver,  bnt  is  in  the  natnre  of  a  judgment  In  rem  sgainst  the  mat- 
ters of  the  reoeiTorship  or  the  fund  and  property  which  are  the  subjects 
of  the  trust. 

Rbcxitbr  of  Railway — Id abiutt  fob  Aon  of  PRBDaoisson.  —  When  lia* 
bility  of  a  railway  receiver  is  incurred  for  the  torts  of  his  ssrvants  in 
operating  the  road,  and  after  his  resignation  is  accepted  his  suooessor 
is  appointed  by  the  federsl  court  of  chancery  which  appointed  him,  an 
action  at  law  by  the  aggrieved  party  will  lie  in  the  state  court  against 
such  successor  in  his  representatiTO  capacity. 

BacnYBB  OF  Railway  Affohitbd  by  a  Fkdb&al  Coukt — AcnoN  aoadist, 
WBBBB  WILL  Lix.  — Au  aotiou  at  law  can  be  maintained  in  a  state  court 
against  a  receiTer  of  a  railway  appointed  by  a  federal  chancery  courts 
for  the  torts  of  the  senrants  of  his  predecessor  in  the  same  receiyershipu 

Rbhkdial  Statdtb —  How  Gonstbubb.  — In  construing  a  remedial  statute^ 
its  language,  so  far  as  is  consistent  with  a  fair  construction  of  the  law, 
should  be  so  interpreted  as  to  promote  and  advance  the  remedy. 

FhMk  or  Obbbbal  lasvx  dobs  mot  Pot  in  Issvb  either  the  character  ia 
which  plaintiff  sues  or  the  character  or  capacity  in  which  the  defendant 
issued. 

PiAADivos  —  ADloanoH  bt  Plba  of  bot  Gviltt.  —  When,  in  an  action 
against  the  receiver  of  a  railway  to  recover  for  personal  injury  caused 
by  the  negligence  of  the  servants  of  his  predecessor  in  the  same  reoeiyer- 
shipb  the  declaration  alleges  that  at  the  time  of  the  accident  such 
predecessor  was  receiver  of  such  railway  by  appointment  of  a  certain 
court,  and  as  snch  was  in  possession  of  and  operating  the  road;  that  tbo 
operators  on  the  trains  were  the  servants  of  snch  prbdecessor  as  re- 
ceiver; that  on  a  certain  day  such  predecessor  resigned  his  office  as  such 
receiver,  and  on  the  same  day  said  court  accepted  the  resignation  and 
appointed  the  defendant  as  receiver  to  succeed  his  predecessor;  that 
the  defendant  qualified  and  entered  upon  his  duties  as  such  receiver 
and  suooessor,  ^  a  plea  of  not  guilty  admits  not  only  the  representative 
character  of  the  defendant  when  sued,  but  also  the  allegations  of  the 
declaration  as  to  his  predecessor  and  hia  own  appointment  as  receiver. 

Ibbtrvctioiis — MxANiNO  OF  WoBDfl  "AT  THX  TiMB." — In  an  action  to 
recover  for  the  death  of  a  person  killed  while  attempting  to  cross  a 
railroad  track,  an  instruction  submitting  to  the  jury  the  question  of  hii 
due  care  "  at  the  time  "  of  the  accident  is  not  erroneous  as  limiting  the 
inquiry  to  the  precise  moment  of  collision.  The  words  "  at  the  time  ** 
as  used  in  the  instruction  refer  to  the  whole  transaction,  including  due 
care  in  looking  and  listening  l)efore  attempting  to  croes  the  track,  when 
evidence  on  this  point  is  before  the  jury. 

bnTBUonoBs— Imaooubaoy  im,  whbm  will  not  Rkvbbsb.— Though  in- 
structions given  are  faulty  and  inaccurate,  the  judgment  will  not  bo 
reversed  when  the  record  demonstrates  that  they  were  properly  under- 
■tood  by  the  jury,  and  that  it  was  not  misled,  nor  the  parties  injuriously 
affMted  thereby. 
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Action  to  recover  for  death  caused  by  negligence.  Oa 
January  15, 1887,  James  Molohan  and  his  wife,  while  attempt- 
ing to  cross  the  track  of  the  Wabash,  St.  Louis,  and  Pacific 
Railway  Company,  in  a  sleigh,  at  a  public  crossing  were 
struck  by  an  engine  belonging  to  said  company,  and  ^  illed. 
On  July  13,  1887,  Lockridge,  the  defendant  in  error  r^ 
administrator  of  such  deceased  persons,  brought  an  aci  on 
against  the  plaintiff  in  error  as  receiver  of  said  railway  con. 
pany  for  causing  their  deaths.  The  declaration  alleged  negli- 
gence in  failing  to  give  proper  signals  when  approaching  the 
crossing;  in  allowing  a  growth  of  trees  and  shrubbery  to  re- 
main on  the  right  of  way  about  the  crossing,  which  prevented 
the  persons  killed  from  seeing  the  engine  in  time  to  avoid 
being  struck  by  it;  and  also  in  allowing  the  engine  to  be 
driven  at  a  high  and  reckless  rate  of  speed.  The  declaration 
also  alleged  "  that  on  the  sixteenth  day  of  December,  1886,  in 
a  certain  cause  in  equity  then  pending  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  Illinois,  wherein 
the  Central  Trust  Company  of  New  York,  and  others,  were 
complainants,  and  the  Wabash,  St.  Louis,  and  Pacific  Rail- 
way Company,  and  others,  were  defendants,  one  Thomas  M. 
Cooley  was,  by  the  order  of  said  court,  appointed  receiver  of 
the  Wabash,  St.  Louis,  and  Pacific  Railway  Company,  and 
was  then  and  there  duly  qualified  as  such  receiver,  and  from 
thenceforward,  until  the  first  day  of  April,  A.  D.  1887,  had 
possession  of,  used,  and  operated  said  railway,'^  etc.  And 
such  declaration  concluded  as  follows:  '^And  the  plaintiff 
further  avers  that  said  Thomas  M.  Cooley  afterwards,  to  wit, 
on  the  first  day  of  April,  A.  D.  1887,  resigned  his  said  ofiice 
of  receiver,  as  aforesaid,  and  the  said  circuit  court  of  the 
United  States  for  the  southern  district  of  Illinois  accepted  the 
resignation  of  said  Thomas  M.  Cooley  as  such  receiver,  and 
afterwards,  to  wit,  on  the  first  day  of  April,  A.  D.  1887,  the 
court  last  aforesaid,  by  an  order  entered  in  the  said  cause 
aforesaid,  appointed  the  defendant,  John  McNulta,  receiver 
of  said  Wabash,  St.  Louis,  and  Pacific  Railway  Company; 
that  said  defendant,  John  McNulta,  then  and  there  duly  quali- 
fied as  such  receiver,  and  he  thenceforward  has  been  in  posses- 
sion of,  using,  and  operating  said  railway  as  such  receiver.** 
Defendant  interposed  a  plea  of  not  guilty.  At  the  close  of 
plaintiff's  testimony,  defendant  moved  the  court  to  instruct 
the  jury  that  upon  the  evidence  plaintiff  was  not  entitled  to 
recover.    The  court  refused  to  grant  the  motion,  and  defend- 
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ant  dulj  excepted.    The  following  instructions  were  given  at 
the  request  of  the  plaintiff:  ^  1.  The  court  instructs  the  jury, 
that  if  they  believe  from  the  evidence  that  the  plaintifiTs  in- 
testates,  while  exercising  ordinary  care  to  avoid  injury,  were 
killed  by  the  negligence  of  the  defendant,  as  charged  in  the 
declaration,  they  will  find  for  the  plaintiff."    ''3.  The  court 
Tu^  iher  instructs  you,  that  if  you  believe  from  the  evidence 
that  the  agents  or  servants  of  the  defendant  in  charge  of  the 
engine  in  question  failed  to  ring  a  bell  or  sound  a  whistle 
eGntinnoasly,  for  a  distance  of  eighty  rods  before  reaching  the 
crossing,  and  that  James  Molohan  and  Mary  B.  Molohan, 
while  attempting  to  pass  over  the  railroad  track  at  said  cross- 
ing, were  exercising  due  care  and  caution  for  their  own  safety, 
and  were  struck  and  killed  at  said  crossing  by  an  engine  then 
in  charge  of  such  agents  or  servants,  and  that  such  killing 
was  the  direct  result  of  the  failure  of  said  agents  or  servants 
to  ring  a  bell  or  sound  a  whistle,  then  the  jury  should  find 
for  the  plaintiff."    **  4.  The  court  instructs  the  jury,  that  evi- 
dence of  the  general  habit  of  James  Molohan  when  crossing 
railroad  crossings  may  be  taken  into  consideration  by  the 
jury,  tc^ether  with  all  the  facts  and  circumstances  in  evidence, 
in  determining  the  degree  of  care  used  by  the  deceased  while 
attempting  to  cross  the  defendant's  railroad  at  the  time  they 
were  killed,  and  that  it  is  not  necessary  that  the  plaintiff 
should  show,  by  an  eye-witness,  as  to  said  Molohans'  care  and 
caution  exercised  by  them  at  the  crossing  at  the  time  they 
were  killed,  in  order  for  the  plaintiff  in  this  case  to  recover, 
provided  you  believe  from  the  evidence,  and  all  the  facts  and 
circumstances  in  evidence,  that  they  were  exercising  ordinary 
care  and  caution  for  their  own  safety  at  the  time  they  at- 
tempted to  cross  the  said  railroad  track."    The  court  refused 
to  give  the  following  instruction,  upon  the  request  of  the  de- 
fendant: "4.  The  court  instructs  the  jury,  that  it  is  averred 
in  plaintiff's  declaration  that  at  the  time  of  the  accident  in 
question  Thomas  M.  Cooley  was  operating  the  railway  as  a 
receiver,  and  that  the  defendant  was  subsequently  appointed 
the  successor  of  said  Cooley  as  such  receiver;  and  the  court 
instructs  you,  that  to  entitle  the  plaintiff  to  recover,  this 
averment  must  be  proved,  and  unless  the  plaintiff  has  made 
such  proof,  the  jury  should  find  for  the  defendant,  without 
regard  to  all  other  questions  in  the  case."    Verdict  and  judg- 
ment for  the  plaintiff  for  six  thousand  dollars,  and  defendant 
appealed. 
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Oeorge  B.  Burnett^  for  the  plaintiff  in  error. 

Patton  and  namiltan^  and  Bieka  and  Or&ighton^  for  the  de» 
fendant  in  error. 

Baksb,  J.  The  two  principal  questions  for  determination 
are:  1.  Can  an  action  at  law  be  maintained  against  a  receiver 
for  the  tort  of  the  servants  of  his  predecessor  in  the  same  re- 
ceivership? and  2.  If  such  action  can  be  maintained,  did  tbo 
general  issue  put  the  plaintiff  upon  proof  of  the  averments  of 
his  declarations,  that  at  the  time  of  the  injuries  complained 
of  Cooley  was  operating  the  railway  as  receiver,  and  that  tho 
defendant  was  subsequently  appointed  his  successor  in  the 
receivership.  In  addition  to  these,  several  questions  of  minor 
importance  arise  upon  the  rulings  of  the  trial  court  on  thb 
instructions. 

1.  A  receiver  of  a  railroad  company,  who  is  exercising  the 
franchises  of  such  company  and  operating  its  road,  is,  in  his 
official  capacity,  amenable  to  the  same  rules  of  liability  that 
are  applicable  to  the  company  when  it  is  operating  the  road 
by  virtue  of  the  same  franchises.  For  torts  committed  by  his 
servants  while  operating  the  railroad  under  his  management, 
he  is  responsible  upon  the  principle  of  respondeat  superior. 
The  liability,  however,  is  not  a  personal  liability,  but  a  lia- 
bility in  his  official  capacity  only;  and  the  damages  for  such 
torts  are  not  to  be  recovered  in  suits  against  him  personally, 
and  collected  on  executions  against  his  individual  property, 
but  recovered  in  suits  or  proceedings  in  which  he  is  named  or 
designated  as  receiver,  and  to  be  paid  only  out  of  the  fund  or 
property  which  the  court  appointing  him  has  placed  in  his 
possession  and  under  his  control.  The  corporation  itself, 
having  no  control  over  either  the  receiver  or  his  servants,  is 
not,  in  the  absence  of  an  absolute  liability  i?nposed  upon  the 
company  by  statute,  responsible  for  the  negligence  or  torts  of 
the  employees  of  the  receiver,  and  no  suit  against  it  for  darn- 
ages  occasioned  thereby  can  be  maintained.  These  rules  of 
law  are  well  settled,  and  have  been  held  in  many  adjudicated 
cases,  and  are  laid  down  in  tfie  text-books. 

In  the  case  at  bar  the  judgment  was  not  against  McNulta 
personally,  but  against  him  in  his  official  capacity  of  receiver, 
and  no  execution  was  awarded  against  him,  either  personally 
or  otherwise.  The  judgment  was,  that  the  plaintiff  ''have 
and  recover  of  and  from  said  defendant,  John  McNulta,  re» 
ceiver  of  the  Wabash,  St.  Louis,  and  Pacific  Railway  Com- 
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panjy  the  aaid  -sum  of  six  thousand  dollars,  as  his  damages 
aforesaid,  to  be  paid  in  due  course  of  administration  of  the 
irost)  together  with  his  costs  and  charges  herein  expended.'' 

It  seems  to  us  that  the  expression  found  in  the  judgment^ 
^to  be  paid  in  due  course  of  administration  of  the  trust,"  af« 
fords  the  key  for  the  solution  of  the  question  whether  or  not 
an  action  at  law  can  be  maintained  against  a  reoeiTsr  for  the 
tort  of  the  servants  of  his  predecessor  in  office.  The  judg* 
ment^  in  substance  and  in  fact,  is  not  a  judgment  against 
John  McNulta,  but  a  judgment  against  John  McNulta,  re- 
ceiver, etc,  and  to  be  paid  out  of  the  funds  and  property  in 
his  hands  as  such  receiver, — in  other  words,  a  judgment 
mgainst  the  matter  of  the  receivership,  which  the  court  of 
chancery  authoritatively  organised  in  a  certain  cause  in 
equity  pending  therein,  wherein  the  Central  Trust  Company 
of  New  York,  and  others,  were  complainants,  and  the  Wabash, 
St.  Louis,  and  Pacific  Railway  Company,  and  others,  were 
defendants.  The  judgment  is,  as  it  were,  in  the  nature  of  a 
judgment  in  retOy  and  the  res — the  thing  against  which  it 
has  validity  and  force — is  the  matter  of  the  receivership,  the 
administration  in  the  chancery  court  of  the  trust,  and  the  fund 
and  property  which  are  the  subjects  of  the  trust  The  r^ 
ceiver  is  sued  as  such,  and  merely  because  he  is,  for  the 
time  being,  the  tangible  representative  of  the  matter  of  the 
receivership.  Although  Cooley  may  have  been  at  one  time 
receiver,  and  may  have  resigned,  and  McNulta  may  have 
been  appointed  his  successor  in  office,  yet  all  the  while  the 
identity  of  the  re$ — the  matter  of  the  receivership  constituted 
by  the  court  in  the  chancery  suit  brought  by  the  Central 
Trust  Company  and  others — was  preserved.  The  liability 
for  the  torts  and  negligences  charged  in  the  declarations  was 
upon  the  administration  undertaken  by  the  chancery  court, 
and  was,  through  such  court,  enforceable  against  the  fund 
and  property  which  were  the  subjects  of  the  trust  being  ad« 
ministered,  and  followed  such  fund  and  property  into  whose- 
soever's  hands  they  came  as  receiver. 

The  torts  which  are  complained  of  in  the  declarations  were 
not  the  personal  negligence  of  Cooley,  but  the  negligences  of 
his  servants  in  his  capacity  of  receiver,  —  in  other  words,  the 
negligences  of  the  receiver;  and  when  McNulta  succeeded  him 
in  the  same  receivership,  they  continued  to  be  negligences  of 
the  receiver,  and  negligences  for  which  such  receivership  was 
liable,  and,  by  relation,  negligences  of  McNulta,  receiver,  since 
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be,  and  he  only,  was  the  legal  representative  of  the  receiver- 
ehip.  The  ground  of  the  liability  of  plaintiff  in  error,  as  re- 
ceiver, grows  out  of  the  relation  of  Cooley,  the  former  receiver, 
to  the  railroad  which  he  operated,  and  the  continuation  and 
identity  of  that  relation  in  plaintiff  in  error,  as  his  successor 
in  the  same  receivership. 

In  Davis  v.  Duncan^  19  Fed.  Rep.  477,  the  court  said:  ''The 
proceedings  against  a  receiver,  as  receiver,  for  the  wrongs  of 
bis  employees  is  in  the  nature  of  a  proceeding  in  rem,  and 
renders  the  property  in  his  hands  as  such  liable  for  compen- 
sation for  such  injuries."  In  Farmers^  Loan  etc,  Co.  v.  Central 
R.  R.  Co.  of  lowaj  7  Fed.  Rep.  639,  the  court  said:  "It  is 
therefore  obvious  that  suits  against  receivers  are  really  and 
substantially  suits  against  the  fund  or  property  of  which  they 
are  custodians.  They  represent  the  property  or  fund.  If 
judgment  be  obtained  against  them,  the  court  orders  it  to  be 
satisfied  out  of  the  fund  or  property.'' 

The  defendant  in  error  alleges  negligence  on  the  part  of  the 
employees  of  Cooley,  receiver,  whereby  his  intestates  were  killed, 
and  he  claims  that  he  is  lawfully  entitled  to  recover  damages 
therefor.  No  suit  lies  against  the  company  whose  railroad 
was  being  operated  by  Cooley:  High  on  Receivers,  sec.  896; 
2  Rorer  on  Railroads,  896.  No  suit  can  be  maintained 
against  Cooley  personally,  or  as  an  individual:  High  on  Re- 
ceivers, sec.  395;  2  Rorer  on  Railroads,  298.  Cooley  having 
been  discharged  from  the  receivership,  no  suit  can  be  prose- 
cuted against  him,  in  an  official  or  representative  capacity, 
for  torts  committed  by  his  employees  while  he  was  receiver:  2 
Rorer  on  Railroads,  899;  High  on  Receivers,  2d  ed.,  sec.  398  b, 
and  authorities  there  cited. 

In  New  York  and  Western  Union  Tel.  Co.  v.  Jewett^  115 
N.  Y.  166,  the  court  says:  "Obviously,  after  the  receiver  has 
been  discharged,  and  the  property,  by  the  action  of  the  court, 
has  all  been  taken  out  of  his  hands,  there  can  be  no  propriety 
whatever  in  any  further  proceedings  against  him,  because 
thereafter  he  ceases  to  represent  any  one.  He  can  no  longer 
act  for  or  represent  the  company  or  its  creditors,  or  any  other 
person  interested  in  the  property;  and  manifestly  the  court 
could  not  thereafter  make  an  order  that  he  should  pay  a  credi- 
tor, he  no  longer  having  any  funds  out  of  which  payment 
could  be  made:  Farmers*  Loan  etc.  Co.  v.  Central  R.  R.  Co.  of 
loway  2  McCrary,  181.  It  would  be  a  very  singular  proceed- 
ing to  permit  a  creditor  to  litigate  his  claim  with  a  person  who 
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was  formerly  a  receiver,  bat  who  has  ceased  to  be  sneh,  and 
who  is  no  longer  the  officer  or  agent  of  the  conrt,  or  snbject 
to  its  control.'' 

There  being,  then,  no  right  of  action  either  against  the  rail* 
road  company  or  personally  against  Cooley,  the  late  receiver, 
or  against  Cooley  in  any  representative  capacity,  is  defendant 
in  error  without  remedy  at  law,  for  the  enforcement  of  his 
purely  legal  rights  of  action? 

Section  2  of  the  act  of  Congress  of  March  3,  1887,  provides 
as  follows:  ''That  whenever,  in  any  cause  pending  in  any 
court  of  the  United  States,  there  shall  be  a  receiver  or  man* 
agar  in  possession  of  any  property,  such  receiver  or  manager 
shall  manage  and  operate  such  property  according  to  the  re* 
quirements  of  the  valid  laws  of  the  state  in  which  such  prop* 
erty  shall  be  situated,  in  the  same  manner  the  owner  or 
possessor  thereof  would  be  bound  to  do  if  in  possession 
thereof.''  And  section  3  of  the  act  reads  thus:  "  That  every 
receiver  or  manager  of  any  property,  appointed  by  any  court 
of  the  United  States,  may  be  sued  in  respect  of  any  act  or 
transaction  of  his  in  carrying  on  the  business  connected  with 
Buch  property,  without  the  previous  leave  of  the  court  in  which 
such  receiver  or  manager  was  appointed;  but  such  suit  shall 
be  subject  to  the  general  equity  jurisdiction  of  the  court  in 
which  such  receiver  or  manager  was  appointed,  so  far  as  the 
same  shall  be  necessary  to  the  ends  of  justice." 

It  is  unnecessary  to  state  in  detail  the  defects  and  mis- 
chiefs in  the  administration  of  the  law  which  this  act  of  Con- 
gress was  intended  to  remedy.  Suffice  it  to  say,  that  it  is  the 
evident  intention  of  the  statute  that  a  plaintiff  who  has  a 
strictly  legal  light  of  action,  and  a  claim  for  unliquidated 
damages  enforceable  against  and  payable  out  of  property 
which  is  in  the  possession  and  under  the  control  of  a  receiver 
appointed  by  a  federal  court,  shall  not  be  deprived  of  his 
action  at  law,  and  of  the  right  of  trial  by  jury.  In  constru* 
ing  a  remedial  statute,  its  language,  so  far  as  is  consistent 
with  a  fair  construction  of  the  law,  should  be  so  interpreted 
as  to  promote  and  advance  the  remedy.  It  was  the  legislative 
intention  that  the  suits  provided  for  in  the  act  should  be  main* 
tainable  in  respect  to  all  acts  or  transactions  of  receivers  in 
carrying  on  the  business  connected  with  the  property  in  their 
possession  and  controL  It  is  improbable  that  it  was  the  in- 
tention that  defendant  in  error  should  have  the  benefits  con* 
farred  by  the  act  provided  Cooley  continued  to  be  receiver, 
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but  should  be  deprived  of  such  benefits  in  the  event  Cooley 
resigned  and  was  succeeded  in  the  office  of  receiver  by  Mc* 
Nulta.  It  is  unreasonable  to  suppose  that  it  was  the  inten* 
tion  of  Congress  that  actions  at  law  should  not  be  maintained 
for  torts  committed  by  the  employees  of  a  receiver  unless  such 
actions  were  brought  and  prosecuted  to  judgment  while  such 
particular  receiver  remained  in  office,  for  in  that  event  the 
right  to  prosecute  suits  at  law,  and  the  right  to  trial  by  jury, 
which  are  the  rights  which  the  statute  intended  to  preserve 
and  protect,  could  at  any  and  at  all  times  be  cut  ofi*  and  de- 
stroyed by  the  resignation  or  discharge  of  the  particular 
receiver  during  whose  administration  of  the  receivership  the 
torts  were  committed  or  injuries  received.  If  it  is  not  mani- 
festly in  conflict  with  the  language  of  the  act,  it  should  receive 
such  an  interpretation  as  will  be  commensurate  to  the  mis- 
chiefs which  were  intended  to  be  remedied  by  it.  The  word 
'*  every,"  and  the  clause  ''may  be  sued  in  respect  of  any  act 
or  transaction  of  his,'*  found  in  section  3,  should  not  receive 
the  narrow  and  restricted  construction  contended  for  by  plain* 
tiff  in  error.  The  word  "  his"  refers  to  the  officer  who  is  the 
receiver  or  manager  of  the  property  which  is  the  subject  of  the 
trust  organized  by  the  court,  and  is  not  to  be  restricted  to 
some  one  individual  who,  at  a  particular  time  during  the  ex* 
istence  of  the  receivership,  filled  that  office. 

Our  conclusion  then  is,  that  an  action  at  law  can  be  main- 
tained against  one  receiver  for  the  torts  of  the  servants  of  his 
predecessor  in  the  same  receivership. 

2.  It  is  conceded  by  plaintiff  in  error,  that  when  the  gen- 
eral issue  alone  is  pleaded  it  does  not  put  in  issue  either  the 
character  in  which  the  plaintiff  sues,  or  the  character  or  ca- 
pacity in  which  the  defendant  is  sued.  It  is  claimed,  how- 
ever, that  in  the  case  at  bar  the  general  issue  admitted  that 
McNulta  was  receiver  at  the  time  he  was  sued,  and  that  only. 
We  think  this  is  placing  too  restricted  a  signification  upon 
the  implied  concessions  made  by  the  pleadings.  Suppose  that 
a  declaration  alleged  that  A,  since  deceased,  made  his  last 
will  and  testament,  by  which  he  appointed  B  his  executor, 
and  that  B  qualified  and  acted  as  such  executor;  that  B  after- 
wards resigned  his  office  of  executor,  and  was  discharged,  and 
that  C  was  thereupon  appointed  administrator  de  bonia  non, 
cum  testamento  annezo^  and  duly  qualified  as  such  adminis- 
trator, and  became  and  was  the  successor  in  office  to  B;  and 
further  suppose  the  suit  was  brought  against  G,  as  such  ad* 
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miniBtrator,  and  for  the  purpose  of  enforcing  a  legal  liability 
aesuxned  by  or  imposed  upon  B  in  hie  capacity  of  executor, 
and  the  declaration  alleged,  in  apt  language,  tbe  facts  above 
stated,  and  also  the  particular  cause  of  action  sought  to  be 
enforced.  In  sucb  state  of  the  case,  the  general  issue  and  no 
other  plea  being  filed,  there  would  be  an  implied  admission, 
not  only  that  C  was  administrator  at  the  time  of  suit  brought, 
but  alec  implied  admissions  that  B  was  executor  at  the  time 
when,  etc.,  and  that  C  was  successor  in  office  to  B,  as  averred 
in  the  declaration. 

Again,  suppose  suit  was  brought  against  the  Illinois  Cen* 
tral  Railroad  Company,  and  the  declaration  averred  that  at 
the  time  when,  etc.,  said  company  was  operating  the  Illinois 
Central  Railroad  from  Chicago  to  Cairo,  at,  etc.,  on,  etc.,  afore- 
said, the  plaintiff  was  a  passenger  on  said  railroad,  and  that 
by  means  of  certain  specified  negligences  on  the  part  of  the 
servants  of  the  railroad  company  operating  the  train  upon 
which  he  was  a  passenger,  he,  the  plaintiff,  received  certain 
personal  injuries.      The  plea  of  not  guilty,  and  that  only, 
being  interposed,  it  could  not  properly  be  claimed  that  the 
suit  of  the  plaintiff  must  fail,  and  for  the  reason  that  he  did 
not  introduce  at  tbe  trial  a  witness  who  could  testify,  from  his 
personal  knowledge,  that  at  the  time  when,  etc.,  the  corpora- 
tion sued  was  operating  the  railroad,  and  that  the  conductor, 
engineer,  fireman,  and  others  operating  the  train,  had  been 
employed  by  the  company  sued,  and  were  in  fact  its  servants, 
and  not  the  servants  of  some  receiver  or  other  person  or  cor- 
poration.    In  the  case  last  stated  it  would  be  impliedly  con- 
ceded by  the  pleadings,  not  only  that  the   Illinois  Central 
Railroad  Company  was  a  corporation,  but  also  that  at  the 
time  of  the  alleged  injury  it  was  operating  the  particular  line 
of  railroad  mentioned  in  the  declaration,  and  that  the  opera- 
tives in  charge  of  the  train  being  run  on  said  road  were  its 
servants  and  employees. 

The  two  supposed  cases  above  stated,  taken  together,  pre- 
sent, in  substance,  the  case  that  appears  in  the  record  now 
before  us.  The  admission  upon  the  pleadings  is  of  the  char- 
acter and  capacity  in  which  the  defendant  is  sued.  That 
character  and  capacity  includes  not  only  the  bare  fact  that 
at  the  time  that  suit  was  instituted  plaintiff  in  error  was  re- 
ceiver, but  the  further  facts  alleged  in  the  declarations,  that 
at  the  time  when,  etc.,  Cooley  was  receiver  of  the  Wabash,  St. 
Louis,  and   Pacific   Railway   Company,  by  appointment  of 
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court  made  in  the  cause  in  equity  designated  in  the  declara- 
tions, and  was  in  possession  of  and  operating  the  line  of  rail* 
way  mentioned  therein,  as  such  receiver,  and  that  the  em* 
ployees  operating  the  trains  on  said  road  were  the  servants  of 
said  Cooley,  as  such  receiver,  and  that  on  April  1,  1887,  said 
Cooley  resigned  his  office  of  receiver,  and  the  court  accepted 
such  resignation,  and  on  the  same  day,  and  in  the  same  cause, 
appointed  McNulta  as  such  receiver,  and  as  successor  in  office 
to  Cooley,  and  that  he,  McNulta,  then  and  there  qualified,  and 
entered  upon  his  duties  as  such  receiver.  In  line  with  what 
we  have  thus  stated  on  this  point  ia  the  case  of  McNvlia  ▼• 
Enack,  134  lU.  46. 

The  views  we  have  expressed  sufficiently  indicate  our  opin- 
ion that  the  trial  court  committed  no  error  in  refusing  to  in« 
struct  the  jury  as  requested  by  plaintiff  in  error. 

3*  It  is  objected  that  the  first  and  third  instructions  given 
at  the  instance  of  defendant  in  error  virtually  told  the  jury 
that  there  was  evidence  before  them  from  which  they  might 
find  the  injuries  were  inflicted  by  McNulta,  receiver,  whereas 
there  was  no  evidence  whatever  that  McNulta  or  his  servants 
inflicted  the  injuries.  The  expressions  in  said  instructions, 
"were  killed  by  the  negligence  of  the  defendant,  as  charged 
in  the  declaration,''  and  ^^  the  agents  or  servants  of  the  defend* 
ant  in  charge  of  the  engine  in  question,"  are  not  strictly  ac- 
curate. We  have  no  doubt  but  that  the  court  understood 
that  the  "  defendant "  referred  to  in  said  instructions  was  the 
receiver  in  possession  of  and  operating  the  road  when  the  in* 
testates  were  killed,  and  whose  successor  in  office  McNulta 
was.  The  jury  manifestly  so  understood  them,  for  otherwise 
they  could  not,  under  the  instructions  of  the  court,  have  re- 
turned a  verdict  for  defendant  in  error.  It  is  also  perfectly 
plain  that  the  plaintiff  in  error  and  his  attorneys  so  under- 
stood and  used  the  expression  "  the  defendant,"  for  i-n  the  first 
instruction  given  at  his  and  their  instance  is  found  the  phrase, 
''no  other  acts  of  negligence  on  the  part  of  the  defendant"; 
in  his  and  their  fourth  instruction  occur  the  words,  "  that  the 
defendant  was  guilty  of  negligence,"  and  the  further  words, 
'*  that  the  defendant  was  guilty  of  the  negligence  complained 
of";  and  in  his  and  their  twelfth  instruction  the  expression, 
*'  that  the  defendant  is  guilty  of  each  and  all  of  the  acts  of 
negligence  charged  in  the  plaintiff's  declaration."  It  would 
be  subversive  of  justice,  even  if  the  instructions  are  not  liter* 
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alljr  accurate,  to  reverse  a  judgment  for  an  inaccuracy  which, 
the  record  demonstrates,  neither  misled  the  jury,  nor  misled 
or  injuriously  affected  any  one  else. 

4.  It  is  urged  that  instruction  No.  4,  for  defendant  in  error, 
was  erroneous.  The  claim  is,  that  it  limited  the  inquiry  of 
the  jury  as  to  the  exercise  of  ordinary  care  by  the  deceased 
to  the  moment  of  time  when  they  were  killed,  and  to  the  im- 
mediate time  they  were  in  the  act  of  crossing  the  railroad 
track.  The  general  habit  of  James  Molohan  of  looking  and 
and  listening,  and  of  care  and  caution  when  approaching  or 
attempting  to  cross  railroad  tracks,  was  in  evidence.  The  in- 
struction called  the  attention  of  the  jury  to  this  "  general 
habit  **  of  Molohan,  and  in  connection  therewith  used  the  ex- 
pressions, "at  the  time  they  were  killed,"  and  ''at  the  time 
they  attempted  to  cross  the  railroad  track."  The  jury  oould 
not  reasonably  have  understood  the  instruction  otherwise  than 
as  referring  to  the  occasion  on  which  the  intestates  attempted 
to  cro^s  the  track  and  were  killed.  As  was  said  by  this  court 
in  Lake  Shore  etc.  Ry  Co.  v.  Johnsen^  135  111.  641 :  "The  words 
'at  the  time,'  as  used  in  the  instruction,  refer  to  the  whole 
transaction." 

In  Chicago  etc.  Ry  Co,  v.  Halsey^  138  111.  248,  cited  by  plain- 
tiff in  error,  the  instruction  involved  was  quite  different  from 
that  here  in  question,  and  was  based  upon  a  wholly  different 
state  of  facts,  and  the  objection  to  it  was,  that  by  it  certain 
facts  and  circumstances  in  evidence,  and  bearing  upon  the 
matter  of  the  conduct  of  the  deceased  as  he  approached  the 
crossing,  were  ignored,  and  the  attention  of  the  jury  restricted 
to  the  fact  and  the  effect  of  the  absence  of  direct  evidence  of 
what  said  deceased  did  at  the  immediate  time  of  the  injury. 
Here  there  was  no  such  restriction,  but  reference  was  made 
to  a  habit,  which  necessarily  called  the  attention  of  the  jury 
to  the  conduct  of  the  intestates  preceding  the  immediate  time 
of  the  injury.  The  matter  of  the  care  required  in  approach- 
ing the  crossing  was  very  fully  covered  and  explained  by  very 
numerous  instructions  given  at  the  instance  of  plaintiff  in 
error.  Besides  this,  it  appears  from  the  special  findings  of 
fact  made  by  the  jury,  that  they  affirmatively  found,  from  the 
evidence,  that  the  deceased,  as  they  approached  the  tracks 
and  before  driving  upon  it,  looked  and  listened  for  the  ap- 
proach of  an  engine  or  train.  This  renders  it  absolutely  cer- 
tain that  the  jury  were  not  misled  by  the  instruction. 
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We  find  no  error  in  the  record  for  whieb  the  judgment 
should  be  reversed*  The  judgment  of  the  appellate  court  is 
affirmed,  ^_^ 

RBOXiVERa  OF  Railroad  Gompanib8,  LrABTLrrr  of. — That  »  receiver 
is  liable  in  his  official  capaoity  for  injuries  resulting  from  the  negligent  opeviL* 
tion  of  the  road,  in  all  cases  in  which  the  couipauy  itself  would  be  liable  if 
it  were  carrying  on  the  business  in  its  own  name,  see  extemled  note  to 
NagleA  r,  Alexandria  etc  R,  R,  Co.,  5  Am.  St.  Rep.  S15,  Sid,    A  receiver 
empowered  to  take  possession  of,  control,  and  operate  a  railway  is,  in  some 
sense,  the  representative  of  the  corporation  that  owns  it:    f/otpe  ▼.  tiardmfft 
76  Tex.  17;  18  Am.  St  Hep.  17.     Uuder  the  Texas  statute  making  the  "pro- 
prietor, owner,  charterer,  or  hirer  "  of  a  railroad  liable  for  injuries  caused  by 
negligence,  a  receiver  is  held  not  liable  for  injuries  resulting  in  death: 
Toakwn  r.  Selph,  84  Tex.  607;  Turner  ▼.  Cross,  83  Tex.  218.     But  where  no 
personal  judgment  is  asked  against  a  receiver,  it  is  unimportant  whether 
the  defect  causing  the  injury  existed  when  the  railroad  came  into  his  haudB, 
or  whether  he  had  been  in  charge  a  sufficient  time  to  repair  the  defeoE: 
Bonner  r.  Mayfield^  82  Tex.  234;  Clark  v.  Dyer^  81  Tex.  339;  Texas  etc,  R'y 
Co,  ▼.  Oeiger^  79  Tex.  13. 

Rbcsivbrs. — Ltabilttt  of  Railroad  Compant  for  injuries  inflicted 
while  the  road  was  in  the  hands  of  receivers  is  discussed  in  the  note  to  Texas 
Pacific  R*y  Co.  v.  Johnson,  18  Am.  St.  Rep.  75-78.  Later  cases  adopt- 
ing the  same  rule  as  this  case  are  Texas  etc.  R*y  Co.  v.  Brick,  83  Tex.  5*26; 
29  Am.  St.  Rep.  675;  BogrfS  v.  Btvwn,  82  Tex.  41;  Texas  etc  R"y  Co,  y, 
Bailey,  83  Tex.  19;  Texas  etc  R"y  Co.  v.  Huffman,  83  Tex.  286;  Texns  etr. 
R*y  Co,  r,  Comstock,  83  Tex.  537.  The  broad  principle  is,  that  the  railroaf 
company  is  liable  for  any  claim  which  should  have  been  paid  by  the  re- 
ceiver out  of  the  earnings  of  the  road. 

Reoeiyjcr. — Tbrminatton  of  LiABiLrrr  bt  Discharob. — See  eases 
cited  in  note  to  Texas  Pacific  I^y  Co,  r.  Johiaon,  18  Am.  St.  Rep.  77. 
After  the  discharge  of  a  receiver  and  surrender  by  him  ef  the  assets,  no 
judgment  ean  be  rendered  against  him  to  bind  the  property,  although  in  his 
possession  when  the  suit  was  begun.  Nevertheless  the  discharge  does  not 
abate  the  suit,  which  may  be  prosecuted  against  his  snccossor:  Bond  v.  State^ 
63  Miss.  648. 

RscEivKRa  Appointed  bt  Fedbbal  Courts,  Actions  aqatnst.  —  A  state 
court  has  jurisdiction  of  a  suit  against  a  receiver  appointed  and  acting 
on  an  order  made  by  the  United  States  court:  SoiUfiem  Pac  R*y  Co,  ▼. 
Jdaddox,  75  Tex.  300.  But  in  an  action  against  such  receiver  for  damages, 
it  is  error  for  the  district  court  to  prescribe  the  particular  funds  out  of  which 
the  judgmeut  should  be  paid.  The  judgment  should  be  against  the  receiver 
in  his  official  capacity,  leaving  the  matter  of  its  enforcement  to  be  determined 
by  the  court  having  jurisdiction  of  the  receivership,  in  view  of  the  rights  of 
all  persons  interested  in  the  proper  application  of  the  fund  in  the  custody  of 
the  court;  Brown  v.  Brown,  71  Tex.  355.  For  a  case  in  which  it  was  held 
that  an  action  for  trespass  could  not  bo  maintained  in  a  state  court  against 
a  receiver  appointed  pendente  lite,  by  a  federal  court,  merely  for  the  purpose 
of  foreclosing  mortgages  on  the  oorponto  property  of  a  railway  company, 
see  Decker  ▼.  Gardner,  124  N.  Y.  334. 

Remedial  Statcttes  should  be  Construed  Liberally:  Omdoff  v. 
Tm-man,  2  Leigh,  200;  21  Am.  Dec.  608;   WluU  v.  The,  Maiy  Ann,  6  CaL  462; 
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65  Am.  Dec  523;  Unkm  Pac  B^y  Co.  r.  2>€  Bust,  12  CoL  294;  13  Am.  St. 
Rep.  221. 

Plia  or  GcKSRAL  iBsrs  m  a  Waiybb  of  all  objaetioiu  to  tiio  penon  of 
the  plaintiff,  aad  admits  hia  capacity  to  sue  in  the  action:  Brown  ▼.  lUhu, 
S7  Coniu  84;  71  Am.  Deo.  49;  McIiUire  r.  Preston^  6  Gilm.  48;  48  Am.  Deo. 
321. 

InKrHUonoNS  CoNTAiifnro  thb  Words  "at  thb  Tims." — That  theao 
words  constitute  part  of  the  instructions  ordinarily  given  in  regard  to  con« 
triUotory  negligence,  see  OaveU  ▼.  Manehetter  etc  B.  B.  Co.,  IQ  Gray,  601;  77 
Am.  Dec.  422,  and  oases  given  in  the  note  thereto. 

Appbal. — Judgment  will  not  be  reversed  if  the  instmotion^  though 
fanlty,  cannot  have  done  any  injury  to  the  party  complaining,  or  muded  the 
jury:  Hemmnffway  v.  Chicago  tie.  By  Co.,  72  Wm.  42;  7  Am.  St.  Rep.  823; 
HiU  Y.  Fimgan,  77  Cat.  287;  11  Am.  8k  Rep.  279;  Banarqf^  ▼•  (Xm^  91  AU 
279;  24  Am.  SL  Rep.  901. 
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Warkhousbmav  ^^  Whsit  Pubchasxb,  and  Liablb  fOE  Goods  nr  9tob& 
—  When  com  it  delivered  to  a  warehouseman  for  storage,  under  ui 
agreement  that  he  may  sell  all  or  any  part  of  it,  and  either  return  the 
com  on  demand  or  pay  for  it  at  the  market  price  when  its  return  is  de- 
manded, and  he  sells  so  much  of  the  com  in  his  warehouse  that  there  is 
not  enough  remaining  to  replace  all  the  corn  so  delivered  to  him  at  the 
time  his  warehouse  and  its  oontents  are  destroyed  by  fire,  he  is  liable 
for  the  value  of  all  corn  so  stored  with  him,  because  the  transaction 
amounts  to  a  sale,  and  not  a  bailment^  although  he  has  made  advanoes 
on  the  grain  so  stored. 

Sals  or  Past  of  Mass— Whbn  Oomplits.  —When  the  subject  of  sale  or 
exchange  is  part  of  a  mass  of  the  same  kind,  quality,  and  grade,  as  of 
part  of  the  corn  or  wheat  in  an  elevator,  separation  from  the  mass,  or 
other  specification  of  the  particular  part  sold,  is  unnecessary  to  its  ap- 
propriation, independent  of  the  statute  vesting  the  ownership  in  the 
holder  of  a  warehoo^e  receipt. 

WaBXHOUSKMAM  —  POWSR    TO    EXCHANGB    GrAIV    IH    StOBB  —  LXABILITT 

FOB  Loss.  —  A  warehouseman  as  bailee  of  the  grain  of  others,  in  store 
in  his  warehoui^e,  has  no  power  to  transfer  it  or  any  part  of  it  to  another 
in  exchange  for  the  grain  of  the  latter  which  such  warehouseman  has 
sold  as  his  own.  In  case  of  the  destruction  of  his  warehouse  and  its 
oontents  by  fire,  he  will  be  liable  for  the  value  of  the  grain  thus  sold  by 
him. 

C.  H.  Payson^  for  the  appellants. 

Cook  and  Moffett^  for  the  appellees. 

Shops.  J.  These  two  cases  may,  to  save  repetition  of  state- 
ment, be  considered  in  one  opinion.  Both  were  CMSumptt,  in 
the  Ford  circuit  court.    In  the  first,  the  Shafroth  case,  the 
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declaration  contained  the  common  money  counts,  and  also 
that  the  defendants  bargained  for  and  bought  of  the  plaintiff 
three  thousand  bushels  of  corn,  at  twenty-eight  cents  per 
bushel,  to  be  delivered,  etc.,  within  a  reasonable  time,  and  a 
failure  to  deliver  after  reasonable  demand,  etc.;  and  also  that 
plaintiff,  at  the  request  of  complainant,  delivered  to  defend* 
ants  twelve  hundred  bushels  of  corn,  and  in  consideration 
thereof  the  defendants  promised  plaintiff  to  return  to  him  a 
like  quantity  and  quality  of  corn  as  that  delivered,  upon  de- 
mand, etc.  The  general  issue  was  filed,  and  trial  had  by  the 
«ourt,  resulting  in  a  finding  and  judgment  for  plaintiff.  In 
the  Dowse  case  the  declaration  contained  the  common  counts 
for  goods  sold,  for  money  had  and  received,  and  a  count  for 
corn  sold,  to  be  delivered  within  a  reasonable  time,  to  be  paid 
for  on  delivery,  and  although  delivered  defendants  refused  to 
pay,  etc.  General  issue  was  filed,  jury  waived,  and  trial  by 
the  court,  resulting  in  a  finding  and  judgment  for  plaintiff. 
Propositions  were  submitted  ia  each  case,  properly  raising 
the  questions  determined.  On  appeal  these  judgments  were 
Mverally  afiirmed  by  the  appellate  court,  and  defendants  be- 
low  prosecute  appeals. 

Appellants  were  warehousemen  and  dealers  in  grain  at 
Kemper,  Illinois.  Their  warehouse  was  in  the  class  desig- 
nated *'  Class  B,"  which,  with  its  contents,  was  destroyed  by 
fire  October  1,  1889,  without  their  fault.  There  is  some  con- 
flict in  the  evidence  as  to  the  amount  of  corn  in  store  at  the 
time  of  the  fire,  the  amount  testified  to  varying  from  fifteen 
hundred  to  three  thousand  two  hundred  bushels  of  shelled 
eom  in  the  warehouse,  besides  about  fifteen  hundred  bushels 
of  com  in  the  ear,  in  cribs,  also  destroyed.  There  had  been 
delivered  into  the  warehouse  for  storage,  by  various  parties, 
—  counting  the  Shafroth  corn  as  so  delivered,  —  fifteen  hun- 
dred bushels  of  shelled  corn,  for  which,  at  the  time  of  the  fire, 
the  liability  to  account  was  outstanding.  The  following  rules 
were  introduced  in  evidence,  and  it  was  admitted  they  had 
been  posted  in  appellants'  office  at  the  warehouse  over  a  year, 
and  were  matter  **  of  public  observance  ":  — 

*'  In  the  absence  of  other  agreements,  grain  left  in  this  ele- 
vator will  be  settled  for  at  the  market  price  for  said  grain  on 
the  day  of  delivery.  Grain  left  for  storage  will  be  subject  to 
the  following:  All  grain  in  good  condition  may  be  stored  thirty 
days  free  of  charge,  and  thereafter  for  one  cent  per  bushel  for 
^-actional  thirty  days  from  five  to  fifteen;  over  that  number 
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of  days,  and  under  thirty,  one  cent, — all  subject  to  owners' 
risk. 

^  When  stored  grain  is  sold  to  other  parties,  or  taken  out  of 
Btorage,  storage  charges  will  begin  on  day  of  receipt,  and  one 
cent  in  addition  thereto  will  be  charged  for  handling  same. 
Grass  seed  and  millet  will  only  be  received  for  storage  on  spe- 
cial agreement.  We  reserve  the  right  to  inspect  all  grain 
presented  for  storage,  and  to  place  therewith  other  grain  of 
same  grade  and  quality." 

It  was  also  shown  by  appellants,  by  a  number  of  witnesses, 
that  it  was  customary  and  usual  for  grain  dealers  running 
and  operating  warehouses  of  the  kind  in  question,  and  of  the 
class  in  question,  to  ship  out  of  their  warehouses,  indiscrimi- 
nately, grain  belonging  to  themselves  or  grain  left  with  them 
in  store;  that  the  state  of  the  market  at  the  time  of  the  ship- 
ment determined  the  question  as  to  whether  or  not  it  was  ad- 
▼isable  to  sell  corn  or  grain  in  the  house  in  store;  that  if  the 
state  of  the  market  was  such  that  the  warehouseman  believed 
it  would  be  advantageous  to  use  the  corn  left  in  store  as  his 
own,  and  ship  it  and  use  the  proceeds  of  the  shipment,  it  was 
customary  to  so  use  it,  expecting  to  settle  with  the  parties 
who  stored  the  com  at  whatever  the  market  price  might  be 
when  a  settlement  was  demanded  by  the  storer. 

It  appears  in  the  Shafroth  case,  that  on  the  twenty-sixth 
day  of  September,  —  four  days  before  the  fire, — a  son  of  ap» 
pellee  made  inquiries  of  appellants  in  respect  of  storing  the 
corn  of  his  father,  and  was  told  they  would  store  it  Appel- 
lee's corn  was  shelled,  and  1,010  bushels  delivered  on  Satur- 
day, the  28th  of  September.  When  he  began  hauling,  it 
appears  that  the  engine  was  out  of  order,  so  that  the  corn 
could  not  be  elevated,  and  the  agent  of  appellee,  who  deliv- 
ered the  com,  was  told  by  appellants  that  he  would  have  to 
shovel  it  into  cars  standing  on  the  Illinois  Central  railroad 
tracks,  to  which  he  consented,  and  all  of  appellee's  corn  was 
delivered  aboard  said  cars.  One  of  appellants  testifies  that 
he  told  the  a^nt  that  they  (appellants)  would  keep  corn  in 
the  warehouse  to  replace  tlie  corn  loaded  into  the  cars  for  ap- 
pellee. Before  the  fire  appellee's  eora  was  shipped  by  appel- 
lants to  Chicago,  and  sold,  they  receiving  the  proceeds.  No 
warehouse  receipt  was  given  for  appellee's  corn,  or  for  a  like 
amount  in  the  warehouse. 

It  is  insisted  that  appellants  are  not  liable  to  appellee 
Shafroth,  for  the  reason  that,  in  effect,  his  corn  was  stored  in 
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their  warehouse;  that  by  the  arrangement  a  like  qaantity  of 
the  same  quality  and  grade  of  corn  therein  as  that  shipped 
became  the  property  of  appellee;  that  they  were  bailees  only, 
and  the  destruction  of  the  com  having  occurred  without  fault 
on  their  part,  the  loss  must  fall  upon  appellee,  —  or,  at  most, 
if  there  was  not  enough  corn  in  tho  warehouse  to  meet  the 
liability  of  appellants  to  all  who  had  grain  therein,  they  would 
be  liable  to  appellee  for  a  pro  rata  share  of  the  deficiency  only- 
In  this  we  do  not  concur.  It  is  an  elementary  principle,  of 
general  application  alike  to  sales  and  exchanges  with  prop- 
erty, that  the  contract  is  executed  only  by  the  appropriation 
of  the  specific  goods  or  chattels  to  the  contract.  Until  this  is 
done  the  contract  remains  executory,  and  no  title  passes.  It 
is,  however,  held,  by  what  is  probably  the  weight  of  modem 
American  decisions,  that  where  the  sale  or  exchange  is  part 
of  a  mass  of  the  same  kind,  quality,  and  grade,  as  of  part  of 
the  corn  or  wheat  in  an  elevator,  separation  from  the  mass, 
or  other  specification  of  the  particular  part  sold,  is  unneces* 
sary  to  its  appropriation,  independent  of  the  statute  vesting 
the  ownership  in  the  holder  of  a  warehouse  receipt:  1  Benja* 
min  on  Sales,  sees.  469  et  seq.,  and  cases  cited. 

But  if  this  doctrine  should  be  held  and  applied  to  this  case, 
it  could  not  avail  appellants.  It  is  manifest  that  appellants 
had  no  corn  in  their  warehouse,  the  ownership  of  which  could 
have  passed  to  appellee.  The  efiect  of  the  arrangement,  if 
made  as  they  contend,  was,  that  they  would  keep  in  store  for 
appellee  1,010  bushels  of  corn  of  like  grade  and  quality  as  that 
delivered  by  him.  At  no  time  before  the  fire,  after  the  deliv- 
ery of  appellee's  corn,  had  they  that  amount,  or  any  amount, 
of  corn  in  their  warehouse  that  could  be  appropriated  to  ap- 
pellee. As  we  have  seen,  there  was,  at  most,  three  thousand 
two  hundred  bushels  in  store,  and  that  unquestionably  be- 
longed, if  appellants'  statements  be  true,  to  persons  who  had 
stored  corn  in  their  warehouse  to  the  amount  of  four  thousand 
one  hundred  bushels.  To  have  added  Shafroth's  corn  would 
have  created  a  shortage  of  practically  two  thousand  bushels, 
accepting  their  own  version  of  the  amount  in  store.  On  the 
other  hand,  if  the  evidence  of  appellee's  witnesses  is  to  be 
taken,  there  was  only  about  fifteen  hundred  busliels  in  store, 
making  a  shortage  of  about  two  thousand  six  hundred  bushels, 
or  if  Shafroth's  be  added,  of  three  thousand  six  hundred 
bushels.  The  corn  was  the  property  of  the  persons  who  had 
stored  it,  and  it  was  not  in  the  power  of  appellants,  who  were 
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mere  bailees  thereof*  to  transfer  it,  or  any  part  of  it,  to  appellee. 
Undoubtedly,  as  explained  by  appellants  to  have  been  their 
custom,  they  relied  upon  buying  in  other  oorn  to  be  kept  in 
store  for  appellee,  but  before  they  did  so  the  fire  came.  We 
are  of  opinion  that  they  were  clearly  liable  upon  the  count 
for  money  had  and  received,  and  that  the  judgment  of  the 
appellate  coart  aflSrming  the  judgment  in  favor  of  appellee, 
Shafroth,  must  be  aflSrmed. 

In  the  other  case,  of  the  same  appellants  against  Dowse, 
the  facts  peculiar  to  that  case  are,  that  on  September  7, 1889, 
appellee  delivered  to  appellants  2,232  bushels  of  shelled  corn, 
which  was  elevated  into  their  warehouse.  On  the  day  of  its 
delivery,  appellants  advanced  to  appellee  thirty  dollars,  and 
a  few  days  later  accepted  an  order  for  fifty  dollars,  and  sub- 
sequently  gave  him  twenty  dollars,  making  one  hundred  dol- 
lars in  all.  No  warehouse  receipt  was  given.  The  parties 
disagree  in  respect  of  what  was  said  at  the  time  of  the  deliv* 
ery  of  the  corn,  and  as  to  whether  the  money  before  mentioned 
was  a  payment  upon  the  corn,  or  simply  an  advance  to  ap- 
pellee. It  appears  that  appellee  was  desirous  of  hauling  his 
corn  to  the  elevator,  but  was  unwilling  to  take  the  price  at 
which  it  was  then  selling.  Appellants  had  room  in  their 
warehouse,  and  consented  to  his  putting  it  there,  saying  to 
him  he  could  keep  it  there  for  thirty  days  without  charge.  It 
seems  nothing  was  said  about  selling  the  corn  at  that  time. 
As  before  seen,  there  was,  at  the  time  of  the  fire,  a  shortage 
in  the  amount  of  corn  in  the  elevator  to  meet  the  liability  of 
appellants  to  persons  who  had  stored  corn  therein.  It  is  con- 
ceded that,  acting  under  the  custom  before  mentioned,  appel- 
lants had  shipped  out  the  corn,  selling  it  as  their  own  and 
receiving  the  proceeds.  It  is  now  claimed  that  appellants 
were  bailees  merely  of  appellee's  com,  and  that  the  loss  must 
be  borne  by  appellee.  No  pretense  is  made  that  appellants 
had  not  shipped  out  corn  indiscriminately  from  the  ware- 
house, so  as  to  materially  reduce  the  amount  of  corn  in  store 
belonging  to  appellee  and  other  parties.  It  is  undoubtedly 
true,  if  the  question  arose  between  appellee  and  other  deposi- 
tors of  grain  intermingled  in  the  warehouse,  that  each  should 
be  required,  as  between  themselves,  to  accept  his  pro  rata 
share.  But  that  question  does  not  arise  in  this  case.  By 
their  voluntary  shipment  and  sale  from  their  warehouse, 
appellants  materially  reduced  the  amount  in  store  belonging 
to  api  elleci  which  they  could  not  have  rightfully  done  if  the 
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corn  belonged  to  appellee,  and  they  were  bailees  merely.  Bj* 
the  custom  proved,  they  had  the  right,  if  they  saw  proper,  to 
Qse  the  corn  left  in  store  as  their  own  and  ship  it,  and  use 
the  proceeds  thereof  as  their  own,  expecting  to  settle  with  the 
parties  who  stored  the  corn  at  whatever  the  market  price 
might  be  when  settlement  was  demanded  by  the  storer.  By 
assuming  to  treat  the  corn  as  their  own,  they  gave  a  construc- 
tion to  the  transaction  wholly  inconsistent  with  the  theory 
that  the  grain  remained  the  property  of  appellee. 

Although  nothing  was  said  in  respect  of  selling  the  com  at 
the  time  it  was  put  into  the  warehouse,  no  one  can,  we  thinks 
read  the  evidence  and  escape  the  conclusion  that  it  was  under- 
stood by  both  parties  to  be  a  sale  of  the  corn  by  appellee  to 
appellants,  to  be  paid  for  at  the  market  price,  upon  some  day 
in  the  future  when  appellee  should  demand  payment.  One 
of  appellants  testifies  (quoting  from  the  abstract  furnished 
by  their  counsel):  *^  It  was  our  custom  to  ship  our  corn  indis- 
criminately, according  to  the  market,  if  we  deemed  best.  If 
they  [customers]  delivered  corn  there,  they  had  a  right  to  call 
for  the  money  at  any  time  within  thirty  days,  without  charge. 

It  was  the  universal  custom  to  sell  to  us We  took  oar 

chances  on  the  rise  and  fall  of  the  market."  The  other  says 
that  appellee  was  not  then  satisfied  with  the  price,  but  thought 
it  would  go  higher,  and  wanted  to  wait  until  the  middle  of  th« 
month.  He  further  says:  '*  I  understood  that  he  had  a  right 
to  take  the  price  when  it  suited  him.  That  was  all  that  re- 
mained to  be  done.  It  was  for  him  to  set  the  price  and  take 
the  money." 

If,  however,  the  corn  was  in  fact  stored  by  appellee  with  ap- 
pellants, it  is  apparent  that,  acting  under  the  custom  proved^ 
the  legality  of  which  need  not  here  be  discussed,  appellants 
shipped  out,  as  before  said,  at  least  a  portion  of  the  corn  so 
stored.  If  appellee  understood  appellants'  mode  of  business, 
and  is  chargeable  with  notice  of  the  custom  under  which  they 
claim  to  act,  upon  the  appropriation  of  his  corn  by  appellants 
as  their  own  he  had  the  right  of  election  to  treat  it  as  a  sale, 
and  demand  the  money  therefor  of  appellants.  It  is  conceded 
that  he  could  have  done  this  any  day  before  the  fire  and  the 
destruction  of  the  corn  in  the  warehouse,  but  having  failed  to 
make  his  election,  it  is  said  the  corn  remained  his,  and  he 
must  bear  the  loss.  In  this  we  cannot  concur.  Acting  under 
the  custom,  appellants  might  exercise  the  right  to  determine 
that  they  would  appropriate  the  corn  to  their  own  asSy  bold- 
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ing  themselves  responsible  to  appellee  for  the  market  price 
upon  the  day  when  he  demanded  eettlemenL  This  the  evi- 
dence shows  they  did.  Appellee  was  not  bound  to  receive 
corn  in  the  ear,  or  other  corn  not  of  like  quality  and  grade 
with  that  delivered,  nor  a  less  quantity  than  he  delivered,  and 
might  treat  the  conversion  of  a  part  as  an  election  on  the 
part  of  appellants  to  take  the  whole,  under  the  custom  proved. 
And  if  the  custom  was  valid,  and  it  cannot  be  questioned  by 
appellants,  they  will  be  bound  to  settle  with  appellee  for  the 
corn  stored  at  the  price  upon  the  day  when  settlement  was 
demanded. 

We  are  of  opinion  that  the  title  to  the  corn  delivered  by 
appellee  passed  to  appellants,  and  that  they  were  liable  to 
account  to  appellee  therefor,  and  that  recovery  may  be  had  as 
for  goods  sold  and  delivered:  McDonald  v.  Brown^  16  111.  82; 
De  CUrq  v.  Muvgin,  46  111.  112. 

The  judgment  of  the  appellate  court  is  affirmed. 


Bailmsnt  akd  Sali.  DimNorioii  bbtwikh:  See  note  to  BreiB  v,  Dkhi^ 

2  Am.  St  Rep.  711-713;  and  Chickering  v.  BadrtMB.  130  III.  206;  17  Am.  St 
Rep.  309;  Barnes  ▼.  McOrta^  75  Iowa,  267;  9  Am.  St  Rep.  473;  Woodward 
T.  Semafu,  125  lad.  330;  21  Am.  St  Rep.  225. 

Warbhousxmsn,  Duties  and  Liabilitiss  ov:  See  note  to  Bdiemidt  v* 
BUiod,  24  Am.  Dec.  145-160.  It  is  the  daty  of  warehonsemen  not  to  de« 
U%'er  gooils  or  grain  deposited  to  any  other  person  than  the  depositor,  except 
on  his  order,  or  by  his  consent  or  authority:  Velwm  r.  Leuria,  15  Or.  539; 

3  Am.  St  Rep.  184.  The  delivery  of  grain  for  storage  in  a  warehouse  is  a 
bailment,  and  the  title  thereto  remains  in  the  depositor:  Hcdl  r,  PUUbury^ 
43  Minn.  33;  19  Am.  St  Rep.  209;  whether  the  grain  has  or  has  not  been 
mingled  with  the  wheat  of  other  persons  in  aoommon  mass:  MeBeer,  GfEMor^ 
15  Or.  62;  and  if  tlie  warehouseman,  without  authority  from  the  depositors, 
sells  from  the  common  mass,  reserving  enough  to  return  to  each  depositor 
hid  proper  quantity  of  the  same  quality  and  grade,  the  depositors  may  claim 
the  grain  so  substituted  for  theirs:  O^IMl  ▼•  Ltydoi,  46  Ohio  St  244. 

Salb  of  Pabt  of  Mabs,  whbn  ObKPLBTB.  —  A  sale  of  large  and  onm- 
brous  merchandise,  as  of  grain  in  bulk,  may  pass  the  title  without  actual 
separation  of  the  quantity  sold  from  the  larger  mass  with  which  it  is  mixed, 
if  the  acts  and  declarations  of  the  partiA  clearly  evince  an  intent  to  make 
an  immediate  transfer  of  ownership:  Kimberljf  v.  Patehm,  19  N.  Y.  830;  7ft 
Am.  Dec  334.  The  general  mle,  however,  is,  that  where  the  quantity  is  to 
be  taken  from  a  bulk,  it  must  be  let  apart  and  delivered!  Lorn  ▼•  SiaUf  78 
Oa.  66;  6  Am.  St  Rep.  284. 
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(U7  iLLlVOia,  8M.] 

IvnnaTATi  CoionBOi— Soltoitino  Ordbbs  tor  Dbalkb  xh  AnoTHnt 
Btatb  — LioiMBB  Feb.  — A  city  ordinanoe  requiring  an  agenfe  for  a> 
wholanla  book  hooto  litaated  in  another  state  to  take  oat  a  licenso 
Bad  pay  b  license  fee  when  aoliciting  book  orders  within  the  city  is 
▼Old,  as  an  attempt  to  reflate  oommeroe  between  the  states.  The  fact 
that  the  sales  made  are  at  retail  insteBd  of  wholesale,  and  that  the  ordi* 
nanoe  makes  no  disorimination  between  those  soliciting  orders  for  bonsea 
within  the  state  and  thoea  soliciting  orders  for  houses  iu  other  states, 
Brakes  no  difference. 

Imtbrstatb  Oomkbbob— Sales  ov  Goods  in  Othbb  States.  — The  nego> 
tiation  of  sales  of  goods  which  are  in  other  states,  for  the  purpose  of 
introdncing  them  into  the  state  in  which  the  negotiation  is  made,  is  in* 
iarstate  commerce^  and  oannot  be  interfered  with  or  regulated  by  the 
Btate  in  whioh  the  negotiation  is  made. 

Action  to  recover  a  penalty  for  violating  a  city  ordinance^ 
Defendant,  a  resident  of  Illinois,  was  an  agent  for  a  whole* 
sale  book  house  of  St.  Louis,  Missouri.  While  soliciting  or- 
ders in  the  city  of  Bloomington  he  was  arrested  and  fined 
under  an  ordinance  of  that  city  for  acting  without  a  license. 
In  soliciting  such  orders,  he  traveled  from  house  to  house, 
and  after  obtaining  orders  the  books  were  to  be  shipped  to 
him  from  St  Louis,  to  be  delivered.  The  ordinance  under 
which  he  was  prosecuted  provided,  in  effect,  that  no  person 
0hould  sell,  nor  attempt  to  sell,  any  goods,  article,  or  thin:; 
by  peddling,  soliciting,  hawking,  etc.,  at  any  uninclosed  stand 
or  place  of  business  within  the  city,  without  first  obtaining  a 
peddler's  license  therefor,  and  that  every  person  soliciting, 
canvassing,  or  taking  orders  for  books,  etc.,  shall  be  deemed 
within  the  scope  of  this  chapter,  and  be  required  to  take  out 
a  peddler's  license.  The  ordinance  then  provided  for  the  in* 
fliction  of  a  fine  for  the  violation  of  any  of  its  provisions,  an<l 
the  question  submitted  to  the  court  was,  whether  or  not  the 
ordinance  under  the  facts  agreed  upon  is  in  violation  of  the 
constitution  of  the  United  States,  and  the  federal  statutes  re- 
lating to  interstate  commerce.  The  court  decided  that  it  was, 
and  rendered  judgment  against  the  city.  From  thai  judg* 
ment  the  city  appealed. 

Sain  Welty^  for  the  appellant. 

/.  E.  PoUoek  and  A.  J.  Barr,  for  the  appellee. 

ScHOLFiELD,  J.  We  are  nnable  to  distinguish  this  case.  In 
principle,  from  Robbint  v.  Shelby  Taxing  District^  120  U.  d. 
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489.     In  that  case  Bobbins  was  soliciting  trade  in  Tennessee 
§or  a  firm  in  Cincinnati,  Ohio,  and  it  was  held  that  a  law  of 
Tennessee,  requiring  him  to  take  out  a  license  in  order  to  trans- 
act his  basiness,  was  in  conflict  with  that  clause  of  the  consti* 
ttition  of  the  United  States  which  gives  to  Congress  the  power 
to  regulate  commerce  between  the  states,  and  therefore  void. 
Sabstantially  the  same  class  of  goods  was  there  sought  to  bf 
Bold  as  is  here  sought  to  be  sold;  onlv  there,  it  would  seera^ 
the  attempt  to  sell  was  at  wholesale,  while  here  it  is  at  retail. 
But  that  is  not  dwelt  upon  as  a  matter  of  any  significance  in 
the  opinion  in  that  case,  and  when  it  is  reflected  that  it  is 
the  loealitj  of  the  sales  with  reference  to  the  locality  of  the 
ownership  of  the  goods,  and  not  the  quantities  of  goods  sold, 
or  the  number  of  persons  to  whom  sold,  that  determines 
whether  given  sales  are  to  be  regarded  as  belonging  to  inter- 
state commerce,  it  is  impossible  to  see  how  it  could  be.    It  if 
manifest  that  in  that  case  the  court  must  have  regarded  the 
license  fee  as  in  the  nature  of  a  tax«  as  contradistinguished 
from  a  police  regulation  imposed  for  the  protection  of  the  pub- 
lic against  the  harmful  tendency  to  the  citizens  of  the  district 
of  the  business  itself,  as  the  supreme  court  of  Pennsylvania,  in 
Commonwealth  v.  Gardner^  133  Pa.  St.  284,  hold  that  a  license 
regulation  in  regard  to  hawkers  and  peddlers  is.     For  wliere 
the  business  itself  may  be  regulated  or  suppressed  in  a  commu- 
nity because  of  its  inherent  harmful  tendency  to  the  citizens  of 
Buch  communityi  it  may  be  regulated  by  a  license,  witliout 
regard  to  the  locality  of  the  property  in  which  the  businer^s  is 
conducted.     But  it  is  impossible  to  say  that  there  may  be  in- 
jury or  danger  to  the  public  welfare  in  permitting  sales  by 
retail,  and  yet  not  in  permitting  sales  of  the  same  thing  in 
the  same  locality  by  wholesale,  since,  in  the  very  nature  of 
things,  the  difierence  is  not  in  principle,  but  in  the  extent  of 
its  exercise  only. 

The  fact  that  the  ordinance  makes  no  discrimination  be- 
tween those  soliciting  orders  for  houses  in  this  state  and  those 
soliciting  orders  for  houses  in  other  states  is  of  no  moment. 
It  was  said  in  the  Bobbins  case:  "It  is  strongly  urged,  as  if 
it  were  a  material  point  in  the  case,  that  no  discrimination  is 
made  between  domestic  and  foreign  drummers,  —  those  of 
Tennessee  and  those  of  other  states, — that  all  are  taxed  alike. 
But  that  does  not  meet  the  difficulty.  Interstate  commerce 
cannot  be  taxed  at  all,  even  though  the  same  amount  of  tax 
should  be  laid  on  domestic  commerce,  or  that  which  is  car* 
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ried  on  solely  within  the  state.  This  was  decided  in  the  case 
of  the  state  freight  tax:  15  Wall.  232.  The  negotiation  of 
sales  of  goods  which  are  in  other  states,  for  the  purpose  of  in- 
troducing them  into  the  state  in  which  the  negotiation  is 
made,  is  interstate  commerce." 
The  judgment  is  affirmed*  __^ 

Intsrstatb  Commbroi,  Licbnsb  Taxis  wkbn  Void  as  av  Attbcptkd 

Rkgulation  of.  — The  whole  subject  of  interstate  commerce  is  diaoasaed 
in  the  extended  note  to  People  ▼.  Wemple,  27  Am.  St.  Rep.  547-^68.  As  t« 
fehe  power  of  tt&tes  to  exact  licenses  for  the  privilege  ai  doing  bmineat 
within  the  state^  tee  ppw  Ml-I^  of  thainota. 


Pboplb  V.  Bbattib. 

(U7  iLUNOIt,  608.] 

Attoritvts — DiSBAKMBNT  OS — Oausb  fOE.  —  When  an  attomej  at  Inw 
procures  a  decree  of  divorce  by  introducing  before  tha  oourt  testimony 
which  he  knows  to  be  false  and  perjured,  he  is  guilty  of  such  unprofea* 
sional  conduct  as  justifies  his  disbarment. 

ArroBNEYS  — Cadsb  tor  DiSBARincMT.  —  When  an  attorney  in  an  action 
for  divorce  gives  his  client  a  paper  purporting  to  be  a  certified  copy  of  a 
decree  of  divorce,  and  thereby  leads  her  to  believe  that  sha  baa  been 
divorced  by  proceedings  already  had  in  court,  and  thereby  also  induces, 
enables,  and  assists  her  in  procuring  a  marriage  license  and  contracting 
marriage  before  obtaining  a  divoroe,  when  he  well  knows,  as  a  matter  of 
fact,  that  no  decree  of  divorce  has  yet  beeo  rendered  or  entered,  or  will 
be  rendered  or  entered  for  some  time  thereafter,  he  is  giilty  of  profsa* 
sional  misconduct  justifying  his  disbarment. 

Attorn  BTs  —  Disbarment  —  Causb  roB.  — When  an  attorney  at  law  in  an 
action  for  divorce  permits  his  client  to  swear  falsely  to  the  jurisdic- 
tional fact  of  her  residence,  knowing  her  evidence  to  be  false,  and  not 
informing  the  court  of  its  falsity,  and  then  introduces  other  avideDoa 
depending  for  its  materiality  upon  such  false  evidence^  such  oondoct  ia 
ground  for  his  disbarment. 

Attornbts  —  Duties  and  Obligations.  —  An  attorney  at  law  owes  his 
client  the  duty  of  fidelity,  but  he  also  owes  the  duty  of  good  faith  and 
honorable  dealing  to  the  courts  before  whom  he  practices  his  profession. 
He  is  an  officer  of  the  court,  and  his  high  vocation  is  to  correctly  inform 
the  court  upon  the  law  and  facts  of  the  case,  and  to  aid  it  in  doing  justice 
and  arriving  at  correct  conclusions.  He  violates  his  oath  of  office  when 
ha  resorts  to  deception,  or  allows  his  client  to  do  so.  He  is  under  no 
obligation  to  seek  to  obtain  for  those  whom  ha  representa  that  whieb  is 
forbidden  by  law. 

Attobnbtb  —  Cause  fob  Disbarmbnt.  —An  attorney  who  suffers  false  and 
perjured  testimony  to  be  presented  to  the  court,  with  the  possible  result 
of  inducing  the  latter  to  take  jurisdiction  of  a  case  in  which  there  woald 
otherwise  be  no  power  to  tua/k,  and  to  grant  a  judgment  or  decree  whieb 
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Mm  Uw  wonld  prohibit  If  the  real  ciMuriotttr  of  tho  offered  erldenoe  were 
known,  oannot  ahield  himaelf  behind  his  supposed  obligations  to  his 
elient.  Sueh  oondnot  justifies  the  court  In  revoking  his  lioense,  and 
striking  his  name  from  the  roU  of  attorneys. 

0$org€  HwUf  attamey-general^  and  H,  J,  Kendig^  for  the  re- 
ktor. 

W.  P.  Slack  and  (7.  8.  Beattie^  for  the  respondent. 

IIagbudbb,  J.  This  is  an  information  by  the  attorney-gen- 
eral, in  the  name  of  the  people,  at  the  relation  of  five  mem- 
bers of  the  bar  of  Cook  County,  in  this  state,  charging  Charles 
J.  Beattie,  the  respondent  herein,  a  practicing  attorney  in. the 
city  of  Chicago,  with  unprofessional  conduct,  and  asking  that 
an  order  be  entered  striking  his  name  from  the  roll  of  attor- 
neys of  this  court,  and  debarring  him  from  the  right  to  prac- 
tice laW|  or  to  exercise  the  powers  or  privileges  of  a  licensed 
attomey,  in  the  state  of  Illinois. 

The  charges  against  the  respondent  grow  out  of  his  conduot 
in  a  divorce  suit  begun  and  managed  by  him  as  the  solicitor 
of  the  complainant  therein.  The  suit  was  commenced  on 
March  4,  1887,  in  the  superior  court  of  Cook  County,  by  Mrs» 
Ada  B.  Gordon,  for  the  purpose  of  obtaining  a  divorce  from 
her  husband,  (George  B.  Gordon,  upon  the  alleged  grounds  of 
cruelty,  desertion,  and  adultery.  A  hearing  of  the  case  was 
had  upon  Saturday,  May  7,  1887,  at  which  the  complainant, 
Mrs.  Gordon,  was  examined  orally  before  the  court,  her  testi- 
mony being  taken  in  short-hand  by  a  stenographer.  At  the 
close  of  her  evidence,  respondent,  as  her  solicitor,  handed  to 
the  judge  for  his  examination  the  depositions  of  A.  S.  and 
Mary  Hallowell,  theretofore  taken  in  Canada  to  sustain  the 
charge  of  cruelty,  and  the  deposition  of  James  L.  Watson, 
theretofore  taken  in  Chicago  to  sustain  the  charge  of  adul- 
tery, A  decision  was  reserved  until  the  judge  could  examine 
these  depositions,  and  until  he  had  also  further  considered 
the  testimony  of  Mrs.  Gordon,  which  was  written  up  by  the 
short-hand  reporter,  and  handed  to  him.  In  the  course  of  two 
or  three  weeks  he  informed  respondent  that  he  did  not  regard 
the  evidence  as  sufficient  to  justify  the  entry  of  a  decree,  and 
thereupon  respondent  caused  to  be  examined  orally  before 
the  court,  on  May  27,  1887,  another  witness,  called  by  the 
name  of  B.  J.  Coffeen,  for  the  purpose  of  further  sustaining 
the  charge  of  adultery.  On  the  next  day  after  the  examina- 
tion of  the  last  witness,  to  wit,  on  May  28,  1887,  a  decree  was 
entered  granting  a  divorce  upon  the  ground  of  adultery  alone. 
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1.  It  is  charged  that,  in  the  affidavit  and  pnbHeation  notice 
as  to  the  nou-reaidenoe  of  George  B.  Gordon,  respondent  stated 
such  residence  to  be  in  "  Buenos  Ayres,  in  the  empire  of  Bra- 
iili  South  America,"  when  he  knew  that  Buenos  Ayres  was  in 
the  Argentine  Republic,  and  not  in  Brazil.  If  the  charge 
were  true,  the  purpose  of  such  statement  of  the  residence 
could  only  have  been  to  prevent  Gordon  from  receiving  the 
notice  required  by  the  statute  to  be  sent  by  maiL  Respond^ 
ent  says  that  Mrs.  Gordon  told  him  her  husband  lived  la 
Buenos  Ayres,  Brazil,  and  that  he  did  not  know  that  there 
was  not  a  Buenos  Ayres  in  Brazil.  She  contradicts  him  in 
regard  to  the  matter,  but  we  give  him  the  benefit  of  the  doubt^ 
and  hold  that  this  charge  is  not  sustained. 

2.  It  is  charged  that  the  respondent  made  contradictory 
and  incousistent  statements  under  oath  as  to  the  date  of  Cof- 
feen's  examination  before  the  court.  We  are  satisfied  from 
all  the  evidence,  and  particularly  from  that  of  Latham,  the 
short-hand  reporter  who  took  notes  of  the  examination,  that 
Coffeen  testified  before  the  court  on  May  27th,  and  not  on 
May  7th.  It  is  true  that,  in  his  testimony  given  upon  the 
present  hearing,  and  in  two  answers  under  oath  filed  in 
March,  1889,  the  respondent  stated  at  one  time  that  Coffeen 
waa  examined  on  May  7th,  and  at  another  time  that  he  was 
examined  on  May  27th.  He  urges  in  explanation  of  this 
matter  that  he  did  not  intentionally  misrepresent  the  date, 
but  was  at  fault  in  his  recollection.  We  give  him  the  benefit 
of  his  explanation  in  regard  to  this  charge. 

8.  It  is  charged  that  the  respondent  obtained  the  decree 
that  was  entered  by  introducing  before  the  court  testimony 
which  was  false  and  perjured,  and  which  he  knew  to  be  false 
and  perjured.  The  evidence  of  Watson  was  almost  identi* 
cally  the  same  as  that  of  Cofieen.  These  two  witnesses  —  if 
there  were  two  men  whose  real  names  were  Watson  and  Cof- 
feen —  swore  that  George  B.  Gordon  lived  for  about  a  month, 
in  the  winter  of  1885,  at  the  boarding-house  of  one  Mrs.  Giles, 
at  Na  2126  Wabash  Avenue,  in  the  city  of  Chicago,  in  an 
open  state  of  adultery  with  a  woman  who  was  not  his  wife 
but  whom  he  represented  to  be  his  wife.  These  witnesses 
also  swore  that  they  were  themselves  boarding  and  occupying 
rooms  at  the  same  place  during  the  aame  month,  and  in  thia 
way  knew  that  Gordon  and  the  woman  referred  to  slept  in 
the  same  room.  It  is  proven  conclusively  that  there  was  no 
such  boarding-house  at  the  place  named  during  the   time 
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mentioiied;  that  no  such  man  as  WtAaoxk,  nor  any  BQeh  man 
as  Cofleen,  ever  boarded  there,  and  that  George  B.  Qordon 
was  never  in  Chicago  after  the  summer  of  1882  until  Januaryi 
1889.  The  so-called  Watson  and  the  so-called  Coffeen  have 
never  been  seen  or  heard  of  since  they  testified  in  this  case. 
Their  testimony,  open  which  alone  the  decree  of  divorce  was 
based,  was  false  in  every  particular. 

It  is  claimed  by  the  people  that  Watson  and  Coffeen  were 
one  and  the  same  person,  and  that  a  man  named  F.  G.  Coffey, 
who  had  been  in  the  service  of  the  respondent  for  several  years, 
posed  as  a  witness  at  <ttie  time  under  the  name  of  Wataou 
before  a  notary  taking  his  deposition,  and  at  another  time 
before  the  court  under  the  name  of  Coffeen.  This  claim,  how- 
ever, is  not  sustained  by  the  proofs,  but  the  respondent  him- 
self does  not  deny  that  the  testimony  of  Watson  and  Coffeen 
was  manufEtctured.  He  says  that  he  examined  these  men  as 
witnesses,  and  introduced  their  statements  before  the  courts 
because  he  was  imposed  upon  by  his  client,  and  made  by  her 
to  believe  that  the  evidence  in  question  was  bona  jidz. 

Mrs.  Gordon,  who  lived  in  Toronto,  Canada,  first  learned 
of  respondent  as  an  attorney  in  December,  1886,  through  his 
advertisement  in  a  newspaper.  She  then  opened  a  corre- 
spondence with  him,  and  quite  a  number  of  letters  passed 
between  them  during  the  period  from  December  15,  1886,  to 
March  4, 1887.  On  the  latter  day,  she  appeared  in  ChicagOi 
and  met  the  respondent  for  the  first  time  at  his  office  in  that 
city.  On  the  same  day,  he  prepared  and  filed  her  bill  for 
divorce.  She  remained  in  Chicago  about  three  weeks,  and  rs* 
turned  to  Toronto.  She  was  not  again  in  Chicago  until  the 
sixth  or  seventh  day  of  May,  1887,  when  she  came  back  to  be 
present  at  the  hearing.  A  number  of  letters  passed  between 
her  and  the  respondent  during  the  period  from  her  return  to 
Toronto  in  March  and  her  second  visit  to  Chicago  in  May. 

Respondent  states  that  Mrs.  Gordon  told  him  about  the 
acts  of  adultery  committed  by  her  husband  in  Chicago  when 
she  was  there  in  March,  and  at  the  same  time  gave  him  the 
names  of  Watson  and  Coffeen  as  the  witnesses  by  whom  she 
expected  to  prove  such  acts.  He  also  states  that  on  March 
14, 1887,  he  prepared  and  read  over  to  Mrs.  Gh)rdon  a  notice 
to  take  tiie  deposition  of  Watson  on  April  23,  1887,  before  a 
notary  named  G.  R.  Tucker,  in  Chicago,  and  that  this  notice 
was  addressed  and  mailed  to  her  husband  at ''  Buenos  Ayres, 
Brazil,  South  America.''    He  furthermore  swears  that  a  man 
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calling  himself  Horace  R.  Milboom,  and  announcing  himself 
(o  be  a  private  detective  from  Toronto,  brought  Watson  to  his 
office  on  the  afternoon  of  April  23,  1887.  On  the  same  after- 
noon, between  five  and  six  o'clock,  the  deposition  of  Watsoa 
was  taken  by  respondent  before  Tucker  at  the  latter's  office. 

Mrs.  Gordon  swears  that  she  never  heard  of  Watson,  nor  of 
any  acts  of  adultery  committed  by  her  husband  in  Chicago, 
until  she  went  there  in  May,  1887,  when,  to  her  surprise,  the 
respondent  told  her,  for  the  first  time,  of  his  own  discovery  of 
Watson,  and  of  the  latter's  knowledge  of  her  husband's  alleged 
conduct  in  Chicago.  She  also  swears  that  she  never  author- 
ixed  respondent  to  charge  her  huaband  with  adultery  com- 
mitted in  Chicago;  that  she  never  gave  to  him  the  names  of 
Watson  and  Cofieen;  that  she  never  heard  of  Coffeen  until 
1889,  when  her  husband  returned  from  South  America  and 
instituted  proceedings  to  set  aside  the  decree  of  divorce;  that 
she  never  heard  of  Milbourn.  She  is  confirmed  in  her  state- 
ments by  a  witness  named  M.  H.  Wilson,  who  came  with  her 
from  Toronto  to  Chicago  in  May,  1887,  and  swears  that  he 
was  present  at  the  interview  between  her  and  respondent  when 
the  latter  told  her  of  his  accidental  discovery  of  Watson's 
knowledge  of  the  adultery  in  Chicago.  Wilson  also  swears 
that  no  mention  was  then  made  of  either  Cofieen  or  Milbourn, 
and  that  he  never  heard  of  either  of  them  until  long  after  the 
divorce  was  granted. 

We  do  not  place  any  reliance  upon  the  unconfirmed  state- 
ments of  Mrs.  GK>rdon,  in  view  of  the  false  evidence  given  by 
her  as  hereafter  referred  to.  Wilson,  although  unimpeached 
and  uncontradicted  in  the  material  parts  of  his  testimony, 
was  influenced  by  a  strong  bias  in  her  favor,  as  she  evidently 
sought  the  divorce  in  order  to  marry  him,  and  did  marry  him 
under  the  circumstances  hereinafter  related.  If  the  question, 
whether  or  not  the  respondent  knew  the  real  character  of  the 
evidence  given  by  Watson  and  Coffeen  when  he  introduced  it 
in  court,  depended  upon  the  testimony  of  Mrs.  Gordon  and 
Wilson  as  weighed  over  against  his  own  explanations,  he  would 
clearly  be  entitled  to  the  benefit  of  the  doubt  which  would 
exist  in  his  favor.  But  a  majority  of  the  members  of  the  court 
are  unable  to  reconcile  the  correspondence  in  the  record  with 
the  statements  which  respondent  makes  upon  this  hearing. 

The  letters  which  passed  between  him  and  Mrs.  Gordon 
prior  to  her  coming  to  Chicago  in  March,  1887,  make  no  ref- 
erence whatever  tothe  subject  of  adultery.    They  abound  in 
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inquiries  on  her  part  and  answers  on  his  part,  as  to  the  re^ 
qnirements  of  the  Illinois  law  when  a  divorce  is  asked  upon 
the  grounds  of  cruelty  and  desertion.  She  had  lived  in  Win- 
nipeg, Manitoba,  with  her  husband,  who  was  a  practicing  law- 
yer, for  several  years  prior  to  July,  1884,  when  a  separation 
took  place  between  them.  In  March,  she  had  expressed  to 
the  respondent  her  suspicions  that  improper  relations  had 
existed  between  her  husband  and  a  lady  in  Winnipeg,  but  had 
also  stated  that  she  would  not  be  able  to  verify  her  suspicions 
by  proof.  She  first  alludes  to  the  subject  of  adultery  in  her 
letter  of  April  11, 1887,  to  the  respondent,  and  therein  states 
that  she  had  consulted  a  prominent  Canadian  lawyer,  who 
had  advised  her  that  a  divorce  obtained  in  the  United  States 
for  any  other  cause  than  adultery  would  not  be  recognized  in 
Canada,  and  then  suggests  that  a  private  detective  in  Winni- 
peg be  employed  to  make  inquiries  there  as  to  his  movements 
while  he  was  in  that  place.  If,  in  March,  she  had  informed 
respondent  that  she  could  prove  her  husband's  adultery  in 
Chicago,  and  had  given  him  the  names  of  Watson  and  CofiTeen 
as  the  witnesses  who  would  furnish  such  proof,  why  does  she 
not  refer  to  it  in  the  letter  of  April  11th?  Why  does  she  pro- 
pose to  send  to  Winnipeg  to  get  the  evidence,  which  she  had 
already  provided  for  getting  in  Chicago? 

She  again  wrote  to  respondent  on  April  26, 1887,  and  refers 
to  the  subject  of  procuring  evidence  of  adultery  in  Winnipeg. 
No  reference  is  made  to  Watson  and  CofiTeen.  If  she  knew, 
before  she  left  Chicago  in  March,  that  Watson  would  be  ex- 
amined in  Chicago  on  April  23d  as  to  her  husband's  adultery 
committed  in  that  city,  why  does  she  make  no  allusion  to  it 
in  her  letter  of  April  25th?  Why  does  she  not  ask  whether 
Watson's  testimony  had  been  taken  on  the  23d,  according  to 
the  notice  given  and  the  arrangement  made  in  March?  Why 
does  she  still  talk  of  looking  up  evidence  of  adultery  in  Win- 
nipeg, if  she  knew  that  respondent  had  two  days  before  ob- 
tained evidence  of  adultery  in  Chicago? 

On  April  27,  1887,  the  respondent  answered  the  letters  of 
April  11th  and  25th,  and  in  his  answer  commented  upon  the 
Hallowell  depositions  as  not  being  strong  enough  in  their 
proof  of  cruelty;  sent  a  commission  to  take  the  depositions  of 
Mr.  and  Mrs.  Smith,  who  could  only  testify  to  facts  bearing 
upon  the  question  of  desertion,  with  the  request  that  the  depo- 
sitions be  taken  on  the  next  Monday  and  forwarded  by  mail; 
claimed  that  no  foreign  court  could  inquire  into  the  regularity 
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of  decrees  of  lUinois  courts  of  chancery;  and  closed  with  the 
following  words:  ^'  If  you  are  here  the  Thursday  of  next  week, 
it  will  be  ample  time  to  be  ready  for  trial.''  On  April  23d 
respondent  had  taken  the  deposition  of  Watson,  and  yet 
makes  no  mention  of  that  fact  in  the  letter  of  April  27th,  al- 
though the  latter  letter  was  written  in  response  to  two  comma* 
nications  from  Mrs.  Gordon,  which  suggested  the  idea  of  seeking 
in  Winnipeg  the  same  kind  of  evidence  which  Watson  had 
already  given  in  Chicaga  If  Watson's  testimony  was  genu- 
ine and  bonafide^  and  believed  to  be  such,  why  not  speak  of 
it?  Was  respondent  afraid  that  Mrs.  Gordon  would  rebel 
against  the  introduction  of  that  testimony  as  false?  Or  was 
he  BO  conscious  of  its  falsity  that  he  dared  not  mention  it  in 
a  letter? 

On  April  29th  Mrs.  Gordon  wrote  to  respondent,  expressing 
her  astonishment  at  his  comments  upon  the  Hallowell  depo- 
sitions, chiding  him  for  his  failure  to  take  the  depositions, 
upon  the  subject  of  cruelty,  of  Miss  Clark  in  Canada,  and  Miss 
Abby  in  England,  and  using  the  following  language:  *'  I  feel 
so  vexed,  for  you  've  had  plenty  of  time  since  March,  and  I 
certainly  see  no  use  in  going  to  Chicago  next  week,  as  there  '11 
be  no  evidence  at  all If  you  were  too  busy  to  under- 
take my  case  and  do  it  justice,  •  •  •  •  why  did  you  not  tell 
me  so,  and  all  this  time  would  have  been  saved?  If  put  ofiF 
now,  as  it  must  be,  to  collect  more  evidence,  how  long  will  I 
have  to  wait?  .  •  ,  •  I  cannot  afiford  to  go  up  to  Chicago  till 

quite  necessary I  have  written  to  Winnipeg  myself 

now  to  see  if  any  other  evidence  can  be  obtained,  and  you  will 
likely  hear  from  there  shortly.  It  is  useless  speaking  of  our 
courts  as  you  do,  for  of  course  you  don't  know  our  laws;  and 
if  what  evidence  I  suggested  could  be  obtained,  I  don't  see 

why  you  object  to  trying  to  get  it  for  me Our  lawyers 

here  must  know  what  is  right.  •  •  •  •  The  thing  now  is  this: 
when  will  it  have  to  be  deferred  to?  What  is  the  earliest 
date?  And  will  you  try  for  Miss  Clark's  evidence,  or  not?^ 
etc. 

1  This  letter  of  April  29th  is  wholly  inconsistent  with  the 
idea  that  Mrs.  Gordon,  when  writing  it,  had  any  knowledge  of 
what  Watson  had  sworn  to.  or  of  what  Cofieen  was  ready  to 
swear  to.  If  she  had  such  knowledge,  it  is  impossible  to  be- 
lieve that  she  would  have  written:  *'  I  certainly  see  no  use  in 
going  to  Chicago  next  week,  as  there  '11  be  no  evidence  at  alL*^ 
If  she  had  known  that  there  was  proof  of  her  husband's  on- 
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faithfalnefls  in  Chicago,  she  would  not  have  spoken  of  writing 
to  Winnipeg  to  get  such  proof.  She  would  not  have  reproached 
the  respondent  for  his  unwillingness  to  aid  her  in  getting  such 
proof  at  Winnipeg,  if  she  had  been  aware  that  he  already  had 
it  in  Chicago. 

All  the  letters  on  both  sides,  both  those  written  before  the 
Tisit  to  Chicago  in  March,  and  those  written  after  such  visit, 
are  entirely  silent  upon  the  subject  of  adultery  in  Chicago, 
and  upon  the  subject  of  any  evidence  to  establish  the  com- 
mission of  that  crime  in  Chicago.  But  that  which  we  find  it 
most  difficult  to  understand  is  the  following  letter,  which  re- 
spondent wrote  to  Mrs.  Gbrdon  on  May  2, 1887,  five  days  before 
the  hearing:  — 

^  Ma&  Ada  B.  Goedon,  —  Your  very  ill-natured  letter  of  the 
29th  ult.  has  been  received.  In  reply,  permit  me  to  say  that  I 
wrote  a  letter  to  Eate  Clark,  and  sent  commission  to  take  her 
deposition  in  your  case,  on  the  same  day  that  I  wrote  to  Mr. 
Hallowell,  and  sent  commission  to  take  his  deposition.  Kate 
Clark  has  not  answered  my  letter,  and  the  commission  has 
not  been  returned  (or  her  deposition)  to  the  superior  court. 
I  have  performed  my  duty,  if  the  Clark  woman  failed  in  hers. 
When  you  gave  me  in  detail  the  facts  and  circumstances  of 
your  case,  you  stated  very  distinctly  and  unequivocally  that 
you  could  not  prove  adultery  against  your  husband,  and  you 
relied  on  the  ground  of  ^  cruelty '  and  'desertion '  for  a  decree. 
Since  then  you  have,  you  say,  been  advised  by  other  counsel, 
that  in  order  to  have  a  valid  decree  you  must  prove  adultery 
against  your  husband,  and  you  suggest  to  me  the  employment 
of  a  detective  for  that  purpose.  I  assure  you  that  I  never 
employ  detectives  in  my  cases, — they  are  generally  vile  knaves 
who  deal  in  falsehood  and  perjury;  but  if  my  clients  desire 
to  employ  them  they  have  the  right  to  do  so.  I  am  not  the 
keeper  of  their  consciences.  If  a  detective  offers  testimony 
that  seems  fair  on  its  face,  and  I  have  no  knowledge  that  it 
is  false,  I  will  present  it  in  the  case,  but  I  will  not  employ  a 
detective  or  advise  his  employment.  In  this  case  there  is  no 
defense,  and  your  testimony  will  stand  uncontradicted,  and 
with  the  corroborating  testimony  of  the  Hallowells  you  will 
obtain  a  decree  of  divorce  on  the  grounds  of  cruelty  and  de- 
sertion. That  of  course  was  the  original  design  and  the  scope 
of  the  bilL  If  you  are  here  on  Saturday  next,  you  will  have 
your  decree;  if  you  are  not  here,  it  is  no  fault  of  mine.  How* 
ever,  it  may  be  as  well  to  understand  that  I  never  suffer  any 
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ioolding  or  dictation  from  mj  clients.  I  know  better  how  to 
conduct  their  cases  than  they  do,  and  I  conduct  my  cases  my 
own  way.  If  you  could  have  proved  adultery,  you  ought  to 
have  filed  your  bill  where  the  adultery  was  committed,  and 
not  have  waited  to  gain  a  residence  here  for  that  purpose." 

A  little  more  than  a  week  before  he  wrote  this  letter,  re- 
spondent had  taken  the  deposition  of  Watson  and  had  it  in 
his  possession,  and  intended  to  present  it  to  the  court  on  the 
hearing,  and  did  afterward  so  present  it.  What  reason  could 
there  be  for  the  ominous  omission  of  all  reference  to  that  de- 
position in  the  letter  of  May  2d? 

If^  when  Mrs.  Gordon  gave  him  ''  in  detail  the  facts  and 
circumstances  "  of  her  case,  she  told  him  about  Watson  and 
Coffeen,  and  the  woman  at  2126  Wabash  Avenue,  why  does 
he  say  to  her  on  May  2d,  ''  You  stated  very  distinctly  and 
unequivocally  that  you  could  not  prove  adultery  against  your 
husband  "  ?  Here  is  an  admission  that  she  told  him,  when 
she  was  in  Chicago  in  March,  that  she  could  not  prove  adul- 
tery against  her  husband.  He  says  that  he  was  angry  and 
excited  when  he  wrote  the  letter,  and  intended  to  refer  to 
adultery  in  Winnipeg,  and  not  to  adultery  in  Chicago,  and 
neglected  to  insert  the  words  "  in  Winnipeg."  This  explana- 
tion is  not  satisfactory.  He  uses  a  general  term,  without  any 
limitation  as  to  place.  There  is  the  same  omission  of  the 
words  '4n  Winnipeg,"  when  he  speaks  of  the  advice  given 
by  other  counsel,  that  she  *'  must  prove  adultery."  What  is 
the  meaning  of  the  last  sentence  of  the  letter  ?  In  telling  her 
that  if  she  could  prove  adultery  she  ought  to  have  filed  her 
bill  where  the  adultery  was  committed,  he  negatives  the  idea 
that  she  could  prove  adultery  where  the  bill  had  already  been 
filed.  The  intimation  is  as  plain  as  it  can  be,  that  the  bill 
had  been  improperly  filed  in  Illinois  if  the  divorce  was  to  be 
asked  upon  the  ground  of  adultery.  It  seems  like  mockery  to 
talk  thus  to  a  woman,  who  already  knew  that  Watson  had  sworn 
to  the  occurrences  at  2126  Wabash  Avenue,  and  that  Cofieen 
stood  ready  to  take  the  stand  in  confirmation  of  Watson. 

It  is  impossible  to  reconcile  the  letter  of  May  2d  with  that 
sense  of  right  which  should  mark  the  conduct  of  an  honorable 
lawyer.  If  Mrs.  Gordon  had  told  respondent  that  she  ex- 
pected to  prove  adultery  in  Chicago  by  Watson  and  Coffeen, 
then  the  language  of  his  letter  of  May  2d  is  untruthful,  and 
could  only  have  been  intended  as  a  mask.  If  she  was  igno- 
rant of  the  false  testimony,  the  silence  of  this  letter  can  be 
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attributed  to  nothing  else  than  the  fear  to  state  in  writing 
what  she  might  not  approve  of,  and  what  might  thereafter 
work  harm  to  himsel£  He  says:  *'  I  never  saw  her  between 
the  time  that  she  left  my  office,  three  weeks  after  the  filing 
of  the  billy  and  the  time  that  she  returned,  on  the  7th  of  May. 
She  communicated  to  me  nothing  in  the  mean  time,  unless 
what  appears  in  her  letters." 

Respondent  says,  in  reference  to  the  letter  of  May  2d:  '*  It 
was  a  letter  that  she  could  understand  very  distinctly,  and  that 
ahe  could  not  make  any  mistake  about,''  etc.  If,  when  he 
said  to  her,  *'  You  stated  very  distinctly  and  unequivocally  that 
you  could  not  prove  adultery  against  your  husband,"  she 
thereby  understood  him  to  say  that  she  had  stated  that  she 
oould  prove  adultery  against  her  husband  in  Chicago,  then  he 
and  she  were  cloaking  their  thoughts  in  language  which  had 
different  meaning  for  them  from  that  which  would  be  con- 
veyed to  anybody  else.  If  such  a  construction  as  this  is  to 
be  placed  upon  the  letter,  the  conclusion  is  irresistible  that 
the  respondent  was  aiding  and  abetting  his  client  in  a  scheme 
to  impose  false  evidence  upon  the  court. 

Elsewhere  in  his  testimony  respondent  speaks  as  follows 
of  the  letter  of  May  2d:  ''Of  course  it  can  be  seen  by  any  one 
that  there  are  portions  of  it  that  contradict  the  whole  record  in 
the  case.  •  •  •  •  It  can  be  perceived  by  this  letter  that  I  could 
not  have  had  the  circumstances  of  her  case  in  mind,  because 
I  stated  to  her  in  this  letter  that  she  should  not  wait  to  gain 
a  residence  here.  Of  course  nobody  ever  claimed  that  she 
waited  to  gain  a  residence  here,  so  that  that  particular  part  of 
the  letter  must  have  had  reference  to  something  else;  at  least, 
I  must  have  had  the  circumstances  in  my  head  of  some  per- 
son waiting  here  to  get  a  decree  instead  of  Mrs.  Gordon,"  etc. 
It  does  not  seem  natural  or  reasonable  to  suppose  that  the 
references  in  the  letter  of  May  2d  were  to  some  other  suitor 
than  Mrs.  GK>rdon,  and  to  some  other  case  than  hers.  Such 
a  supposition  can  hardly  be  creditable  to  the  shrewdness  or 
intelligence  of  a  man  who  had  practiced  law  for  more  than 
thirty  years,  even  after  all  allowances  are  made  for  the  effects 
of  anger  and  forgetfuiness. 

4.  It  is  charged  that  the  respondent  gave  to  Mrs.  Gordon 
on  May  7,  1887,  a  paper  purporting  to  be  a  certified  copy  of  a 
decree  of  divorce,  and  thereby  led  her  to  believe  that  she  had 
been  divorced  by  the  proceedings  had  in  court  on  that  day. 
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when,  as  matter  of  fact,  he  knew  that  no  decree  of  divorce  had 
yet  been  entered,  or  would  be  entered  for  some  time  thereafter. 

It  is  proven,  beyond  question,  that  respondent  gave  Mrs. 
Cbrdon  a  copy  of  a  decree  of  divorce  on  May  7th,  shortly 
after  the  hearing  in  court  in  the  forenoon  of  that  day.  The 
copy  has  been  produced  in  evidence,  and  is  in  the  record.  It 
is  drawn  upon  a  printed  form,  eleven  lines  of  it  being  in  print, 
and  eleven  or  twelve  lines  being  in  the  handwriting  of  respond- 
ent It  is  in  the  usual  form  of  a  decree  of  divorce,  finding 
the  defendant  guilty  of  both  adultery  and  cruelty  as  charged 
in  the  bill,  and  giving  the  custody  of  the  child  to  the  com- 
plainant. It  has  the  title  of  the  cause  and  general  number  of 
the  case  upon  its  face.  On  the  back  of  it  are  indorsed  the 
general  and  term  numbers,  the  name  of  the  superior  court  of 
Cook  County,  the  title  of  the  case,  and  the  name  of  the  re- 
spondent as  solicitor.  It  has  no  date.  Upon  its  face  and  at 
the  bottom  of  it  are  the  notarial  seal  of  the  respondent,  and 
these  words,  written  in  his  own  handwriting:  ^  A  true  copy. 
Chas.  J.  Beattie." 

It  is  also  proven,  beyond  question,  that  on  May  7th,  shortly 
after  the  hearing  before  the  court,  Mrs.  Gordon  and  Wilson 
obtained  a  marriage  license  from  the  office  of  the  county  clerk 
of  Cook  County,  and  were  married  on  that  day  in  Chicago  by 
James  S.  Green,  a  minister  of  the  Gospel,  and  left  in  the  after- 
noon of  the  same  day  for  Toronto,  with  the  copy  of  the  decree 
given  to  them  by  the  respondent  in  their  possession. 

Mrs.  Gordon  and  Wilson  both  swear  that  when  they  came 
out  of  the  court-room  in  the  forenoon  of  May  7th,  after  the 
proceedings  there  had,  respondent  congratulated  them,  and 
said  he  had  obtained  the  divorce,  and  took  them  down-stairs 
to  the  county  clerk's  office,  and  introduced  them  to  the  clerk 
in  charge  of  marriage  licenses,  thereby  enabling  them  to  pro- 
cure a  license;  that  they  then  went  over  to  respondent's  office, 
and  he  drew  in  their  presence,  and  gave  to  them,  the  copy  of 
the  decree  above  mentioned,  stating  to  them  that  such  copy 
was  all  that  it  was  necessary  for  them  to  have  in  order  to  be 
married,  but  that  if  they  chose  to  wait  until  the  following 
Monday,  he  would  give  them  another  copy  with  the  court's 
seal  upon  it,  or  would  send  the  latter  to  them  if  they  preferred 
to  go  home  at  once;  that  they  then  went  to  a  clergyman  and 
were  married;  that  a  few  days  after  the  28th  of  May  they  re- 
eeived  from  him  by  mail  the  copy  with  the  court's  seal  upon  it 

Respondent  swears  that  he  never  went  to  the  county  clerk's 
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oflSce  with  Mrs.  GordoD  and  Wilson^  and  knew  nothing  about 
their  marriage  antil  ho  received  a  letter  from  her  dated  May 
16th,  and  signed  ''  Ada  B.  Wilson.''  He  admits  that  he  gave 
her  the  copy  of  the  decree  above  described,  bat  says  that  Mrs. 
Gordon  came  into  his  office  on  May  7th,  while  he  was  engaged 
in  preparing  such  a  decree  as  he  believed,  and  had  reason  to 
think,  would  be  entered;  that  she  desired  a  copy  to  take 
home  with  her,  '* showing  the  trial  of  the  proceeding";  that^ 
'^without  giving  much  consideration  to  the  matter,  and  know- 
ing that  said  Gh)rdon  understood  the  situation  perfectly  and 
fully,  respondent  replied  that  he  did  not  see  that  there  was 
'  any  special  objection  to  this,  and  'thereupon  made  hastily  a 
copy  of  the  proposed  draught  of  the  decree,  certified  it  as  a  true 
copy,  and  handed  it  to  her,  at  the  same  time  promising  her 
that,  as  soon  as  he  could  procure  the  decree  to  be  entered,  he 
would  send  her  a  duly  certified  copy. 

The  correspondence  between  Mrs.  Gordon  and  respondent 
before  May  7th  shows  that  she  intended  to  marry  Wilson  as 
soon  as  the  divorce  was  obtained.    Such  intention  on  her  part 
must  have  been  well  known  to  the  respondent    A  number  of 
letters  were  written  by  Mrs.  Gordon  and  Wilson  to  the  re- 
spondent between  May  7th  and  May  81st,  no  one  of  which  in 
express  terms  informs  him  of  the  fact  of  their  marriage,  but 
all  of  vfhich  assume  that  he  knew  all  about  the  marriage. 
These  letters  ask  him  to  send  forward  the  copy  of  what  they 
call ''  the  record  pf  the  court."    They  indicate  very  plainly 
that  the  writers,  who  were  residents  of  a  foreign  dominion, 
were  ignorant  of  the  course  of  legal  proceedings  in  American 
courts,  but  the  language  of  the  letters  clearly  shows  the  be- 
lief of  both  Wilson  and  Mrs.  Gordon  that  there  was  already 
a  ''record  "  of  the  decree  of  divorce.    They  were  asking  for  a 
copy  of ''  the  record  of  the  court "  as  made,  and  not  the  copy 
of  a  record  to  be  made.    Respondent  admits  that  he  learned 
of  their  marriage  through  the  letter  of  May  16th,  and  yet,  al« 
though  the  decree  of  divorce  was  not  actually  entered  until 
May  28th,  he  never  advised  them  of  the  illegality  of  such 
marriage. 

A  majority  of  the  members  of  the  court  are  not  satisfied 
with  respondent's  explanation  of  his  conduct  in  giving  to 
these  parties  this  copy  of  a  decree.  Of  what  was  the  paper 
thus  given  them  a  copy  ?  When  it  was  handed  to  them  on 
May  7th,  no  decree  of  divorce  had  been  granted.  None  was 
granted  until  May  28th|  and  then  for  adultery  only,  and  not 
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for  crnelty.  Respondent  could,  not  have  known  certainly, 
when  he  famished  this  copy,  that  the  divorce  would  be  al* 
lowed  at  alL  The  oral  evidence  of  Mrs«  Gordon  had  not  then 
been  written  up  and  submitted  to  the  court,  as  was  required 
by  the  rules  of  practice  in  divorce  cases,  nor  had  the  deposi- 
tions of  Watson  and  the  Hallowells  been  then  examined  by 
the  court.  As  matter  of  fact,  the  testimony  of  all  these  wit- 
nesses was  afterwards  held  to  be  insufficient.  It  was  a  mo9t 
extraordinary  act  to  give  to  these  parties,  under  the  circum- 
stances then  existing,  a  certified  copy  of  a  decree  which  had 
not  yet  been  entered.  When  a  paper  is  certified  to  be  a  true 
copy,  the  general  understanding  is,  that  it  is  intended  to  be  a- 
true  copy  of  something  already  existing,  and  not  of  something 
which  is  to  be  brought  into  existence  in  the  future.  The 
granting  of  the  marriage  license,  the  furnishing  of  a  copy  of 
the  decree,  and  the  marriage  itself  were  three  occurrences, 
which  took  place  within  so  short  a  time  of  each  other,  that 
they  may  almost  be  regarded  as  parts  of  one  transaction;  and 
the  conclusion  is  almost  irresistible,  that  the  license  would 
not  have  been  issued,  and  the  marriage  would  not  have  taken 
place  on  that  day,  if  the  copy  in  question  had  not  been  made 
out  and  given  to  the  parties. 

If  respondent  assisted  Mrs.  Oordon  and  Wilson  in  obtain* 
ing  a  license  on  May  7th  with  a  view  to  their  marriage  on  that 
day,  he  aided  in  the  consummation  of  an  unlawful  marriage, 
because  he  knew  that  she  was  not  then  legally  divorced.  If  he 
gave  them  the  paper  purporting  to  be  a  copy  of  a  decree,  and 
thereby  induced  them,  or  permitted  them,  to  believe  that  the 
court  bad  granted  a  divorce  in  the  pending  case,  he  deceived 
them,  and  placed  it  in  their  power  to  consummate  an  illegal 
marriage,  whether  he  actually  knew  of  such  marriage  or  not 
If  he  gave  them  the  copy  in  question,  accompanying  it  with 
the  information  that  it  was  merely  the  draught  of  a  proposed 
decree,  and  that  no  decree  had  been  actually  entered,  but  with 
the  understanding  that  they  were  to  show  it  to  their  friends 
in  Canada  as  evidence  of  a  divorce,  then  he  aided  them  and 
united  with  them  in  the  perpetration  of  a  fraud.  He  had 
said  to  Mrs.  Gordon  in  the  letter  of  May  2d:  *'If  you  are 
here  on  Saturday  next,  you  will  have  your  decree."  This 
language,  taken  in  connection  with  the  fact  that  on  May  7th, 
which  was  the  Saturday  referred  to,  he  did  actually  give  her 
a  copy  of  a  decreCi  tends  to  confirm  her  statement  and  that 
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of  Wilson,  that  they  were  induced  to  regard  stich  copy  as 
evidence  of  a  divorce  legally  granted  on  that  day. 

5.  Another  charge  made  against  the  respondent  is,  that  he 
attempted  to  deceive  and  impose  upon  the  court,  and  to  in« 
duce  the  court  to  grant  a  divorce  upon  the  ground  of  cruelty 
committed  in  Canada,  by  permitting  evidence  to  be  presented 
to  the  court  for  the  purpose  of  showing  that  Mrs.  Gordon  had 
resided  one  year  in  Cook  County,  Illinois,  prior  to  the  filing 
of  her  bill,  when  he  knew  such  evidence  to  be  false,  and  that 
Mrs.  Gordon  had  never  been  a  resident  of  Cook  County,  but 
was  and  had  always  been  a  resident  of  Canada. 

All  the  members  of  the  court  are  of  the  opinion  that  this 
charge  is  sustained  by  the  proof,  and  that  the  conduct  of  the 
respondent  in  relation  to  the  matters  involved  in  the  charge 
was  an  inexcusable  violation  of  his  duty  as  a  practicing  law- 
yer. We  proceed  to  give  the  reasons  upon  which  we  base  the 
conclusion  thus  reached. 

Section  2  of  the  divorce  act  of  this  state  provides  that  ^'  no 
I)erson  shall  be  entitled  to  a  divorce  in  pursuance  of  the  pro- 
visions of  this  act  who  has  not  resided  in  the  state  one  whole 
year  next  before  filing  his  or  her  bill  or  petition,  unless  the 
offense  or  injury  complained  of  was  committed  within  this 
state,  or  whilst  one  or  both  of  the  parties  resided  in  this  state.'' 
Therefore,  where  a  wife  seeks  a  divorce  from  her  husband  in 
niinois  for  acts  of  cruelty  which  have  been  committed  outside 
of  this  state,  or  for  desertion  which  has  taken  place  outside  of 
this  state,  she  will  not  be  entitled  to  the  divorce,  unless  she 
shows,  either  that  she  had  resided  in  the  state  one  whole  year 
next  before  filing  her  bill,  or  that  her  husband  was  guilty  of 
such  cruelty  or  desertion  while  he  or  she  or  both  of  them  re- 
sided in  Illinois.  Respondent  admits  that  he  knew  this  to  be 
the  law,  and  that  he  so  advised  Mrs.  Gordon  in  his  consulta- 
tions with  her. 

In  the  divorce  case  now  under  consideration,  it  was  not 
claimed  or  pretended  that  the  defendant  was  guilty  of  cruelty 
or  desertion  while  he  or  his  wife  or  both  of  them  resided  in 
Illinois. 

The  respondent  admits  that  the  only  cruelty  and  deseition 
which  Mrs.  Gordon  charged  against  her  husband  took  place 
in  Canada,  and  that  he  knew  such  to  be  the  fact  when  he  filed 
the  bill.  He  says  in  his  testimony:  ''  When  she  gave  me  the 
facts  of  her  case,  she  simply  stated  to  me  that  she  could  only 
prove  desertion  and  cruelty  in  Winnipeg,  in  Canada." 
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When  respondent  filed  the  bill  for  Mrs.  (Gordon,  he  knew 
that  she  was  not  then  a  resident  of  Illinois,  and  that  she  had 
not  resided  in  Illinois  one  whole  year  ^nezt  before  filing  her 
bill."  He  admits  both  in  his  answer  and  in  his  testimony 
that  he  knew  her  to  be  a  non-resident  of  this  state.  He  says: 
*'  She  never  told  me  she  was  a  resident  of  this  state;  she  told 
me  she  was  a  resident  of  Canada." 

It  follows  that  when  Mrs.  Gordon's  bill  was  filed,  on  March 
4, 1887,  she  was  oo6  entitled  to  a  divorce  in  this  state  on  the 
ground  of  either  desertion  or  cruelty:  1*  Because  she  had  not 
resided  one  whole  year  in  Illinois;  2.  Because  the  only  cruelfy 
or  desertion  which  she  could  prove  had  taken  place  outside  of 
Illinois.  AH  her  proof  of  cruelty  or  desertion  would  be  im* 
material  and  valueless  without  proof  of  a  year's  residence  in 
Illinois  next  before  the  filing  of  her  bilL  Such  being  the 
state  of  the  case,  and  such  state  of  the  case  being  well  under- 
stood by  the  respondent,  what  did  he  do? 

He  inserted  in  the  bill  for  divorce  the  following  allegation; 
^  Your  oratriz  is  an  actual  resident  of  the  city  of  Chicago,  in 
the  county  of  Cook  and  state  of  Illinois,  and  has  resided  con* 
tinuously  in  said  city,  county,  and  state  for  and  during  the 
last  preceding  five  years,  and  within  the  territorial  jurisdio- 
tion  of  this  honorable  court."  This  statement  was  false,  and 
was  known  by  the  respondent  to  be  false,  when  he  wrote  it, 
and  permitted  Mrs.  Gordon  to  sign  the  bill  containing  it  He 
explains  its  insertion  in  the  bill  by  saying  that  it  was  a  merely 
formal  allegation,  and  that  the  bill  was  not  sworn  to.  With* 
out  stopping  to  comment  upon  the  sufficiency  or  insufficiency 
of  the  explanation  thus  offered,  we  proceed  to  notice  what  fiir* 
ther  steps  the  respondent  took  in  the  premises. 

On  April  6,  1887,  he  had  commissions  issued  to  take  the 
depositions  of  Rate  Clark  and  of  A.  S.  and  Mary  Hallowell  in 
Canada,  for  the  purpose  of  proving  cruelty.  On  April  27, 1887, 
he  had  another  commission  issued  to  take  the  depositions  of 
Mr.  and  Mrs.  Smith  in  Canada,  for  the  purpose  of  proving  de- 
sertion. He  well  kneif  that  the  cruelty  and  desertion  which 
he  thus  sought  to  establish  had  occurred  in  Canada,  and  not 
in  Illinois.  He  knew  that  whatever  the  Hallowells  would  say 
in  response  to  the  interrogatories,  which  he  drew  and  ad- 
dressed to  them,  calling  for  a  statement  of  such  instances  of 
cruelty  as  they  had  knowledge  of,  would  have  reference  to 
acts  done  outside  of  this  state.  Why  did  he  issue  these  oom* 
missions,  if  the  allegation  above  quoted  was  merely  formal? 
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The  depoeitioDS,  when  returned,  would  be  utterly  worthlew 
without  proof  of  a  year's  residence  in  Illinois. 

Iq  the  letter  of  May  2d,  after  the  depositions  of  the  Hallo- 
wella  had  been  taken,  respondent  wrote  to  Mrs.  Oordon,  that, 
with  their  testimony  and  her  own,  she  would  '*  obtain  a  decree 
of  diyoroe  on  the  grounds  of  cruelty  and  desertion;  that  of 
eourse  was  the  original  design  and  scope  of  the  bill."  As  the 
only  cruelty  or  desertion  which  the  Hallowells  had  testified  to, 
and  which  Mrs.  (Gordon  could  truthfully  testify  to,  had  occurred 
In  Canada,  it  is  difficult  to  understand  how  she  could  obtain 
a  diyoree  on  either  of  those  grounds,  unless  it  was  the  inten* 
tion  at  that  time  to  attempt  to  show  upon  the  hearing  that 
she  had  resided  one  year  in  Illinois.  If  proof  of  such  resi- 
dence was  to  be  offered,  it  cannot  be  said  that  the  allegation 
of  the  bill  was  designed  to  be  a  merely  formal  matter.  Such 
allegation  must  have  been  regarded  as  being  more  than  formal 
vben  it  was  inserted  in  the  bill,  if  ^'  the  original  design  and 
•oope  of  the  bill ''  was  to  obtain  a  divorce  for  acts  of  cruelty 
and  desertion  which  had  taken  place  no  where  else  except  in 
Canada. 

Let  us  see  what  took  place  at  the  hearing  on  May  7th.  In 
giving  her  testimony  before  the  court,  Mrs.  Gordon  swore  that 
•he  had  lived  in  Cook  County  one  year  continuously  prior  to 
the  filing  of  her  bilL  By  so  swearing  she  committed  perjury. 
Bhe  says:  **  He  [Mr.  Beattie]  told  me  on  the  way  over  to  the 
eourt*house  that  if  the  judge  asked  me  if  I  lived  here  a  year, 
I  was  to  say  yes."  Respondent  denies  that  he  told  her  thus 
to  swear  to  what  was  false.  Let  it  be  admitted  that  he,  rather 
than  she,  is  to  be  believed.  What  then?  He  sat  in  the  court- 
room and  beard  her  false  statement,  and  permitted  it  to  go 
unchallenged.  That  no  injustice  may  be  done  him,  we  quote 
his  explanation.  He  says  in  his  answer  to  the  information: 
^^It  is  true  that  said  Ada  K  Gordon  did,  in  answer  to  certain 
questions  put  to  her  by  the  court,  state  that  she  had  been  a 
resident  of  the  state  of  Illinois  continuously  for  one  year  pre* 
ceding  the  filing  of  her  bill,  which  statement  was  a  great  sur- 
prise to  this  respondent,  and  was  understood  at  the  time  by 
respondent  to  be  untrue  in  fact.  But  respondent  regarded  the 
testimony  at  the  time  as  immaterial,  in  view  of  the  evidence 
in  the  ease  establishing  the  commission  of  adultery  by  the  de» 
frndant  in  Chicago,  and  being  taken  by  surprise  by  the  client 
in  said  testimony,  respondent,  called  upon  suddenly  to  deter- 
mine whether  to  allow  to  pass  a  statement  made  by  his  client 
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for  which  respondent  was  in  no  wise  responsible,  which  was 
untrue  in  fact,  but  was  at  the  time  by  respondent  deemed  to 
be  immaterial,  or  to  then  and  there  correct  such  statement^ 
with  the  possibility  that  he  would  thereby  discredit  his  client 
before  the  court,  and  possibly  prejudice  her  case,  respondent 
permitted  the  evidence  to  pass  without  question  or  correction, 
feeling  that  the  responsibility  therefor  could  in  no  wise  be 
charged  against  him,  as  his  client  was  a  woman  of  exceptional 
intelligence,  and  had  been  distinctly  advised  by  respondent  in 
advance  that  it  was  not  necessary  to  either  aver  or  prove  resi* 
dence  in  Cook  County,  in  view  of  the  evidence  establishing  the 
commission  of  adultery  in  said  Cook  County/' 

According  to  this  explanation,  there  was  a  conflict  in  his 
mind  between  his  sense  of  duty  to  the  court  and  his  sense  of 
duty  to  his  client  Being  in  doubt  whether  to  call  the  atten- 
tion of  the  court  to  the  false  testimony,  or  to  let  it  pass  in 
silence,  he  finally  chose  the  latter  course*  Whether  or  not 
silence  was  justifiable  under  these  circumstances,  it  is  not 
necessary  to  inquire.  It  is  sufficient  to  say  that  the  respond- 
ent was  not  content  with  silence.  After  his  client's  falsehood 
was  uttered,  he  sought  to  make  use  of  it.  He  continued  to 
press  upon  the  attention  of  the  court  the  question  of  the  de« 
fendant's  alleged  cruelty,  knowing  that  proof  of  cruelty  would 
be  immaterial  without  the  false  statement  as  to  residence  to 
rest  upon. 

The  record  shows  that  after  the  judge  had  ceased  to  ex- 
amine Mrs.  Gordon,  the  respondent  himself  asked  her  the 
following  question,  and  received  the  following  answer:  ^  I  will 
ask  you  if  at  any  time  he  was  cruel  to  you  by  way  of  physical 
cruelty?  A.  Yes,  sir;  he  knocked  me  down-stairs  and  struck 
me."  Respondent  knew  that  the  evidence  thus  called  out 
was  of  cruelty  that  had  taken  place  in  Canada,  and  yet  just 
a  moment  before  he  had  heard  the  witness  falsely  swear  to  a 
year's  residence  in  Illinois,  without  which  residence  the  cruelty 
in  Canada  would  be  unavailing. 

But  this  was  not  all.  Respondent  took  no  steps  to  with- 
draw the  testimony  upon  the  subject  of  cruelty,  and  submit 
his  case  upon  the  charge  of  adultery.  On  the  contrary,  as 
soon  as  Mrs,  Qordon  had  left  the  witness-stand,  he  handed 
up  to  the  court  the  depositions  of  the  Hallowells,  tending  to 
prove  acts  of  cruelty  committed  outside  of  the  state  of  Illinois, 
in  order  that  such  depositions  might  be  considered  by  the 
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court  in  connection  with  the  false  testimony  of  his  client  as 
to  a  year's  residence  in  Illinois. 

Proofs  were  presented  to  the  court  in  support  of  the  two 
charges  of  cruelty  and  adultery.  The  case  was  placed  before 
the  mind  of  the  judge  in  such  a  way  that  be  might  grant  the 
divorce  on  either  one  of  the  charges,  or  on  both,  according  to 
bis  view  of  the  sufficiency  of  the  evidence.  He  was  imposed 
upon  by  the  sworn  statement  of  the  complainant  as  to  her 
residence  in  Illinois.  If  he  had  known  that  her  statement 
was  false,  he  would  not  have  considered  the  testimony  as  to 
cruelty,  but  he  did  consider  it 

The  lawyer's  duty  is  of  a  double  character.  He  owes  to  his 
dient  the  duty  of  fidelity,  but  he  also  owes  the  duty  of  good 
fiiith  and  honorable  dealing  to  the  judicial  tribunals  before 
whom  ho  practices  his  profession.  He  is  an  officer  of  the 
court,  —  a  minister  in  the  temple  of  justice.  His  high  vocation 
is  to  correctly  inform  the  court  upon  the  law  and  the  facts  of 
the*  case,  and  to  aid  it  in  doing  justice  and  arriving  at  correct 
oonclnsions.  He  violates  his  oath  of  office  when  he  resorts 
to  deception,  or  permits  his  clients  to  do  sa  He  is  under  no 
obligations  to  seek  to  obtain,  for  those  whom  he  representSi 
that  which  is  forbidden  by  the  law.  If  he  suffers  false  and 
perjured  testimony  to  be  presented  to  the  presiding  judge,  with 
the  possible  result  of  inducing  the  latter  to  take  jurisdiction 
of  a  cause  in  which  there  would  otherwise  be  no  power  to  act, 
and  to  grant  a  judgment  or  decree  which  the  law  would  pro* 
hibit  if  the  real  character  of  the  offered  testimony  were  known, 
he  cannot  shield  himself  behind  his  supposed  obligations  to 
his  client.  A  non-resident  of  Illinois  has  no  right  to  a  divorce 
for  acts  of  cruelty  committed  outside  of  Illinois,  no  matter 
how  extreme  or  repeated  such  acts  may  have  been.  In  such 
eases,  residence  in  the  state  is  a  jurisdictional  fact. 

But  the  respondent  went  even  farther.  On  the  very  day 
on  which  the  false  evidence  was  given  by  his  client,  he  pre- 
pared a  draught  of  a  decree  to  be  submitted  to  the  court,  and 
did  afterwards  so  submit  such  draught.  He  says  in  his  evi- 
dence: ^' I  had  in  the  mean  time  prepared  ....  a  draught  of 
the  decree,  hoping  to  present  it  to  the  judge  that  afternoon  if  I 
could  find  him.''  In  his  answer  to  the  information  he  says: 
'^Respondent  went  to  bis  office  and  proceeded  to  prepare  .  •  •  • 
a  draught  of  the  decree,  which  he  supposed  would  be  entered,  in 
view  of  the  testimony  that  had  been  given;  •  •  •  •  the  original 
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draught  of  this  proposed  decree  was  given  by  respondent  to  the 
court."  A  copy  of  the  draught  of  the  decree  thus  referred  to  has 
been  introduced  in  evidence,  and  is  in  the  record.  It  contains 
the  following  findings:  ''That  the  said  defendant  has,  since 
the  time  of  his  marriage  with  the  complainant,  been  guilty  of 
adultery  as  charged  in  said  bill  of  complaint,  and  that  the 
•aid  defendant  has  also  been  guilty  of  extreme  and  repeated 
cruelty  as  charged  in  said  bill  of  complaint." 

It  is  true  that  after  the  judge  had  examined  all  the  evi* 
dence  sub^nitted  to  him,  including  that  of  Cofifeen,  taken  oa 
the  27th,  he  erased  the  finding  as  to  cruelty,  and  entered 
the  decree  upon  the  finding  as  to  adultery.  Nevertheless,  the 
fact  remains  that  the  respondent  presented  a  decree  to  the 
court  containing  a  finding  that  the  defendant  had  been  guilty 
of  cruelty,  and  expected  that  it  would  be  entered,  ^  in  view  of 
the  testimony  that  had  been  given."  What  was  the  testi* 
mony  that  had  been  given?  Testimony  that  the  complainant 
had  resided  one  year  in  Illinois,  as  well  as  testimony  that 
acts  of  cruelty  had  been  committed. 

It  is  dear  that  in  the  preparation  of  the  bill,  in  the  taking 
of  depositions,  in  the  examination  of  witnesses  upon  the  hear* 
ing,  in  the  submission  of  testimony  to  the  court,  in  the 
draughting  of  the  decree  presented  to  the  court,  the  respond* 
ent  intended  to  take  his  chances,  and  did  take  his  chances^ 
of  procuring  a  decree  either  upon  the  ground  of  adultery  or 
upon  the  ground  of  cruelty.  The  conclusion  is  abundantly 
established,  that  he  intended  to  deceive  and  attempted  to  de* 
oeive  the  court  by  testimony  of  his  client  as  to  a  residence  in 
niinois  which  he  knew  to  be  false. 

Some  unworthy  act  has  been  encountered  at  every  stage  in 
the  investigation  of  this  divorce  case.  No  step  can  be  taken 
in  it  without  meeting  with  something  that  requires  explana* 
tioD.  From  the  beginning  to  the  end  of  it,  the  proceeding 
was  a  gross  fraud,  —  an  outrageous  imposition  upon  the  ad* 
ministration  of  justice.  It  is  impossible  that  any  lawyer  of 
intelligence  could  have  conducted  it  without  seeing  and  know* 
ing  its  real  character.  If  Mrs.  Gordon  originated  and  inspired 
all  the  wrong  that  was  done,  her  solicitor  either  actively  as- 
dsted  her,  or  purposely  shut  his  eyes  to  what  she  was  doing. 
Her  case  had  no  merits  whatever.  <• 

Let  the  rule  in  this  case  be  made  absolute,  and  let  an  order 
be  entered  striking  the  name  of  Charles  J.  Beattie,  the  re- 
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8pondent  herein,  from  the  roll  of  attorneys  of  this  court,  in 
accordance  with  the  prayer  of  the  information  filed  by  the 
attorney-generaL  .««« 

AnoHifBTa»  DiSBARXKfT  ov:  See  extended  notei  to  Buma  r,  Atte$i,  S 
Am.  Si.  Rep.  860-863;  Staie  r.  Kirise,  05  Am.  Deo.  338-345;  J>elano*9  Caae, 
4S  Am.  Rep.  557-565.  The  oonrfe  will,  of  its  own  motion,  disbar  an  attorney 
lor  anprofeeBional  oondnot  appearing  from  the  face  of  the  record  of  a  oaae  ia 
whioh  ho  is  acting  as  attorney:  In  n  EeadermMt  88  lean.  531« 


Mbtropolitan  National  Bank  v.  Jones. 

[U!7  IUJ1I0I8,  <84.] 

Bans  AND  Bavkino — Chsoks  —  Riobts  ov  PAams  to — Aoobpt ahos  or. 
—There  is  no  snob  thing  as  ''acceptance  **  of  checks  in  the  ordinary  sense 
of  the  term.  A  cheek  being  payable  immediately  and  on  demand,  the 
liolder  can  only  present  it  for  payment^  and  the  bank  can  fnlfiU  its  duty 
to  the  depositor  only  by  paying  the  amoant  demanded.  The  holder  has 
BO  right  to  demand  from  the  bank  anything  hot  payment  of  the  check, 
and  the  bank  has  no  rights  as  against  the  drawer,  to  do  anything  bat 
writ. 

■svxs  A]n>  BAHKnffo— Ohxoks— BrpicT  ov  CntiiTiOATioir  ov.  —When 
the  holder,  on  making  presentment  of  a  cKeok  to  the  bank,  instead  of 
demanding  and  receiving  payment^  has  the  check  certified,  and  retains 
H  in  his  possession,  he  enters  into  a  new  and  express  contract  with  the 
bank,  not  within  the  scope  of  the  legal  relations  of  the  pcurties,  nor 
within  the  presnmed  intention  of  the  drawer. 

AKD  Bamkivo  —  Cbxoxs  —  EvvsoT  OV  CuennoATiON  ov.  —  By  car* 
tifioation  of  a  eheck  the  bank  enters  into  an  abeolnte  undertaking  to  pay 
II  iriien  presented  at  any  time  within  the  period  of  limitation  of  ao- 
ticos.  Hie  transaction  between  the  holder  and  the  bank  ia^  in  legal 
•fleot^  the  same  as  though  the  holder  had  received  payment^  and  had  de- 
posited the  non^  witii  the  bank,  and  received  a  certificate  of  deposit 
tlmrefor* 

AMD  BAHxnio  —  Ohiokb — EfvioT  ov  Cbbtivioatiov.  —  The  liability 
of  a  bank  after  certification  of  a  check  is  independent  of  the  qnestion 
of  Its  possession  of  the  roqaisite  amoant  of  f  nnds  of  the  drawer,  it  being 
by  the  ad  of  certification  estopped  to  deny  the  poosession  of  saffiolent 
ffnndfl. 

AVD  Bavkiho  —  Ohioks — EwiOT  ov  CxRTiviOATio  V.  —  A  bank,  by 
•ortification  of  a  check,  becomes  entitled  to  charge  the  amonnt  thereof 
to  the  aoooont  of  the  drawer  at  the  time  of  certification,  thas  appropri. 
•ting  to  the  payment  of  the  check  the  necessary  amoant  of  money  on 
deposit  to  the  credit  of  the  drawer. 

Bins  ASD  Bavxino — CRacncs  —  BwBor  ov  CssmnoATiov. — As  between 
tfio  bank  certifying  a  check  and  the  drawer,  the  certification  has  the 
nme  effect  as  payment,  the  fnnds  representing  the  amonnt  of  the  check 
being  aa  effectnally  withdrawn  from  the  control  of  the  drawer,  and  the 
Indebtedness  from  the  bank  to  the  depositor,  created  by  the  deposit^ 
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being  m  effectually  aatiafied  to  that  amonntp  in  the  one  ease  m  in  the 
other. 

Babks  AMD  Banking  — Cbrtitioatiom  ov  Chbok  RxLBASsa  Drawkr.  —  A 
bank,  by  certifying  a  check,  becomes  the  principal  and  only  debtor,  and 
the  holder,  by  taking  a  certificate  of  the  check  from  the  bank,  instead 
of  requiring  payment,  discharges  the  drawer,  and  the  check  then  circn- 
lates  as  the  representative  of  so  much  cash  in  bank,  payable  on  demand 
to  the  holder. 

Banks  and  Banking  —  Ckrtifioation  or  Check  —  Eiracr  or — DiaoHAiiaB 
or  HoLDXR.  —  When  the  holder  of  a  check  presents  it  and  procures  it  to 
be  certified  by  the  bank  instead  of  being  paid,  such  certification  is,  as 
between  the  holder  and  the  drawer,  a  payment,  and  discharges  the 
drawer  from  liability,  and  its  presentment  on  the  next  business  day 
after  its  issue  and  non-payment  will  not  revive  the  drawer's  liability. 

Banks  and  Banking  —  Chkcks— Errxor  ov  CxRurioATioH  BxroRX  Dxixr* 
XRT.  —  When  the  drawer  of  a  check  procures  its  certification  by  tha 
bank  before  its  delivery  to  the  drawee,  the  drawer  is  liable  upon  non* 
payment  on  presentation  to  the  bank. 

Banks  and  Banking  —  Chxok  as  Appropriation  ov  Deposit.  — The  giving 
of  a  check  by  a  bank  depositor  operates,  at  least  after  presentment^  aa 
an  assignment  to  the  holder  of  a  sufficient  amount  of  the  deposit  to  pay 
the  check,  and  is,  therefore,  a  definite  appropriation  of  that  sum  to  its 
payment,  binding  upon  all  the  parties  to  the  check. 

Bahkb  and  Banking.  — Cheoks  —  Rights  ov  Holdkrs.  — As  between  the 
parties  to  a  check,  the  bank  is  the  principal  debtor  to  the  payee  or  holder 
of  a  check  drawn  on  funds  on  deposit^  but  the  drawer  is  still  liable^  ae 
surety  at  least,  and  is  at  liberty  at  any  time,  by  paying  and  taking  up 
his  check,  to  reinvest  himself  with  the  bgal  tiUe  to  the  money  on  de- 
posit. 

Harrdinef  Scottf  and  Lord,  for  the  appellant. 
Runyan  and  Runyan,  for  the  appellees. 

Bailey,  J.  This  was  a  suit  in  asaumprit  brought  by  the 
Metropolitan  National  Bank  of  Chicago  against  Noble  Jones, 
Edward  S.  Jones,  and  Walter  Metcalf,  copartners  doing  bnsi* 
ness  under  the  firm  name  of  Noble  Jones,  to  recover  the 
amount  of  a  bank  check  for  $1,540,  drawn  by  the  defendants 
on  the  Traders'  Bank  of  Chicago,  payable  to  the  order  of 
the  plaintifiP.  The  defendants  pleaded  non  asaumpritf  and  on 
trial  before  the  court,  a  jury  being  waived,  the  issues  were 
found  for  the  defendants,  and  the  court,  after  denying  the 
plaintifif's  motion  for  a  new  trial,  gave  judgment  in  favor  of 
the  defendants  for  costs. 

The  facts  appear  by  stipulation,  and  are,  in  substanoe,  as 
follows:  On  the  first  day  of  October,  1888,  after  the  commence- 
ment of  banking  hours  in  the  morning  of  that  day,  the  defend* 
ants  being  indebted  to  the  plaintiff  in  the  sum  of  |1|540|  gave 
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to  the  plaintifT  their  check  on  the  Traders'  Bank  of  ChicagOi 
M  follows:  — 

*  Edw.  S.  Jonks.         Noblb  Jokes.  Walter  Hitcalv; 

"  11,540.  Chicago,  Cook  Co^  III.,  Oct.  1, 1888. 

''Pay  to  the  order  of  Metrop.  Nat'l  Bank  fifteen  hundred 
and  forty  dollars. 

^NOBLX  JoHsa 
""To  Tnid«n'  Bank,  Ohioago^  HL  — Ha  18,80." 

On  the  same  day  and  daring  banking  hours,  the  plaintiff 
sent  said  check  by  one  of  its  collectors  to  the  Traders'  Bank, 
and  asked  said  bank  to  certify  it,  which  was  done  by  writing 
across  the  face  ofit  as  follows:  ''Certified.  10/1,1888.  Traders' 
Bank  of  Chicago.  Charles  G.  Fox."  The  next  morning,  daring 
banking  hoars,  bat  before  clearing-hoase  hoars,  the  plaintiff 
sent  said  check  by  its  collector  to  the  Traders'  Bank  and  pre- 
sented it  for  and  demanded  payment,  which  was  refused. 
Thereupon,  on  the  same  day,  and  during  banking  hours,  the 
plaintiff  protested  said  check  for  non-payment,  and  sent  notice 
of  dishonor  to  the  defendants.  On  the  morning  said  check 
was  presented  for  payment,  and  before  it  was  presented,  and 
before  clearing-house  hours,  the  Traders'  Bank  became  insol- 
▼ent  and  suspended  payment,  and  its  assets  were  subse- 
quently placed  in  the  hands  of  a  receiyer,  who  has  since  had 
possession  thereof  Said  receiyer  has  paid  the  creditors  of 
said  bank  dividents  at  different  times,  those  paid  to  the 
plaintiff  amounting  to  1693,  leaving  a  balance,  principal  and 
interest,  due  on  said  check  at  the  time  of  the  trial  of  $961.70. 
At  the  time  said  check  was  drawn,  at  the  time  it  was  certified, 
and  at  the  time  payment  was  demanded,  the  defendants  had 
safficient  funds  in  the  Traders'  Bank  to  their  credit  to  pay 
the  check,  and  if  payment  had  been  demanded  instead  of 
certification,  said  bank  would  have  paid  it. 

Upon  these  facts,  the  counsel  for  the  plaintiff  submitted  to 
the  court  the  following  proposition,  to  be  held  as  the  law  in 
the  decision  of  the  case,  which  was  refused:  — 

**  The  court  holds,  as  a  proposition  of  law,  that  when  the 
holder  of  a  check  drawn  upon  a  bank  situated  in  the  same 
city  as  the  holder,  on  the  day  of  its  issue  takes  said  check  to 
said  bank  and  asks  said  bank  to  certify  said  check,  which 
said  bank  certifies  by  marking  *'  certified '  on  the  face  thereof, 
and  the  day  following,  during  bank  hours,  presents  said  check 
to  said  bank  for  payment,  and  the  bank  refuses  payment 
thereof^  haying  become  insoWent  and  passed  into  the  hands 
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of  a  receiver  before  banking  hours  of  said  day,  and  the  holder 
of  said  check  at  once,  and  during  banking  hours  of  said  day, 
gives  notice  of  such  dishonor  to  the  drawer  of  said  check,  said 
certification  does  not  release  the  drawer  of  said  check,  although 
at  the  time  of  the  making  and  certification  of  said  check  the 
drawer  had  sufficient  funds  to  his  credit  in  said  bank  to  pay 
the  same,  as  if  payment  had  been  demanded  by  the  holder 
instead  of  oertification,  such  bank  could  not  have  refused  to 
pay  the  same." 

The  only  question  presented  by  this  appeal  is  the  one  raised 
by  the  foregoing  proposition,  viz.,  whether  the  plaintiff^  by 
obtaining  certification  of  said  check,  released  the  drawers.  A 
check  being  payable  immediately  and  on  demand,  the  holder 
can  only  present  it  for  payment^  and  the  bank  can  fulfill  its 
duty  to  its  depositor  only  by  paying  the  amount  demanded. 
In  other  words,  the  holder  has  no  right  to  demand  from  the 
bank  anything  but  payment  of  the  check,  and  the  bank  has 
no  right,  as  against  the  drawer,  to  do  anything  else  but  pay  it. 
It  follows  that  there  is  no  such  thing  as  acceptance  of  checks 
in  the  ordinary  sense  of  the  term,  for  acceptance  ordinarily 
implies  that  the  drawer  requests  the  drawee  to  pay  the  amount 
at  a  future  day,  and  the  drawee  *' accepts''  to  do  so,  thereby 
becoming  the  principal  debtor,  and  the  drawer  becoming  his 
surety:  Daniel  on  Negotiable  Instruments,  sec.  1601.  If,  then, 
the  holder,  on  making  presentment  of  the  check,  instead  of 
demanding  and  receiving  payment,  has  the  check  certified 
and  retains  it  in  his  possession,  he  enters  into  a  new  and  ex« 
press  contract  with  the  bank  not  within  the  scope  of  the  legal 
relations  of  the  parties,  nor  within  the  presumed  intention  of 
the  drawer.  By  certification,  the  bank  enters  into  an  abso- 
lute undertaking  to  pay  the  check  when  presented  at  any 
time  within  the  period  prescribed  by  the  statute  of  limita- 
tions. The  transaction,  as  between  the  holder  and  the  bank, 
is  substantially  the  same,  in  legal  effect,  as  though  the  holder 
had  received  payment  and  had  deposited  the  money  with  the 
bank  and  received  a  certificate  of  deposit  therefor.  The  lia- 
bility of  the  bank,  after  certification,  is  independent  of  the 
question  of  its  possession  of  the  requisite  amount  of  funds  of 
the  drawer,  it  being,  by  the  act  of  certification,  estopped  to 
deny  the  possession  of  sufficient  funds. 

Another  result  of  the  transaction  is,  that  the  bank  thereby 
becomes  entitled  to,  and  if  its  business  is  properly  conducted 
actually  does,  charge  the  amount  of  the  check  to  the  account 
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of  the  drawer  at  the  time  of  the  certification,  thus  in  reality 
Appropriating  to  the  payment  of  the  check  the  necessary 
Amount  of  the  money  on  deposit  to  the  credit  of  the  drawer, 
precisely  the  same  as  though  the  check  were  paid.  As  be- 
tween the  bank  and  drawer,  certification  has  the  same  effect 
as  payment,  the  funds  representing  the  amount  of  the  check 
being  just  as  effectually  withdrawn  from  the  control  of  the 
drawer,  and  the  indebtedness  from  the  bank  to  the  depositor, 
created  by  the  deposit,  being  just  as  effectually  satisfied  to 
that  amount,  in  one  case  as  in  the  other. 

The  question  whether  this  change  in  the  rights  and  rela- 
tions of  the  parties  should  be  held  to  discharge  the  drawer 
from  further  liability  on  ttie  check  has  not,  so  far  as  we  are 
Aware,  ever  been  before  this  court  for  decision,  but  the  great 
weight  of  authority,  as  found  in  the  decisions  of  oourts  of  other 
jurisdictions,  and  in  the  treatises  of  law-writers  of  the  greatest 
learning  and  ability,  is  in  favor  of  the  conclusion  that  the 
drawer  is  discharged.  Mr.  Daniel,  in  the  section  of  his 
treatise  above  cited,  lays  it  down  as  the  rule  that  the  bank, 
by  certifying  the  check,  becomes  the  principal  and  only 
debtor;  that  the  holder,  by  taking  a  certificate  of  the  check 
from  the  bank,  instead  of  requiring  payment,  discharges  the 
drawer,  and  that  the  check  then  circulates  as  the  representa- 
tive of  so  much  oash  in  bank  payable  on  demand  to  the 
holder. 

The  question  is  very  elaborately  and  learnedly  discussed  in 
1  Morse  on  Banking,  3d  ed.,  sees.  414  et  seq.,  and  the  same 
conclusion  reached,  the  following  being  a  portion  of  the  rea* 
coning  there  adopted:  "  The  drawer  can  no  longer  sue,  though 
the  bank  should  finally  refuse  to  pay  the  check,  for  he  has 
originally  only  a  right  to  demand  that  the  check  shall  be 
duly  paid  on  presentment,  and  his  action  lies  for  the  damage 
resulting  to  him  or  to  his  credit  from  not  having  his  debt 
duly  discharged  in  the  manner  he  has  led  bis  creditor  to  sup- 
pose would  be  sufficient  But  if  the  holder  waives  his  right 
to  immediate  payment,  by  expressly  asking  for  or  even  by 
accepting  the  offer  of  a  certification  by  the  bank,  it  follows 
that  since  his  act  acquits  the  debt  due  him  from  the  drawer, 
the  drawer  can  thereafter  have  no  cause  or  basis  whatsoever 
on  which  to  sue.  The  matter  is  voluntarily  taken  out  of  his 
hands  by  the  other  parties,  who  make  their  arrangements  to 
suit  their  own  convenience.  Even  if  the  drawer  has  suggested 
or  requested  tlie  arrangement,  the  assent  of  the  payee  and 
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holder  must  be  regarded  as  at  his  sole  risk.  He  is  not  obliged 
to  take  the  bank's  promise  in  place  of  the  drawer's  indebted- 
ness. The  promise  of  the  bank  on  the  drawer's  account,  ac- 
cepted as  satisfactory  by  the  creditor,  discharges  the  debtor, 
and  at  the  same  time  deprives  him  of  all  further  concern  or 
possible  right  of  action  in  the  premises*^'  See  also  Tiedeman 
on  Commercial  Paper,  sec.  436. 

This  question  was  before  the  court  of  appeals  of  New  York 
In  First  Natiofial  Bank  of  Jersey  City  ▼.  Leaeh^  52  N.  Y.  SSOt 
11  Am.  Rep.  708|  audit  was  there  held  that  where  a  holder  of 
a  check  presents  it  and  procures  it  to  be  certified  by  the  bank 
instead  of  being  paid,  such  certification  is,  as  between  the 
bolder  and  the  drawer,  a  payment,  and  discharges  the  drawer 
from  liability.  In  discussing  the  grounds  upon  which  their 
decision  is  based,  the  court  say:  "  When  the  drawee  acceptSt 
it  is  an  appropriation  of  the  funds,  pro  tanto^  to  the  service 
and  use  of  the  payee  or  other  person  holding  the  bill,  so  that 
the  amount  ceases  henceforth  to  be  the  money  of  the  drawer, 
and  becomes  that  of  the  payee  or  other  holder  in  the  hands  of 
the  acceptor.  It  is  entirely  clear  that  the  acceptance  of  a  time 
draft,  before  due,  does  not  operate  as  a  payment  as  respects 
the  drawer.  Its  only  effect  is  to  make  the  acceptor  the  primary 
party  to  pay  the  draft.  But  the  parties  to  a  certified  check, 
due  when  certified,  occupy  a  difierent  position.  There  the 
money  is  due  and  payable  when  the  check  is  certified.  The 
bank  virtually  says  that  the  check  is  good;  we  have  the 
money  of  ...  .  the  drawer  here  ready  to  pay  it  We  will 
pay  it  now  if  you  will  receive  it.  The  holder  says  no,  I  will 
not  take  the  money;  you  may  certify  the  check  and  retain 
the  money  for  me  until  this  check  is  presented.  The  law 
will  not  permit  a  check  when  due  to  be  thus  presented,  and 
the  money  to  be  left  with  the  bank  for  the  accommodation  of 
the  holder,  without  discharging  the  drawer.  The  money  be- 
ing due  and  the  check  presented,  it  is  his  own  fault  if  the 
bolder  declines  to  receive  the  pay,  and  for  his  own  conve« 
nience  has  the  money  appropriated  to  that  check,  subject  to 
its  future  presentment  at  any  time  within  the  statute  of  limi- 
tations." See  also  Essex  County  National  Bank  v.  Bank  of 
Montreal^  7  Biss.  193. 

It  seems  to  us  very  clear,  both  upon  principle  and  author- 
ity, that  the  plaintiff  in  this  case,  by  obtaining  certification 
of  their  check,  discharged  the  defendants  from  all  liability 
thereon  as  drawers,  and  that  the  subsequent  presentment  of 
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the  check  for  payment,  though  on  the  next  business  day  after 
the  check  was  issued,  did  not  reyive  or  in  any  manner 
affect  the  defendants'  liability. 

Bnt  it  is  said  that  a  different  rule  was  laid  down  by  this 
eoort  in  Biekfard  r.  First  National  Bank  of  Chicago^  42  HL 
888;  Round$  v.  Smith,  42  111.  245;  and  Brovm  r.  Leehie,  43  HI. 
497.  It  will  be  found,  on  examination,  that  in  each  of  those 
caaes  certification  of  the  check  was  obtained  by  the  drawer 
before  delivery  to  the  payee,  and  that  no  presentment  was 
made  by  the  holder  until  made  in  due  course  for  payment. 
It  is  easy  to  see  that  an  essentially  different  rule  should  apply 
in  a  ease  of  that  kind.  The  fact  that  the  drawer,  before  de- 
liyering  the  check,  gets  the  bank  to  certify  it,  in  no  way 
changes  its  essential  nature  as  a  check,  or  affects  the  drawer's 
liability  in  case,  on  due  presentation  for  payment,  the  paper  is 
dishonored.  The  reasoning  of  the  opinions  in  the  above-men* 
tioned  cases  should  be  restricted  in  its  application  to  the  facts 
appearing  in  those  cases;  and  as  applied  to  those  facts,  it  is 
doubtless  correct,  and  should  be  followed.  But  it  cannot,  and 
as  we  may  assume  was  not  intended  to,  apply  to  cases  like 
the  present,  where  the  holder  has  himself  made  presentment 
of  the  check,  and  instead  of  receiving  payment,  as  he  might 
and  should  have  done,  has  chosen  rather  to  accept,  in  lieu  of 
payment,  an  express  executory  agreement  by  the  bank  to  pay 
the  check  to  the  holder  when  presented  for  payment  at  any 
time  thereafter. 

Much  effort  is  made  by  counsel  to  show  that,  to  be  consis- 
tent with  the  doctrine  established  by  the  case  of  Munn  v. 
Burdiy  26  IlL  85,  and  in  the  numerous  cases  in  which  that 
decision  has  been  followed,  we  must  hold  that  the  defendants 
were  not  released  from  liability  by  the  certification  of  the 
check.  In  Munn  v.  Bureh^  25  111.  85,  we  held,  contrary  to  the 
rule  recognized  in  many  of  the  states,  that  a  depositor,  by 
delivering  to  another  his  check  on  his  banker  for  value,  trans- 
fers to  the  payee  of  the  check  and  his  assigns,  so  much  of  the 
deposit  as  the  check  calls  for,  and  that  on  presentation  of 
the  check  for  payment,  the  banker  becomes  liable  to  the 
holder  for  that  amount,  provided  the  drawer  has  on  deposit 
at  the  time  a  sufficient  sum  applicable  to  that  purpose  to  pay 
the  check.  Accordingly,  if  the  banker  refuses  to  pay  the 
check  on  presentment,  he  becomes  liable  to  an  action  by  the 
holder  to  recover  its  amount.  It  follows  that  the  giving  of 
the  check  becomes,  at  least  after  presentment,  an  assignment 
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to  the  holder  of  a  sufficient  amount  of  the  deposit  to  pay  the 
cheeky  and  therefore  a  definite  appropriation  of  that  Bum  to 
its  payment,  binding  upon  all  the  parties  to  the  check. 

The  argument  sought  to  be  made,  if  we  understand  it,  iSi 
that  the  certification  of  the  check  is  a  no  more  effectual  ap- 
propriation of  the  fund  on  deposit  to  the  payment  of  the  check 
than  was  already  made  by  the  act  of  the  drawer  in  giving  the 
check;  and  therefore  that  one  of  the  chief  grounds  upon  which 
the  rule  adopted  in  other  states,  that  certification  releases  the 
drawer,  is  baaed,  fails  or  is  inapplicable  here.  If  the  mere 
fact  of  such  appropriation,  however  made,  is  the  test  by  which 
to  determine  whether  the  drawer  has  been  released  or  not, 
there  may  be  force  in  the  argument  We  do  not  understand^ 
however,  that  such  is  the  case.  Some  of  the  authorities,  it  ie 
true,  allude  to  and  dwell  upon  that  circumstance  as  possess- 
ing very  considerable  significance,  but  we  do  not  understand 
that  any  of  them  make  it  the  test  or  basis  of  the  rule. 

The  rule  laid  down  in  Munn  v.  Bureh^  25  IIL  85,  is  based 
upon  the  implied  agreement  on  the  part  of  the  banker  to  pay 
out  the  money  deposited  to  the  holders  of  the  depositor's 
checks,  at  such  times  and  in  such  sums  as  the  depositor  sees 
fit,  by  his  checks,  to  order,  and  such  agreement  is  held  to  be 
so  far  available  to  the  holder  of  the  depositor's  check  as  to 
enable  him,  after  the  check  has  been  duly  presented  £nr  pay- 
ment and  payment  refused,  to  bring  suit  against  the  banker 
in  his  own  name  and  recover  the  amount  of  the  check.  The 
banker,  as  the  result  of  his  implied  agreement,  becomes  the 
principal  debtor,  but  the  drawer  is  still  liable,  at  least  as 
surety,  and  is  at  liberty  at  any  time,  by  paying  and  taking 
up  the  check,  to  reinvest  himself  with  the  legal  title  to  the 
money  on  deposit.  The  appropriation  of  the  fund  then,  so 
far  as  any  definite  appropriation  of  it  can,  under  the  circum* 
stances,  be  said  to  be  made,  is  only  conditional,  and  follows 
in  strict  accordance  with  the  terms  of  the  contract  between 
the  parties,  and  must  be  regarded  as  one  of  the  consequences 
contemplated  by  them  at  the  time  the  check  was  (kawn. 

But  where  the  holder  of  the  check,  on  presenting  it  to  the 
banker,  instead  of  demanding  and  receiving  payment,  as  the 
parties  contemplated,  and  as  is  his  legal  duty,  requests  and 
obtains  certification,  and  retains  the  check  in  his  own  hands, 
wholly  dififerent  rights  are  obtained,  and  consequently  differ- 
ent  rules  of  law  are  applicable.  The  appropriation  of  the  de* 
f osit  to  the  payment  of  the  check  then  becomes  absolute,  and 
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the  bolder  enters  into  new  contractual  relations  with  the  banker, 
not  contemplated  or  authorized  by  the  drawer,  and  which  place 
the  fund  appropriated  wholly  beyond  his  control  and  out  of 
his  reach. 

Even  viewing  the  drawer  as  a  surety,  the  new  contract  be- 
tween the  creditor  and  the  principal  debtor,  affecting  as  it 
does  the  character  of  the  debt  and  the  time  and  manner  of 
pajnnent,  should  of  itself  be  held,  upon  well-settled  priiidples 
of  law,  to  be  sufficient  to  discharge  his  liability  as  surety. 
But  whether  the  decision  of  the  case  should  be  placed  upon 
this  ground  or  not,  the  presentment  of  the  check  for  payment 
and  its  dishonor  on  the  one  hand,  and  its  presentment  and 
certification  on  the  other,  involve  legal  rights,  and  invoke  the 
application  of  legal  rules,  so  essentially  different,  that  the  doc- 
trine of  the  case  of  Munn  v.  Bureh^  25  III.  85,  which  is  con« 
trolling  where  payment  is  demanded  and  refused,  can  have 
DO  relevancy  to  or  controlling  effect,  even  by  analogy,  in  a 
case  where  tiie  holder  gets  the  check  certified. 

We  are  of  the  oj^nion  that  no  error  was  committed  in  re- 
fusing to  hold  the  proposition  submitted  by  the  plaintiff  as 
the  law  in  the  decision  of  the  case,  and  that  the  appellate 
court  properly  affirmed  the  judgment  The  judgment  of  the 
appellate  court  will  accordingly  be  affirmed. 


BAmDB  Aim  BAincnre— 'pATinvT  bt  CERTimD  Chroes.  ^Baak  eeiiifyiiig 
chsckas  ''good**  creates  a  new  and  binding  obligation,  on  the  part  of  the  bank 
towards  a  boma  JUU  holder  of  the  oheok  for  ralue^  to  hold  soffioient  funds  of 
the  drawer  to  meet  eheck:  Farmert*  etc  Bank  ▼.  Butchen*  etc.  Bank,  69 
N.  Y.  125;  69  Am.  Beo.  678.  Where  the  holder  of  a  oheok  procures  it  to 
be  certified,  this  operates  as  pajrment  of  the  debt  for  whioh  the  oheok  was 
drawn,  and  tha  dnwcr  is  released  from  liability:  Frtneh  r.  Irwin,  4  Baxt. 
401;  27  Am.  Bep.  769;  FirU  Ifai,  Bank  r.  Leaeb,  62  N.  Y.  S60;  11  Am.  Rep. 
708;  Bern  v.  Firti  JfaL  Bank,  128  Ind.  78;  18  Am.  8t  Rep.  312. 

Bahkb  and  Bamkino — BrFKOT  07  CxRTiFTiKO  Oheck.  ^  As  to  the  liabil* 
Hy  of  banks  on  oheoks  certified  by  them,  see  notes  to  Farmers'  etc.  Bank  t. 
StOther^  He,  Bank,  69  Am.  Dee.  691-694;  Biek/ard  t.  FirH  NaL  Bank,  42 
IlL  288;  89  Am.  Dee.  436,  and  extended  note;  Cletoe  r.  Bank,  42  Am.  Rep. 
80S-^1L  A  bank  is  liable  on  a  certified  chock,  whether  the  drawer  had  snf* 
ficient  funds  or  not:  French  ▼.  Irwin,  4  Baxt  401;  27  Am.  Rep.  769;  Farm- 
erv*  etc.  Bank  y.  Butchers*  etc  Bank,  16  K.  Y  125;  69  Am.  Deo.  678;  Cock  t. 
BUde  JSfaL  Bank,  62  K.  Y.  96;  11  Am.  Rep.  667;  HUl  v.  Natim  Trtui  Co., 
106  Pa.  St  1;  66  Am.  Bop.  189.  The  certification  is  equivalent  to  a  repro* 
acntation  that  the  drawer  has  funds  in  the  bank  with  which  to  pay  the  check, 
end  that  the  bank  will  retain  such  fundq,  and  pay  the  check  at  the  bank 
iHignatcdi  Ljfnch  r.  First  NaL  Bank,  107  N.  Y.  179;  1  Am.  St  Rep.  80S. 


OASES 


SUPBEME  COURT  OP  JDDICATDEB 


INDIANA. 


HuTTS  V.  Martin. 

tm  IlTDIAVA,  1.] 

ApraLLATB  Pbooidurb.  —  Konos  to  oo-partiat  is  impentlvsly  required  by 

the  statutes  of  IndiaDS. 
▲priLLAn  Pbocsduu—  Mistaki;  Rkubf  fbok.  —  If  ths  failvrs  to  ssnr» 

notics  of  appeal  upon  oo-parties  is  dae  to  aooidsnt  or  mistako  of  lao^ 

the  appellate  oonrt  may  relieve  against  the  mistake^  and  is  not  boond 

to  dismiss  fchs  appeal. 

L.  J.  Coppage  and  M.  Z).  WhiUy  for  the  appellants. 
H.  H.  Dochterman  and  D,  Simms^  for  the  appellee. 

Elliott,  C.  J.  This  action  wae  instituted  by  John  B.  Mar- 
tin against  Mark  O.  Hutts,  Henry  P.  Hutts,  Milton  Hntts, 
Joseph  Hutts,  Francis  Hutts,  Eliza  Whittaker,  and  William 
Whittaker.  The  trial  court  found  that  all  of  the  defendants 
were  in  possession  of  the  land  to  which  Martin  asserted  a 
right,  and  that  they  claimed  title  adversely  to  liim.  The 
court  found  and  adjudged  that  Martin  was  entitled  to  the 
land,  and  to  •recover  possession.  William  Whittaker  is  not 
made  a  party  to  the  appeal,  but  in  the  assignment  of  errors 
Elizabeth  Whittaker  is  named  as  an  appellant  The  appellee 
has  filed  a  motion  to  dismiss  the  appeal,  upon  the  ground 
that  two  of  the  defendants  below,  and  co-parties  of  the  appel* 
lants,  are  not  made  parties  to  the  appeal. 

The  rule  requiring  notice  to  be  given  co-parties  is  not  s 
technical  one,  but,  on  the  contrary,  is  a  rule  of  substance  and 
importance.  The  presence  of  co-parties  on  appeal  is  essential 
to  complete  jurisdiction,  so  that  the  question  of  co-parties  is 
one  of  a  jurisdictional  nature.  Our  statute  concerning  co-par- 
ties is  explicit  and  mandatory,  and  neither  the  court  nor  the 
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parties  can  disregard  it:  Rev.  Stata.  1881,  see.  635.  Notice 
to  co-parties  is  imperatively  required:  TVapelen  In».  Co,  t. 
Yowni,  98  Ind.  454;  Concanwm  t.  Nchle^  96  Ind.  326;  ShvUie$  t. 
Keiser,  95  Ind.  159;  Hunderlocl  y.  Dundee  eU.  Co.,  88  Ind.  139. 

The  common-law  role  respecting  parties  was  more  strict 
than  that  prescribed  by  our  code.  It  is,  howcTer,  not  always 
true  that  parties  to  the  record  or  parties  to  the  action  upon 
the  same  side  are  co-parties,  for  there  may  be  a  complete  sct* 
erance  of  interest  by  the  judgment  below,  or  the  parties  to  the 
action  or  record  may  not  be  parties  to  the  jadgmenL 

In  this  instance  Blisa  Whittaker  and  William  Whittaker 
are  co-parties  of  the  appellants,  for  the  action  is  to  recQver 
possession  of  land,  and  the  trial  conrt  found  and  adjudged 
that  all  who  were  defendants  were  in  possession  of  the  land, 
asserting  titie  adyersely  to  the  appellee,  and  among  the  de* 
fendants  were  William  and  Blixa  Whittaker.  As  they  were 
oo-parties,  the  appellants  should  have  given  them  notice  as 
the  law  requires. 

We  have  concluded  that,  although  the  appellants  have  not 
given  their  co-parties  notice,  the  appeal  ought  not  to  be  dis- 
missed. This  conclusion  is  asserted  by  us  for  the  reason  that 
the  appellants  have  shown  that  the  failure  to  make  necessary 
parties  was  due  to  accident  or  to  mistake  of  fact  The  mis- 
take as  to  Blisa  Whittaker  is  simply  in  naming  her  Elisabeth 
Whittaker,  and  as  to  William  Whittaker,  the  mistake  is  shown 
to  have  been  caused  by  an  error  of  the  clerk  of  the  trial  court 
in  making  out  the  transcript  We  think  it  clear  that  an  ap- 
pellate court  has  the  inherent  power  to  relieve  against  acci« 
dent  and  excusable  mistake  in  the  proper  case:  Smythe  v. 
BoeweUj  117  Ind.  365.  If  it  were  not  for  the  mistake,  the  mo- 
tion to  dismiss  the  appeal  should  be  sustained,  inasmuch  as 
all  parties  must  be  brought  in  within  the  time  limited  for 
appealing,  unless  accident,  fraud,  or  excusable  mistake  is 
affirmatively  shown:  HoUoran  v.  Midland  Ry  Co.,  129  Ind. 
274 

Ordered,  that  the  motion  to  dismiss  be  overruled,  that  the 
eosts  of  the  motion  be  taxed  against  the  appellants,  and  that 
they  be  allowed  thirty  days  in  which  to  correct  their  errors 
respecting  parties.  ^^__ 

APFBAih  —  MuTAKS  DT  Konos  07  Afpbal»  wbdreby  the  Judgment  ap- 
pealed from  it  described  a«  entered  on  the  day  when  the  judgment  was  ren- 
dared,  iaatead  of  the  day  when  it  was  entered,  does  not  entitle  respondent 
to  a  dismissal  of  the  appeal:  Anderaon  ▼.  (?o/,  72  CaL  65;  1  Am.  St  Rep.  34. 
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Cully  v.  Shirk. 

[181  I9DI1.NA,  76.] 
JfTDOMIHT.  — RsLTKr  VSOX  JUDGMBITT,  OIT  THE  GrOUITD  TSAT  THB  ShBBIW^ 

Kkvukk  oy  SiBvnn  ov  Proobss  n  Falsi,  will  not  be  granted  ia  mn 
aotion  to  set  aeide  each  judgment,  when  there  is  no  pretenee  that  tii« 
oondnot  of  the  officer  or  of  the  sheriff  was  frandnleot. 
JUDOMBMT  — CoLLATBBAL  ATTACK,  Wbat  IS. — The  oourt  intimatot  tlial^ 
were  the  question  necessarily  involved,  it  would  hold  that  every  attnok 
upon  a  Judgment  for  want  oi  jnrisdiotion  in  the  oourt  to  render  Ht^  pre- 
dicated on  matters  dehon  the  reeord,  ia  a  eollateral  attaok. 

/.  T,  France  and  J.  T.  Merryman^  for  the  appellant. 
P.  B.  ManUy  and  E.  E.  Friedlins^  for  the  appellees. 

MiLLBB,  J.  This  action  was  brought  by  the  appellant 
against  the  appellees  to  set  aside,  vacate,  and  declare  nail  and 
Toid  a  judgment  and  decree  of  the  Adams  circuit  court,  ren* 
dered  against  her  in  an  action  to  foreclose  a  mortgage,  and  to 
cancel  a  sheriff's  deed  executed  in  virtue  of  the  judgment  and 
decree. 

The  judgment  is  assailed  upon  the  ground  that  the  oourt 
was  without  jurisdiction  of  the  person  of  the  defendant  The 
complaint  alleges  that  ''she  never  had,  at  any  time,  any  no-^ 
tice  of  any  kind  whatever  of  the  filing  of  said  complaint,  or 
the  pendency  of  said  action;  that  the  return  of  said  sheriff  on 
said  summons,  wherein  he  states  that  he  left  a  true  copy  of 
said  summons  at  the  last  and  usual  place  of  residence  of  this 
plaintiff,  is  wholly  false;  that  no  copy  of  summons  or  process 
of  any  kind,  in  relation  to  said  cause,  was  ever  left  at  the  resi* 
dence  of  this  plaintiff,  or  served  on  her  in  any  manner  what> 
ever;  that  she  never  appeared  to  said  cause,  in  said  oourtt 
voluntarily  or  otherwise,  and  never,  in  any  manner  submitted 
herself  to  its  jurisdiction  in  said  action/^ 

This  was  not  an  application,  under  section  396  of  the  code, 
to  be  relieved  from  a  judgment  taken  against  her,  through 
her  mistake,  inadvertence,  Buvprise,  or  excusable  neglect;  but 
was  simply  a  suit  to  have  the  judgment  set  aside,  upon  the 
ground  that  the  return  of  the  sheriff,  showing  that  a  summons 
had  been  served  upon  her,  was  untrue;  that  she  never  had 
been  served  with  process,  and  that  therefore  the  court  was 
without  jurisdiction  of  her  person  when  the  judgment  was 
rendered. 

There  is  no  claim  that  the  defendants  in  the  action  of  fore* 
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closure  had  a  meritorious  defense,  or  that  tho  proceedings 
were  not  proper  and  regular  upon  their  fiEtce. 

The  appellees  answered  this  complaint  by  a  general  deniaL 
The  cause  was  tried  by  the  court,  and,  upon  request,  a  special 
finding  of  the  facts  and  conclusions  of  law  were  returned/  The 
oonclusion  at  which  we  have  arrived,  upon  the  effect  to  be 
given  to  the  return  of  the  sheriff,  in  this  class  of  actions,  ren« 
ders  it  unnecessary  to  set  out  at  length  the  finding  of  facts 
and  conclusions  of  law. 

The  court  found  that  the  summons  issued  in  the  foreclosure 
salt  was  returned  by  the  sheriff  with  this  indorsement:^- 

^  Came  to  hand  this  seventh  day  of  April,  1888.  Served  as 
commanded  by  leaving  a  true  copy  of  this  writ  at  the  last  and 
usual  place  of  residence  of  Elizabeth  Cully,  this  eleventh  day 
of  April,  1888.  Pbrbt  H.  Lawton. 

•*  By  J.  S.  McLeod,  Deputy.'' 

This  return  was  regular  upon  its  face,  and  was  such  as  to 
folly  authoriie  the  court  to  assume  jurisdiction  of  the  person 
of  the  defendant.  The  proceedings  of  the  court,  subsequent 
to  that  time,  appear  to  be  regular.  There  is  no  pretense  that 
there  was  any  fraudulent  conduct  on  the  part  of  either  the 
plaintiff  or  the  officer  in  the  service  or  return  of  the  summons, 
or  that  the  defendant  was  not  a  resident  of  the  county. 

Such  being  the  case,  we  are  of  the  opinion  that  the  return 
by  the  sheriff  of  the  service  of  the  process  was  binding  and 
oonclusive  upon  the  parties  to  the  suit,  and  that  neither  of 
them  can,  as  against  the  other,  be  permitted  to  dispute  its 
verity. 

In  NieteH  v.  TrefUman,  104  Ind«  390,  it  was  held,  by  a  di- 
vided court,  that  in  a  proceeding  under  section  896  of  the 
Revised  Statutes  of  1881,  to  set  aside  a  default  and  be  re- 
lieved from  a  judgment  taken  against  a  defendant  who  had  a 
meritorious  defense,  but  was  prevented  from  appearing  in 
time  to  make  his  defense  by  "his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,"  the  defendant  might,  for  the  sole 
purpose  of  showing  a  sufficient  reason  for  not  appearing  and 
making  defense,  show  that  the  summons  was  not,  in  fact, 
served  upon  him. 

In  the  opinion  overruling  the  petition  for  a  rehearing,  Zol« 
lars,  J.,  Kaid:  "He  cannot  dispute  the  service  for  the  purpose 
of  assailing  the  judgment  as  void,  nor  of  disputing  the  juris- 
diction of  the  court  over  him;  he  cannot  do  this  by  reason  of 
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the  rule  invoked  by  appellees.    That  rule  says  that  for  the 
purpose  of  jurisdiction  the  return  of  service  by  the  officer  is 
conclusivoi  although,  in  fact,  there  may  have  been  no  ser 
vice/' 

This  case  is  not  within  the  exceptions  to  the  general  rule, 
that  the  return  of  a  sheriff  is  conclusive  between  the  parties, 
as  declared  in  that  case,  and  we  certainly  do  not  desire  to  go. 
any  farther  in  that  direction. 

The  appellant  cites  and  relies  upon  the  case  of  Dobbins  y. 
McNamara^  113  Ind.  54;  8  Am.  St  Rep.  626.  In  that  case 
the  complaint  alleged  that  the  defendant  was  not  a  resident 
of  thp  county  where  he  was  returned  as  served  by  copy  left  at 
his  last  and  usual  place  of  residence;  that  he  never  made  his 
home,  or  even  staid  over-night,  at  the  house  where  the  copy 
was  left,  and  it  also  alleged  that  he  was  not  at  that  time 
within  the  jurisdiction  of  the  court  in  which  the  action  was 
pending.  In  connection  with  these  allegations,  it  was  averred 
that  the  pretended  service  and  return  to  the  summons  was 
procured  by  the  fraud  of  the  attorney  of  the  plaintiff. 

The  distinction  between  the  cases  is  marled  and  important. 
The  elements  of  fraud  and  the  non-residence  of  the  defendant, 
lacking  in  this  case,  were  in  that  case  controlling.  A  similar 
case  is  that  of  Cavanaugh  v.  Smithy  84  Ind.  380. 

We  have  considered  this  case  upon  the  ground  assumed  by 
the  parties,  that  the  attack  upon  the  judgment  was  direct, 
and  not  collateral.  The  converse  of  this  rule  seems  to  be  es- 
tablished by  the  later  cases,  and  the  general  rule  is  laid  down 
that  any  attack  upon  a  judgment  for  want  of  jurisdiction  in 
the  court  to  render  it,  predicated  upon  a  matter  dehors  the 
record,  is  collateral:  Harman  v.  Moore^  112  Ind.  221;  Cain  v. 
Qoda^  84  Ind.  209;  Lantz  v.  Maffett^  102  Ind.  23;  Earie  v. 
Earle^  91  Ind.  27;  Indianapolis  etc.  Ry  v.  Harmless^  124  Ind. 
26. 

Judgment  affirmed. 


JvDOioiiT.  —  IxpBAOHinniT  ov  8HtaiFf*8  RsfUBV,  In  wbat  omm  allowedt 
See  note  to  MarriU  ▼.  MonHk  S3  Am.  8t  Be^  117.  Tho  antboritiM  uo  ooq* 
flioting  M  to  the  oonolosiTeneM  of  a  iheriff '•  retain.  As  to  what  is  a  ool* 
lateral  attaok,  aee  note  to  case  jut  etted,  p.  lOij  and  P^apU  v«  Qmns^  74 
OaL  400}  0  Am.  St.  Rep^  448^  and  note. 


IfoT.  1891.1      Patoka  Township  v.  HopKiKa»  417 

Fatoea  Township  v.  Hopeiks. 

BawMAOE  Watkbs.  — >It  n  hot  Tbitb  that  ▲  L4Ki>-owim  ob  a  Muina* 
FAit  OoRPORATioa  may  lawfully  eolleot  mrfaoo  water  into  aa  artifidal 
duumel  and  poor  it  on  another's  land. 

8UBPA0B  Watbbs.  — >  Iv  a  Pubuo  Cobpobatioh  by  ito  aeti  makes  neoeeaary 
aa  ontlet  for  the  eoeape  of  water  collected  by  it  into  artificial  water-wayi* 
II  moat  proTide  that  oatlet^    Otherwise  it  is  goilty  of  an  actionable 


BnHWATB— >8inirA0i  Watiss  ibom.  —  If  surface  waters  are  oollected  in 
ditdiee  at  the  sides  of  a  pnblio  highway,  and  those  ditohes  are  then 
vnited  and  their  waters  thrown  on  the  land  of  a  priTate  proprietor,  ren- 
dering it  wet  and  nntillable»  he  is  entitled  to  maintain  an  action  against 
the  township  under  whose  authority  the  injury  was  inflicted,  to  enjoin 
its  eontinuanca 

Tuuvaa,  ^  Complaiht  will  hot  bb  Hbld  Bab  because  the  laots  stated 
do  not  entitle  the  plaintiff  to  all  the  relief  prayed  for. 

AmLLATB  Fbogedubb.  ^  An  Appbllbb  mat,  or  Ivdiaba,  properly  sa?B 
B  qtteeti<m  and  duly  preeent  it  by  the  assignment  of  eroas-errora,  and 
wbon  he  does  so^  he  may,  in  many  instanoei^  accomplish  as  much  as  11 
he  had  himself  prosecuted  the  appeaL 

HmSWATSL^A  OOVBT  OAVVOT  DlBBOT  BOW  AND  WBBtf  DbADU  shsll  hB 

constructed  by  highway  officers. 

M.  W.  Fields  and  J.  W.  Ewing,  for  the  appellants. 

L.  C.  Embree  and  W.  P.  Howe^  for  appellee. 

Elliott,  C.  J.  The  complaint  of  the  appellee  is  for  an  in- 
jnnction  and  the  abatement  of  a  nuisance.  The  complaint 
alleges  that  the  appellee  owns  eighty  acres  of  land,  lying  along 
a  pablic  road,  under  the  control  of  Patoka  township;  that  the 
natural  surface  of  the  land  is  such  that  the  surface  water 
which  collects  south  of  the  road  flows  south  over  the  appellee's 
land,  and  the  water  which  collects  on  the  north  side  of  the 
road  flows  north  and  away  from  his  land;  that  prior  to  the 
first  day  of  May,  1889,  the  township  had  cut  two  artificial 
ditches,  one  on  each  side  of  the  road;  that  on  the  day  named 
the  township  constructed  a  culvert  across  the  road,  so  that  the 
water  in  the  north  ditch  poured  into  the  south  ditch;  that 
neither  of  the  ditches  constructed  by  the  township  is  a  natural 
watercourse;  that  along  the  north  line  of  the  road  the  property 
owners  had  constructed  high  embankments,  and  thus  pre- 
vented  the  water  from  flowing  upon  their  land,  and  caused  it 
to  be  confined  in  the  north  ditch;  and  that  a  great  quantity 
of  water  oollects  in  the  ditch  north  of  the  road;  that  by  unit- 
ing the  two  ditches  the  water  was  thrown  upon  the  appellee*fl 
land,  rendering  it  wet  and  untillable. 

AX.  St.  Kbp.,  Vol.  XXXI  -27 
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The  case  has  been  ably  argued,  and  the  questions  well  pre- 
sented. The  questions  are  important,  and  not  free  from  dif* 
Acuity. 

Surface  water,  it  has  been  said,  is  a  common  enemy,  which 
the  land  owner  may  fight  off  his  land,  as  best  he  may.  Bui 
while  there  is  something  of  truth  in  the  statement,  there  is, 
nevertheless,  much  of  error.  It  is  not  true,  in  law,  that  a  land* 
owner  or  a  municipal  corporation  may  collect  surface  water 
in  an  artificial  channel  and  pour  it  upon  another's  land* 
Whatever  doubt  may  have  once  existed  upon  this  subjecty 
none  longer  exists.  It  it  now  well  settled  that  the  right  ta 
fight  off  surface  water  does  not  authorize  it  to  be  collected  in 
a  volume  and  cast  upon  the  land  of  another:  Davis  v.  City 
of  CrawfordsviUef  119  Ind.  1,  12  Am.  St  Rep.  661,  and  cases- 
cited;  Gould  on  Waters,  2d  ed.,  sec.  27L  A  public  corporation 
has  no  more  right  to  collect  water  in  an  artificial  channel^ 
and  cause  it  to  flow  upon  the  land  of  another,  in  a  greatly 
incfreased  quantity,  than  has  a  private  land-owner.  This  is 
estsbMshed  law.  It  is  clear,  therefore,  that  if  the  townshii^ 
authorities  did  collect  the  surface  water  in  an  artificial  chan- 
nel, and  thus  cause  it  to  flow  upon  the  appellee's  land,  hi» 
rights  of  property  have  been  invaded,  and  an  action  will  lie. 
Another  settled  principle  of  law  is  here  influential.  That 
principle  is  this:  If  a  public  corporation,  by  its  acts,  makes 
necessary  an  outlet  for  the  escape  of  water  collected  by  it  in 
artificial  water-ways,  that  outlet  it  must  provide.  If  it  fails 
to  provide  the  outlet  made  necessary  by  its  own  act,  it  is- 
guilty  of  an  actionable  wrong:  City  of  Evanaville  v.  Decker^ 
84  Ind.  825,  43  Am.  Bep.  86,  and  cases  cited;  Gould  on 
Waters,  2d  ed.,  p.  517,  sec.  261.  See  also  authorities  cited  in 
Elliott  on  Roads  and  Streets,  863.  In  this  instance  the  pub* 
lie  corporation  united  two  ditches,  and  thus  conveyed  upoa 
the  appellee's  land,  by  artificial  water-ways,  a  great  volume 
of  water,  that  naturally  flowed  in  a  different  direction,  and 
this  they  did  without  providing  an  outlet.  They  were,  there* 
fore,  the  authors  of  a  positive  wrong. 

The  case  before  us  does  not  fall  within  the  rule  that  a  pub» 
lie  corporation  is  not  liable  for  consequential  injuries  result* 
ing  from  the  improvement  of  a  highway  in  a  careful  and 
skillful  mode.  Here  the  corporation  constructed  artificial 
ditches,  and  gathered  the  water  in  one  volume;  here  it 
united  two  artificial  water-ways;  and  here  it  changed  the  nat* 
ural  flow  of  the  water.     This  was  done  in  view  of  the  fact 
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that  the  oonsequeiices  of  the  iinioD  of  the  two  ditches  would 
necessarily  cast  au  increased  volume  of  water  upon  the  ap« 
pellee's  land,  for  the  surroundings  were  such,  as  the  complaint 
■howBy  as  rendered  this  result  inevitable. 

The  rule  declared  in  the  case  of  City  of  North  Vernon  v. 
Voegler^  103  Ind.  814,  does  not  govern  this  case.  The  reason 
Cmt  this  conclusion  ia  evident.  In  the  case  referred  to  there 
was  eimply  negligence  in  constructing  a  culvert  at  a  place 
where  there  was  authority  to  construct  it;  while  here  there 
was  no  right  to  so  constrnot  a  culvert  as  to  unite  two  artificial 
channels,  change  the  natural  flow  of  water,  and  cast  upon  the 
aj^llee's  land  in  an  increased  volume.  There  is  here  more 
than  the  negligent  construction  of  a  culvert;  more  than  negli* 
gence  in  devising  a  plan,  for  there  is  a  positive  wrong,  inach 
much  as  the  natural  flow  of  water  is  changed,  and  thrown 
upon  the  appellee's  land  in  a  greatly  increased  volume. 

It  IB  assumed  that  the  township  officers  had  authority  to 
construct  the  culvert,  and  it  is  asserted  as  a  conclusion  from 
the  premise  assumed,  that  they  cannot  be  enjoined  from  do- 
ing what  they  have  lawful  authority  to  do.  In  support  of  this 
position,  we  are  referred  to  the  cases  of  City  of  Kokomo  v.  Ma* 
hanj  100  Ind.  242;  Ifayor  etc.  v.  Robert$,  34  Ind.  471;  Wilson 
▼•  Mayor  eic^  1  Denio,  695;  43  Am.  Dec.  719;  and  MeOaher 
▼.  BurreU,  55  Ind.  425. 

The  assumption  is  not  valid,  and  with  it  falls  the  conclu- 
tion  founded  upon  it  The  assumption  is  not  sustained  by 
the  authorities  cited,  nor  has  it  any  foundation  in  principle. 
This  is  obvious  from  what  we  have  said,  for  the  assumption 
cannot  stand  against  the  settled  principle  that  water  cannot 
be  collected  in  artificial  channels,  the  natural  flow  changed| 
the  volume  increased,  and  no  outlet  provided.  It  is  one  thing 
to  grade  a  highway,  and  cast  off  surface  water  as  a  conse- 
quence of  the  grading,  and  quite  another  thing  to  change  the 
natural  flow,  unite  artificial  channels,  increase  the  volume  of 
water,  and  cause  it  to  flow  upon  private  property  in  an  in- 
creased volume.  It  is  not  the  mere  fact  of  constructing  the 
culvert  across  the  highway  that  constitutes  the  actionable  in* 
vasion  of  the  plaintiff's  right  of  property,  for  the  acts  of  the 
pablio  corporation  extend  far  beyond  the  mere  construction 
of  the  culvert  The  corporation  may  construct  culverts,  but 
it  cannot  destroy  private  property  by  uniting  in  one  artificial 
channel  a  great  body  of  water,  changing  the  natural  floW|  and 
throwing  the  collected  water  upon  the  citizen's  land. 
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We  fully  agree  with  appellants*  counsel  that  a  oomplaiiit 
must  proceed  upon  a  definite  theory,  and  be  sufficient  upon 
the  theory  adopted,  but  we  cannot  agree  that  the  rule  stated 
condemns  the  appellee's  complaint.  The  theory  of  the  com- 
plaint is,  that  the  appellee  is  entitled  to  an  injunction,  and 
to  that  theory  the  facts  stated  are  fitted.  It  is  true  that  the 
complaint  characterizes  the  culvert  as  a  nuisance,  and  it  may 
possibly  be  true  that  it  is  not  a  nuisance  (a  question  it  is  not 
necessary  to  decide);  but  granting  that  it  is  not,  still  the 
facts  stated  show  a  right  to  the  relief  prayed,  and  sustain  the 
general  theory  of  the  pleading.  Against  facts,  epithets  are 
of  little  force,  and  here  there  are  substantive  facts  showing  a 
clear  right  and  its  wrongful  invasion.  It  may  be  true  that 
the  appellee  is  not  entitled  to  all  the  relief  prayed,  but  if  it 
were  conceded  that  he  is  not,  it  would  not  warrant  the  con- 
clusion that  the  complaint  is  bad,  for  the  law  is,  that  if  the 
complaint  shows  the  plaintiff  entitled  to  a  part  of  the  relief 
demanded  it  will  repel  a  demurrer:  Baylesa  v.  Olenn^  72 
Ind.  5. 

We  cannot  disturb  the  finding  upon  the  evidence. 

The  appellee  has  assigned  as  cross-error  the  refusal  of  the 
court  to  embody  in  the  decree  an  order  abating  the  culvert  as 
a  nuisance.  As  the  court  awarded  an  injunction  against  the 
maintenance  of  the  culvert,  we  cannot  perceive  that  the  ap- 
pellee was  harmed  by  the  refusal  of  the  court  to  modify  the 
decree  in  the  particular  indicated. 

The  appellee  also  asked  the  court  to  modify  the  decree  by 
striking  out  one  of  its  provisions.  The  motion  and  the  part 
of  the  decree  objected  to  are  properly  brought  into  the  record 
by  a  bill  of  exceptions,  so  that  it  is  our  duty  to  decide  the 
question  presented.  It  is  a  mistake  to  suppose  that  an  ap- 
pellee who  pro})erly  saves  a  question,  and  duly  presents  it  by 
the  assignment  of  cross-errors,  is  not  entitled  to  affirmative 
relief.  An  appellee  may  do  more  than  save  costs  or  prevent 
a  reversal  by  appropriately  assigning  cross-errors.  He  may 
in  many  instances  accomplish  as  much  by  the  assignment  of 
4^ross-errors  in  a  case  appealed  by  bis  adversary  as  by  him- 
flelf  prosecuting  an  appeal:  Johnson  v.  Culver^  116  Ind.  278; 
Feder  ▼.  Field,  117  Ind.  886;  ShinhU  v.  First  Not.  Bank,  22 
Ohio  St  516;  Collins  v.  Davis,  82  Ohio  St  76. 

The  part  of  the  decree  which  we  deem  subject  to  the  ob- 
jections urged  by  the  appellee  is  that  indicated  in  the  first 
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specification  of  the  appellee's  motion  to  modify.    That  part 
should  he  eliminated.    The  part  of  the  decree  indicated  as- 
Bumes  to  declare  what  the  township  officers  shall  do  in  the 
way  of  constructing  drains  for  the  highway.    We  regard  it  as 
quite  clear  that  the  court  cannot  direct  how  or  when  drains 
shall  he  constructed  by  highway  officers,  inasmuch  as  the  con- 
trol of  that  matter  is  committed  to  those  officers,  and  not  to 
the  courts:  Weaver  v.  Templin^  113  Ind.  298,  and  cases  cited; 
City  of  Fori  Wayne  v.  Cody,  48  Ind.  197,  and  cases  cited.    We 
should  hold  that  the  error  in  directing  the  highway  officers 
where  and  how  to  construct  the  drains  was  one  of  which  the 
appellee  could  not  successfully  complain  if  it  were  not  for  the 
fact  that  the  order  provides  that  they  shall  be  constructed,  in 
part,  at  least,  on  his  land.    As  all  the  parts  of  the  decree 
afiecting  this  particular  matter  are  inseparably  blended,  the 
whole  clause  must  be  struck  out,  and  the  decree  be  so  remod- 
eled as  to  award  an  unconditional  injunction. 

The  judgment  is  reversed  upon  the  appellee's  assignment 
of  cross-errorSy  and  affirmed  upon  the  appellants'  assignment 
of  errors.  The  trial  court  is  instructed  to  modify  the  decree 
as  herein  indicated,  and  to  proceed  in  accordance  with  this 
opinion.  

8UR7A0I  Watim^  Riortb  of  Adjaovnt  Land-owksbs  as  to.  ^  Owner  of 
higher  land  hM  no  right  to  ooUeot  enrface  water  and  diaoharge  it  on  the 
land  of  another,  and  if  he  doea  ao^  he  will  be  liable  for  the  damage  snatainedi 
Jt^ehUdd  ▼.  dig  qfSL  Lcnia,  98  Ma  497;  14  Am.  St  Rep.  051;  Fremonl  etc 
R.  B.  Co.  ▼.  Marlgg,  26  Neb.  138;  13  Am.  St  Rep.  482;  llUnoU  OeniralR.  JR. 
Ook  ▼.  MiUoTt  eS  Miaa.  780;  Beach  ▼.  Oa^ard,  43  Minn.  476  (a  case  in  which 
the  water  was  ooUeoted  into  gutters  from  a  house  roof,  and  discharged  then 
Vy  n  pipe).  As  regarda  the  drainage  or  diversion  of  surface  water,  a  railroad 
eompany  enjoya  the  same  (bnt  no  greater)  priTilegea  as  any  other  land- 
owner: JenUm  ▼•  WUmhigt<m  etc  B*y  Co.,  110  N.  0.  438.  To  preTent  the 
wrongful  diveraion  of  surface  water,  injunction  ia  the  proper  remedy  i  Day* 
ton  ▼•  Drokiado  OcmnCre^  128  HL  271. 

SoavAOB  WATiaa,  Liabiutt  ov  Mvhioipal  Corporations  vob  DnriR* 
noH  OP.  — This  aubjeot  waa  diaonsaed  in  the  note  to  Qoddard  ▼.  HarjmoeU^ 
30  Am.  81  Rep.  390^  and  tha  oaaea  in  the  aeiiea  supporting  the  genera 
ally  admitted  principle,  that  no  responsibility  attachea  where  the  diver- 
rioQ  ia  merely  incidental  to  and  oocasioned  by  the  making  or  alteration  of 
street  grades  collected.  MiiUr  ▼.  MorrleUwn,  47  N.  J.  Bq.  62;  is  another 
recent  anthority  for  the  aame  view.  On  the  other  hand,  a  municipal  cor- 
poration ia  liable  for  collecting  surface  water  by  artificial  means^  and  easting 
it  upon  the  premises  of  another,  in  increaaed  and  injuriona  quantities.  See 
•ztended  note  to  OMUqr  ▼•  Bkhnumd^  29  Am.  St  Rep.  742,  743;  Field  t. 
Wmi  Ormge  9)p^  40  H.  J.  Sq.  183;  Hamr.  Bormn^qf  Beihkhem,  134  Pa. 
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PuBADuro. — The  demand  in  the  oompUmt  it  no  part  of  tho  mBoam  off 
Action,  and  does  not  give  it  eliaracter.  The  facts  alleged  do  this,  and  plafii* 
tiffUentitledtosaofareliefasthejwamntt  MtiliiT.^oU^80S.a842;  14 
Am.  8i  Sep.  90S. 


Harbison  v.  Bishop. 

[m  IKDIAVA.  161.1 

WiLU  Madi  bt  Persons  undib  Quabdiahship.  —One  wlio  has  bean  mSU 
judged  to  be  of  unsound  mind  and  placed  under  guardianship  is  noi 
neoessarily  ineompetent  to  make  a  will,  though  such  adjudication  hmm 
noTflr  been  set  aside. 

Wnui — Oapagitt  to  Makb.  —  One's  mentsl  powers  amy  bo  so  far  impaired 
aa  to  incapacitate  him  from  the  actire  oondnot  of  his  ostat<>,  and  to  jno> 
tify  the  appointment  of  a  gnardian  for  that  purpose,  and  yet  haTo  snch 
capacity  as  will  enable  him  to  direct  a  just  and  fair  disposition  of  his 
property  by  wilU 

Wills — Burdbn  or  Proot.  ^  If  a  Tbstatob,  aftbb  Bxnra  AnnmoBD  Mb«- 
TALLT  Unsound  and  placed  under  gnardianahip^  ezeoutea  a  will,  tho 
burden  is  upon  those  who  seek  to  uphold  it  to  show  by  clear  and  satio* 
factory  OTidenoe  that  at  the  time  of  its  execution  he  had  tho  loquisito 
degree  of  mental  eapaoity. 

R,  N.  Lamb  and  R.  Hill,  for  the  appellants. 

/•  8.  Duncan  and  C.  W.  Smithy  for  the  appellees. 

McBbids,  J.  Counsel  agree  that  the  only  question  In* 
▼olved  in  this  case  is,  **  Whether  a  person  who  has  been  ad- 
judged to  be  a  person  of  unsound  mind,  at  any  time,  and  for 
whom  a  guardian  has  been  appointed,  and  as  to  whom  such 
adjudication  of  mental  unsoundness  has  never  been  set  aside 
in  the  manner  provided  by  statute,  oan,  while  such  adjudica- 
tion and  guardianship  exist,  make  a  valid  will  devising  real 
estate." 

In  view  of  this  agreement,  a  very  brief  statement  of  the  facts 
will  suffice." 

In  the  year  1868,  Thomas  Harrison  was,  by  the  oommoa 
pleas  court  of  Marion  County,  duly  adjudged  of  unsound  mind, 
and  incapable  of  managing  his  estate.  Thereupon  the  court 
appointed  a  guardian  of  his  person  and  estate,  who  duly  quali* 
fied  and  entered  upon  the  discharge  of  the  duties  of  his  trust. 
Harrison  was  never  thereafter  in  any  proceeding  had  ad- 
judged to  have  regained  soundness  of  mind,  and  continued 
under  guardianship  up  to  the  time  of  his  deatili,  liarch  21, 
1888.    While  thus  under  guardianship,  he  executed  a  paper 
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porporting  to  be  his  last  will  and  teetam^nt  He  died  in 
Marion  County,  March  17, 1890,  and  the  will  was  ofifered  for 
and  admitted  to  probate  in  the  office  of  the  cleric  of  the  Marion 
circuit  courts  and  an  administrator  with  will  annexed  was 
daly  qualified  as  such,  and  is  engaged  in  discharging  the  da* 
ties  of  his  trust  If  the  will  is  valid,  its  effect  is  to  devise  cer- 
tain real  estate  in  Marion  County. 

The  question  thus  presented  was  considered,  and  at  least 
in&rentially  decided,  in  the  case  of  SUvenB  ▼•  Siepem^  127  Ind. 
£60.  We  see  no  reason  to  change  our  opinion  as  indicated  in 
that  case.  However,  the  question  as  now  presented  to  us 
requires  an  express  adjudication  of  the  question,  and  it  is 
therefore  proper,  and  perhaps  necessary,  that  we  briefly  re- 
view the  ground. 

Section  2556  of  the  Revised  Statutes  of  1881  provides  that 
^all  persons,  except  infants  and  persons  of  unsound  mindi 
may  devise,  by  last  will  and  testament,  any  iDterest,  descendi- 
ble to  their  heirs,  which  they  may  have  in  any  land,"  etc. 

Section  2544  of  the  Revised  Statutes  of  1881  provides  that 
^the  words  *  persons  of  unsound  mind,'  as  used  in  this  act, 
or  any  other  statute  of  this  state,  shall  be  taken  to  mean  any 
idiot,  fion  compos^  lunatic,  monomaniac,  or  distracted  person.'' 
Section  2545  of  the  Revised  Statutes  of  1881,  and  the  sev- 
eral sections  immediately  following,  provide  for  the  appoint- 
ment of  a  guardian  for  a  person  who  is  of  ''  unsound  mind, 
and  incapable  of  managing  his  own  estate." 

The  guardian  thus  appointed  has  the  custody  both  of  the 
person  and  of  the  estate  of  his  ward. 

The  guardianship  terminates  with  the  restoration  to  reason 
cr  the  death  of  the  ward:  Rev.  Stats.  1881,  sec.  2562. 

Provision  is  made  for  trying  the  question  of  restoration  to 
reason  of  such  person:  Rev.  Stats.  1881,  sec.  2553. 

Section  2551  of  the  Revised  Statutes  of  1881  provides  that 
^  every  contract,  sale,  or  conveyance  of  any  person  while  of 
unsound  mind  shall  be  void." 

The  contention  of  the  appellee  is  substantially  as  follows: 
That  after  one  has  been  adjudged  of  unsound  mind,  and  in- 
capable of  managing  his  estate,  and  placed  under  guardian* 
ship,  there  is  an  absolute  incapacity  on  his  part  to  contract, 
or  in  any  other  manner  to  transact  any  business  relating  to 
the  management  of  his  estate;  that  the  adjudication  in  such 
case  is  conclusive  as  to  his  entire  want  of  capacity  in  that  re- 
spect; that  his  status  is  thereby  not  only  definitely  fixed,  but 
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that  it  thereafter  continueB  nnchanged  during  the  ezisten 
of  the  guardianship;  that  although  he  may,  in  fact,  recover 
his  reason,  until  that  fact  has  been  formally  and  judicially 
determined,  his  entire  disability  continues;  that  a  person  of 
unsound  mind  cannot  make  a  valid  will,  and  that  a  will  is  m 
form  of  conveyance,  and  therefore  embraced  within  the  terms 
of  section  2554  of  the  Bevised  Statutes  of  1881,  and  void  alao 
for  that  reason. 

Assuming  that  the  appellee  is  entirely  right  in  so  far  as 
relates  to  the  disability  of  one  of  unsound  mind,  under  guar- 
dianship, to  transact  any  business  whatever  relating  to  the 
management  of  his  estate,  does  it  necessarily  follow  that  he 
may  not  have  both  the  power  and  the  requisite  capacity  to 
make  a  valid  testamentary  disposition  of  itf  Does  the  adju- 
dication as  to  his  capacity  to  manage  his  estate  necessarily 
involve  an  adjudication  that  he  has  not  the  capacity  to  dia- 
pose  of  it  by  will  ? 

The  right  to  make  testamentary  disposition  of  property, 
while,  perhaps,  uniformly  regulated  by  statute,  is  by  no  means 
created  by  statute,  but  is  a  right  common  to  civilized  people 
in  all  ages.  Our  statute,  therefore,  while  regulating  the  man* 
ner  of  exercising  that  right,  cannot  be  said  to  confer  it.  No 
statute  in  this  state,  in  terms,  deprives  those  of  unsound  mind 
of  the  right  to  make  a  will.  Nevertheless,  a  person  of  unsound 
mind  cannot  make  a  valid  will.  The  disability,  while  not  di- 
rectly declared,  is  a  legitimate  and  necessary  inference  from 
the  language  of  the  statute,  which  declares  that  all  persons, 
except  infants  and  persons  of  unsound  mind,  may  make  wills. 
The  intention  of  the  legislature  to  deny  that  right  to  those  of 
unsound  mind  is  plain.  The  disability  thus  inferentially  de- 
clared does  not  depend  upon  or  arise  out  of  an  adjudication 
of  mental  unsoundness,  but  rests  upon  the  fact  of  mental  un- 
soundness, regardless  of  any  adjudication  whatever  upon  the 
subject  One  in  fact  of  unsound  mind  cannot  make  a  valid 
will,  whether  he  has  ever  been  so  adjudged  or  not. 

The  law,  however,  recognizes  degrees  of  mental  unsound- 
ness. Not  every  degree  of  mental  unsoundness  is  sufficient 
to  destroy  testamentary  capacity:  Lowder  v.  Lowder^  58  Ind. 
638;  Burkhart  v.  Oladish,  123  Ind.  337. 

What  degree  of  mental  capacity  will  suffice  to  empower 
one  to  make  a  valid  will  has  been  frequently  considered  by 
the  courts.  In  Lowder  v.  Lowder^  58  Ind.  538,  this  court  ap- 
proved an  instruction  to  the  jury  in  the  following  terms:  ''In 
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legal  contemplation,  one  who  has  suflScient  mind  to  know  and 
understand  the  business  in  which  he  is  engaged,  who  has  snf- 
ficient  mental  capacity  to  enable  him  to  know  and  under- 
stand the  extent  of  his  estate,  the  persons  who  would  naturally 
be  supposed  to  be  the  objects  of  his  bounty,  and  who  could  keep 
these  in  his  mind  long  enough  to,  and  could,  form  a  rationid 
judgment  in  relation  to  them,  is  a  person  of  sound  mind.*' 
This  is  quoted  with  approval  in  Burkhari  v.  OladUh^  123  Ind. 
337,  and  also  in  Durham  v.  Smithy  120  Ind.  463,  where  the 
court  said:  ^*It  is  evident  that  a  person  might  be  possessed 
of  the  requisite  capacity  to  make  a  will,  as  held  in  Lowder  v. 
Lowder^  58  Ind.  588,  and  yet  have  some  defect  of  the  mind,^ 
eta  Many  other  authorities  might  be  cited  to  the  same  effect. 
It  is  too  plain  for  controversy  that  one  might  possess  mental 
capacity  quite  up  to  or  beyond  the  standard  thus  established, 
and  yet  fall  far  short  of  that  necessary  to  enable  him  to  trans- 
act business  or  manage  bis  estate. 

In  our  opinion,  therefore,  one's  mental  powers  may  be  so 
far  impaired  as  to  incapacitate  him  for  the  active  conduct  of 
his  estate,  justifying  the  appointment  of  a  guardian  for  that 
purpose,  and  yet  he  may  have  such  capacity  as  will  enable 
him  to  direct  a  just  and  fair  disposition  of  his  property  by 
will. 

The  adjudication  of  mental  unsoundness  in  proceedings 
for  the  appointment  of  a  guardian  for  a  person,  while  it  con- 
clusively establishes  the  fact  of  his  inability  to  manage  his 
estate,  does  not  necessarily  establish  the  existence  of  such 
unsoundness  as  would  incapacitate  him  from  making  a  valid 
wilL 

It  is,  however,  prima  facie  evidence  of  such  want  of  mental 
power,  and  when  the  validity  of  a  will  is  properly  in  question, 
if  it  is  shown  to  have  been  executed  by  one  under  guardian- 
ship, the  burden  is  upon  those  who  seek  to  uphold  it  to  show 
by  clear,  explicit,  and  satisfactory  evidence  that  at  the  time  it 
was  executed,  the  maker  had  the  requisite  degree  of  mental 
capacity:  Stevens  v.  Stevens^  127  Ind.  660,  and  cases  there 
cited.  See  also  WiU  of  Slinger,  72  Wis.  22;  Wadsworth  v. 
Sharptteef^  8  N.  Y.  888;  59  Am.  Dec.  499;  Leonard  v.  Leon- 
ard,  14  Pick.  280,  284;  In  re  PendUton'e  Will,  5  N.  Y.  Supp. 
284. 

The  circuit  court  having  reached  a  contrary  conclusion 
erred,  and  the  judgment  is  reversed,  at  the  costs  of  the  ap* 
pelleee. 
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Wills— TssTAMSMTART  Gapacitt.  —  A  man  may  make  a  will,  althoagli 
at  tha  tiina  of  ezdcuting  it  he  was  incapable  of  transacting  business  gener- 
ally: Zinne  ▼.  Kinne,  9  Conn.  102;  21  Am.  Deo.  732;  Terry  ▼.  B^ngUm,  11 
6a.  837;  66  Am.  Deo.  423;  SU  Leger*$  Appeal,  M  Conn.  434;  91  Am.  Deo. 
735;  Kerr  y.  Lumtford^  81  W.  Va.  661;  or  incapable  to  make  a  ccmtraet  or 
manage  bis  estate:  >o^  ▼.  Honse^  6  Qa.»  884;  (K)  Am.  Deo.  829;  Cowmrm  f« 
emxtm.  SI  Vk  168;  68  Am.  Dea  63. 


Wilson  v.  Logua 

{ISl  IiroiAHA,  191.] 

HoBBAiTD  AVD  Whb ^ Husbahd'b  DiBf.  —A  mortgage  and  noli  ezeoated 
by  a  hcsband  and  wife  to  seenrs  tbe  payment  of  a  loan  mado  to  bim 
oaanot  be  enforced  against  her  nnder  the  statutes  of  Indiana,  when  the 
property  embraced  in  the  mortgage  is  held  by  them  as  tenants  by  the 
entireties. 

Mighamio'b  Liev  upon  Land  Hxld  bt  Hitsbaitd  ahd  Win  as  TiNAim 
BT  TBI  Emtibitibs  may  be  enforced  as  against  her»  if  based  upon  a 
Jost  olaim  for  materials  used  in  oonstmcting  a  bam  on  the  premise^ 
when  she  knew  of  the  intention  of  her  husband  to  oonstraot  the  barm 
and  purchase  materials  therefor,  and  made  no  objection  thereto. 

Mbohanio*s  Libit  thb  Noticb  ov  Whiob  d  Rboordbd  nr  tbb  Wbovo 
Book  b  not  invalid  on  that  acconnti 

/•  TP.  Conoway  and  Zl  D.  Evans^  for  tho  appellants. 
£.  B.  Stanford^  for  the  appellees. 

CovFST,  J.  This  was  an  action  in  the  Union  circuit  eonrti 
by  the  appellant  George  Wilson,  to  recover  a  personal  judg- 
ment against  the  appellees  upon  a  promissorj  note  executed 
hj  them  to  him  in  the  year  1886,  and  to  foreclose  a  mortgage 
executed  upon  the  real  estate  therein  described  to  secure  the 
payment  of  the  note.  The  appellant  Bond  was  made  a  party 
defendant  because  he  claimed  to  hold  a  mechanic's  lien  upon 
the  property. 

The  appellees  answered  that  they  were  husband  and  wife, 
and  held  the  land  described  in  the  mortgage  by  entireties; 
that  the  note  in  suit  represented  the  individual  debt  of  the 
husband,  and  that  the  wife  was  only  the  surety  thereoui  and 
that  the  mortgage  in  suit  was  executed  to  secure  the  indi- 
vidual debt  of  the  husband. 

They  also  filed  a  cross-complaint  setting  up  the  same  facts, 
and  praying  that  the  mortgage  might  be  canceled  and  their 
title  quieted. 

The  appellant  Bond  filed  a  cross-complaint,  in  which  he  set 
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ap  a  material-man's  lien  for  material  fumisbed  for  the  oon* 
•traction  of  a  building  on  the  mortgaged  premisea. 

Upon  issuefl  joined,  the  eanae  was  tried  by  the  courts  and  at 
the  request  of  the  appeUantSy  a  special  finding  of  factSi  with 
the  court's  conclusions  of  law  thereon,  was  filed. 

The  court  found  specially  that  the  debt  evidenced  by  the 
note  in  suit  was  the  separate  debt  of  the  husband,  and  that 
the  wife  was  only  surety;  that  the  land  described  in  the  mort- 
gage was  held  by  the  appellees  by  entireties,  and  that  no  part 
of  the  debt  secured  by  the  mortgage  is  the  debt  of  the  wife. 
The  court  further  found  that  the  debt  for  which  the  appellant 
Sond  sought  a  material-man's  lien  was  the  separate  debt  of 
the  husband,  and  that  the  notice  of  such  lien  had  never  been 
Mcorded  in  the  miscellaneous  records  of  Union  (Sounty,  as 
required  by  law. 

The  principal  question  discussed  by  counsel  for  the  appel- 
lant Wilson,  in  his  brief,  relates  to  the  sufficiency  of  the  evi* 
dence  to  sustain  the  special  finding  of  the  court 

The  evidence  on  the  part  of  the  appellees  tends  to  show 
that  the  note  in  suit  was  executed  to  secure  a  loan  made  by 
the  appellant  to  the  husband.  The  money  was  intended  and 
was  in  fact  used  by  the  husband  to  pay  his  individual  debts. 
That  the  money  was  borrowed  for  the  use  of  the  husband 
the  appellant  knew  at  the  time  he  made  the  loan.  It  is  true 
that  there  is  evidence  on  behalf  of  the  appellant  tending  to 
show  that  some  of  the  money  was  paid  over  to  the  wife,  but 
this  was  denied  by  the  appellees.  The  weight  of  the  testi- 
mony was  for  the  circuit  court  We  cannot  undertake  to 
weigh  conflicting  evidence. 

This  being  the  husband's  debti  and  the  wife  having  signed 
the  note  and  mortgage  as  surety  only,  the  mortgage  was  void, 
and  the  court  did  not  err  in  its  conclusions  of  law  upon  the 
facts  stated  in  the  special  finding:  Dodge  ▼.  Kin§y,  101  Ind. 
102;  Stewart  v.  Babbe,  120  Ind.  668;  Crooks  ▼.  Kennett^  111 
Ind.  847;  8iaU  v.  Kennett^  114  Ind.  160;  Security  Co.  ▼.  Ar- 
huehle,  119  Ind.  69;  MeCormiek  etc.  Co.  v.  ScoveU^  111  Ind. 
651 ;  Long  t.  Oroeeon^  119  Ind.  8. 

In  the  trial  of  the  issue  between  the  appellant  Bond  and 
the  appellees,  it  was  proven  that  the  bam  on  the  premises, 
described  in  the  mor^^age,  was  destroyed  by  fire,  by  reason 
of  which  it  became  necessary  to  construct  a  new  one.  For 
this  purpose  the  husband  purchased  the  material  from  Bond, 
and  used  it  in  leplacing  the  one  destroyed.    Within  the  time 
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fixed  by  statute,  Bond  filed  with  the  recorder  of  Union  County 
notice  of  his  intention  to  hold  a  lien  for  such  materiaL  The 
husband,  prior  to  purchasing  the  materiali  informed  hia  wife 
of  his  intention  to  construct  the  barn,  and  she  made  no  objeo* 
tions  thereta  She  was  also  present  when  the  material  was 
delivered  and  used  in  the  construction  of  the  building,  and 
made  no  objection. 

Under  these  facts,  we  think  she  should  not  receive  the  aid 
of  a  court  of  equity  to  remove  the  lien  for  material  used  in 
the  betterment  of  the  property.  It  would  be  inequitable  to 
permit  her  to  receive  and  retain  the  full  benefit  of  material 
used  in  the  construction  of  a  barn  upon  her  property,  under 
the  circumstances  here  disclosed,  and  refuse  to  pay  for  iU 
As  she  was  fully  informed  as  to  the  facts  and  made  no  objec- 
tion, she  should  be  held  as  assenting  to  the  use  of  the  appel- 
lant's material  for  her  benefit,  and  bound  to  pay  for  the  same: 
Dalton  V.  Tendolph,  87  Ind.  490. 

The  appellant  Bond  acquired  a  lien  upon  the  property  by 
filing  notice  of  his  intention  to  hold  a  lien  with  the  recorder 
of  Union  County.  It  is  true,  the  recorder  recorded  the  notice 
in  the  wrong  book,  but  this  is  not  a  defect  which  cannot  be 
cured:  Wilson  v.  Hopkins^  61  Ind.  231. 

In  our  opinion,  the  circuit  court  erred  in  overruling  the 
motion  of  the  appellant  Bond  for  a  new  trial. 

Judgment  affirmed  as  to  Wilson,  and  reversed  as  to  Bond, 
with  directions  to  grant  a  new  trial  as  to  him. 


Husband  avd  Wifi  —  Estate  bt  Entirbtibs.  —  The  incidentB  of  this 
estate  are  discussed  in  the  extended  note  to  Den  v.  Hardenbergk,  18  Am. 
Dec.  377--3S9.  Later  oases  in  the  series  are  collected  in  the  note  to  BenneU 
y.  Child^  88  Am.  Dea  695.  See  also  ATppeal  qf  Lewis,  85  Mich.  840;  24  Am. 
St.  Rep.  94. 

Mbohakio's  Libn,  Rboord  or. — Where  a  statnte  requires  notice  of  a 
mechanic's  lieu  to  be  filed  and  recorded  in  a  book  to  be  kept  for  that  pur- 
pose by  the  county  clerk,  the  fact  that  the  book  in  which  it  is  recorded  has 
been  used  to  record  bills  of  sale  does  not  affect  the  validity  of  the  record 
of  the  lien,  if  in  fact  the  book  was  the  one  kept  for  the  purpose  of  reoordiiig 
all  mechanics'  liens:  Lyon  ▼•  Logan.  68  Tex.  521;  2  Am.  St.  Rep.  511. 
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[ISl  IVDIAMA,  210l] 

SumwTwiAL'^CofMnoMJSM  ViBDior— IvsTBuonoH  TO  JuBT oDHonumM. 
— To  ehaigo  a  Jury*  that ''  the  law  which  requires  unanimity  o&  the  pari 
cf  a  jury  to  render  a  Terdict  expects  and  will  tolerate  reasonable  com* 
promise  and  fair  concession,*  is  erroneons.  While  the  law  permits  each 
Juror  to  give  dne  consideration  to  the  argnments  of  his  feUow-Jnrors,  it 
does  not  expect  nor  tolerate  his  agreeing  upon  a  Terdiot  vnless  he  is 
•ooTinoed  that  it  is  rights 

P.  8.  Kennedy f  8.  Kennedy^  and  H.  J.  MUligan^  ton  the  ap- 
pellant. 

£L  /•  Peelle  and  W.  L.  Taylor,  for  the  appellee. 

OldSi  J.  This  was  an  action  by  the  appellant  against  the 
appellee  for  damages  received  by  the  appellant  while  working 
in  the  heading  factory  of  the  appellee,  alleged  to  have  resulted 
by  the  negligent  use  of  a  belt,  and  from  weak  and  insecure 
fastenings  with  which  the  same  was  put  together. 
/  There  was  a  trial  by  jury,  and  the  jury  was  instructed  and 
retired  to  deliberate.  Afterwards  the  court  called  the  jury 
into  court,  and  gave  them  instruction  numbered  8,  in  the  giv- 
ing of  which  it  is  contended  by  the  appellant  that  the  court 
erred. 

The  evidence  is  not  in  the  record,  but  all  of  the  instructions 
are  in  the  record,  as  provided  by  section  535  of  the  Bevised 
Statutes  of  1881. 

It  ie  suggested  by  counsel  for  appellee  that  the  question 
must  be  presented  as  provided  by  section  630  of  the  Revised 
Statutes  of  1881,  for  the  presentation  of  reserved  questions  of 
law,  but  in  this  counsel  are  in  error.  There  is  no  attempt  to 
bring  the  case  to  this  court  under  section  630  of  the  Revised 
Statutes  of  1881,  and  it  was  not  necessary  that  it  should  be 
brought  under  the  provisions  of  that  section. 

There  was  a  verdict  returned,  a  motion  for  a  new  trial  filed 
and  overruled,  exceptions  were  reserved  to  the  ruling  and 
judgment  rendered.  The  case  is  appealed  in  the  ordinary 
way,  but  the  record  does  not  contain  the  evidence. 

If  the  instruction  complained  of  was  competent  under  any 
phase  of  the  evidence  which  might  have  been  introduced, 
then  the  judgment  must  be  affirmed,  but  the  particular  in- 
struction complained  of  has  no  relation  to  the  evidence;  hence 
it  would  have  only  encumbered  the  record  to  have  included 
it    The  instruction  reads  as  follows:  — 
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*^  Eighth,  In  addition  to  the  instruction  which  I  have 
heretofore  given  you,  I  now  deaire  to  say  that  yon  are  to 
take  the  law  as  given  yon  by  the  oonrt,  and  not  to  be  swayed 
by  any  speculations  of  your  own  as  to  what  the  law  is  or 
ought  to  be.  You  are,  however,  the  judges  of  the  credibility 
of  the  witnesses,  and  ^ould  weigh  and  consider  the  evidence 
as  I  have  heretofore  indicated.  It  is  important  to  the  parties  to 
have  this  ease  decided.  You  will,  I  trust,  in  your  delibo'ations, 
be  careful  to  avoid  the  influences  of  undue  pride  of  personal 
opinion.  The  law  which  requires  unanimity  on  the  part  of 
the  jury  to  render  a  verdict  expects  and  will  tolerate  reason* 
able  compromise  and  concessions.  You  will  remember,  gen- 
tlemen, that  absolute  certainty  is  not  always  attainable  in 
human  affairs,  neither  does  the  law  require  it.  Whilst  it  is 
expected  that  there  will  be  individual  opinion,  judgment,  and 
conscience,  it  is  also  expected  that  it  will  not  go  to  the  extent 
of  unreasonable  obstinacy.  You  will  return  to  your  room  and 
again  confer  together,  calmly  and  deliberately  reviewing  the 
case  under  the  instructions  I  have  given  you." 

The  main  portion  of  this  instruction  we  do  not  deem  objeo* 
tionable.  As  to  the  propriety  of  having  the  jury  brought  into 
court  after  they  had  deliberated  for  nearly  twenty-four  hours 
and  giving  the  instruction,  we  need  not  speak,  and  there  is 
only  a  portion  of  the  instruction  that  we  deem  it  necessary  to 
consider. 

By  one  clause  of  the  instruction  the  jury  are  told  that  '^  the 
law  which  requires  unanimity  on  the  part  of  the  jury  to  ren* 
der  a  verdict  expects  and  will  tolerate  reasonable  compromise 
and  fair  concessions."  We  cannot  give  our  sanction  to  this 
statement  of  the  law.  By  it  the  jury  are  told  that  the  law 
^expects  and  tolerates  reasonable  compromise."  The  law 
does  not  expect  any  compromise  on  the  part  of  jurors.  It 
expects  every  juror  to  exercise  his  individual  judgment,  and 
that  when  a  verdict  is  agreed  to  it  will  be  the  verdict  of  each 
individual  juror.  In  arriving  at  a  verdict,  a  juror  should  not 
indulge  in  any  undue  pride  of  personal  opinion,  and  he  should 
not  be  unreasonable  or  obstinate,  and  he  should  give  due  con- 
sideration to  the  views  and  opinions  of  other  jurors,  and  listen 
to  their  arguments  with  a  willingness  to  be  convinced,  and  to 
yield  to  their  views  if  induced  to  believe  they  are  correct;  but 
the  law  does  not  expect,  nor  does  it  tolerate,  the  agreement  by 
a  juror  upon  a  verdict  unless  he  is  convinced  that  it  is  right; 
in  other  words,  unless  it  is  his  verdict, — a  verdict  which  his 
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oonecience  approves,  and  he,  under  his  oath,  after  a  full  con- 
sideration, believes  to  be  right*  To  say  that  jurors  may  con}« 
promise  upon  a  verdict  is  to  say  that  twelve  jurors,  all  differing 
widely  in  their  views  as  to  what  verdict  ought  to  be  returned, 
without  any  of  them  changing  their  views,  may  agree  upon  a 
verdict  which  is  not  believed  to  be  right  by  any  considerable 
number  of  the  jurors,  but  agreed  to  as  a  matter  of  expediency 
in  order  to  dispose  of  the  case  without  the  approval  of  the 
oonsdences  of  any  considerable  number  of  the  panel  approv- 
ing of  it 

The  instruction  tells  the  jurors  the  law  expects  them  to 
make  concessions  and  compromises,  and  agree  upon  a  verdict 
which  their  consciences  do  not  approve,  but  they  should  do  so 
as  a  matter  of  expediency  in  order  to  dispose  of  the  case. 

The  opinion  in  the  case  of  Clem  v«  State^  42  Ind.  420, 18 
Am.  Bep.  869,  sustains  the  views  we  have  expressed.  It  is 
true  that  decision  was  rendered  in  a  criminal  case,  but  a  ver* 
diet,  whether  in  a  civil  or  criminal  case,  must  be  the  verdict 
of  all  the  jurors:  Thompson  on  Trials,  sec.  2803. 

In  the  case  of  Hauk  v.  AUeny  126  Ind.  668,  after  the  Jury 
had  been  out  some  twelve  hours,  the  jurors  agreed  that  a  cer- 
tain number  of  ballots  be  cast  and  counted,  and  if  either  the 
plaintiff  or  the  defendant  received  a  majority  of  the  ballots  so 
cast,  that  the  verdict  should  be  returned  for  the  party  receiv- 
ing a  majority;  and  the  agreement  was  carried  out,  and  a  ver- 
dict returned  in  accordance  with  the  agreement  This  court 
held  that  a  verdict  could  not  be  arrived  at  in  that  way,  and 
in  the  opinion  it  is  said:  ^  It  is  very  clear,  we  think,  that  the 
righta  of  the  parties  were  not  determined  according  to  the 
judgment  or  consciences  of  the  members  of  the  jury,  as  was 
their  right,  but  that  the  verdict  was  the  mere  creature  of  the 
agreement  to  which  jurors  bound  themselves  in  advance  of  the 
verdict''  And  yet  this  method  of  arriving  at  a  verdict  was 
but  a  com|m>mise,  the  result  of  a  concession  made  by  the 
jurors;  they  could  not  agree  upon  a  verdict;  they  differed  as 
to  whether  the  verdict  should  be  for  the  plaintiff  or  the  de- 
fendant, and  after  having  deliberated  for  twelve  hours,  they 
compromise  upon  a  verdict,  and  agree  that  it  shall  be  reached 
in  a  certain  way,  and  in  doing  so  they  return  a  verdict  which 
is  not  approved  by  the  judgment  and  conscience  of  the  minor- 
ity of  the  jurors,  and  the  court  says  it  is  UlegaL 

Undar  the  instructions  given  in  this  case,  the  jury  may 
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have  entered  into  a  like  agreement,  and  compromised  upon  a 
verdict  to  be  arrived  at  in  like  manner. 

In  the  case  of  Ooodsell  v.  Seeley^  46  Mich.  623|  41  Am.  Rep. 
183,  the  court,  in  speaking  of  jurors  compromising,  says: 
^  The  law  contemplates  that  they  shalli  by  their  discussions, 
harmonize  their  views  if  possible,  but  not  that  they  shall 
compromise,  divide,  and  yield  for  the  mere  purpose  of  an 
agreement ":  Randolph  v.  Lampkin^  90  Ky.  561. 

We  have  examined  the  authorities  cited  by  counsel  for  ap- 
pellee, and  they  do  not  sustain  the  instruction,  and  wo  have 
found  none  that  do. 

The  other  part  of  the  instruction,  other  than  that  which 
we  have  commented  upon,  while  not  erroneous  in  itself,  yet 
when  taken  together  with  the  part  that  is  erroneous,  tended  to 
add  stress  to  the  words  **  expect  and  tolerate  reasonable  com- 
promise and  fair  concessions";  and  we  think  the  instruction 
would  fairly  lead  the  jurors  to  believe  that,  having  deliber- 
ated twenty-four  hours,  and  being  unable  to  agree,  they  had 
the  right  to  compromise  upon  a  verdict,  and  return  it,  al- 
though it  did  not  meet  the  approval  of  the  consciences  of 
the  individual  jurors.  This  instruction  was  not  proper  under 
any  state  of  the  evidence,  and  the  judgment  must  be  reversed. 

Judgment  reversed,  at  costs  of  Uie  appellee. 


JuRT  TriaIc  »  CoMPROMiai  ViRDiOT  Will  not  be  allowed  to  etand,  eepe- 
eUUy  if  arrived  at  in  disregard  of  the  eharge  of  the  oonrt  and  the  evidenoe 
given:  Morlqf  ▼•  Liverpool  etc,  Ins.  Oow,  85  Mich.  210;  RancMpk  ▼.  Lamp* 
kht  00  Ky.  651;  nor  a  yerdiot  arrived  at  by  baUoting  and  aeoeptdng  the  de- 
cision of  the  majority:  Houk  ▼•  Allen,  126  Ind.  568.  So  it  wae  held  that 
the  amount  of  damagee  cannot  be  assessed  by  adding  together  the  seTeral 
■nms  suggested  by  each  juror,  and  dividing  the  aggregate  by  the  number  of 
jnrors!  Sawyer  ▼.  Hannibal  etc,  B.  B.  Co,,  87  Mo.  240;  00  Am,  Dec  882} 
MUedffe  ▼.  Todd,  I  Humph.  43;  84  Am.  Dee.  615;  WUeon  ▼.  Benyman,  5  OaL 
44;  68  Am.  Dea  78;  Allatd  ▼.  Smith,  2  Met  (Ky.)  297.  Kor  will  a  jury, 
which  is  unable  to  agree,  be  permitted  to  leave  the  ease  to  a  part  of  theif 
number,  and  return  a  verdict  according  to  the  deoision  of  anoh  parts  Bifenom 
v.AfdUaSN.J.  L098. 
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pa  JmouMJLf  177.) 

Mjonu,  CUi^irHBV  fiROvoHrTOTHS  Soxtjob  ofcsi  Xabub  ttod  ^bttd 
in  pipM  te  touuparUftioii,  is  propert/. 

BiPaiiywiHuii  Mxvn  ahd  Watbbs—  Lard-owhbbIb  Bianr la -^H«  who 
ewna  flit  inrfaee  of  land  may  dig  therein,  and  apply  to  hia  own  pnrpoao 
whatovor  Im  Toatef  tiiora  find  hetween  tho  aurfaoa  and  tho  oantor  of  tiio 
•arilL  IT  ho  HMnby  drawo  cff  water  from  tiie  land  of  anotlMr,  tbo  lot* 
tar  m  withoat  rodraaa  hj  any  aetion  in  the  oonrtt. 

XAnxBAL  Qab  BKLOiTGS  TO  TBM  OwNEB  OF  THB  liAifs^  and  fa  a  pari  of  it  ao 
long  aa  it  remaina  in  and  npon  auch  land  and  subject  to  his  control*  bat 
if  it  eacapea  and  goep  into  other  land,  and  oomes  under  anotber'a  control, 
the  title  oC  the  former  owner  la  gone. 

XArUBAL  Gm. — A  LaKB-OWHBR  HAg  CHI  RlQBT  TO  IVOBBASB  TBM  FlOW 

of  natural  gaa  by  "ahooting  "a  well  on  hia  premiaea,  though  by  ao  doing 
he  will  draw  off  and  diminiah  the  supply  of  natural  gaa  in  the  lands  of 
another. 

■ArnsAL  Gab— lEBijaniiira  Ubb  of  DAHOBKonB  Bxflosiybil  — One  who 
ainke  a  gae-wall  in  a  thickly  populated  part  of  a  city  will  be  enjoiaed 
fipom  celleoting  dangeiona  ezploaives  with  which  to  "  ahoot  **  it,  if  hia  ao 
doing  will  endanger  the  liyea  or  property  of  persona  having  no  connec- 
tion wiA  hia  operationa. 

ivjUHoriofi  AGAiim  OanuKAL  Act.  —The  fact  that  an  aet  complained  of 
haa  been  made  eriminal  by  atatnte  doea  not  deprive  a  eonrt  of  equity  of 
the  power  to  enjoin  its  oonnnission  or  eontinuanoe» 

/•  A.  NeWf  0.  Downing^  and  A.  M,  New^  for  the  appellants 
D.  8.  Oooding^  for  the  appellee. 

Coffey,  J.  This  was  an  action  by  the  appellee  against  the 
appellants,  in  the  Hancock  circuit  court,  for  the  purpose  of 
obtaining  an  injunction. 

The  complaint  alleges,  substantially,  that  the  appellee  and 
hia  wife  are  the  owners,  by  entireties,  of  the  real  estate  therein 
described,  which  consists  of  four  city  lots  in  the  city  of  Green- 
field; that  the  lots  are  inclosed  together  by  a  fence,  and  that 
his  dwelling-house  and  residence,  in  which  he  and  his  family 
reside,  is  situated  on  the  lots;  that  the  lots  are  near  the  center 
of  the  city,  and  with  his  residence  thereon,  are  of  the  value  of 
four  thousand  dollars;  that  with  full  knowledge  of  all  the  facts, 
the  appellants,  regardless  of  the  rights  of  the  appellee,  and  of 
the  safety,  peace,  comfort,  and  lives  of  himself  and  family, 
have,  without  his  consent  and  over  his  objections,  within  the 
last  forty  days,  dug  and  constructed  a  natural  gas-well,  to  the 
depth  of  about  one  thousand  feet,  and  about  two  hundred  feet 
distant  from  the  appellee's  residence,  with  only  a  street  forty 
feet  in  width  between  the  appellee's  lots  and  the  lot  on  which 
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the  well  is  sunk;  that  the  appellants  are  about  to  '^ shoot** 
said  well,  and  will  do  so  unless  restrained;  that  for  the  pur- 
pose of  "shooting"  the  well,  the  appellants,  about  midnight 

of  the day  of  August,  1889,  unlawfully  prpcured  to  be 

brought^  and  unlawfully  permitted  a  large  quantity  of  nitro- 
glycerin, or  other  nitro-explosive  compound,  to  be  and  remain, 
upon  Sycamore  Street,  a  public  street  in  the  city«  and  within 
less  than  two  hundred  feet  of  appellee's  residence,  for  about 
three  hours,  in  the  midst  of  and  surrounded  by  a  large  num- 
ber of  people;  that  appellants,  by  their  employees,  threatened 
and  attempted  to  **  shoot  *'  said  gas- well,  and  that  they  still 
threaten  so  to  do  with  their  said  nitroglycerin,  or  other  nitro- 
explosive  compounds,  and  will  so  do  unless  restrained;  that 
nitroglycerin  is  highly  explosive,  and  very  dangerous  to  prop- 
erty and  life,  and  is  liable  to  explode  under  any  and  all  cir- 
cumstances, and  at  any  time  or  place,  and  that  an  explosion 
of  sixty  or  one  hundred  quarts  of  said  explosive,  at  any  given 
place  on  the  surface  of  the  earth,  could,  and  probably  would, 
destroy  life  and  property  for  a  distance  of  five  hundred  yards 
in  all  directions  from  such  explosion;  that  the  handling  or 
storing  thereof  in  or  about  appellants'  gas-well  will  endanger 
the  lives  of  his  family,  as  well  as  the  safety  of  his  property, 
and  that  the  shooting  of  said  well  with  nitroglycerin  will 
greatly  injure  and  damage  the  appellee's  said  property  both 
above  and  under  the  surface  of  the  earth,  and  endanger  his 
life  and  the  lives  of  his  family. 

This  complaint  was  verified,  and  upon  it,  and  the  affidavits 
filed  in  support  of  its  allegations,  the  court  granted  a  tempo- 
rary injunction,  from  which  this  appeal  is  prosecuted. 

The  affidavits  filed  by  the  appellee  tended  to  prove  that  the 
appellants'  gas- well  is  within  the  corporate  limits  of  the  city 
of  Greenfield;  that  a  short  time  prior  to  the  filing  of  the  com- 
plaint in  this  cause,  the  appellants  deposited  in  or  near  the 
derrick  at  the  well,  described  in  the  complaint,  about  117 
quarts  of  nitroglycerin,  weighing  about  340  pounds,  with 
the  intention  of  exploding  the  same  in  the  well.  The  affi- 
davits further  tend  to  show  that  nitroglycerin  is  very  ex- 
plosive, and  that  it  is  liable  to  explode  at  any  time;  that  the 
explosion  of  that  quantity  of  nitroglycerin  upon  the  surface 
of  the  earth  would  be  likely  to  destroy  life  and  property  at 
any  point  within  five  hundred  yards  of  such  explosion. 

It  is  contended  by  the  appellants:  1.  That  they  had  the 
right  to  use  their  oven  property  as  to  them  seemed  best,  and. 


Not.  1891.]    Pbople's  Gab  CoMpAmr  «.  Ttnxb.  485 

for  that  reason,  they  coald  not  be  enjoined  from  exploding 
nitroglycerin  in  their  well  for  the  purpose  of  increasing  the 
flow  of  natural  gas,  though  such  explosion  might  have  the 
effect  to  draw  the  gas  from  the  land  of  the  appellee;  S.  That 
as  bringing  nitroglycerin  into  the  corporate  limits  of  a  town 
at  city  in  a  greater  quantity  than  one  hundred  pounds  is 
made  a  crime  by  statute,  it  cannot  be  enjoined. 

On  the  other  hand,  it  is  contended  by  the  appellee:  1.  That 
natural  gas  is  property,  and  that  the  appellants  have  no  legal 
right  to  do  anything  upon  their  own  land  which  will  draw 
such  gas  from  his  land,  and  appropriate  it  to  their  own  use; 
2.  That  as  he  is  liable  to  suffer  an  injury  peculiar  to  himself, 
to  which  the  public  in  general  is  not  subject,  by  the  unlawful 
act  of  the  appellants  in  bringing  nitroglycerin  within  the 
corporate  limits  of  Greenfield,  he  is  entitled,  for  that  reason, 
to  an  injunction. 

It  has  been  settled  in  this  state  that  natural  gas,  when 
brought  to  the  surface  of  the  earth  and  placed  in  pipes  for 
transportation,  is  property,  and  may  be  the  subject  of  inter- 
state commerce:  State  ▼•  Indiana  etc.  Co.^  120  Ind.  576. 

Water,  petroleum  oil,  and  gas  are  generally  classed  by 
themselves  as  minerals  possessing,  in  some  degree,  a  kindred 
nature.  As  to  whether  the  owner  of  the  soil  may  dig  down 
and  divert  a  well-defined  subterranean  stream  of  water,  there 
is  much  diversity  of  opinion  and  confiict  in  the  adjudicated 
cases,  but  the  authorities  agree  that  the  owner  of  a  particular 
tract  of  land  may  sink  a  well,  and  appropriate  to  his  own  use 
all  the  percolating  water  found  therein,  though  it  may  en* 
tirely  destroy  the  well  on  his  neighbor's  land:  Angell  on 
Watercourses,  sec.  112;  Hanson  v.  MeCue^  42  Gal.  303;  10  Am. 
Rep.  299;  WheaOey  y.  Baugh,  25  Pa.  St.  528;  64  Am.  Dec. 
721;  Frazier  v.  Br(mn,  12  Ohio  St.  294;  Acton  v.  Blundell,  12 
Hees.  &  W.  824;  Delhi  Trustees  etc.  v.  YoumanSy  50  Barb.  316; 
Hosier  v.  Caldwell^  7  Nev.  363;  New  Albany  etc.  R.  R.  Co.  v. 
Peterson^  14  Ind.  112;  77  Am.  Dec.  60;  City  of  Oreencastle  v. 
HazeUtt,  23  Ind.  186. 

It  is  a  familiar  maxim,  that  in  contemplation  of  law  land 
always  extends  downward  as  well  as  upwards,  so  that  what- 
ever is  in  a  direct  line  between  the  surface  of  any  land  and 
the  center  of  the  earth  belongs  to  the  owner  of  the  surface. 
Mr.  Angell  says  that  it  would  seem  to  follow  from  this  maxim 
that  whether  what  is  subterranean  be  solid  rock,  mines,  or 
porous  soil,  or  salt  springs,  or  part  land  and  part  water,  the 
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penon  who  own%  the  Burface  may  dig  therein  and  apftlj  aU 
that  Ib  there  found  to  his  own  purposes  ad  libitum:  Ai^gell  on 
Watercooraea,  aea  109. 

Upoo  this  principle  it  was  held  by  this  court  in  the  case  of 
New  Albany  etc  K  K  Co.  v.  Peterson,  14  ImL  112;  77  Am. 
Dea  60,  that  if  an  adjoining  land-owner,  in  lawful!/  diggiag 
upon  his  own  land,  dxawi  the  water  from  the  land  of  anothery 
to  his  injury,  such  injury  falls  within  the  description  of  dam- 
num absque  injuria^  which  cannot  become  the  ground  of  an 
action. 

In  the  eaie  of  Haldeman  v.  Brudshart,  45  Pa.  8L  514; 
84  Am.  Deo.  511,  it  was  said:  ''  The  purchaser  of  lands  on 
which  there  aite  unknown  subsurface  currents  must  buy  in 
ignorance  of  any  obatade  to  the  full  enjoyment  of  his  pur- 
chase indefinitely  downwarda,  and  the  purchaser  of  lands  on 
which  a  spring  rises,  ignorant  whence  and  how  the  water 
comes,  can^pt  bargain  for  any  right  to  a  secret  flow  of  water 
in  another's  land." 

Mr.  Oould,  in  hia  work  on  waters  (2d  ed.,  sec  291),  aaya: 
**  Petroleum  oil,  like  aubterranean  water,  ia  included  in  the 
comprehensive  idea  which  the  law  attaches  to  the  word  '^  land," 
and  is  a  part  of  the  soil  in  which  it  is  found.  Like  water,  it 
is  not  the  subject  of  property  except  while  in  actual  occu« 
paucy,  and  a  grant  of  either  water  or  oil  ia  not  a  grant  of  the 
soil,  or  of  anything  for  which  ejectment  will  lie.'' 

In  recognition  of  the  principle  here  announced,  in  the  case 
of  Brown  y.  Vandergrift^  80  Pa.  SL  142,  it  waa  aaid  by  the 
court  that  "  the  discovery  of  petroleum  led  to  new  forms  of 
leasing  land.  Its  fugitive  and  wandering  existence  within 
the  limits  of  a  particular  tract  was  uncertain,  and  assumed 
certainty  only  by  actual  development  founded  upon  experi- 
ment." 

What  is  aaid  of  the  fugitive  character  of  percolating  water 
and  of  petroleum  oil  appliea  with  greater  force  to  natural 
gas. 

In  the  case  of  Westmoreland  etc.  Oae  Co.  v.  De  WiU^  130  Pa. 
St.  235,  it  was  aaid:  *'  Water  and  oil,  and  still  more  atrongly 
gas,  may  be  classified  by  themselves,  if  the  analogy  be  not 
too  fanciful,  as  minerals  ferm  natures*  In  common  with  ani- 
mals, and  unlike  other  minerals,  they  have  the  power  and  the 
tendency  to  escape  without  the  volition  of  the  owner.  Their 
'fugitive  and  wandering  existence  within  the  limits  of  a  par- 
ticular tract  ia  uncertain.'  •  «  «  •  They  belong  to  the  owner 
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of  the  land,  snd  are  part  of  it,  00  long  sb  ihej  are  on  or  in  it| 
and  are  Bubjeet  to  his  oontiol;  but  when  ih^  eseape,  and  go 
into  other  land,  or  come  under  anottier'a  control,  the  title  of 
the  former  owner  10  gone.  Possemon  of  tiie  land,  therefore, 
is  not  necessarily  possession  of  the  gas.  If  an  adjoining,  or 
eyen  a  distant,  owner  drills  his  own  land,  and  taps  yoor  gas^ 
so  that  it  comes  into  his  well  and  nnder  his  control,  it  is  no 
longer  yours,  hot  hia** 

It  is  not  denied  by  the  appellee  in  this  esse  that  the  appel- 
lants  have  the  perfect  legal  right  to  sink  a  well  into  their 
own  land  and  draw  therefrom  all  the  gas  that  may  natnraDy 
flow  to  it;  bnt  he  contands  that  they  hare  no  tight  to  explode 
nitroglycerin  in  the  well  to  increase  tiie  natural  flow. 

When  it  is  once  conceded  that  the  owner  of  the  Bnrhoe  has 
the  right  to  sink  a  well  and  draw  gas  from  the  lands  of  an 
adfoining  owner,  no  valid  reason  can  be  given  why  he  nii^ 
not  enlarge  his  well  by  the  explosion  of  nitroglycerin  therein 
for  the  purpose  of  increasing  the  flow.  Hie  question  is  not  as 
to  the  quantity  of  gas  he  may  take,  but  it  is  a  question  (jt  his 
right  to  take  the  gas  at  alL 

So  far  as  this  suit  seeks  to  enjoin  the  appellants  from  ex* 
ploding  nitroglycerin  in  their  gas-well,  upon  the  ground  that 
it  will  increase  the  flow  of  the  gas  to  the  injury  of  tiie  ap- 
pellee^ it  cannot,  in  our  opinion,  be  sustained. 

The  rule  that  the  owner  has  the  ligtit  to  do  as  he  pleases 
with.  Of  upon  his  own  property  is  sut^i  to  SAaay  limitations 
and  lestrietionsi  one  (rf*  whieb  is  thai  he  siust  have  due  re- 
gard for  the  rights  of  others:  It  is  settled  that  the  owners  of 
a  lot  may  not  erect  and  maintain  a  nuisance  thereon  wbeceby 
his  ndi^bovs  are  injured.  If  ha  does  so^  sad  the  injury  sus- 
tainsd  by  sneh  neighbor  samet  be  adeqoatelf  eompensBtsd 
in  dami^es,  he  may  be  enjohied:  Owen  r.  PkSlip$^  79  Ind* 
284. 

If  the  appellants  in  this  casa  base  been  gnilty  of  the  folly 
of  sinking  a  gas-well  in  ttie  csnitsr  of  »  fliicUy  populated  city, 
wbsrs  they  esanot  c<Aleci  the  mjusseuiy  quantity  of  nitn^ 
gljeeilu  to  shoot  it  without  endangering  the  property  and 
lives  of  Chose  who  have  no  connection  with  their  operations, 
thsy  should  be  sontsnt  with  such  flow  of  g^s  as  can  be  ob» 
tatosd  wikhoui  suck  sboeting;  li  esrtainly  oaooet  be  SMua- 
tained  that  the  destruction  of  human  life  is  an  injury  which 
can  be  compensated  in  damages.  No  autfaorfty  has  been 
cited,  and  we  know  of  none^  supporting  the  position  of  the 
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appellants,  that  the  appellee  is  not  entitled  to  an  injnnctioii 
because  the  accumulation  of  nitroglycerin  within  the  corpo- 
rate limits  of  a  town  or  city  is  a  crime.  It  has  long  been 
settled  that  a  private  citisen  may  maintain  an  action  for  a 
public  wrong  if  he  suffers  an  injury  peculiar  to  himself,  and 
not  sustained  by  the  public  in  general:  8  Bla.  Com.  219; 
PaweU  y.  Bunger,  91  Ind.  64;  Rosa  y.  Thompamt  78  Ind.  90; 
Cummins  ▼.  City  of  Seymour,  79  Ind.  491;  41  Aul  Bep.  618; 
MeCowan  v.  Whitesides^  31  Ind.  235;  Fossion  ▼.  Landry^  123 
Ind.  136;  First  NaU  Bank  v.  SarUs,  129  Ind.  201;  28  Am.  St. 
Rep.  185;  Adams  v.  Ohio  FaUs  Co.,  131  Ind.  376. 

The  sufficiency  of  the  complaint,  as  it  would  be  when  tested 
by  demurrer,  is  not  involved  here. 

This  is  a  mere  temporary  injunction.  To  authorise  tha 
court  to  grant  such  relief,  it  was  not  necessary  that  a  case 
should  be  made  that  would  entitle  the  appellee  to  relief,  at  all 
events,  at  the  hearing.  In  such  cases  it  is  sufficient  if  the 
court  finds,  upon  the  pleadings  and  evidence,  a  case  which 
makes  the  transaction  a  proper  subject  for  investigation  in  a 
court  of  equity:  Spieer  v.  Hoopf  61  Ind.  865. 

In  our  opinion,  the  court  did  not  err  in  granting  the  tern* 
porary  injunction  in  this  case. 

Judgment  affirmed. 

SasTKRRANBAN  Watsbs,  Land-own ib's  Rigst  TO!  Soo  note  to  WkeaUef 
T.  Bough,  64  Am.  Deo.  727-730.  In  the  enjoyment  of  hie  landi,  the  owner 
may  ont  drains,  or  mine  or  quarry,  though  in  bo  doing  he  interefere  with 
the  flowa^  of  water  in  hidden,  unknown,  underground  ofaannelaf  HakU- 
man  Y.'^Bruckhari,  45  Pa.  St  614;  84  Am.  Dea  611;  Hanmm  ▼.  MeOus^ 
42  Gal.  303;  10  Am.  Rep.  299;  Wilwm  ▼.  New  Bedford,  108  Mass.  261;  11 
Am.  Rep.  362;  New  Aibanjf  etc  R,  R.  Co.  ▼.  Peterson,  14  Ind.  112f  77 
Am.  Deo.  60;  Village  qf  Delhi  ▼.  Toumane,  45  N.  Y.  862;  6  Am.  Rep.  100; 
Bougan  ▼.  Milwaukee  etc.  B,  B.  Oo„  35  Iowa,  658;  14  Am.  Rep.  602;  doee 
▼.  SUvereione,  62  Me.  175;  16  Am.  Rep.  419;  Phe^  ▼.  Ninoten,  72  N.  Y.  89; 
28  Am.  Rep.  93;  Bloodgood  v.  Ayere,  108  K.  Y.  400;  2  Am.  St  Rep.  443. 
The  grantee  of  minerals  beneath  the  snrfaoe  is  not  liable  to  the  owner  of  tho 
•urfaoe  for  the  loss  of  springs  oocasioned  by  the  ordinary  working  of  th« 
mine:  ChUman  v.  Chadwick,  80  Pa.  St  81;  21  Am.  Rep.  93. 

KuiSANCx^KEKPUfa  Dangbbous  ExpLoeiTss.  —  Several  oases  fai  the 
series  in  regard  to  the  subject  are  dted  in  the  note  to  Lt^/lim  efe.  Powdat 
Oo,  ▼.  Teamey,  19  Am.  St  Rep.  39.  The  erection  of  a  powder  magaiino  in 
a  populous  part  of  a  city,  and  keeping  stored  therein  large  quantitiet  of 
gunpowder,  is  per  ee  a  nuisances  Oheatham  ▼.  ShearoMf  1  Swan,  218;  66  Am. 
Dea  784;  and  this  Is  so,  even  though  the  powder  be  oarefuUy  stored  sad 
kept:  Heeg  ▼•  Lieht,  80  N.  Y.  679;  86  Am.  Rep.  664. 

Pusuo  AND  Priyatb  Kitisanobs.  ~The  principle  that  a  person  who  ro* 
•elTeo  speoial  damage  from  an  act  declared  by  law  to  be  a  pnblio  anisaaos 
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ly  obtain  relief,  b  mo«t  frequently  applied  to  the  case  of  obstmotions  in 
highwaya:  Sea  note  to  MUarke^  ▼.  Foster^  25  Am.  Rep.  533-^S37.  An  in« 
Jnnetion  will  not  be  granted  to  restrain  the  obstmotion  of  a  highway  at  the 
■oit  of  one  who  doea  not  show  that  he  will  anstain  speeial  damage:  Dawmm 
▼•  AL  iVwfafe;  /ik  0^,  15  Minn.  186;  2  Anu  fiep.  lOOL 
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ODwriTUTiOHAL  Liw— FouBmNTH  Amehdmbht.  — A  itatnte  of  a  state 
denying  the  right  to  appoint  aa  tnistee  any  person  who  is  not  a  resident 
of  the  state  it  invalidf  at  least  as  against  oitiaeni  of  other  states,  be- 
oanse  it  impairs  their  priyileges  and  immunities^  as  granted  under  article 
4^  section  %  and  tha  fourteenth  amendment^  of  the  oonstitation  of  the 
United  States. 

D.  B.  Bett,  E.  A.  SraiUm,  and  W.  F.  Elliott,  for  the  appel* 
laDt. 

/•  A.  WoodhvU  and  W.  A.  Brawn^  for  the  appellees. 

MiLLKB,  J.  This  action  was  brought  hj  the  appellant^ 
Frank  8.  Roby,  trustee,  to  foreclose  a  mortgage  on  real  estate 
situate  in  Steuben  County,  in  this  state. 

In  addition  to  the  usual  averments,  the  complaint  shows 
that  in  September,  1889,  the  George  T.  Smith  Middlings  Pu- 
rifier Company  was  the  holder  of  four  promissory  notes  signed 
by  the  Steuben  Mill  Company;  that  on  or  about  the  first 
day  of  October,  1889,  the  purifier  company  sold  and  assigned 
these  notes  to  certain  banks  in  the  state  of  Michigan,  the 
notes  being  indorsed  by  George  T.  Smith;  that  at  the  time  of 
the  sale  and  assiRnment  of  these  notes,  the  company,  by  its 
officers,  stated  and  represented  that  the  notes  were  secured 
by  a  first  mortgage  on  certain  mill  property  situated  in  Steu- 
ben County;  that  at  that  time  the  notes  were  not  in  fact 
secured  by  mortgage,  but  subsequently,  on  the  twenty-fourth 
day  of  January,  1890,  the  said  George  T.  Smith,  who  held 
the  title  to  the  mill  property,  executed  the  mortgage  in  suit 
to  Dwight  8«  Smith,  as  trustee,  to  secure  the  payment  of  the 
above-mentioned  notes;  that  at  the  time  of  the  execution 
of  the  mortgage,  Dwight  S.  Smith,  therein  named  trustee, 
George  T.  Smith,  the  (George  T.  Smith  Middlings  Purifier 
Company,  and  all  of  the  holders  of  the  several  notes  secured 
by  the  mortgage,  were  non-residents  of  the  state  of  Indiana, 
and  the  mortgage  was  executed  in  the  state  of  Michigani 
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where  they  resided;  that  said  Dwight  S.  Smith,  as  trustee,, 
brought  suit  in  the  Steuben  circuit  court  in  March,  1890, 
to  foreclose  said  mortgage,  to  which  action  the  defendants 
therein  appeared,  and  pleaded  as  an  abatement  of  the  action 
the  fact  that  said  Dwight  S.  Smith  was,  at  the  time  of  th» 
execution  of  the  mortgage,  and  still  remained,  a  non-resident^ 
of  the  state  of  Indiana;  that  such  proceedings  were  had  upon 
the  issues  thus  joined  in  the  action  as  that  the  action  abated; 
that  said  Dwight  S.  Smith  is  one  of  the  stockholders  of  one  of 
the  banks  who  held  one  of  the  notes,  and  as  such,  is  one  of 
the  beneficiaries  of  that  instrument;  that  at  the  February 
term,  1891,  of  this  court,  Dwight  S.  Smithy  tfaa  trustee,  and 
the  holders  and  owners  of  the  nokea  aecored  by  tbe  mortgage, 
joined  in  a  petitian  to  this  court  for  the  appointment  of  a  res* 
ident  of  the  state  of  Indiana  to  act  as  a  trustee  to  foreclose 
said  mortgage;  and  that  the  court  did,  upon  their  petition, 
duly  and  regularly  appoint  this  plaintiff,  who  is  a  resident  eC 
the  state  of  Indiana,  as  trustee  to  foreclose  said  mortgage; 
that  the  plaintiff",  as  such  trustee,  at  the  instance  and  request 
and  for  the  use  and  benefit  of  all  the  holders  of  said  notee^ 
brings  thie  actioQ  of  forecloflfure. 

Demurrers,  filed  by  eecb  of  tbe  deCefn^snts,  were  mxt^sSoei 
to  the  complaint,  and  final  jndgmesi  rendered  oir  demurrer 
for  the  defendanttb 

The  ruling  upon  the  demurrer  ie  the  only  question  in  the- 
record. 

The  oorrectnese  of  thie  ruling  depends  trpon  the  ralidi^ 
and  cooetniction  to  be  giTen  to  section  2988  of  the  Revised 
Statutes  of  1881,  in  force  sinee  May  31, 1879,  wfafcb  is  as  fol^ 
lows:  "  It  shall  be  unlawful  for  any  pereon,  associatioa,  or 
corporation  to  nominate  or  appoint  any  person  a  trustee  in 
any  deed,  mortgage,  or  other  instrument  in  wztting-  (except- 
wills),  for  any  purpose  whatever,  who  shall  not  be^  at  the  time^ 
a  bona  fide  resident  of  the  state  of  Indiana;  and  it  shall  be- 
unlawful  for  any  person  who  is  not  a  i^nafide  resident  of  the^ 
state  to  act  as  eneh  trustee.  And  if  any  peraon,  after  bis  ap*- 
paintment  as  such  trustee,  shall  remove  from  the  etatey  then 
hie  rigbtS)  powere,  and  dutiee  ae  such  trustee  shall  cease,  and 
the  proper  court  shall  appoint  his  succeasor,  porecrsnt  to  the 
provisions  of  the  aet  to  wbich  this  is  supplemental." 

The  eonstitntionallty  of  this  act  is  vigorouely  assailed  by 
eouneel  for  tbe  appellant. 

It  is  claimed  that  this  aet  limits  the  constitntional  righte 
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of  Gitisens  of  thia  slate  to  select  and  appoint  their  own  agent? 
in  the  ccmtrol  and  management  of  their  own  property,  which 
ia  one  of  the  inherent  and  inalieoable  rights  of  a  citizen. 

The  facta  of  this  cane  do  not  require  qb  to  enter  into  a  dis- 
cussion of  this  question. 

The  eontract  was  entered  into  in  the  state  of  Michigan,  by 
and  between  oitiaens  of  that  state,  to  secure  an  indebtedness 
eaqiresaly  payable  in  that  state.  It  was,  to  all  intents  and 
jmrpoees,  a  Miehigan  contract,  except  that  the  land  being  sit- 
uate within  this  state,  the  mortgage,  which  is  a  qualified  con* 
Teyanea  of  real  estate,  ia  safcjeot  to  the  law  of  the  state,  so  far 
as  it  a£Eects  the  validity  and  enforcement  of  the  lien:  1  Jones 
on  Mortgages,  aec  602, 

The  righta  of  the  citixena  of  this  state  to  appoint  non-resi- 
dent  tmataea  are  not  involTed  in  this  case. 

Another  question  involved  in  the  eonsideration  of  the  con* 
stitntienali^  of  the  act  undor  consideration  may  be  excluded 
from  the  psesent  discussion;  that  is  the  right  of  a  non-resi- 
dent trustee  to  proeectite  in  the  courts  of  this  state  actions 
affisctlng  Ae  tmst  jmiperfy; 

We  inftr  from  the  last  dause  of  the  section  that  it  was  the 
purpose  of  the  legislature  in  enacting  this  statute  to  compel 
trmtees  to  reside  within  the  state  in  order  to  bring  them 
within  the  process  and  subject  to  the  control  of  the  state 
courts. 

In  tlis  present  action  the  suit  was  brought  by  a  resident 
tmstse,  who  owed  his  appointment  to  the  order  of  the  court, 
and  not  to  the  aet  of  the  parties. 

We  have  remaining  for  determination  the  question.  Does  or 
doea  not  this  aei,  as  applied  to  the  facts  disclosed  in  the 
record,  impair  the  inrivileges  and  immunities  of  citizens  of 
another  stats  or  of  the  United  States,  as  guaranteed  in  article 
4,  section  8,  and  the  fourteenth  amendment,  of  the  constitution 
of  the  United  Stalesr 

The  coBwtitntionality  of  this  act  has  never  been  passed  upon 
by  tUa  eeiirt»  altiwugh  the  question  seems  more  than  once  to 
have  been  in  tiis  mind  of  Hbe  court. 

In  holdnig  that  ttos  act  did  not  apply  to  the  trustees  ap- 
pointed pner  ts  the  passage  of  the  act,  the  court  in  Thompson 
V.  JBdwordt,  86  Ind.  414,  said:  ^  Waiving  all  discussion  as  to 
the  power  of  the  legislature  to  enact  such  a  statute  as  appli* 
eaUe  to  tmstess  to  be  thereafter  app<nnted,  it  is  manifest," 
etc. 
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In  Bryant  ▼.  Richardson^  126  Ind.  145, 153,  it  is  said  that 
it  "  may  well  be  doubted  "  if  that  portion  of  this  statute  which 
applies  to  natural  persons,  and  seeks  to  prohibit  them  from 
naming  a  person  who  is  a  non-resident  of  the  state  to  act  as 
a  trustee  for  them,  is  valid. 

In  Farmen^  etc  Co.  ▼.  Chicago  etc  Bfy  Co.^  27  Fed.  Rep. 
146,  Gresham,  J.,  said  of  this  statute:  '^  It  is  a  statute  which 
denies  to  residents  of  other  states  the  right  to  take  and  hold 
in  trust,  otherwise  than  by  last  will  and  testament,  real  and 
personal  property  in  Indiana.  The  right  is  asserted  to  deny 
to  persons,  associations,  or  corporations,  within  or  without  the 
state,  power  to  convey  to  any  person  in  trust,  not  a  resident 
of  Indiana,  real  or  personal  property  within  the  state.  This 
is  a  plain  discrimination  against  the  residents  of  other  states. 
If  Indiana  may  disqualify  a  resident  of  another  state  from 
acting  as  trustee  in  a  trust  deed  or  mortgage  which  conveys 
real  or  personal  property  as  security  for  a  debt  due  to  him- 
self alone,  or  for  debts  due  himself  and  other  creditors,  it 
would  seem  that  the  state  might  prohibit  citisens  of  other 
states  from  holding  property  within  the  state,  and  to  that  ex- 
tent from  doing  business  within  the  state.  No  state  can  do 
the  latter.  A  person  may,  and  frequently  does,  acquire  a 
property  interest  by  a  conveyance  to  him  in  trust.  A  citi- 
zen of  the  United  States  cannot  be  denied  the  right  to  take 
and  hold  absolutely  real  or  personal  property  in  any  state 
of  the  Union,  nor  can  he  be  denied  the  right  to  accept  the 
conveyance  of  such  property  in  trust  for  his  sole  benefit, 
or  for  the  benefit  of  himself  and  others.  This  right  is  inci« 
dent  to  national  citizenship.  Section  2  of  article  4  of  the 
constitution  of  the  United  States  declares  that  *  the  citizens 
of  each  state  shall  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  states.'  'Attempt  will 
not  be  made,'  says  the  supreme  court  of  the  United  States  in 
Ward  V.  Maryland^  12  Wall.  418,  *  to  define  the  words  "  privi- 
leges and  immunities,"  or  to  specify  the  rights  which  they  are 
intended  to  secure  and  protect,  beyond  what  may  be  necessary 
to  the  decision  of  the  case  before  the  court  Beyond  doubt, 
those  words  are  words  of  very  comprehensive  meaning^  but 
it  will  be  sufficient  to  say  that  the  clause  plainly  and  unmis- 
takably secures  and  protects  the  right  of  a  citizen  of  one  state 
to  pass  into  any  other  state  of  the  Union  for  the  purpose  of  en- 
gaging in  lawful  commercci  tradci  or  business,  without  moles* 
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tation;  to  acquire  personal  property;  to  take  and  hold  real 
eeUte.'*' 

In  that  case  one  of  the  tmsteee,  at  the  time  of  the  ereatton 
of  the  tmst)  was  a  resident  of  the  state.  The  resident  trustee 
having  died,  the  action  was  prosecuted  by  the  sunriving  and 
non-resident  trustee.  The  fiict  that  the  language  above  cited 
was  not  strictly  essential  to  the  determination  of  the  case  be- 
lore  the  court  may  impair  the  force  of  the  decision  as  an 
authority,  but  it  does  not  detract  from  the  potency  of  its  rea* 
Booing. 

Reluctant  as  we  are  to  hold  a  statute  regularly  enacted  by 
the  general  assembly  unconstitutional,  we  cannot  avoid  the 
conclusion  that  the  act  under  consideration  is  in  conflict  with 
thoee  provisions  of  the  constitution  of  the  United  States  which 
guarantee  to  the  dtisens  of  each  state,  and  of  the  United 
States,  all  the  privileges  and  immunities  of  dtixens  of  the 
several  states. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceeding  in  accordance  with  this  opin- 
bn.  

ObHsnnmoirAL  Law.— Ths  Fovrtbhith  AmniyiniiT  Is  diionated  at 
kngth  IB  th»  note  to  8taU  v.  Qoodtom,  25  Am.  St.  Bep.  S7a-a9a 


L0UI8VILLB,  BVANSVILLB,  AND    St.  L0UI8    CONSOLI- 
DATED Eailway  Company  v.  Hanning. 

MAsna  AMD  SxHVAHT.  —  Iv  A  Mastib  Rbquibib  aw  A  SuiTAMT  A  Sbrtioi 
Outbids  of  thb  Duma  ordixuuily  inoideat  to  his  employment,  and  sab- 
Jaoting  him  to  additional  danger,  be  doee  not  necessarily  assume  the  ad* 
ditional  hasard  in  nndertaking  to  perform  the  anosual  and  extra  servioOp 
•▼•n  though  the  dangers  attending  it  are  obvioos.  If  the  apparent  dan- 
ger is  snoh  that  a  person  of  ordinary  prudence  would  refuse  to  encounter 
it^  the  employee  proceeds  at  his  periL  Otherwise  he  may  undertake 
the  sarrioe,  using  care  proportionate  to  the  apparent  increased  risk,  and 
ify  in  so  doing,  he  is  injured  by  the  employer's  fault,  he  may  recover 
therefor. 

M A8TBB  AKD  SERVANT  —  Danoeb  SIGNALS,  OMISSION  OF.  —  If  a  railway 
employee  is  put  to  work  under  a  car  on  a  side-track  outside  of  the  line 
of  his  usual  duties,  and  where  his  safety  requires  the  placing  of  danger 
signals  to  warn  persons  in  charge  of  other  trains  of  his  presence  and 
peril,  ho  is  not  chargeable  with  contributory  negligence  because  he  re- 
lies upon  the  doty  of  his  employer  to  place  such  signals,  and  does  not 
himself  examine  and  ascertain  whether  they  are  in  position.     If  he  was 
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ordered  to  df»  •pmiil  wmk  hj  ^  foferaso,  be^  lad  the  xigit  ta 
in  the  absence  of  warning  or  notice,  that  his  auperior  wonld  give 
idi^.  and  would  wt>t  by  Mi  owa  negligence  make  the  work  naaafe. 

Mastsb  and  Sbbyant— YiOB^PBiNOiPAii.  — If  «hx  Dutt  to  P&otidb  a 
Safb  Placx  in  which  the  servant  is  to  do  hit  work  is  by  the  master  con- 
fided to  anoMler  sei  viuit  or  enplojuiv  tke  employer  ie  responsible^  if  tiie 
dnty  ieae  negtiyetlj  dene  tfaaik injury- renlts.  The  tofey  e£  pvovidieg 
fot  the  safety  oi  en^^yeea  sesfti  on  the  em^yei^  and  eamet  he  dele* 
gated. 

Plbadimo  — Nkoligbncb.  —  A  Gxihebal  Averment  in  a  complaint  fbat  the 
injured  party  wav  hiomlf  free  from  ftnrft  or  negligenoo  w  snffteientk  m* 
less  overcome  by  the  specific  averment  of  other  facts  from  whieh  the 
inlereaee  mnaibe  djraent  theibhe  va»g|iiilty  of  eentnhmtery  nagligpnaa 


JI  B.  Igtehart^  B.  Taylor^  ani  Ji  Z.  Brettf  Ibr  fh^  appellant 

C  £.  Jewettj  J.  F^  TUmau^  and  £L  (?.  JeweUy  for  the  appellee. 

McBridb,  J»  Tfads  10  9m  appeal  from  a.  jndgmeat  reecyvevad 
by  the  appellee  fov  tbe  alleged  negUgeoi  killing  of  ber  dece-^ 

dent,  Henry  A.  Banning,  who  wag  a  car  repairer,  employed 
by  tbe  appellant  io  ite  repair  eliope  at  Hnntingtmrj^ 

The  appellaivt  imisle  tisuit  the  eowri  eired  in  e-vwmdisg  a 
demurrer  to  the  paragraph  of  complaint  on  which  tbe  caee 
was  tried. 

Omitting  prefatory  avermenfg,  the  comiplaint  avers  that, 
**  in  repairing  defendant's  cars,  it  was  necessary  for  the  per- 
son employed  to  do  the  same  to  work  on  top  of  and  around 
and  under  said  cars,  and  that  to  enable  said  employees,  in- 
cluding plaintiff's  intestate,  to  properly  and  safely  perform 
their  labot  and  duties,  tbe  defiendanl  hod  eatablUrinad  eectiin 
railroad  tracka  to  be  used  aa  repair  traoka,  and  eommonly 
called  shop-tracks,  over  whicb  tracka  trains  of  cars  were  not 
run  or  switched.  And  plaiatiff  avers  that  when  caca  io  ba 
repaired  were  placed  upon  aaid  tracka^  the  repaiBi  eoKld  be 
made  with  safety  to  those  engaged  in  making-  tiie  same.  The 
plaintiff  avers  tfaat  near  said  repair  tracks  were  certain  other 
railroad  tracks  of  the  defendant,  to  wit,,  side-tracks^  used  for 
the  running  and  awitcbing  of  trains^  and  thai  it  was  danpr- 
ous  and  haaairdoiis  to  attempt  to  repair  oars  while  tb^  wv^re 
standing  upon  strch  side-tracks,  withont  having  certain  sig- 
nal-flags so  placed  so  aa  to  warn  those  engaged  in  running 
and  awitohing  traina  not  to  run  eara  or  loeomotives  over  said 
Bide4raeka  whoi  ears  were  being  repatied.  But  wlwa  sach 
signal-flags  were  property  placed  and  displayed*  cars  eonld 
be  repaired  upon  said  side-tracks  without  danger.  The  plain- 
tiff avers  that  ia  bia  said  service  and  employment  with  the 
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defimdant,  plainiiffa  iatestate  ciidanUiA  tovork  at  Mpttring 
can  when  the  aame  were  placed  upon  said  shop-lanac^  but 
did  not  «gT«e  «r  ondflrtaka  to  lepair  oan  when  standing  npoD 
such  aide4Eaeka,  ex  to  aolyaet  himself  to  the  dangers  and 
hasarda  of  so  doing. 

"The  plaiBtifif  farther  afiacs  tiiai  on  Che  twentf-stxth  day 
of  Auguat^   1880,  while  the  plaintiff  *a  imtestatBt  Henrf  A. 
Banning,  waa  in  the  sendee  and  employment  of  defendant  aa 
aforesaid,  ha  was  diiected  and  nequiied  bj  one  M.  Contanii 
the  defendant'a  general  £Qifimtkn,  to  whose  ordeta  sach  Henry 
Banning  waa  then  and  Hieape  smbjeet^  to  go  to  one  of  the  aide- 
tracks  afbreaaid,  called  aide-track  No.  1,  and  to  there  repair 
a  certain  flat-ear  then  atandiog  thereon;  and  in  obedience  to 
said  order,  said  Henry  A.  Banning  went  to  said  sidetrack 
and  proceeded  to  repair  said  car;  that  the  natnre  of  said  re- 
pairs required  the  said  Henry  A.  Hanning  to  go  beneath  one 
end  of  said  oar,  and  remain  at  work  in  a  stooping  position 
behind  the  trucks,  with  bia  baok  to  the  same,  where  he  conld 
not  see  or  discover  the  approach  of  looomotives  or  oars  upon  >^ 
said  Bide-traok*    The  plaintiff  ayers  that  it  was  tiie  duty  of  i 
defendant  and  of  said  Contaot,  as  said  general  foreman,  to 
cauae  signal  flags  to  be  placed,  to  warn  trainmen  not  to  run 
cars  or  looomotiyea  upon  said  side-track  No.  1,  while  said 
Henry  A.  Hanning  waa  at  work  under  said  flat-car,  and  that 
he,  Hanning,  worked  under  said  oar,  believing  that  defendant 
and  said  Content  had  performed  their  duty  in  that  regard  and 
placed  said  flags;  but  the  plaintiff  says  that  the  defendant 
and  said  Contant  negligently  failed  to  place,  or  cause  to  be 
placed,  any  aignal-flag  to  prevent  cars  or  locomotives  from 
running  upon  said  side-track;  that  while  said  Henry  A. 
Banning,  in  performance  of  his  duty,  was  so  at  work  under 
said  flat-car,  and  behind  the  trucks,  and  without  any  notice 
or  warning  to  him  whatever,  and  without  his  knowledge,  the 
defendant  caused  a  locomotive  and  train  of  cars  to  be  run 
into,  upon,  and  over  said  side-track,  and  agpainst  said  flat-car, 
with  great  iDrce  and  violence,  whereby  said  car  and  the  trucks 
thereof  were  run  against  and  over  said  Henry  A.  Hanning, 
and  he  was  crushed,  injured,  and  killed.    The  plaintiff  avers 
that  the  injuries  and  death  of  said  Henry  A.  Hanning  were 
oocasioned  aolely  by  the  negligence  of  the  defendant  in  felling 
to  have  any  signal  flag  placed  or  displayed  to  prevent  cars 
and  looomolives  feom  running  on  and  over  said  side-track 
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No.  1,  and  without  anj  fault  or  negligence  of  said  Henry  A« 
Hanning,"  etc. 

Counsel  for  the  appellant,  as  we  understand  their  conten- 
tion,  insist,  in  substance,  that  the  legitimate  inferences  that 
must  be  drawn  from  the  specific  statement  of  the  acts  of  the 
decedent  overcome  the  general  averment  that  he  was  without 
fault  or  negligence,  and  show  that,  notwithstanding,  he  was 
guilty  of  contributory  negligence;  that  being  directed  to  work 
in  an  unusual  place,  where  he  would  be  exposed  to  greater 
dangers,  of  which  he  had  knowledge,  he  had  no  right  to  rely 
upon  the  presumption  that  others  had  done  their  duty,  bat 
that  it  was  his  duty  to  personally  investigate  and  ascertain  if 
the  proper  signals  were  in  fact  displayed,  and  the  place  in 
which  he  was  directed  to  work  thereby  made  safe. 

No  authority  need  be  cited  in  support  of  the  firmly  settled 
rule  requiring  the  master  to  use  at  least  ordinary  care  to  fur- 
nish to  his  employees  a  reasonably  safe  place  to  work.  The 
term  ^^safe  place  to  work,"  as  thus  used,  is,  of  course,  neces- 
sarily relative.  It  does  not  mean  a  place  absolutely  free  from 
danger,  as  some  vocations,  from  their  very  nature,  involve  the 
constant  encountering  of  danger. 

The  rule  is  equally  well  settled  that  a  servant  impliedly 
assumes  all  of  the  ordinary  and  usual  risks  incident  to  his 
service,  so  far  as  they  are  known  to  him,  or  so  far  as  one  of 
his  age  and  experience  ought,  in  the  exercise  of  ordinary 
care,  to  be  able  to  discern  them,  even  where  the  duties  of  the 
service  are  necessarily  hazardous:  BrazU  Bloch  Coal  Oo.  ▼• 
HoodUtj  129  Ind.  827,  and  authorities  there  cited. 

If,  however,  the  master  requires  of  him  a  service  outside  of 
the  duties  ordinarily  incident  to  his  employment,  and  sub- 
jecting him  to  additional  danger,  he  does  not  necessarily 
assume  the  additional  hazard  in  undertaking  to  perform  the 
unusual  and  extra  service,  even  although  the  dangers  attend* 
ing  it  are  obvious. 

If  the  apparent  danger  is  such  that  a  person  of  ordinary 
prudence,  exercising  that  prudence,  would  refuse  to  encounter 
it,  the  employee  proceeds  at  his  periL  Otherwise,  he  may 
undertake  the  service,  using  care  proportioned  to  the  apparent 
increased  risk,  and  if,  in  so  doing,  he  is  injured  by  the  em- 
ployer's fault,  he  may  recover  for  the  injury:  BrazU  Block 
Coal  Co.  V.  Eoodlet,  129  Ind.  827.  ^ 

Here  a  service  was  required  of  the  decedent  putside  of  the 
line  of  his  employment,  and  at  a  place  other  than  that  pro- 
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vided  for  the  performance  of  his  regular  and  ordinary  duties. 
The  averments  of  the  complaint  shows  that  he  was  required 
to  perform  this  service,  in  the  particular  place  indicated,  by 
the  direction  "  of  his  superior,  to  whose  orders  he  was  sub- 
ject." Its  performance  would  subject  him  to  great  danger,  un- 
less certain  precautions  were  observed  in  the  placing  of  signal- 
flags.  These  dangers  grew  out  of  the  place  in  which  he  was 
lequired  to  work,  and  were,  it  is  averred,  unknown  to  his  reg- 
Qlar  employment  It  is  also  averred  that  these  dangers  could 
be  entirely  obviated  by  the  placing  of  the  flags.  With  the 
flags  properly  placed  it  was' a  safe  place  in  which  to  work. 

The  act  of  assigning  to  the  decedent  the  new  place  to  work 
was  the  act  of  the  master,  no  matter  who  acted  as  his  repre- 
sentative in  so  doing.  The  master's  duty  required  the  exer^ 
else  of  at  least  ordinary  care  to  make  and  keep  the  place  safe 
while  the  work  was  being  done,  which,  as  above  stated,  could 
have  been  done  by  properly  placing  the  signal-flags  referred 
to.  While  Banning  was  not  absolved  from  the  duty  of  using 
his  judgment  and  his  senses  for  his  own  protection,  he  was 
justified  in  assuming  that  the  master  would  be  mindful  of  his 
duty,  and  would  not  wantonly  expose  him  to  peril.  If  it  were 
shown  that  Banning  knew  that  no  signal-flags  were  displayed, 
and  that  no  precautions  had  been  taken  for  his  safety,  a  very 
different  question  would  be  presented.  But  it  icf  averred  that 
he  believed  that  the  proper  precautions  had  been  observed. 
So  far  as  the  averments  of  the  complaint  are  concerned,  it 
<$annot  be  said  that  this  belief  was  not  justified. 

Rules  well  settled  by  repeated  decisions  of  this  and  other 
courts  sustain  the  sufficiency  of  this  complaint. 

In  the  case  of  Taylor  v.  EvamviUe  etc.  R.  R,  Oo.^  121  Ind. 
180, 16  Am.  St  Rep.  872,  this  court  said:  '*  It  is  important  to 
bear  in  mind  that  the  appellant  was  performing  a  special  duty 
enjoined  upon  him  by  a  superior  whom  it  was  his  duty  to  obey. 
Although  the  work  was  within  the  general  scope  of  his  ser- 
vice, nevertheless  he  was  performing  it  under  a  special  order. 
It  was  therefore  a  wrong  on  the  part  of  the  agent  having 
the  right  to  order  him  to  do  the  specific  work  to  increase  the 
peril  of  the  service  by  his  own  negligence.  The  employee, 
acting  under  the  specific  order,  had  a  right  to  assume,  in  the 
absence  of  warning  or  notice,  that  his  superior  who  gave  the 
order  would  not,  by  his  own  negligence,  make  the  work  unsafe." 

In  the  case  of  Harrison  v.  Detroit  etc,  R.  R.  Co.^  79  Mich. 
409,  19  Am.  St.  Rep.  180,  190,  the  court  says:  "It  is  a  gen- 
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arttl  rale  thst  if  a  nuurter  diieete  the  aenraat  to  do  aomB  act 
which  18  evon  dangerous,  but  whioh  aonld  ba  mnim  aafe  bjr 
Bpecial  eara  upon  iha  part  of  tiie  maater,  the  autvani  faaa  the 
right  to  aasuiae  that  such  speoial  eara  will  ba  takao;  and, 
failing  to  exercise  such  care,  the  maatar  ia  held  Jiable." 

In  Brazil  Block  Cooi  Co.  y.  Fatuy,  U7  lad.  5aOl»  tha  onort 
eajs:  **  It  ia  estahliahed  law  that  aa  empkyier  atioat  tiee  onfi- 
nary  oare  and  naaonahle  akUl  to  niakB  aafa  the  plaoa  where 
he  reqoirea  hia  emplojpvea  io  work.  .  •  •  •  Thia  ia  a  dnty 
which  rests  upon  the  employer,  and  whidi  ha  oanaat  dale* 
gate.  No  matter  by  whom  the'  duty  ia  performed,  the  em- 
ployer ia  responsible  if  it  is  negligently  performed,  aiul  from 
that  negligence  injury  reaults.  The  employer  cannot  escape 
liability  by  delegating  it  to  an  agent.  •  •  •  •  The  duty  of  the 
employer  to  use  ordinary  care  and  skill  to  make  the  working 
place  he  provides  for  his  employees  reasonably  aa£9  exisfea,  do 
matter  how  dangerous  may  be  the  serviee.  He  does  not  war- 
rant the  safety  of  the  woridng-place,  but  he  does  undertake 
that  he  will  use  reasonable  skill  and  care  to  make  it  aa  aafe 
as  the  nature  of  the  service  will  admit.  He  must  do  what 
ordinary  care  and  diligence  ean  do  to  make  the  jdaoe  reason- 
ably ea&.'' 

In  CiTieinnaH  &te.  £'y  Co.  ▼.  Lang,  118  Ind.  679,  it  ia  aaid: 
^The  duty  of  providing  for  the  safety  of  employees  reata  on 
the  employer,  and  cannot  be  delegated.  In  thia  inataaaa  tiie 
duty  of  exercising  reasonable  care  to  prevent  iigury  to  the 
intestate  while  going  to  the  place  where  he  waa  ordered,  and 
providing  for  his  security,  rested  upon  the  appellant.  It  waa 
therefore  the  duty  of  the  master  that  was  neglected,  and  it 
was  this  neglect  of  duty,  and  not  that  of  a  feUow-eervanti 
which  caused  Jacob  Lang  to  lose  his  life." 

In  Penn9ylvania  Co.  v.  O^Skaughneasy^  122  Ind.  588,  it  ia 
said:  **  An  employee  who  does  what  he  ia  ordered  to  do  ia  not 
in  fault,  but  ia  protected  to  a  reasonable  extent,  by  the  order 
while  engaged  in  performing  the  apecial  duty  eojoinad  upon 
him.'* 

In  Cincinnati  etc  £'y  Co.  v.  Boesch^  128  Ind.  446,  it  ia  said 
by  Mitchell,  J.:  ^' An  employee  has  the  right  to  repose  con- 
fidence in  the  prudence  and  caution  of  his  employer,  and  rely 
upon  the  safety  and  auitableness  of  implements  or  applianoea 
with  or  about  which  he  is  required  to  work,  and  that  the 
place  aasigned  him  to  work  is  safe  from  any  hidden  or  undis* 
closed  perils  which  are  not  open  and  obvious  to  hia  aensea.'' 
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Sao  also  Loui9via$  etc.  Ky  Oo.  v.  Graham,  124  IiuL  89;  Penn- 
sylvania Co.  V.  WkiteowA^  111  Ind.  212;  Krueger  v*  LouiwiUe 
sic  IPy  C«.,  Ill  IikL  51.  Indeed,  this  liBt  o£  dtaiiona  might 
be  extended  indefinitely. 

It  is  also  settled  as  the  law  io  this  state,  in  eases  of  this 
character,  that  a  general  averment  in  the  complaint  that  the 
injured  party  was  himself  free  from  fault  or  negligence  is  suf- 
ficient, unless  it  is  overcome  by  the  specific  averment  of  other 
facts,  showing,  notwithstanding,  that  he  was  guilty  of  con* 
tributory  negligence:  Stewart  v.  Pennsylvania  Co.^  130  Ind. 
242;  City  of  Wabaeh  v.  Carver^  129  Ind.  652,  and  cases  cited 
in  both. 

In  our  opimon,  the  objections  urged  against  the  complaint 
are  not  tenable.    It  states  a  good  cause  of  action. 

The  only  other  proposition  argued  by  counsel  for  the  ap- 
pellant is,  that  the  court  erred  in  giving  to  the  jury  the  fol« 
lowing  instruction:  '^In  determining  whether  the  company 
was  negligent  in  not  displaying  a  signal-flag  at  the  head  of 
switch-track  No.  1  (if  in  fact  no  such  signal  was  so  placed), 
or  whether  the  decedent^  Hanning,  was  negligent  in  going 
under  the  care  without  himself  placing  the  signal  at  the  head 
of  the  switch-track  on  which  the  car  stood  that  was  to  be  re- 
paired, it  is  important  that  the  jury  should  observe  the  rules 
of  law.  If  Oontant  was  the  fomnan  under  whom  Hanning 
worked,  and  to  whoee  orders  he  was  subject,  and  as  such  fore- 
man ordered  Hanning  to  repair  the  car  on  the  track  where 
it  stood,  in  the  absence  of  any  rules  on  the  subject  of  signals, 
or  previous  direction  to  Hanning  on  that  subject,  it  would 
have  been  the  duty  of  the  foreman,  in  behalf  of  the  company, 
to  see  that  the  place  where  Hanning  was  to  work  was  made 
reasonably  safe.  And  if  the  place  could  have  been  made  safe 
by  placing  a  signal-flag  at  the  head  rf  the  switch-track,  it 
would  have  been  the  duty  of  the  foreman  to  have  the  signal- 
flag  00  displayed;  and  a  failure  on  the  part  of  the  foreman  to 
discharge  that  duty  would  have  been  the  failure  of  the  com- 
pany. But,  on  the  other  band,  if  at  the  time  Hanning  was 
directed  to  make  repairs  on  the  side  of  the  car  (and  any  other 
needed  repairs  if  so  directed),  he  knew  that  it  was  his  duty, 
and  one  of  the  rules  of  the  company  required  that  if  he  went 
under  the  car  he  must  himself  place  a  signal-flag  at  the  head 
of  the  switch-track,  and  so  knowing  the  rule,  and  his  duty  in 
that  respect,  neglected  to  display  a  signal-flag,  but  went  un- 
der the  car  without  first  complying  with  that  duty,  and  by 
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reason  of  his  failure  to  00  diaplaj  a  eignal-flag  he  was  injured 
and  killed,  in  that  yiew  of  the  case  the  decedent  was  not 
without  fault  as  charged  in  the  complainti  and  the  plaintiff 
cannot  recover." 

This  instruction  correctly  states  the  law,  and  the  court  did 
not  err  in  giving  it.  The  reasons  which  impel  us  to  this  eon- 
elusion  sufficiently  appear  in  what  we  have  said  regarding 
the  sufficiency  of  the  complainti  and  require  no  farther  elab* 
oration. 

Judgment  affirmed,  with  costs. 


IfAsna  AVB  SsavABT— IinmBAsiD  Bssk  — » Assunrooii  vr  BMKfMmw» 
—The  risks  Assamed  by  aa  employM  are  those  reesonaUly  inoideiit  to  Us 
employment^  and  no  others  nnless  unosoal  aad  nnreasonable  risks  are  ap&m 
and  visible,  aad  known  to  the  employee:  Nadau  t.  WhUe  Sioer  Immbir  €fo^ 
76  Wis.  120;  20  Am.  8t.  Rep.  29,  and  note.  A  servant  assumes  the  risks 
ordinarily  incident  to  his  employment;  but  he  has  a  right  to  expeet  his  em* 
ployer  to  nse  appliances  reasonably  safe  for  his  use,  and  assnmes  no  risks  for 
them  nnless  he  has  been  fally  advised  as  to  their  defective  eharaoter:  Rmm 
ma  T.  Dilwrtk,  131  Pa.  St  6C9;  17  Am.  St  Rep.  827,  and  note.  A  servant 
who  engages  to  do  hastrdons  work  takes  the  risks  incident  thereto^  bnt  If 
the  mastsr  by  a  negligent  act  not  involved  in  the  work  eanase  the  servant  to 
receive  in}ary»  he  is  responsible  therefor,  if  the  servant  was  not  also  ne|^« 
gentt  Woodward  v.  Shumpp,  120  Pa.  St  458;  6  Am.  St  Rep.  716^  and  aote. 
A  servant  assnmes  not  only  the  ordinary  risks  of  his  master's  servios^  bat 
also  snch  other  rislEs  as  are  apparent  to  ordinary  obeervattont  Keam  v.  DetiroU 
Cfopper  €k.  MUU,  66  Mich.  277;  11  Am.  St  Rep.  492;  and  note.  The  faet 
that  a  master  has  requested  the  servant  to  perform  a  temporary  work  oat* 
side  of  his  ordinary  employment  is  no  violation  of  dnty»  bnt  if  he  has  ne- 
glected some  dnty  toward  snch  servant  he  will  be  liable  for  injniy  caused  by 
such  negleoti  Ooh  v.  (^Oeago  ele,  J?V  Co.,  71  Wis.  114;  6  Am.  St  Rep.  201, 
and  note. 

Misna  AHD  SxRVAVT — Vros-rBiKciPAL  —  LiABixoTT  torn  KBGuaxifoa 
OF.  —  It  is  a  master's  dnty  to  exeroise  reasonable  care  in  providing  a  safe 
place  for  his  servante  to  work^  and  he  cannot  escape  liability  for  a  failure  to 
do  BO  from  the  fact  that  he  delegated  such  duty  to  another:  MeSUUgoU  v.  Rtm> 
dohpht  61  Conn.  157;  29  Am.  St  Rep.  181,  and  note;  Carter  v.  Oliver  OUOxt 
84  S.  C.  211;  27  Am.  St  Rep.  815;  EU  v.  Northern  Pac  i2.  A.  Oo.,  1  K.  D. 
186;  26  Am.  St  Rep.  621;  Jngerman  v.  Moore,  90  Gal.  410;  25  Am.  St  Repb 
138,  and  note. 

KsouoKiOB  — Plsadxno  Wmv  or. —  A  general  averment  in  the  com- 
plaint that  plaintiff  was  witbont  fault  is  sufficient:  Ohio  He,  i^y  Ox  v. 
Waiker,  113  Ind.  196;  8  Am.  St  Rep.  638,  and  note.  A  defendant  suing  for 
injuries  which  he  claims  to  have  suffered  from  the  negligence  of  the  defend* 
ant  need  not  make  any  explicit  allegation  that  he  was  without  fault:  Maga 
V.  North  Pacific  etc.  /?.  R.  Co.,  78  CaL  430;  12  Am.  St  Rep.  69,  and  notsb 
with  oases  on  the  subject  collected. 
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DATBO  Bailboad  Gompaht  V.  Pbitghabbi 

VaousBNOi.  — OomuBOiaBT  Kaouomoi  00  11m  part  of  Mm  plaiBtiff  wHl 
Bol  bt  presmiMd  fron  Um  faok  that  sIm  wis  aa  infant  at  tha  tioM  of  io> 
ailylug  injuy,  and  waa  In  charga  of  a  two-bona  taam. 

IbBHWAYa— Rail  WAT  GnoaBnraai  ~It  n  nn  Durr  ov  a  Bauwat  Ocni* 
nauanm^  vpon  boilding  ita  railioad  aonai  a  hif^way,  to  feitow  it  aa 
aaarly  aa  poirfbla  to  iti  foroMr  oonditun,  and  failing  to  do  ao^  It  ia  liablo 
for  daaagaa  anatiinad  00  aoooont  of  injoriaa  looaiTod  bj  rtaaon  of  Mm 
«Mafa  oondition  in  whioh  tha  highway  waa  lafl^  proridad  tha  li^nfad 
parif  vtad  oaie  oommaanumta  with  the  apparent  danger. 

Bailwat  OmtPomAnom— HioBWAT  CnonnKMi  — A  Qtkl  Ixiubsd  vr 
anno  Thbows  out  ov  a  ViBiaui  at  a  point  wham  a  railway  oroanA 
m  highwajft  beoanaa  the  highway  had  been  left  aereral  inehea  below  the- 
lailway  traek,  la  entitled  to  reoorer  for  aneb  injniy,  thongh  aba  wae> 
driving  a  team  at  tte  time^  and  it  waa  moring  frooi  fHgbl^  if  It  waa  not 
■winageabia^  and  tha  aoeideat  wonld  not  baTo  ooenrred  had  tiMbi^ 
way  eroemg  bean  pnt  and  kept  in  proper  oondition  by  Mm  laflway  ear*- 


N.  A  PBeHnpamgh  and  J.  fil  Weaihen^  for  the  appeUant. 

R.  J.  Trae^mU^  0.  L.  J$wM^  and  H.  E.  J&wM^  for  the  ap^ 
pellee. 

Olds.  J.  This  aetioo  is  brought  by  the  appellee  against 
the  appellant  for  damages  resnlting  to  appellee  bj  reason  of 
an  injury  sustained  on  account  of  the  negligence  of  the  ap- 
pellant in  permitting  their  railroad  and  track  to  remain  out 
of  repair  and  out  of  grade  at  a  highway  or  street  crossing. 
It  is  aU^^  in  the  oomplaint  that  in  constructing  the  rait 
road  it  was  constructed  at  a  grade  fifteen  feet  higher  than 
the  grade  of  the  highway,  and  the  crossing  was  arranged  so 
that  there  was  a  sharp  and  steep  elevation  and  approach  to 
the  track  on  either  side  of  the  railroad,  and  that  on  either 
aide  of  the  railroad  there  was  a  drop  from  the  top  of  the 
track  to  the  top  of  the  grade  of  the  streeet  or  highway  of 
some  fifteen  or  eighteen  inches,  so  that  in  crossing  the  track 
on  said  highway  there  was  a  sudden  rise  or  jog  of  fifteen 
inobes  to  pass  over,  and  a  sudden  jog  or  drop  of  the  same  dis-^ 
tance  on  going  off  the  railroad  track;  that  by  reason  of  thia 
sudden  drop  the  appellee,  Lota  Pritchard,  was  thrown  from 
the  two-horse  spring  wagon  in  which  she  was  riding  at  the 
time  she  was  dxiving  across  said  track,  and  very  seriously  in^ 
jured. 
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The  first  question  presented  relates  to  the  sufficiency  of  the 
complaint.    It  w  contended  by  the  appellant  that  it  is  not 
sufficient,  for  the  reason  that  it  appears  from  the  ayerments 
that  the  appellee  was  an  infimi,  and  that  i^  was  driritig  the 
two-horse  team,  and  prima  fade  it  is  negligence  for  an  infant 
to  driye  a  two-horse  team,  and  therefore  it  shows  the  appel- 
lee to  have  been  guilty  of  contributory  negligence^  and  the 
demamr  ouglU  to  have  been  snstauied  to  tfas  complaint. 
Appelant  cites  no  authority  in  sapport  of  this  tliaory^rad  we 
do  not  thinlc  it  a  proper  rule  to  adopt    Tlie  complsint  does 
not  state  the  age  of  the  appellee.    For  aught  that  appears  in 
the  complaint^  aha  may  hava  been  over  twenty  years  of  age 
at  the  time  cf  the  injury.    It  is  aUeged  that  she  was  witliont 
xanlt  or  negngence. 

Tliere  are  no  averments  in  the  complaint  to  show  that  she 
was  guilty  of  eontribntory  negligence.  The  fact  that  she  was 
an  infant  snd  was  driTiag  the  horses  does  apt  af  itself  estab- 
Hsh  euetributory  negligenee.  H^ere  was  no  enor  in  ererml* 
ing  the  demurrer  to  the  complaint 

It  was  the  daty  of  the  a|^llant»  npon  bniUiog  its  railfoad 
across  the  highway,  to  restore  the  highway  as  nearly  as  possi« 
hie  to  its  previous  condition,  and  failing  to  do  so,  it  was  liable 
for  damages  sustained  on  account  of  injuries  received  by  rea* 
son  of  the  aeaale  oondition  in  which  it  was  left^  provided  the 
injured  party  need  eaie  oomneiisurate  with  the  apparent  dan- 
ger. And  as  to  whether  dnecare  was  nsedornot  tsaqoestion 
of  fact  far  the  jury.  The  eomplaint  at  least  contains  proper 
averments:  hidianapoU§  etc  R.  R,  Co.  t.  BtaU^  87  Ind.  489; 
IndianafclU  «U.  R.  R.  Co.r.  SimU,  68  Ind.  143;  EvmnmfOhetc 
R  R.  Co.  ▼.  OriH,  116  Ind.  446;  9  Am.  St  Rep.  866;  JS^Nm^ 
grille  0U.R.R.  Co.  ▼.  Oarvener^  118  Ind.  51. 

It  is  urged  that  the  evidence  is  not  sufficient  to  sustain  the 
verdict,  and  it  is  insisted  that  it  was  contributory  negligence 
to  leave  a  team  of  horses  so  near  the  railroad  in  charge  of  a 
girl  of  the  age  of  the  appellee. 

There  is  evidence  authorizing  the  jury  to  have  found  that 
the  horses  were  gentle  and  docile,  that  appellee  had  been 
accustomed  to  driving  one  of  them  a  great  deal  during  the 
year  prior,  and  had  driven  both  of  them  together  quite  a 
number  of  times  within  a  short  time  previous  to  the  injury; 
that  she  had  driven  in  the  vicinity  of  the  railroads  and  ears 
and  across  railroads,  and  that  the  horses  were  not  afraid  of 
or  liable  to  be  frightened  by  the  cars,  and  did  not  frighten  at 
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tbein,  and  there  was  no  reason  to  apprehend  that  the  horses 
irould  become  frightened  at  the  cars,  or  that  there  wonld  be 
any  danger  in  leaving  them  in  charge  of  the  appellee.  The 
appellee  at  the  time  of  the  injorj  was  tweWe  years  of 
age,  had  been  traveling  for  the  past  year  with  her  father, 
selling  organs,  and  was  accustomed  to  driving  and  handling 
these  same  horses.  On  this  occasion  the  horses  became 
frightened  at  a  train  coming  from  behind  and  passing  them, 
and  tamed  around  and  started  across  the  railroad  at  qnite  a 
rapid  gait,  thongh  it  does  not  appear  from  the  evidence  that 
the  horses  appeared  to  be  extraordinarily  frightened,  or  that 
they  were  beyond  the  control  of  the  appellee  and  mnning 
away,  but  the  appellee  testifies  thai  as  they  went  np  the  grade 
to  the  railroad  she  pnt  her  foot  on  the  brake,  and  that  she 
would  have  stopped  them  if  it  had  been  level,  but  that  as  the 
front  wheels  of  the  wagon  drc^ped  down  when  it  went  over 
the  railroad  it  threw  her  oat.  The  horses  were  stopped  imme- 
diately afterwards  in  a  very  short  distance  from  the  track,  and 
nothing  whatever  was  injured.  The  appellee  was  using  all 
the  care  she  could,  under  the  circumstances,  in  crossing  the 
track,  and  was  guilty  of  no  fault  The  jury  may  have  prop> 
erly  found  from  the  evidence  in  the  case  thai  the  horses  were 
started  by  the  train,  but  the  appellee  was  able  to  manage 
them,  and  had  materially  checked  their  gait  when  they 
reached  the  railroad  track,  and  would  have  controlled  and 
stopped  them  had  it  not  been  for  the  dangerous  condition  of 
the  crossing,  by  reason  of  which  she  was  thrown  from  the  ve- 
hicle, and  we  think  the  evidence  sustains  the  verdict  It  does 
not  present  a  case  of  horses  taking  fright  at  the  lawful  move- 
ment of  the  oars,  and  becoming  unmanageable,  running  away 
and  upsetting  the  vehicle,  or  running  against  an  obstacle  and 
injuring  a  party.  In  such  a  case  the  railroad  company  would 
be  guilty  of  no  wrong.  The  horses  took  fright  at  the  lawful 
act  of  the  company,  and  the  injury  would  be  the  result  of  the 
fright  to  the  horses.  But  not  so  in  the  case  at  bar.  The  fright 
to  the  horses  does  not  appear  from  the  evidence  to  have  been 
such  as  would  have  prevented  the  appellee  from  controlling 
them  and  avoiding  all  injury  had  she  not  been  compelled  to 
cross  the  track  at  a  point  where  the  appellant  had  failed  to 
put  it  in  repair,  as  it  was  its  duty  to  do,  and  by  reason  of  its 
negligence  it  had  become  and  was  dangerous  to  cross  with 
tehiolesi  and  in  crossing  the  track  at  such  point,  by  reason  of 
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each  condition  of  the  crossing,  appellee  was  thrown  from  her 
baggy  and  injared,  without  her  faalt. 

Some  objections  are  urged  to  the  instructions  given  to  the 
case,  particularly  to  the  action  of  the  court  in  refusing  to  give 
the  third  instruction  requested  by  the  appellant  as  requested, 
and  modifying  the  instruction,  and  giving  it  as  modified. 
There  was  no  error  in  the  instruction  as  given,  and  the  in- 
struction as  requested  was  not  applicable  to  the  facts  in  the 
case,  and  would  have  had  a  tendency  to  mislead  the  Jorj/ 
and  the  court  properly  modified  it  We  think  the  instroelioiie 
fairly  presented  the  law  of  the  case,  and  we  find  no  enor  la 
ihe  record  for  which  the  judgment  should  be  leveised* 

Judgment  afllrmedi  with  costs. 

'Bailboaii  OoKPAimM— Dorr  10  Wamtjam  Bah  OuMsniaSL  -i-Ballwsy 
-aompany  irnitl  maintain  streat  or  highway  oroosingi  in  a  rssionably 
•sondition  whtn  it  has  ohanged  or  altertd  them  for  iti  own 
JAmMUe  il&  &  &  Ob.  T.  PMUipt,  112  Ind.  60|  2  Am.  St.  U&p.  1U|  T§U^ 
MWT.A./oMpA6«airyCb.,  96Ma74|  14Am.St  Rep.617|  MUtomiP^e. 
JTy  Ox  V.  JEM^Mk  74T«x.  620;  16Am.8t.B«pu  86S;  TWiv  flbnfe  afa  A  JL 
09.  T.  Ota,  123 Ind.  15}  18  Am.  8t  Bepb  S03|  Kmimu  OUgr.  Kmmm  Qt^ 
if&  ITy  Oix,  102  Mo.  63S.  As  to  oridtnoo  sdmiMiblo  to  ahow  the  oondltioa 
of  the  oroming,  aoo  PMp§  r.  Wlmoim  mc  B.B.(k^ti  Mina.  482|  i 
WLBm^Wi  iWi  wistfium  m^BTfO^r.  Akamitt.  W  Ak>  IML 
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Moody  t;.  Fuhk. 

|B  Iowa,  t] 
BT  OsAxm  OP  If oKTOAoom  AiTBii  JunoB  I^sir-BOLnm^ 
BioBS  TO  fisDmc  n  Bakrsd^  Bmor  of.  — Whtn#  mortgagor,  after 
aMolor  mortgngoisforedooadt  and  after  the  right  of  a  Jimior  mortgagoo 
Id  radeom  from  tto  fbreoloiare  nle  ia  barred  by  lapee  of  time,  oonveya 
Ui  intereet  in  the  land  mmigaged,  his  grantee  may  redeem  without  re* 
moving  anoh  bar,  and  thna  perfeot  in  himself  the  title  to  the  land  eold. 
Booh  grantee  will  then  hold  the  land  dieeharged  from  the  lien  of  the 
Jmior  mortgage,  and  may  maintain  aa  aetion  in  eqnity  to  quiet  hie  title 
as  againat  snob  1*— <t 

Aonoir  in  oquity  to  restrain  the  enforcement  of  a  mortgage. 
A  demnrrer  interposed  to  the  petition  having  been  overmled, 
fhe  defendant,  Peter  Fnnk,  eleoted  to  stand  npon  his  demnrreri 
whereupon  judgment  was  rendered  in  favor  of  the  plaintiff, 
and  the  defendant  appealed*  Other  facts  are  stated  in  the 
opinion* 

K  D.  (/CcnnM^  for  the  appellant 

O.  /•  JutUfft  for  the  appellee. 

RoBiRsoN,  J.  The  facts  admitted  by  the  pleadings  which 
are  material  to  a  determination  of  this  case  are  substantially 
as  follows:  One  James  J.  Gordon  was  the  owner  of  the  eighty* 
aore  tract  of  land  in  controversy  from  the  eighth  day  of  March, 
1884,  nntil  the  fifteenth  day  of  November,  1886.  On  the  date 
first  named,  he  executed  a  mortgage  on  the  land  in  favor  of 
the  iBtna  life  Insurance  Company,  to  secure  the  sum  of  six 
hundred  dollars.  On  the  seventeenth  day  of  the  same  month 
he  exeouted  a  second  mortgage  to  the  defendant  Funk,  to 
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Becare  the  earn  of  two  hundred  dollars.    On  the  fifteenth  dajr 
of  November,  1886,  he  conveyed  one  forty-acre  tract  of  th» 
land  to  his  wife,  and  on  the  third  day  of  February,  1888,  h» 
conveyed  to  her  the  remainder.    The  mortgage  to  the  MtntL^ 
Life  Insurance  Company  was  foreclosed  in  April,  1887,  the 
defendant  Funk  being  made  a  party  to  the  foreclosure  pro* 
ceedings;  and  on  the  twentieth  day  of  June,  1887,  all  the  land 
was  sold  to  the  iEtna  Life  Insurance  Company  to  satisfy  the- 
judgment  of  foreclosure.    On  the  twelfth  day  of  May,  1888, 
Mrs.  Gordon  and  her  husband  conveyed  the  land  to  plaintiff, 
and  on  the  eighteenth  day  of  the  next  June,  he  redeemed  the 
land  from  the  foreclosure  sale  by  paying  to  the  clerk  of  the 
district  court  of  Calhoun  County  the  amount  required  for  thai 
purpose.    The  plaintiff  seeks  to  have  the  defendant  Funk 
enjoined  from  enforcing  his  mortgage  against  the  land,  and 
asks  to  have  his  title  quieted  as  against  that  mortgage.    As 
a  ground  of  demurrer,  the  defendant  Funk  alleged  that  the 
averments  of  the  petition  do  not  entitle  plaintiff  to  the  relief 
demanded. 

In  Crotby  ▼.  Elkader  Lodg$^  16  Iowa,  400,  it  was  held  thai 
real  estate  sold  in  partial  satisfaction  of  a  judgment  lien 
thereon  was  subject  to  a  second  sale  to  satisfy  the  remainder 
due  on  the  judgment,  after  redemption  from  the  first  sale  by 
a  purchaser  of  the  interest  of  the  judgment  debtor.  It  was 
said  that  ^  if  the  debtor  or  his  grantee  redeem  land  which 
had  been  sold  in  part  satisfaction  of  a  subsisting  judgment^ 
the  property  at  once  becomes  liable  to  satisfy  the  unpaid  bat' 
anoe  of  the  execution  from  the  moment  of  such  redemption.'^ 
That  decision,  so  far  as  it  waa  api^icable  to  redemptions  made 
by  the  grantee  of  a  judgment  debtor,  was  in  effect  overruled 
by  subsequent  decisions:  ChmUm  v.  JSUis,  60  Iowa,  690,  and 
cases  therein  cited.  There  ia  noft  entire  harmony  in  the  Ian« 
guage  of  some  of  the  cases  in  regard  to  the  rights  of  junior 
lien-holders,  and  the  effect  of  redemptions,  and  both  parties  to 
this  appeal  rely  with  much  apparent  confidence  upon  decisions 
of  this  court  as  supporting  their  respective  claims.  But  it  will 
be  found  that  the  conflict  is  chiefly  between  statements  in  the 
nature  of  dictOy  rather  than  between  the  decisions  on  questions 
actually  involved.  Thus  in  Clayton  ▼•  Elli$y  60  Iowa,  690,  it 
was  said  that  ^  the  better  rule  is,  that  the  lien  of  the  judgment 
as  to  the  unsatisfied  balance  on  the  real  estate  sold  is  as  to 
all  persons  and  in  all  cases  divested  by  the  sale  ^\  but  the 
question  actually  involved  and  determined  was,  *'  whether  the 
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holder  of  an  nnsatiBfied  balance  of  a  judgment  can  redeem 
from  an  execution  sale  made  under  the  same  judgment,"  and 
it  was  answered  in  the  negative.    That  decision  was  approved 
in  Haydm  ▼.  SmUh^  58  Iowa,  285;  Todd  y.  Dmmy,  60  Iowa, 
634.     That  the  lien  of  the  judgment  would  not  be  divested 
**  as  to  all  persons  **  by  the  sale  was  held,  in  effect,  in  Harm$ 
T.  Palmer^  73  Iowa,  346,  5  Am.  St  Rep.  691,  CampbeU  ▼.  Ha- 
j^MUM,  70  Iowa,  689,  PecUnbaugh  ▼.  (kok,  61  Iowa,  478,  and 
other  cases;  for  it  was  said  in  the  cases  cited,  that  if  the  judg- 
ment debtor  redeem,  the  land  redeemed  would  become  subject 
to  the  lien  of  the  unpaid  portion  of  the  judgment    But  theie 
is  a  marked  difference  between  the  case  of  a  redemption  bj 
the  judgment  debtor  and  that  of  a  redemption  by  his  granteew 
It  is  the  policy  of  the  law  to  secure  to  the  debtor,  as  nearly  as 
is  practicable,  the  full  value  of  his  property  sold  on  execution. 
If  the  execution  creditor  fail  to  bid  for  the  land  sold  a  just 
amount,  the  debtor  should  be  permitted  to  transfer  his  interest 
to  another  for  a  fair  consideration;  and  if  his  grantee  redeem^ 
the  execution  creditor  has  no  right  to  complain,  for  he  might 
have  bid  for  the  land  a  larger  sum.    Nor  is  a  junior  lien-holder 
prejudiced  by  such  a  transfer.    It  does  not  affect  his  right  to 
redeem  within  the  time  given  him  by  law,  and  if  he  is  not 
willing  to  give  more  for  the  land  than  the  amount  for  which  it 
was  sold,  he  should  not  prevent  the  debtor  from  realising  what 
he  can  for  his  property.    Where  the  debtor  redeems,  and  thus 
xestores  to  his  estate  land  subject  to  execution  for  oUier  debts^ 
there  is  more  ground  for  holding  that  it  may  again  be  sold 
to  satisfy  the  remainder  of  the  unpaid  judgment    But  how- 
ever that  may  be,  we  are  of  the  opinion  that  the  grantee  of 
the  execution  debtor,  who,  as  in  this  case,  acquires  the  interest 
of  his  grantor  after  the  right  of  a  junior  lien-holder  to  redeem 
is  barred  by  lapse  of  time,  may  redeem  without  removing  such 
bar,  and  thus  perfect  in  himself  the  title  to  the  land  sold* 
Our  conolusion  has  support  in  the  following  cases:  Harm$ 
T.  Palmer,  78  Iowa,  446;  6  Am.  St  Rep.  691;  CampbeU  v. 
Maginnie^  70  Iowa,  590;  Peelenbattgh  y.  Cool^  61  Iowa,  478; 
Eseher  ▼•  Simmons^  64  Iowa,  276;  Claytan  ▼•  EUii^  60  Iowa, 
69a 
The  judgment  of  the  district  court  ia  affirmed* 

MoBTOAOB — RsDXHpnov.  ^  At  to  who  may  redeem  from  forecloeore^  tM 
■ote  to  ffom  V.  IndUmapotU  NaL  Bcuikt  21  Am.  St.  Rep.  2i&-249,  and  eo- 
peonlly  a*  page  846^  where  the  right  o£  graateee  of  the  equity  of  redemption 
to  redeem  ia  discoeeed. 
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|82  IowA»  83.J 

Junamwr  ov  Jusnci  ov  Psaob  mot  Emtsrxd  nr  Tna  Vom. — Whoa  m 
JQBtioe  of  the  peace  fails  to  enter  a  jadgment  antil  more  than  nine^ 
days  after  a  Terdict  hat  been  returned  in  the  case,  a  jadgment  then  ran* 
dered  by  him  is  withont  jariadiction  and  Tc^d;  and  if  the  judgment 
debtor  does  not  hear  of  the  entry  of  such  judgment  until  more  than  m 
year  after  it  is  made^  he  may  then  maintain  an  action  in  sqnity  to  hav^ 
the  judgment  canceled. 

Action  in  equity  to  set  aside  and  cancel  the  record  of  an 
alleged  judgment.  Judgment  was  rendered  in  favor  of  the 
defendant,  and  the  plaintifif  appealed.  Other  facts  are  stated 
in  the  opinion. 

Welch  and  Welch,  for  the  appellant. 
No  appearance  for  the  appellee. 

Robinson,  J.  The  record  submitted  to  us  discloses  the 
following  facts:  In  August,  1886,  the  defendant  conimenced 
an  action  against  plaintiff  before  one  G.  W.  Halsey,  a  justice 
of  the  peace,  to  recover  the  sum  of  one  hundred  dollars.  On 
the  twenty-sixth  day  of  that  month  there  was  a  trial  by  jury, 
which  resulted  in  the  return  of  a  verdict  on  the  same  day,  in 
favor  of  the  plaintiff  in  that  action,  for  the  sum  of  thirty-five 
dollars.  On  the  eleventh  day  of  September,  1886,  and  again 
on  the  sixteenth  day  of  that  month,  the  defendant  in  that 
action  went  to  the  office  of  the  justice  with  an  appeal  bond 
for  the  purpose  of  taking  an  appeal,  but  found  that  judgment 
had  not  been  entered.  On  the  third  day  of  November,  1886, 
an  attorney  for  plaintiff  visited  the  office  of  the  justice  and 
found  that  no  judgment  had  then  been  entered.  The  justice 
moved  out  of  the  township  in  which  he  resided  when  the  trial 
was  had,  about  the  1st  of  December,  1886,  and  just  before  he 
left|  he  entered  judgment  on  the  verdict,  but  the  plaintiff  was 
not  advised  of  that  fact,  although  effort  was  made  in  his  be- 
half to  ascertain  what  the  justice  had  done.  A  transcript  of 
the  judgment  so  entered  was  filed  in  the  office  of  the  clerk  of 
the  district  court  of  Jones  County  on  the  seventh  day  of  April, 
1888,  the  amount  of  the  judgment  for  damages  and  costs  then 
being  more  than  one  hundred  dollars.  The  plaintiff  claims 
that  he  first  learned  of  the  judgment  about  the  time  this  ac- 
tion was  commenced  in  August,  1888;  that  the  verdict  was 
anjust;  that  he  owed  defendant  nothing,  and  had  the  justice 
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entered  a  Jndgment  as  required  by  law,  he  should  have  ap- 
pealed {herefrom,  and  had  another  trial;  and  that  he  was 
prevented  from  taking  an  appeal  by  reason  of  the  failure  of 
the  justice  to  perform  his  duty.  He  asks  that  the  judgment 
be  set  aside  and  canceled,  and  that  he  have  general  equitable 
leliefl 

Section  8563  of  the  code,  in  regard  to  proceedings  in  jus- 
tioes*  oonrtSi  is  as  follo.ws:  ^  In  cases  of  dismissal,  confession, 
or  on  the  verdict  of  a  jury,  the  judgment  shall  be  rendered 
and  entered  upon  the  docket  forthwith.  In  all  other  cases, 
the  same  shall  be  done  within  three  days  after  the  cause  is 
rabmitted  to  the  justice  for  final  action/'  In  this  case,  more 
than  ninety  days  elapsed  after  the  return  of  the  verdict  be- 
fore judgment  was  entered.  In  Burchett  v.  Casady^  18  lowsi 
844,  it  was  said  that  the  '*  forthwith  "  of  the  statutes  means 
^in  a  reasonable  time/'  and  an  entry  of  judgment  on  Monday 
OD  a  confession  of  judgment  filed  with  the  justice  late  in 
the  evening  of  the  preceding  Saturday  was  sustained.  So  in 
Davii  V.  Simma,  14  Iowa,  166,  81  Am.  Dec.  462,  it  was  held 
that  a  judgment  rendered  at  clever  Vclock,  a.  m,,  of  one  day, 
on  a  verdict  which  was  returned  to  tht>  justice  at  half-past  ten 
o'clock  of  the  preceding  evening,  was  in  time.  But  in  that 
ease  it  was  said  that  the  legislature  has  directed  that  the  jus- 
tice shall,  without  delay,  enter  the  judgment  in  such  cases,  be- 
eause  there  is  no  occasion  for  deliberation  on  his  part,  but  that 
the  justice  is  not  required  to  work  at  unreasonable  hours,  and 
that  he  is  not  allowed  three  days  in  which  to  enter  the  judg- 
ment. In  Harper  v.  Albee^  10  Iowa,  890,  it  was  held,  that  the 
justice  having  failed  to  enter  a  judgment  on  a  verdict  for 
nearly  sixty  days  after  the  verdict  was  returned,  his  right  to 
do  so  was  gone,  and  a  judgment  entered  by  him  after  that 
time  was  void:  OtUhrie  v.  Humphrey^  7  Iowa,  26.  We  are  of 
the  opinion  that  the  delay  in  entering  judgment  in  this  case 
was  so  great  that  the  judgment  entered  was  without  jurisdic- 
tion, and  is  void.  Had  the  plaintiff  discovered  the  action  of 
the  justice  in  rendering  judgment  in  time,  he  might  have  had 
that  action  reviewed  by  eertiorari^  but  it  appears  that  he  did 
not  learn  of  it  until  more  than  a  year  had  elapsed  after  it  was 
done,  and  until  a  transcript  of  the  judgment  had  been  filed 
in  the  district  court  It  was  then  too  late  to  resort  to  that 
remedy.  We  are  of  the  opinion  that  plaintiff  has  shown  him- 
self entitled  to  the  relief  asked:  Dady  v.  Brown^  76  Iowa,  52S. 

Reversed. 
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Xuffi'iou  OT  THS  Pkaob — Bntbt  Of  JusGiiEiiT.  —  A  jmtioe  of  the  peaoo^ 
Wag  ze^airsd  by  tMbakm  to  rendar  »  jadgoMat  witbin  »  giv«o  time^ 
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Spet  v.  Willtamb. 

132  Iowa,  CL] 

BnmTT  Sbcwrr,  Pbotisions  ov  CESTmoATs  ov;  vor  Eztendid  to  Pos* 
TRUVOiTB  Child.  —  Wben  a  wi^wer  wito  reonvBa  a  bmeflt  certificate  in 
the  Ancfani  Order  of  Uaited  Wbrkiiie%  in  wluoh  hie  tbreo  cMdien  are 
designated  as  beoefioiariee,  euboMiaenUy  macries^  aad  alter  Ua  death  m 
child  of  each  marriage  is  born,  the  provisions  of  the  oontcaot  represented 
by  the  certificate  will  not  be  extended  beyond  its  terms  so  as  to  indada 
anch  posthamons  child.  8aeh  a  certificate  is  not  at  Tarianoe  with  a  by- 
law ol  tiie  society,  which  provides  that  its  objeel  is  **  to  aflbrd  finaBcM 
aid  and  benefit  to  tilie  widows  orphaa%  and  heiraor  dsviaeea  ol  deceased 
members." 

John  F.  Metsb  was  alleged  in  the  petition  to  have  received. 
In  1885,  a  benefit  certificate  in  the  Ancient  Order  of  United 
Workmen,  in  which  his  three  children  were  named  as  bene- 
ficiaries. These  were  the  only  children  he  had  at  that  time. 
He  afterwards  married  ag^in,  and  after  his  death  Jessie  Faj 
Meyer  was  born  of  the  marriage.  The  plaintiff  was  her  guar- 
dian, and  the  defendant  was  the  guardian  ot  the  other  childrsn 
named  in  the  certificate.  The  society  paid  the  amount  of  the 
oertifloate  to  the  defendant,  and  this  action  was  brought  te 
eompel  him  to  pay  to  the  plaintiff,  for  the  use  of  Jesrie  Fay 
Meyer,  one  fourth  of  the  avails  of  the  certificate.  The  district 
court  sustained  a  demurrer  to  the  petition,  and  gave  judgment 
thereon  for  the  defendant,  and  the  plaintiff  appealed.  Other 
ftwts  appear  firom  the  ojHnion. 

Morgan  and  EvanB^  for  the  appellant, 

WilUamm  amd  PowtUf  for  the  appellee. 

Gbangbb,  J.  The  point  first  made  in  argument,  and  prob- 
ably chiefly  relied  upon,  is,  that  where  there  is  a  ^  variance  * 
between  the  laws  of  tiie  society  and  the  certificate,  the  former 
must  govern.  The  correctness  of  this  proposition  we  need  not 
discuss.  We  may  more  profitably  inquire  if  there  Is  such  a 
variance.  We  should  keep  in  view  in  our  reasoning  that  the 
merit  of  appellant's  contention  is,  that  as  a  result  of  sustain- 
ing the  demurrer  by  the  district  court,  Jessie  Fay  Meyer  is 
denied  an  interest  in  her  father's  estatCi  as,  barring  the  certi* 
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ficste  Id  qnertion,  he  laft  no  eBtate^  and  mnoh  stress  is  placed 
oo  the  equitable  thought  involved. 

The  artioles  of  incorporation  of  the  society  provide:  ^  % 
The  bosLaees  and  ofajeet  lor  which  said  society  is  formed  is  to 
provide,  seoorei  and  give  financial  aid  to  the  widows,  cliildren« 
hairs  at  law,  and  legatees  of  deceased  members  thereof^  in 
accordance  with  the  roles^  xegnlationSy  and  by-laws  of  said 
•odetf  •''  A  provision  of  the  by-laws  is  as  follows:  ^  The 
business  and  ol^ot  of  this  society  Aall  be  to  afford  financial 
aid  and  benefit  to  tiie  widows,  orphans,  and  heirs  or  devisees 
of  deceased  members.''  It  has  been  often  held,  and  the  rule 
18  not  disputed  in  this  esse,  that  a  member  of  such  a  society 
may  receive  a  certificate  designed  only  for  the  benefit  of  one 
of  such  classes,  to  the  exclusion  of  the  others,  as  for  the 
widow,  omitting  the  children,  or  for  the  children,  omitting  the 
widow,  or  for  one  of  several  ohildien,  omitting  the  othera  It 
is  a  foct,  then,  that  the  member  receiving  the  certificate  may 
determine  who  of  the  classes  designated  by  the  law  as  bene- 
ficiaries shall  be  the  beneficiary  in  his  particular  case,  and 
the  fact  that  he  thereby  does  injustice  to  othen  will  not  defoat 
his  purpose.  The  equitable  thought  then  is  available  only  in 
oases  of  doobtful  interpretation,  when  it  should  have  liberal 
influence,  presuming  the  party  in  making  such  provisions  de- 
signed to  act  justly. 

At  the  time  the  certificate  was  taken,  John  F«  Meyer  had 
but  the  three  children  named  in  the  oertificate,  and  was  then 
unmarried.  At  that  time  his  children  named  were  the  only 
ones  dependent  upon  him,  and  it  could  not  well  be  said  that 
he  did  not  then  conform  by  his  certificate  with  the  full  spirit 
of  the  law.  Had  John  F.  Meyer  died  before  his  marriage 
with  the  mother  of  Jessie  Fay  Meyer,  no  question  could  well 
have  arisen  as  to  the  proper  beneficiaries,  or  as  to  his  intent. 
The  transaction  giving  rise  to  such  a  certificate  is  a  contract 
between  the  member  receiving  the  certificate  and  the  society: 
Pdix  V.  Grand  Lodge  A.  0.  U.  IT.,  81  Kan.  81;  47  Am.  Bep. 
479.  The  contract  at  its  inception  fixes  the  obligation  of  the 
society  for  payment,  the  amount  to  be  paid  by  the  member 
for  the  benefit,  and  who  is  or  are  to  be  the  beneficiaries.  As 
a  part  of  the  contract,  the  society  was  under  obligations  to 
pay  oaly  the  beneficiaries  named  in  the  certificate.  The  con- 
tract provided  for  changing  the  beneficiaries,  but  only  at  the 
instance  of  John  F.  Meyer,  and  then  by  a  return  of  the  cer- 
tificate and  receiving  a  new  one,  with  the  nev  beneficiary 
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Darned  therein:  By-laws  of  Society,  art.  8,  sec.  2.  Now,  if  we 
are^to  hold  that,  because  of  the  birth  of  Jessie  Fay  Meyer 
after  the  certificate  issued,  and  after  the  death  of  her  father, 
she  is  a  beneficiary,  the  effect  of  the  holding  is  to  permit  th» 
law  to  make  a  contract  never  intended  by  the  parties.  Ai 
the  time  of  John  F.  Meyer's  death,  the  obligation  of  the  soci- 
ety became  fixed,  and  Jessie  Fay  was  then  unborn,  and  ife 
could  not  then  be  said  that  she  was  a  beneficiary  in  the  oer* 
tificate.  If  the  certificate  had  then  been  paid,  could  Jessie 
Fay,  after  her  birth,  have  had  a  right  of  action  for  any  part 
of  the  proceeds?    Certainly  not. 

It  is  said  that  it  could  not  have  been  the  intention  of  Meyer 
to  have  made  provision  for  a  part  of  his  children  only. 
Without  admitting  the  fact,  it  may  be  said  that  he  did  not 
make  such  a  provision*  He  made  provision  for  all  he  then 
had,  and  it  is  the  intent  of  that  time  that  is  to  govern.  There 
is  no  support  for  the  claim  that  there  is  a  variance  between 
the  laws  of  the  society  and  the  certificate.  The  certificate 
provides  that  the  benefit  shall  be  paid  to  *'  Ulysses  S.,  Wil- 
liam J.,  and  Etta  Meyer,  his  children,  or  the  legal  representar 
tive  of  the  said  John  F.  Meyer."  No  claim  is  made  that 
the  payment  should  have  been  made  to  the  legal  representa- 
tive. The  words  '^his  children"  refer  to  those  named,  and 
cannot  properly  be  construed  to  mean  or  embrace  others  yet 
nnborn.  On  so  plain  a  proposition  there  should  be  no  dia* 
pute,  nor  can  equitable  considerations  overrule  an  intent  so 
manifest  and  legaL  After  his  marriage  with  the  mother  of 
Jessie  Fay  Meyer,  he  had  the  opportunity  to  so  change  his 
certificate  as  to  extend  its  benefits  to  his  widow  and  unborn 
child,  which  he  did  not  do.  And  it  is  equally  as  unreason- 
able and  inequitable  to  omit  from  its  benefits  his  widow  as 
her  child.  He  knew  the  situation,  and  we  should  assume 
that  he  had  reasons  for  not  making  the  change.  The  record 
does  not  disclose  what  property  rights  the  widow  possessed. 
They  may  be  abundant  for  her  and  her  child,  who  would  in- 
herit from  her,  while  his  children  by  a  former  marriage  would 
not  If  the  oourt  should  attempt,  on  the  face  of  this  record, 
to  make  the  conduct  of  Meyer  more  equitable  by  creating  a 
new  beneficiary,  it  might  defeat  that  which  is  absolutely  just. 

It  is  to  some  extent  urg(  1  to  us  in  argument,  and  our  con- 
sideration of  the  case  has  led  us  to  consider  the  analogy  of 
the  law  as  applicable  to  this  case,  and  that  governing  the 
validity  of  wills,  as  the  same  rules  of  law  often  apply  in  de- 
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termimng  the  rights  of  parties  under  wills  and  beneficiary 
certificates.    Appellant,  in  argument^  quotes  the  following 
section  of  the  code:  **  Sec.  2834.    Posthumoos  children  nn^ 
provided  for  by  the  father's  will  shall  inherit  the  same  inter- 
est as  though  no  will  had  been  made."    In  Alden  y.  JohtiBot^ 
68  Iowa,  124,  and  oases  there  cited,  this  court  held  that  the 
birth  of  a  child  to  a  testator  subsequent  to  the  making  of  the 
will,  and  before  the  death  of  the  testator,  would  operate  as  an 
implied  revocation  of  the  wilL    Such  rule  is  without  applicar 
Hon  to  the  facts  of  this  case.    The  purpose  of  this  case  is  to 
extend  the  provisions  of  the  certificate  or  contract  beyond 
Its  terms,  and  include  another  as  beneficiary.    The  law  has 
never  extended  the  provisions  of  a  will  to  include  one  not 
apecified  as  a  legatee  therein;  but  following  the  rules  of  the 
civil  law  as  to  presumptions,  it  revokes  the  will,  and  places 
the  property  of  the  estate  under  the  direction  of  the  law  as  to 
distribution.    In  such  a  case  the  revocation  of  the  will  takes 
efiect  before  the  death  of  the  testator  on  the  birth  of  the  child. 
If  we  apply  the  rule  to  this  case,  the  birth  of  the  child,  after 
the  certificate  issued,  would  operate  to  revoke  it,  —  a  result 
that  no  one  would  contend  for.    The  proceeds  of  such  a  cer- 
tificate are  not  a  part  of  the  estate,  but  go  directly  to  the  bene- 
ficiary, except  where  payable  to  the  estate:  Bacon  on  Benefit 
Societies,  sec.  396;  Fdix  v.  Grand  Lodge  A.  0.  U.  fF.,  31  Kan. 
81;  47  Am.  Rep.  479.    Appellant  has  cited  a  number   of 
authorities  wherein  courts  have   construed   certain   expres- 
sions in  certificates  and  wills,  as  that  a  bequest  to  the  chil- 
dren of  a  testator  means  all  his  children,  though  by  dififerent 
wives,  and  in  some  instances  the  term  *^  children  "  has  been 
held  to  include  grandchildren;  but  there  is  no  case  that  we 
b^ve  seen  where  it  is  held  that  a  bequest  or  certificate  in 
favor  of  children,  naming  them,  is  to  be  enlarged  by  construe* 
tion,  which  is  really  what  is  asked  in  this  case. 
The  judgment  of  the  district  court  is  affirmed. 


Mutual  Bxifivrr  Sooicnss — Design ation  of  Beneficiaries:  See  note  to 
Kewmam  t.  OaimaTU  He.  An*n,  14  Am.  St.  Rep.  203;  note  to  Banb&n*  $to, 
Amfn  ▼•  Aom  19  Am.  St  Rep*.  786-79a 


^B4       Daqgett^  BABacTTi  akd  Hill  Co.  v.  BuLnui     floirj 


DAaasTT,  Bassbtt,  and  Hill  Gompant  t;.  Bulfsk. 

[82  loVA,  1010 

VBAux>ui.aT  OmmTAiiaH^CkunnnAsaB  sr  Hunm  so  Wzra  Vaui^ 
ii  ▲GAurar  SuBaoQUsar  Credxtob  whbh.  —  When  %  husband  pays 
hii  wif •  ona  handrad  doUan  a  jaar  for  aanrioaa  randerad  bgr  har«  and  ia 
aaoaidanition  aC  tfw  laan  bx  har  to  Ub  of  tfaa  aua  aa  paid,  and  oe  othar 
propafty  gtTaa  to  bar  hy  har  ralafclva%  niakaa  to  bar  a  aoafayanoa  aC 
pioparty,  saoh  oonTeyaaoe  will  ba  valid  at  againifc  a  aobaeqaant  creditor* 


AoTKMi  to  Bet  aside  a  deed  of  land  as  frandQlent  On  Sep- 
tember 5»  1887,  the  plaintiff  reoovered  a  judgment,  m  Kat^ 
Bhall  Coontj,  Iowa«  aKainst  the  defendaati  John  0.  Boiler, 
upon  transcriptB  of  judgments  obtained  in  the  state  of  Ne- 
braska, for  goods  sold  by  the  plaintiff  in  Februaiy  and  April, 
1887.  The  defendants  are  husband  and  wife,  and  have  re- 
sided in  Nebraska  since  October,  1888.  Prior  to  December 
81, 1886,  John  C.  Bulfer  cirned  a  lot  in  the  town  of  Laurel, 
Marshall  County,  Iowa,  and  on  that  day  conyeyed  it  to  bis 
wife,  Bertha  Bulfer,  the  otti«r  drfendant,  and  at  the  same 
time  assigned  to  her  a  leaee  thereof  under  which  she  claimed 
to  be  entitled  to  the  rents  and  profits.  This  action  was 
brought  to  set  aside  this  deed  as  made  in  fraud  of  the  rights 
of  his  creditors;  and  by  a  consolidation  of  another  cause  wiUi 
it,  the  proceeding  also  involved  the  grantee's  right  to  the  rents 
and  profits  of  the  premises.  The  district  court  sustained  tho 
conveyance  and  the  assignment  of  the  lease,  and  rendered 
judgment  for  the  defendants,  from  which  the  plaintiff  ajqpeakd* 
Other  foots  are  stated  in  the  opinion. 

Brown  and  Miller^  for  the  appellants. 

/•  L.  Comsy,  for  the  appellees. 

Orangbb,  J.  The  deed  from  Bulfer  to  Ms  wife  was  made 
December  81,  1886,  in  Nebraska,  and  was  at  once  sent  to 
Marshall  County,  and  filed  for  record  January  8, 1887.  There 
was  no  secrecy  in  the  act  of  conveyance.  The  debt,  which  is 
the  basis  for  plaintiff's  judgment,  was  not  then  in  existence, 
nor  was  it  thereafter  till  February  8,  1887,  when  a  part  of  it 
was  contracted,  and  the  remainder  in  April  thereafter.  To 
our  minds  it  is  clear,  from  the  record,  that  when  the  transfers 
were  made,  on  the  thirty-first  day  of  December,  there  was 
no  purpose  to  defraud  the  then  existing  creditors  of  John  C. 
Bulfer.  He  had  before  been  iu  partnership  in  mercantile 
business  with  his  brother  Philipp,  and  in  December  had 
bought  Philipp's  interest,  mainly  on  credit;  and  while  it  is 
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the  biuiDeflB  h&d  not  b«en  eoodaeted  as  between  them  on 
jotlj  bnsineie-like  prinetplee,  as  to  this  traDsaeiioo  we  do 
nndentend  that  fraud  is  elaimed.  Very  soon  after,  one 
Vamioa  beeame  and  vaa  a  partner  with  John  CL  till  in  June, 
whesi  the  firm  became  inyolved  in  tronbloi  and  Fannon  re- 
tired, and  the  basiness  was  closed  bj  attachment  It  was  at 
tlua  time  that  the  Nebraska  jndgments,  on  which  the  jodg* 
BMBft  in  this  state  was  obtained^  were  rendered  npon  oonfee- 
sion.  Up  to  this  time  we  do  not  discover  any  facts  indicating 
m  purpose  on  the  part  of  John  C.  Bulfer  to  place  property  be- 
yond the  reach  of  his  creditors.  To  ovtt  minds,  the  conduct 
smd  management  of  his  business  were  inconsistent  with  eoch 
m  purpose.  It  is  more  in  harmony  with  the  record  to  say  he 
waa  wanting  in  business  capacity  and  shrewdness.  But  for 
the  tad  that  the  tcanaCar  is  based  on  a  consideration  of  an 
indebtedness  by  the  husband  to  the  wife,  the  daim  of  fraud 
would  be  without  any  support  We  haye  no  doubt  that  the 
purpose  in  making  the  conveyance  was  to  prefer  the  wifb  to 
existing  creditors;  but  such  CNreditors  are  not  before  us,  and 
if  they  were,  eomething  more  than  an  intended  prefeienee 
must  appear  to  disturb  the  transaction;  CfUy  Bank  t.  Wnghi^ 
68  Iowa,  132. 

Tlie  testimony  shows  that  tor  some  years  John  C  BulAt 
paid  to  his  wife  one  hundred  dollars  each  year  for  serviess^ 
and  a  point  is  made  that  there  was  no  valid  obligation  to 
make  the  payments;  that  the  services  were  such  as  were  due 
the  husband.  We  need  not  determine  the  liability  of  the 
husband  for  the  payment.  The  testimony  shows  that  it  was 
paid,  and  when  paid,  it  became  the  property  of  the  wife,  as 
to  all  parties  except  the  husband,  if  not  as  to  him.  She  after- 
wards loaned  it  to  him,  which  made  a  valid  debt  Other 
property  obtained  from  her  father  and  brother,  and  furnished 
to  her  husband,  made  the  consideration  for  the  transfer. 
Transactions  between  husband  and  wife  giving  rise  to  indebt- 
edness, whereby  property  of  the  husband  may  be  withheld 
from  creditors,  generally  excite  suspicion,  and  they  should  be 
scrutinized  with  care.  If  there  were  other  badges  of  fraud, 
we  might  feel  disposed  to  look  with  less  favor  upon  the  state* 
ments  as  to  the  bona  fides  of  the  wife's  claim  against  the  hus- 
band. These  findings  of  fact  are  quite  conclusive  of  the  case 
under  all  lines  of  authority. 

It  is  claimed  in  argument  that  the  conveyance  was  made 
in  anticipation  of  the  indebtedness  of  plaintiff;  but  we  think 
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that  the  claim  is  not  supported  as  against  John  0.  BolfeTi  anA 
there  is  nothing  to  implicate  his  wife  in  such  a  purpose.  Tba 
rule  in  this  respect  is  stated  in  Lyinan  y.  Curfordf  16  lowAp 
229.  The  appellant«  as  we  view  the  record,  is  mistaken  iia 
many  essential  particulars  as  to  the  facts,  which  mistake  htm 
led  to  much  of  the  discussion. 

Our  findings  of  fact  accord  with  those  of  the  district  oooit 
as  indicated  in  its  judgment  entry,  and  with  such  flndingii 
there  is  no  doubtful  question  of  law. 

Affirmed.  ^__^ 

VaAUDuuHT  OcmrmTAxmrn  — OommrAvaa  sr  Hooahd  so  Wm  warn 
Taud  am  AQAxnn  Subuqubht  Oau>noai  —A  hmbaad  may  giT« bis  wii» 
a  dMd  or  mortgigo  to  Moaro  a  pro-azittiiig  ftona  JUU  dobl  owmg  hor,  and 
moh  ooDToyaaoo  if  takoo  in  good  faith  it  not  Toid  at  to  his  othor  oroditomt 
Ward  ▼.  PofUn.  80  Noh.  876;  Okadbtmrm  ▼•  €Hima%  64  N.  H.  868;  nolo  t» 
Sieeh  ▼.  Ootm,  80  Am.  St  Rapt.  715;  nolo  to  Driggt  tie,  Ba$tk  r.  Marwood^  1 
An.  81  Bap.  S3;  note  to  Hetdemm  ▼.  Hmtimm,  19  Am.  81^  Bop.  6i7| 
8€etmdNaL  Bwkkr.  MerrH  81  Wis.  161;  29  Am.  81  Bop.  SH,  and  aolas 
MeA/ee  ▼.  McAfee,  28  a  a  189.  Whoro  a  wife  loaaod  hsr  hnsband  monoy 
whieh  was  a  part  of  hsr  saparats  oatata^  oxpraaaly  oharging  him  with  il^  the 
hnaband  promising  to  repay  ii|  and  the  hnaband  oonToys  in  trust  rsal  estate 
to  saooro  aaid  money,  the  sale  of  the  land  to  bo  made  at  the  benofioiaris^ 
toqnaal  no  aotnal  frand  appearing^  the  tmat  deed  ia  Talid,  and  the  wife  ia 
entitled  to  bare  the  aame  enforoad  for  the  payment  of  her  debt?  Leomard  ▼• 
BmMh.  84  W.  Va.  442;  aao  Olarh  ▼.  mug.  ^  W.  Va.  68L  Iho  bnrdaa  oC 
proof  is  npon  the  wife  to  show  that  she  is  a  hmn/UU  porehasert  In  a  oontest 
botwesn  heraelf  and  a  oreditor  of  the  hnaband  oror  a  oonT^yaipoo  mads  hf 
Urn  to  hart  Sttmm  t.  OarmM^  80  Nab.  644. 


HoBBS  V.  Iowa  Mutual  Bbnbfit  Assooiatiov* 

(n  Iowa,  107.] 

Ldb  InvBairoi— OnrrnnaATi.HOT  FoBVirnD  bt  Svbsiqvxiit  OsAiraa 
«o  FaoHiBiTaD  BxPLOTinuiT,  whbit.  —  When  a  cartifloate  in  a  mntnal 
benefit  aociaty  ia  tBsaad  to  a  member  who  waa,  at  the  time  of  ita  isan* 
anoa,  engaged  in  a  lawful  bosineaa  not  prohibited  by  the  by-lawa  of  the 
association,  his  subsequent  ohange  of  oooupation  to  one  that  is  baiardons 
and  prohibited  by  the  by-laws  of  the  assooiation  will  not  haTo  the  efieet 
to  render  the  oertifieate  Toid,  when  the  contract  of  insurance  oontains 
nothing  in  reference  to  a  change  of  occupation  by  a  member. 

CtaAiroB  Di  ABnouB  of  iMOospoRATioir  OF  BiirsiiT  Bociarr  do  vot  Afw 
Fior  Prbviouslt  Issued  CiRTiFiOATa,  when.  —  When  the  original 
agreement  between  a  mataal  benefit  aaaociation  and  a  holder  of  aoertifl- 
oate  therein  oontains  no  provision  that  he  shall  be  bound  by  all  articleo 
and  by-lawB  that  may  be  adopted  by  the  association,  it  cannot^  by  the 
adoption  of  new  articles  of  incorporation,  create  a  new  condition  of  for* 
feiture  of  the  certificate  without  his  conaent. 
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Action  on  a  certificate  of  membership  issued  by  the  dercticl- 
ant  to  Bicbard  Hobbs  for  the  plaintifTs  benefit  The  jury  by 
direction  of  the  court  returned  a  verdict  for  the  plaintifi*,  and 
from  the  judgment  entered  thereon  the  defendant  appealed* 
Other  facte  are  stated  in  the  opinion. 

A.  JET.  StuUman^  and  Dodge  and  Dodg$j  for  the  appellant 

Povfen  and  Huiton^  for  the  appellee. 

BoBiNBON,  J.  The  defendant  ia  a  corporation  organised  no* 
dar  the  laws  of  this  state.  On  June  22,  1886,  it  issued  to 
Biohard  Hobbs,  on  his  application,  a  certificate  of  member- 
ship,  of  which  the  following  is  a  copy: — 

**  Tki$  e$rt%ficQi$  of  membenhip  wUnesuth:  That  Richard 
Hbbbs  is  a  member  of  division  A  of  ihcf  Iowa  Mutual  Benefit 
Aaaociation,  and  in  consideration  thereof,  and  the  future  pay* 
ment  of  all  annual  dues  and  assessments,  as  provided  by  the 
articles  of  incorporation,  which  are  hereby  made  a  part  of  this 
contract^  the  Iowa  Mutual  Benefit  Association  agrees  to  pay 
Mrs.  Bva  Hobbs,  his  wife,  two  thousand  dollars  ($2,000),  said 
•am  to  be  paid  within  ninety  days  after  presentation  and  ac» 
oeptence  of  proof  of  death  of  said  member.  If,  however,  the 
person  named  in  this  certificate  continues  a  member,  and  be 
living  on  the  twenty-second  day  of  June,  1892,  then  the  full 
amount  named  herein  shall  become  due  and  payable  te  the 

said  member  within  ninety  days  after  identification 

This  certificate  is  issued  and  accepted  upon  the  following  ex- 
pressed conditions:  1.  If  death  occurs  within  five  years,  one 
balf  of  the  sum  named  shall  be  paid;  2.  Application  is  made 
a  part  of  this  contract;  8.  Agree  to  pay  annual  dues  and 
assessmente  within  thirty  days,  etc.,  or  forfeit  certificate  and 
membership;  4.  Written  or  printed  notices  deposited  in  post- 
office  shall  be  sufficient;  6.  If  death  occurs  before  payment, 
assessment  shall  be  taken  from  amount  due;  and  8.  Provides 
for  making  and  filing  proof  of  death." 

Richard  Hobbs  died  on  July  14,  1889,  and  proof  of  his 
death  was  duly  furnished  on  the  twenty-second  day  of  that 
month. 

1.  The  defendant  denies  liability  on  the  certificate  in  suit, 
on  the  alleged  ground  that  the  death  of  Hobbs  resulted  from 
his  engaging  in  an  employment  in  violation  of  the  contract 
of  insurance.  That  contract,  in  terms,  includes  the  articles 
of  incorporation  of  defendant,  and  the  application  for  mem* 
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bership  of  Hobbs.     The  portions  of  that  ftpplicatiou  xnateiial 
to  an  examination  of  the  questions  preaenied  are  aa  foUows:  — 

*^  The  undersigned  desires  becoming  a  member  of  diTiaiim 
A  of  your  association,  and  aecuring  a  certificate  of  two  thou- 
sand ($2,000)  dollars,  subscribes  to  the  fbUowiug  regolatiooa 
and  conditions  of  the  association:  To  pay  in  to  the  secretary 
six  (6)  dollars  annually  for  the  next  three  years,  and  there- 
after half  of  this  amounl  dariDg  the  remainder  of  mj  life, 
or  term  of  my  certificate.  Name,  Richard  Hobbs.  Address, 
1305  Corse  Street  Born,  January  29,  1859.  Beneficiazy, 
Mrs.  Eva  Hobbs.  [Employment  of  Richard  Hobba  not 
given.]  It  is  hereby  agreed  that  the  above  and  foregoing 
application,  with  the  declarations  and  statements  therein 
made,  shall  form  the  basis  of  this  contracL  •  •  •  •  If  death  is 
caused  by  the  applicant's  own  immorality,  dissipation,  drunk- 
enness, or  violation  of  any  law  of  the  land,  or  by  being  en- 
gaged in  active  military  service,  that  then,  and  in  ^ther 
event,  this  contract  shall  become  null  and  void,  and  all  money 
which  shall  have  been  paid  shall  be  forfeited,  and  the  oertifi- 
cate  issued  to  the  applicant  shall  not  be  binding  upon  the 
association. 

'*  Dated  June  7, 188S. 
[Signed]  ^'Richabb  Hobbs.'' 

Among  the  articles  of  incorporation  in  force  when  the  oer* 
tificate  was  issued  was  the  £oUowiiig:  — 

''  Art  6,  sec.  1.  Any  person  of  good  health  and  temperate 
habits,  if  not  less  than  fifteen  nor  more  than  sixty-five  years 
of  age,  who  is  not  employed  in  any  extrahasardous  business, 
and  who  shall  have  passed  satisfactorily  the  required  medical 
examination  made  by  a  physician  holding  the  degree  of  IL  D,, 
may  be  admitted  as  a  member  of  this  association  by  the  ap- 
proval of  the  medical  directors  and  executive  committee.'' 

One  of  the  by-laws  of  the  defendant^  also  in  force  at  that 
time,  is  as  follows:  — 

'*  By-law  number  12.  Members  are  allowed  to  engage  in 
any  lawful  occupation,  excepting  extrahazardous,  including 
in  extrahazardous  submarine  operations,  the  production  of 
highly  inflammable  or  explosive  substances,  entering  any 
military  or  naval  service,  except  the  militia  when  not  in 
active  service,  brakeman  upon  freight  trains,  ear-couplers, 
sailors,  or  miners  underground." 

At  the  time  the  certificate  was  issued,  Hobbs  was  a  car- 
sealer,  and  that  fact  was  known  to  the  defendant;  but  at  the 
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time  of  bis  death  he  was  a  car-coopIer|  and  had  been  so  en- 
gaged for  about  three  months.  While  performing  his  duty  as 
a  oar-conpIer  he  received  an  injnry  which  caused  his  death 

a  few  hours.  The  appellee  contends  that  Hobbs,  in 
the  occupation  of  a  car-coupler,  did  not  violate  his 
eontraet  of  insurance.  That  portion  of  the  articles  of  incor^ 
pcnration  of  defendant  which  we  have  set  out  provides  that 
a  person  otherwise  qualified,  *who  is  not  employed  in  any 
extrahazardous  businesSi"  may  be  admitted  as  a  member  of 
the  association. 

It  is  not  claimed  that  the  occupation  of  car-sealer  Is  extra- 
hasardous.    It  follows,  therefore,  that  Hobbs  was  qualified, 
as  to  his  occupation,  to  become  a  member  of  the  association, 
when  the  contract  of  insurance  was  entered  into,  and  that  he 
became  a  member  of  the  association  under  a  valid  agreement. 
The  question  is.  Did  he  cease  to  be  such  member  by  reason  of 
his  change  of  employment  ?    By-law  numbw  12  defines  the 
ooeupation  of  ^  car-couplers  "  as  extrahazardous.    If  it  be  eon« 
eeded  that  the  by-law  named  became  a  part  of  the  contract  of 
insurance,  we  have  the  case  of  one  who,  being  a  member  of 
the  association,  adopted  an  occupation  which  would  have  dis- 
qualified him  as  an  original  applicant  for  membership.    The 
contract  of  insurance  contains  nothing  in  regard  to  a  change 
of  occupation  by  a  member.    By-law  number  12  allows  mem- 
bers to  engage  in  any  lawfol  occupation  which  is  not  hazard- 
ous, but  does  not  state  the  efiect  which  shall  follow  their 
engaging  in  one  which  is  hazardous.    It  will  not  do  to  say 
that  hasardous  occupations  are  forbidden  by  necessary  im- 
plication, and  therefore  that  the  forfeiture  of  the  certificate 
most  foDow  the  adoption  of  such  an  occupation,  for  the  reason 
that  the  certificate  and  application  specify  tiie  conditions  on 
which  the  contract  shall  become  vmd,  and  the  adoption  of  a 
hazardous  ooeupation  is  not  one  of  them.    The  parties  have 
conindered  that  subject,  and  it  must  be  presumed  that  all  the 
conditioDS  of  forfeiture  upon  which  they  agreed  are  set  out,  in 
terms,  in  the  various  instruments  which  constitute  their  agree- 
ment.   Moreover,  if  the  interest  of  the  parties  were  in  doubt» 
we  should  incline  to  adopt  that  interpretation  of  their  agree- 
ment which  would  sustain  it,  rather  than  one  which  would 
declare  it  void  by  reason  of  a  violation  of  its  provisions.    In 
our  opinion,  the  change  of  occupation  in  question  did  not  have 
the  effect,  under  the  by-law  specified,  to  render  the  certificate 

Bee  Samford  r.  CMffnuia  F.  M.  F.  L  Aufn,  63  Cal.  647, 
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2.  On  November  2, 1886,  the  defendant  adopted  an  article 
of  incorporation,  of  which  the  following  is  a  copy:  ^  Members 
of  this  association  are  allowed  to  engage  in  any  lawful  occu- 
pation except  extrahazardous,  which  shall  include  submarine 
operations!  the  production  of  highly  inflammable  or  explosive 
substances,  serving  in  the  military  or  naval  service,  except 
the  militia  when  not  in  active  service,  braking  upon  freight 
trains,  coupling  cars,  serving  as  a  sailor,  or  coal  mining  while 
underground,  and  the  association  shall  not  be  liable  to  anj 
person  by  reason  of  any  injury  or  death  caused  by  or  result- 
ing from  any  violation  of  this  artiole.**  It  will  be  noticed 
that  this  article  was  adopted  after  the  certificate  in  suit  was 
issued.  The  appellant  contends  that  it  was  binding  upon 
Hobbs,  and  became  a  part  of  his  contract. 

The  members  ef  a  mutual  insurance  company  are  presumed 
to  have  knowledge  of  the  articles  of  incorporation  and  by« 
laws  of  the  company:  WaUh  v.  JEtna  Life  In$.  Co^  80  Iowa, 
183;  6  Am.  Rep.  664;  Simeral  v.  Dubuque  etc.  Ins.  Co^  18 
Iowa,  819.  But  it  does  not  follow  that  they  will  be  bound  by 
all  those  adopted  after  their  contracts  of  membership  are 
made.  Whether  they  will  be  or  not,  will  depend  upon  the 
terms  of  their  contract.  If  that  provide  that  members  shall 
be  bound  by  all  articles  and  by-laws  which  may  at  any  time 
be  adopted,  we  know  of  no  reason  why  it  is  not  yalid.  In 
such  cases,  changes  made  are  not  in  violation  of  the  contract, 
but  are  in  harmony  with  it.  But  this  is  not  a  case  of  that 
kind.  We  look  in  vain  for  anything  in  the  original  agree- 
ment  which,  in  terms  or  by  implication,  authorized  any 
material  change  in  its  provisions  or  conditions.  Hobbs  was 
qualified  to  enter  into  it.  The  conditions  on  which  the  rights 
it  conferred  upon  the  beneficiary  should  be  forfeited  were 
stated,  and  we  think  the  defendant  had  no  right  to  alter  them 
at  will.  The  business  of  a  car-sealer  requires  the  person  who 
follows  it  to  be  about  the  railway  cars,  and  at  times  it  may 
lead  him  into  places  of  danger.  The  business  was  not  hazard* 
ous  within  the  meaning  of  the  agreement  when  it  was  made, 
but  if  the  claim  of  appellant  be  true,  it  had  the  power  to 
declare  it  so  afterwards,  and  to  forfeit  the  agreement  by  so 
doing;  and  yet  the  fact  that  he  was  engaged  in  that  business 
may  have  been  the  principal  inducement  for  the  assured  to 
have  entered  into  the  agreement  It  is  true  that  defendant  is 
a  mutual  association,  and  that  under  its  articles  of  incorpora* 
tion,  Hobbs  had  the  right  to  cast  two  votes  at  its  annual  meet- 
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ings;  bat  that  fact  did  not  make  his  agreement  Bubject  to 
change  at  the  pleasure  of  the  association.    It  is  said  that  the 
article  under  consideration  imposed  upon  Hobbs  the  observ- 
ance of  no  duty  which  he  was  not  bound  to  observe  before  its 
adoption;  that  it  in  no  way  impaired  any  vested  right;  that  it 
in  no  way  conflicts  with  the  laws  of  the  association  as  they  ex- 
isted at  the  time  he  became  a  member;  that,  as  it  was  made  a 
part  of  the  organic  law  of  the  association,  he  must  be  held  to 
have  assented  thereto;  that  there  is  a  distinction  between  arti* 
clea  of  incorporation  and  by-laws;  and  that  although  vested 
rights  may  not  be  disturbed  by  the  adoption  of  by-laws,  they 
may  be  by  the  adoption  of  articles  of  incorporation,  for  the  rea- 
fion  that  they  are  adopted,  not  by  the  directors,  but  by  the  mem- 
bers.    We  do  not  think  these  claims  of  the  appellant  are  in 
all  respects  well  founded.    As  we  have  already  said,  the  arti- 
cle in  question,  if  applied  to  the  certificate  in  suit,  would  have 
the  effect  to  create  a  new  condition  of  forfeiture  without  the 
consent  of  Hobbs.    As  a  member  of  the  association,  he  may 
have  been  bound  by  the  article  as  applied  to  agreements 
made  after  its  adoption,  but  not  to  the  one  he  had  already 
made.    As  applied  to  that  it  would  destroy  his  vested  right 
to  follow  the  occupation  of  a  car-coupler,  without  defeating 
the  right  of  the  beneficiary  of  the  certificate  to  recover  upon  it. 
Appellant  relies  upon  the  cases  of  Supreme  Commandery  v. 
Ainswofih,  71  Ala.  436,  46  Am.  Rep.  832,  and  Kam  v.  Mut. 
As9ur.  Soe,^  6  Cranch,  192,  especially  the  former.    But  we 
think  the  first  case  will  be  found,  on  careful  examination,  to 
sustain  the  conclusions  we  have  announced.    The  corporation 
in  that  case  had  issued  a  certificate,  upon  condition  that  the 
person  to  whom  it  was  issued  should  comply  with  the  '^  general 
laws  of  the  order  then  in  existence,  or  which  might  thereafter 
be  enacted.'^    The  certificate  was  accepted  in  writing  by  the 
assured,  subject  to  the  laws  then  in  force,  or  which  might 
thereafter  be  enacted.    The  certificate  recited  on  its  face 
that  any  violation  of  ''the  requirements  of  the  laws  now  in 
force,  or  hereafter  enacted,  governing  the  order  or  this  class, 
shall  render  this  certificate  null  and  void.**    Also  that  a  con* 
dition,  upon  which  the  obligation  of  the  certificate  depends, 
was  ^  the  full  compliance  with  all  the  laws  of  the  order  now 
in  force,  or  that  may  hereafter  be  enacted."    Subsequent  to 
the  issuance  of  the  certificate,  a  law  was  adopted,  by  the  terms 
of  which  a  certificate  of  that  class  was  forfeited,  if  the  mem- 
ber, whether  sane  or  insane,  should  take  his  own  life.    The 
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court  held  that  th6  parties  to  the  certificate  intended  that  it 
should  be  subject  to  the  laws  of  the  associatioa  adopted  sub- 
sequent to  its  issue.  Bat  the  court  said  thai  ^  a  oorporatxon 
has  no  capacity,  as  the  legislative  pow«r  frotn  which  it  derives 
existence  has  no  competency,  by  laws  of  its  own  enactment, 
to  disturb  or  divest  rights  which  it  had  created,  or  to  impair 
the  obligation  of  its  contracts,  or  to  change  its  responsibilities 
to  its  members,  or  to  draw  them  into  new  and  distinct  rela* 
tions." 

In  Korri  v.  Mut  A»8ur.  Soe.j  6  Cranch,  192,  it  appeared  that 
the  members  of  the  society  had  signed  an  obligaUon  to  ad* 
here  to  the  constitution,  rules,  and  regulations  which  wers 
already  established,  or  which  might  thereafter  be  established. 
We  conclude  that  the  article  adopted  in  November,  1886,  did 
not  become  a  part  of  the  contract  upon  which  this  action  is 
based.  See  Morrison  v.  Wi$0(m$in  etc,  Ine,  Oq^  9i  Wis.  162. 
The  evidence  failed  to  show  that  there  was  any  forfeiture  of 
the  certificate,  and  as  there  was  no  dispate  as  to  the  material 
facts,  the  court  properly  directed  a  verdict  for  the  plaintiit 

The  conclusions  announced  make  it  nnneeaesary  te  deoMs 
other  questions  discussed  by  ocmnseL 

The  judgment  of  the  diatrict  oomrt  it  affinsed. 

Lm  IvBcniAiros— >OaAirea  or  OoovrAHOir. -^TIm  word  ^'oooapstloa^* 
w^ea  fonad  in  Ihe  bj-laws  or  poiiobs  of  iusraiiM  eompMiiei^  has 
to  the  Tooatioa  which  the  insured  is  oogaged  in  for  frsA^  end  not  as 
eluding  him  from  the  performance  of  aote  and  datiea  oonnected  with  the 
life  of  men  of  all  ooonpations:  Ufdon  etc  Aeddeni  Jm\  r,  Frokard,  184  IlL 
2S8;  C8  AaL  8t.  Rep.  664,  and  note;  eeo  note  to  iforfft  ilinerfotni  ela  fna 
Ok  V.  Bmrtmi^  8  Adl  &epw  218. 

MoTOAL  BairBnap  8eannai-*£kAiroa  or  Bv-lmh* -^Mntoal  hsMM 
Booieties  have  the  right  to  alter  or  amend  their  ty  lnif%  er  anaot  eSben  eon* 
sistent  with  the  porpoee  of  their  organizatioi^  bat  they  oannot  so  eieroise  this 
right  as  to  repudiate  their  obligations  or  work  a  forfeiture  of  rights  previ* 
onslj  vested  in  their  aMabezsi  ITaiC  v.  0rmd  Lodg^  fi  Or.  S71|  9 
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BowMAK  V.  AifBfiRSON.     Pbroell«  Intebveneb. 

(B  Iowa,  ne.] 

F^aanHunr  ow  Bbal  Srayb  ComrnuTonra  Notiob  aw  Tttim,  wnnr.  ^ 
▲otoal  n«bU  poMOMJoe  of  raal  ottoto  by  a  tonaat  it  oonatrootiTe  notioo 
of  the  title  of  the  laodlord.  When,  therefore,  the  penon  holding  the 
legal  title  to  a  lot  of  land  in  tmst  for  another  person  oonveyt  the  prop- 
erty while  it  ie  in  the  aotnal  riaible  posaeaeion  of  a  tenant  of  the  benefi- 
eiafyt  the  grantee  takee  with  oonstraetire  notiee  of  the  right  and  title 
•I  the  beneficiary^  and  ef  the  oontiagent  dower  interert  of  hie  wife,  and 
ft  penon  to  whom  enoh  grantee  nu>rtgagee  the  property,  at  the  time  of 
the  oonToyanoe,  ia  afifeoted  with  like  notioe.  The  mortgagor,  not  being 
na  inooeent  purchaser  withoat  notice,  bat  a  purchaser  with  constmcttve 
netlM  of  the  dower  intereet,  does  not  acquire  that  interest  by  tiie  eon- 
w&pMBe,  and  eannot  eenyey  by  tiie  mortgage  what  be  doee  not  own,  and 
the  mortgagee  la  not  entitled  to  n  foreolosnre  of  the  mortgage  aa  againat 
the  dower  interest. 

Ia  PxSDBKfl^   ASSIOHU    OV   MOBTOAOB   ChABGSABLB  WITH  KoTIOl  OV. — 

An  aaeignee  of  a  mortgage  ie  ehargeable  with  notice  of  an  action  pend* 
i^g  at  the  time  the  amignment  ia  made,  and  wfaieh  affeota  the  intereet 
•onveyed  by  tiie  mort|;agB. 

AoTfON  on  a  promissory  note,  and  for  the  foreclosure  of  a 
mortgage  giren  to  secare  it  The  intervener  claimed  an  in- 
terest in  part  of  the  lands  as  superior  to  the  mortgage.  A 
decree  was  entered  for  the  plaintiff,  and  the  intervener  ap- 
pealed. 

H.  B.  Hendershot^  and  McNeil  and  TUdaUy  for  the  appellant. 

Wikmmmdn%fMe,M.A.McCQrd,J.B.  McGoy.and  W.  O.  R. 
TaUey^  for  the  appellees. 

Oivxir,  J.  The  facts  in  this  case  appear  with  but  little  con- 
fficti  and  are,  in  substance,  as  follows:  *'  On  and  for  some  time 
prior  to  December  13,  1881,  M.  M.  L.  McReynolds  held  the 
legal  title  to  a  certain  undivided  fractional  part  of  the  north- 
west quarter  of  section  23,  township  73,  range  11,  Jefferson 
County,  in  trust  for  his  father,  Solomon  McReynolds.  M.  M.  L. 
McReynolds  sold,  and  on  December  13,  1881,  conveyed,  said 
interest  to  the  defendant  The  defendant*  having  purchased 
the  other  interest  in  said  land  from  Matilda  Gaston,  did  on 
the  same  day  execute  his  mortgage  thereon,  and  upon  other 
land,  in  which  his  wife  joined,  to  John  N.  Halferty,  to  secure 
his  note  to  Halferty  for  twenty-five  hundred  dollars  for  bor- 
rowed money  due  two  years  after  date,  part,  if  not  all,  of 
which  money  was  paid  to  M.  M.  L.  McReynolds  on  the  pur- 
chase. Solomon  McReynolds  died  July  11,  1882,  leaving 
Eliza  McReynolds,  his  wife,  surviving  him.     On  August  19, 
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1882,  Elisa  McReynoIds  oommenced  an  action  in  the  circuit 
court  of  Jefferson  County  against  this  defendant,  Andrew  An* 
derson,  by  placing  an  original  notice  in  the  hands  of  the  sher- 
iff for  service,  and  filing  her  petition  claiming  dower  as  widow 
of  Solomon  McBeynolds  in  such  fractional  part  of  said  lancL 
The  defendant  Anderson  answered  said  petition,  and  sach 
proceedings  were  had  that  on  the  sixth  day  of  Februaryt 
1886,  decree  was  entered  in  favor  of  Eliza  McReynoIds  for 
one  third  of  said  fractional  interest  as  dower,  which  decree 
was  affirmed  on  appeal:  McReynoIds  v.  Andersanf  89  Iowa, 
208.    On  October  29,  1885,  Eliza  McReynoIds  conveyed  her 
interest  in  said  land  to  this  intervener.    On  November  11 » 
1882,  John  N.  Halferty,  for  value  received,  assigned  the  note 
and  mortgage  sued  upon,  by  written  indorsement  thereon,  to 
this  plaintiff.    The  land  in  question  was  all  inclosed  and 
under  cultivation.    Joseph  J.  Burnaugh  was  in  possession 
from  March  1,  1881,  to  March  1,  1882.    Anderson  claima 
that  Burnaugh  was  in  possession  as  tenant  of  Solomon  Mc* 
Reynolds,  and  that  he  (Anderson)  took  possession  imme- 
diately after  his  purchase,  and  before  the  conveyance  to 
him.    The  weight  of  the  testimony  is  against  these  claims. 
We  are  satisfied  that  Burnaugh  was  in  possession  as  the 
tenant  of  Solomon  McReynoIds,  under  a  written  lease  from 
him,  and  that  he  remained  in  the  full  and  exclusive  posses- 
sion until  March  1,  1882. 

We  have  seen  that  Burnaugh  was  in  actual  and  visible 
possession  of  the  entire  farm  as  the  tenant  of  Solomon  Mo- 
Reynolds  at  the  time  the  deed  was  made  to  Anderson,  and 
at  the  time  of  the  execution  of  the  mortgage  from  Anderson 
to  the  plaintiff's  assignor,  Halferty.  We  may  add  that  An- 
derson knew  of  Burnaugh's  possession,  but  it  does  not  appear 
that  he  knew  it  was  as  tenant  of  Solomon  McReynoIds.  He 
testifies  that  he  understood  he  was  in  possession  as  tenant  of 
M.  M.  L.  McReynoIds.  There  is  nothing  to  show  that  Hal- 
ferty had  any  actual  knowledge  as  to  who  was  in  possession, 
or  under  whom.  In  Dickey  v.  Lyon^  19  Iowa,  545,  it  is  held 
that  actual  visible  possession  of  real  estate  by  a  tenant  is  con* 
structive  notice  of  the  title  of  the  landlord.  This  case  has 
been  followed  in  Nelson  v.  Wade^  21  Iowa,  49,  and  PhiUipa  v. 
Blair^  38  Iowa,  649.  Following  these  cases,  we  must  hold 
that  both  Anderson  and  Halferty  had  constructive  notice  of 
the  right  and  title  of  Solomon  McReynoIds,  and  of  the  contin* 
gent  dower  interests  of  his  wife,  at  the  time  of  the  deed  to 
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Anderson,  and  of  the  mortgage  from  Anderson  to  Halferty. 
It  is  true,  the  title  of  record  was  in  M.  M.  L.  McReynolds,  and 
the  lease  to  Burnangh  was  not  recorded,  but  it  was  the  po»- 
Bession,  and  not  the  record,  that  put  these  purchasers  upon 
inquiry.  Anderson  was  not,  therefore,  an  innocent  purchaser 
without  notioCi  but  a  purchaser  with  constructive  notice  of 
the  dower  interest  He  did  not  acquire  that  interest  by  the 
eonyeyance,  and  certainly  could  not  convey  by  mortgage  what 
he  did  not  own.  Halferty  was  not  an  innocent  purchaser 
without  notice,  and  therefore  took  subject  to  the  contingent 
dower  interest  of  Blisa  McReynolds.  It  follows  from  these 
conclusions  that  Halferty  would  not  be  entitled  to  a  fore* 
dosore  of  the  mortgage  as  against  the  interest  in  the  land  now 
owned  by  the  intervener. 

2.  Several  reasons  suggest  themselves  from  the  record  why 
this  plaintifif  is  not  entitled  to  foreclosure  as  against  inter* 
▼ener's  interest.  It  is  not  apparent  why  he  should  be  entitled 
to  any  greater  relief  than  would  be  due  to  his  assignor.  His 
assignor  could  not  transfer  to  him  that  which  he  did  not  own. 
We  have  seen  that  Halferty  did  not  acquire  a  lien  by  his 
mortgage  as  against  the  interest  owned  by  the  intervener,  and 
hence  could  not  assign  the  same. 

It  is  claimed  that  the  plaintiff  had  actual  notice  of  the 
pendency  of  the  action  of  Eliza  McReynolds  against  Andrew 
Anderson  at  the  time  he  took  the  assignment  of  the  note  and 
mortgage.  We  think  the  testimony  fails  to  sustain  this  claim, 
but  does  show  that  that  action  was  pending  at  the  time  the 
plaintiff  took  the  assignment  The  plaintiff  claims  that  by 
the  assignment  he  acquired  an  interest  in  the  real  estate 
claimed  by  the  intervener.  As  that  assignment  was  taken 
pending  the  action  to  establish  the  dower  interest,  and  was 
against  that  title,  the  plaintiff  was  charged  with  notice  of  the 
action,  and  barred  from  acquiring  any  interest  as  against  the 
plaintiff's  title,  by  the  provisions  of  section  2628  of  the  code. 
The  appellee  contends  that  he  is  indorsee  of  the  note  in 
good  faith  before  maturity,  for  value  and  without  notice  of 
any  defense  thereto,  and  therefore  holds  the  samcr  free  from 
infirmities  that  might  have  been  urged  against  it  in  the  hands 
of  the  indorser.  The  fault  of  this  position  is  in  assuming  that 
he  took  it  without  notice  of  the  defense  that  is  now  being  urged, 
for,  as  we  have  seen,  he  was  charged  with  notice  of  the  pen- 
dency of  the  action  against  Anderson.  The  appellee  also  insists 
that,  as  there  is  no  defense  to  the  note,  and  the  mortgage  is  a 
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mere  incident,  though  inseparable,  and  follows  the  note,  no 
fense  can  be  urged  as  against  the  mortgage  that  does  not  go  to 
the  note.  A  single  illustration  will  show  the  fallacy  of  this 
position.  "  A  executes  his  note  to  B  for  a  valuable  considera- 
tion, and  gives  a  m<»*tgage  on  lands  belonging  to  C.  B  indorses 
the  note  and  mortgage,  and  the  indorsee  brings  suit  for  judg- 
ment and  foreclosure  against  A,  who  has  no  defense  whatever 
to  the  note.  Can  it  be  said  that  C  may  not  protect  his  title 
to  the  mortgaged  premises  by  showing  that  A  had  no  title  or 
authority  to  mortgage  the  same,  simply  because  he  has  no 
reason  to  urge  why  judgment  should  not  be  entered  on  the 
note  against  A? 

8.  Numerous  objections  to  evidence  were  made  by  each 
party,  all  of  which  involved  more  or  less  directly  the  ques- 
tions already  considered,  and  therefiure  need  not  be  noticed 
more  in  detail.  The  foregoing  discussion  leads  us  to  the  con* 
elusion  that  the  decree  of  the  district  court  should  be  reversed 
in  so  far  as  it  holds  plaintiff's  mortgage  superior  to  the  title 
and  interest  of  the  intervener* 

Reversed.  ^__^ 

Vendor  and  Purohasbb  ~  PossKaBi€S  ot  Bbaltt  as  Nonos  or  Tma.  — 
One  who  porobases  aa  estate  in  th»  poMOfluon  ci  aootlMr  is  boand  to  inqpar^ 
what  estate  he  holds:  Jamea  v.  Many,  2  Cow.  246;  14  Am.  Deo^  475;  ffaod  v. 
Fahiiestock,  1  Pa.  St.  470;  44  Am.  Deo.  147i  and  note.  The  possession  of  a 
tenant  is  notice  to  a  pnrefaaaer  of  the  reTorsion,  of  the  actoml  intersst  of  the 
tenant^  and  of  the  whole  eortent  of  that  inters^,  and  he  is  boondto  admiterevy 
claim  the  tenant  oonld  enforoe  against  the  Tendor:  Ckukrwrnm  v,  Qardntr, 
6  Johns.  29;  9  Am.  Deo.  265.  Aotnal  possession  by  a  beneficiary  of  lands  is 
notice  of  the  trust  to  a  parchaser:  PrUchard  v.  Brown,  4  N.  H.  397;  17  Am. 
Dec.  431,  snd  note.  Tot  a  general  discassion  of  possession  of  real  estate  •• 
notice  of  title,  see  Attott  v.  Loum,  82  Iowa»  484^  |nmI;  p.  501^ 

Lis  PsiTDJurfl. — Nonxn  or,  ov  Wbox  Brvonso:  See  note  to  Parker  r. 
ConMor^  45  Am.  Rep.  187;  extended  note  to  Newmam  v«  Ohofuum^  14  Ass. 
Deo.  775,  776.  LU  pendens  is  constructive  notice  to  purchasers  of  all  equi- 
ties arising  out  of  the  subject  of  the  litigation:  Lockwood  r.  B^Ues,  1  DeU 
Ch.  435;  12  Am.  Deo.  121,  and  note;  PH<^teU  v.  Benjamin,  21  Or.  870; 
PmoeU  V.  OampbeU,  90  Ner.  232;  19  Am.  St.  Bap.  350.  A  perchasar  ^en- 
denU  UU  is  ohargeable  with  notice  of  the  allegations  of  a  bill  in  equity  relet* 
ing  to  the  subject-matter  of  the  purchase:  MuUanph^  Sa»,  Bank  v.  Schott, 
185  HI.  655;  25  Am.  St  Rep.  401,  and  note. 
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BuBLiKOTOisr,  Cedab  Bapids,  and  Nobthbbn  Rail- 
way CaMPAWY  If.  Dby. 

[82  Iowa,  812.] 

HAiSBOADf^THBOVOH  JoiHT  Ratss  DmirBD.  —The  "  tbrongli  Joint  rates  " 
leqiiired  by  ohapter  17  of  the  aot^  of  the  twenty-third  general  anembly 
of  Iowa  to  be  eetaUiahed  are  Joint  rates  of  ehargee  for  the  transportation 
of  freigbt  and  oars  orer  a  united  roate.  They  oonsist  of  the  separate 
rates  of  eaeh  separate  road,  and  oorer  all  the  cbarges  for  the  transpor* 
lation  orer  two  or  more  road%  as  though  they  oonstitnted  one  road«  the 
rates  fixed  determining  the  whole  ebargest 

Joan  Batk  worn  Tbansfobtaxioh  of  Vbxlobt,  State  bam  Powxb  to  S^ 
TABUSH.  — >  A  state  which  has  power  to  fix  the  maximnm  charges  for  the 
transportation  of  freigbt  by  raikoads,  provided  snoh  oharges  shall  not 
be  nnreasonable^  baa  also  authority  and  power  to  establish  Joint  throogb 
latee,  and  an  act  of  the  legblatnre  providing  that  all  railway  companies 
within  the  state  shall,  npon  the  demand  of  any  person  interested,  estab- 
lish joint  through  rates  for  the  transportation  of  frei^^t  and  oars  between 
points  on  tbeir  respective  lines  within  the  state,  and  making  it  the  dnty 
of  the  board  of  state  railroad  commissioners,  in  case  of  a  railroad  com* 
pany's  failure  to  do  so^  to  eetablish  such  Joint  through  rates,  is  not  nn^ 
constitutional. 
Atatdtb  pAoviDiiro  lOB  TaANsnit  of  Railboad  Oabs  hot  UKOOireriTv* 
TXONAL.  —  The  custom  of  transferring  cars  from  one  railroad  company  to 
anotber,  for  the  transportation  of  property  over  more  than  one  railroad, 
withoot  breaking  bulk*  bas  been  practiced  so  long  as  to  be  reooguized  as 
of  the  conrse  of  business  of  which  the  courts  will  take  judicial  notice,  and 
an  act  of  the  legislature  providing  that  car-load  lots  of  freight  shall  be 
transferred  without  unloading,  unless  done  without  charge  to  the  shipper 
cr  receiver  of  such  shipments,  and  making  it  the  duty  of  the  state  rail- 
toad  commissioners  to  aid  the  railroad  companies  in  the  matter  by  mak* 
ing  and  enforcing  proper  rules  for  the  compensation  of  the  companies  for 
the  use  of  the  cars  so  transferrdd,  and  for  tbeir  ultimate  return,  does 
not  interfere  with  the  constitutional  guaranties  for  the  protection  of  the 
rights  and  property  of  such  companies.  Such  an  enactment  ii  a  legiti- 
mate exercise  of  the  legislative  authority  to  regulate  the  performance  of 
duty  by  carriers,  and  to  prescribe  reasonable  charges  for  the  transporta- 
tion of  freight 
DvB  P&oosss  OF  Law,  Pbovidsd  bt  Aot  Aothobizino  Bstablishicent  of 
Joint  Ratbs  of  Tbansportation.  — A  statute  oo  iferring  upon  a  state 
board  of  railroad  commissioners  antkority  to  establish  joint  through 
rates  for  the  transportation  of  freight,  after  notice  to  the  railroad  com- 
panies to  be  affected  thereby,  and  an  opportaaity  to  be  beard,  does  not 
operate  to  deprive,  such  railroad  cooipauies  of  their  property  without 
due  process  of  law.  Special  proceedings  applicable  to  specified  subject- 
matter,  and  conformable  to  the  rules  requiring  notice  and  the  acquisition 
of  jurisdiction,  and  which  affect  all  persons  alike  whose  property  or 
rights  come  within  the  lawful  scope  of  the  proceeviing^^  are  prosecuted 
with  due  process  of  law. 
Bum  OF  EvroBNOB  —  Powbb  of  St  ite  to  Prbsoribb  im  All  Pbocbbrinos. 
-^  A  statute  authorizing  railroad  commissioners  to  establish  joint  rates 
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of  tnuiflportatioa  which  shall  be  regarded  aa  prima  fluie  reuonablo  doas 
not  confel  apon  inoh  oommissioners  jndioial  fanotioiu;  hot  simply  pre- 
■oribee  a  role  of  eTidence.  It  does  not  prerent  the  oompanies  from  hmT> 
Ing  the  acts  of  the  oommissioneni  in  fixing  ratet.of  eharget  reriowed  in 
the  ooarts  of  the  state. 

Astoknbt's  Feu,  Rsoovbrt  of,  kat  bb  Pkehittbd  xv  Om  Olasb  of  Oassb 
AND  Dsnud  in  Otubss.  ^The  legislatore  may  preseribe  roles  permit- 
ting the  recovery  of  attorney's  fees  in  one  olass  of  ossss  and  deny  it  la 
all  others.  A  statute  which  permits  the  plaintift  in  an  action  against  a 
railroad  oompany  for  a  violation  of  its  proTisions,  to  reooTor,  in  additioa 
to  the  damages  therein  provided  f or»  an  attorney's  lesb  ooof em  no  ■poosil 
privilege  prohibited  by  the  oonstitntion,  nor  oan  it  bo  regarded  as  iai- 
posin^  a  penalty  for  exercising  the  right  of  defense. 

SfATim  NOT  YoiD  FOB  Uhobbtaintt  WHiv. «— An  amendatory  aot  is  mofk 
▼oid  for  nnoertainty  in  not  defining  offenses  for  which  it  imposea 
ties^  when  the  act  which  it  amends  explidtly  defines  SBoh  offwisss. 

fJDIBII  NOT  EZOBSSXYB  WITHIN  MbANING  OF  CONSTmrnON,  WHBN.^A 

of  not  less  than  one  thousand  dollars  nor  more  than  firo  thonsaad  dol- 
lars for  a  first  violation  of  any  of  the  provisions  of  a  statute  providing 
lor  the  establishment  of  joint  through  rates  of  transportation  npon  mil- 
roads,  and  of  not  less  than  five  thonsand  dollars  nor  more  than  tSB 
thousand  dollars  for  a  snbjequent  violation  tliereo^  ie  not  oineasfio 
within  the  meaning  of  the  eonstitntion  of  Iowa. 

OoNSTRUonoN  OF  Statutx.  — Where  one  statute  is  amendatory  of  aaotiier 
the  two  should  be  read. together,  aad  if  one  construction  gives  eflbct  to 
the  amendatory  act  while  another  construction  would  defeat  it^  the  for- 
mer construction  should  be  adopted. 

0rATDTB8  Ufhbld  UNLXS8  Plainlt  UNOMiynTUTiONALt  —  Oourls  win 
nphold  statutes  nnless  they  are  so  plainly  and  palpably  in  conflict  with 
the  constitution  as  to  leave  no  doubt  or  hesitation  in  the  jndioial  mind 
as  to  their  invalidity. 

Dbmubrbb,  Siatbmxnt  nr  Plbadino  hot  Admittxd  bt,  whbv.  —When  a 
statement  in  a  pleading  demurred  to  is  a  mere  conclusion  based  upon 
another  conclusion,  and  does  not  amount  to  an  sllegation  of  fsoti^  its 
truth  is  not  admitted  by  the  demurrer. 

IhasoLunoN  of  iNjuNorioN  not  in  Disobbtion  of  Oomn;  whin.— 
Where  the  dissolution  of  an  injunction  involves  the  determination  of 
questions  of  law  arising  upon  the  face  of  the  petition,  the  supreme  court 
will  not  defer  to  the  discretion  of  the  trial  court  in  refusing  to  dissolve 
the  iajancti<».  If  it  appears  upon  the  face  of  the  pleadings  that,  ss  a 
matter  of  law,  the  injunction  onght  not  to  have  been  granted,  it  will 
dissolve  it. 

Ihjunotion  DiflsOLTBD  wiTROVT  Answbb,  whbh.  —When  the  issues  raised 
on  a  motion  to  dissolve  an  injunction  are  sll  issues  of  law,  and  not  of 
fact,  the  injunction  may  be  dissolved,  althoogh  the  fasts  allied  io  the 
petition  have  not  been  denied  by  answer. 

vUsnoB  AND  PouoT  OF  9tatutx8  NOT  Mattbbs  ov  Juiuoial  Oonsidira- 
tion.  — The  justice  and  policy  of  a  statute  are  not  matters  for  jadicial 
consideration.  They  are  for  the  consideratioa  of  tfao  legislative  depart- 
ment  of  the^vernment  alone. 

Action  for  an  injunction.    An  injunction  was  allowed  upon 
the  petition  before  it  was  filed.    After  the  filing  of  the  petition 
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tlie  defendants  moved  to  dissolve.    The  motion  was  overruled, 
and  the  defendants  appealed. 

John  Y.  Stondy  for  the  appellants. 

A.  K.  Tracy^  John  O.  BOb,  A.  E.  Swisher^  T.  8.  Wright,  and 
«71  W.  Bythe,  for  the  appellee. 

BscK,  C.  J.  1.  In  view  of  the  facts  that  the  motion  to  dis- 
solve the  injunction  operates  as  a  demurrer  to  the  petition^  and 
that  the  decision  thereon  is  for  review  in  this  case,  it  becomes 
necessary  to  set  out  fully  the  pleadings  upon  which  the  de- 
cision was  made.    They  are  as  follows:  — 

^'Petition  in  equity.  Your  petitioner,  the  Burlingtoui 
Cedar  Rapids,  and  Northern  Railway  Company  of  Iowa,  a 
corporation  duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  Iowa,  complains  and  says:  That  defendants, 
Peter  A.  Dey,  Spencer  Smith,  and  F.  T.  Campbell,  compose 
the  board  of  railroad  commissioners  of  the  state  of  lowa^ 
that  onder  and  by  virtue  of  chapter  28  of  the  acts  of  the 
twenty-second  general  assembly,  authority  is  given  to  said 
board  to  fix,  establish,  and  publish  reasonable  maximum 
rates  of  charges  for  the  transportation  of  freight  upon  rail- 
roads within  said  state;  that  a  schedule  of  rates  has  been 
adopted  by  said  board  for  petitioner,  which  was  by  it  duly 
accepted  and  adopted  as  reasonable  and  just. 

**  Your  petitioner  would  now  further  show  that  by  the  act 
of  the  twenty-third  general  assembly,  entitled  ^An  act  to 
amend  chapter  28  of  the  acts  of  the  twenty-second  general 
assembly,  giving  authority  for  the  making  of  rates  for  trans- 
portation of  freight  and  cars  over  two  or  more  lines  of  railroad 
within  this  state,  and  enlarging  the  powers  and  further  defin- 
ing the  duties  of  the  board  of  railroad  commissioners,'  a  copy 
€t  which  act  is  attached  hereto  and  made  part  hereof,  it  is 
provided  that  all  railway  companies  doing  business  in  this 
state,  upon  the  demand  of  any  person,  shall  establish  joint 
rates  for  the  transportatiom  of  freight  between  points  on  their 
respective  lines,  and  shall  receive  and  transport  freight  and 
cars  over  such  routes  as  the  shipper  shall  direct.  It  is  further 
provided  by  said  chapter  28  of  the  acts  of  the  twenty-second 
general  assembly,  that  when  the  rates  for  transportation 
charges  are  fixed  by  the  board  of  railroad  commissioners,  such 
rates  shall,  in  all  suits  brought  against  any  railroad  company, 
wherein  is  in  any  way  involved  the  charges  of  such  railroad 
for  the  transportation  of  freight,  be  deemed  and  taken  in  all 
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courts  of  thiB  state  as  prima  facie  evidence  that  the  rate  ihx 
fixed  is  a  reasonable  and  just  charge  for  the  transportatioa  of 
freight  and  cars  upon  such  roadsi  and  that  any  greater  charge 
shall  be  deemed  extortion.     And  it  is  farther  provided  in 
said  chapter  28  of  the  acts  of  the  twenty-oecond  general  as- 
sembly, that  for  violating  the  charges  or  rates  thus  fixed  hy 
the  board,  the  penalty  therefor  is  to  forfeit  and  pay  to  the 
state  of  Iowa  not  less  than  one  thousand  dollars  ($1,000)  nor 
more  than  five  thousand  dollars  ($5,000)  for  the  first  offense, 
and  not  less  than  five  thousand  dollars  ($5,000)  nor  more 
than  ten  thousand  dollars  ($10,000)  for  every  subsequent 
offense,  to  be  recovered  in  a  civil  action,  by  ordinary  proceed- 
ings, in  the  name  of  the  state  of  Iowa. 

*^  Your  petitioner  would  now  further  inform  your  honor  that 
several  demands  have  been  sent  to  it  under  the  last  act,  or 
joint-rate  law,  demanding  that  it  shall  make  joint  rates  with 
other  railroads,  as  is  in  said  act  contemplated;  that  your 
petitioner  has  refused  to  make  such  joint  rates  upon  such 
requests,  and  still  does  refuse  to  make  such  joint  rates  with 
other  and  distinct  railroads;  that  by  said  last  act  of  the 
legislature  (known  as  the  *  joint-rate  act')  it  then  becomes  the 
duty  of  the  board  of  railroad  commissioners,  upon  such  re* 
fusal,  and  upon  application  of  any  person,  to  establish  joint 
rates  between  different  and  connecting  roads;  that  said 
board  has  been  so  requested  by  interested  parties  to  establish 
joint  rates  between  petitioner  and  other  railroads,  and  is  about 
to  so  do  and  promulgate  the  same,  and  such  joint  rates  will 
be  established  and  promulgated,  unless  restrained  by  order  of 
this  court;  thus  subjecting  your  petitioner  to  the  heavy  pen- 
alties referred  to  in  the  event  of  non-complying  with  the  joint 
rates  thus  to  be  established  and  promulgated. 

^  Your  petitioner  now  avers  that  the  act  of  the  legislature 
of  Iowa  known  as  the  'joint-rate  bilV  &  copy  of  which  is 
attached,  marked  *  Exhibit  A,'  is  unconstitutional  and  void, 
and  said  commissioners  have  no  right  or  authority  thereunder 
to  fix  a  joint  rate,  or  promulgate  the  same;  that  said  act 
deprives  your  petitioner  of  its  rights  guaranteed  by  section  9, 
article  1,  of  the  constitution  of  Iowa,  in  that  it  deprives  your 
petitioner  of  its  property,  and  the  right  to  contract,  and  de- 
prives it  of  liberty,  without  due  process  of  law,  and  prevents 
its  acquiring,  possessing,  and  protecting  its  property  as  guar- 
anteed by  section  1  of  article  1  of  the  constitution  of  Iowa, 
and  by  like  powers  of  the  constitution  of  the  United  States; 
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that  if  defendants  are  allowed  and  permitted  to  establish  and 
promulgate  each  joint  rates,  although  the  same  will  be  void 
for  the  reasons  stated,  yet  thereunder  your  petitioner  will  be 
subjected  to  a  multiplicity  of  suits,  by  many  different  persons, 
to  recover  the  penalties  referred  to,  and  otherwise  harassed  by 
vexatious  litigation. 

**  To  the  end,  therefore,  that  your  petitioner  may  obtain  the 
relief  to  which  it  is  justly  entitled  in  the  premises,  and  being 
remediless  at  law,  it  now  prays  the  court  to  grant  it  a  tem- 
porary writ  of  injunction,  restraining  defendants,  and  each  of 
them,  and  as  the  board  of  railroad  commissioners,  from  estab- 
lishing and  promulgating  joint  rates  with  it  in  connection  with 
other  railroads,  for  the  shipment  of  freight  and  cars  over  such 
different  railroads,  and  that  upon  a  final  hearing  it  be  ordered 
and  decreed  that  defendants  be  permanently  enjoined  from 
establishing  such  joint  rates.  And  further,  your  petitioner 
prays  for  such  other  and  further  relief  as  may  be  just  and 

equitable." 

•'Exhibit  A. 

**  An  act  to  amend  chapter  28  of  the  acts  of  the  twenty 
•eoond  general  assembly,  giving  authority  for  the  making  of 
fates  for  the  transportation  of  freight  and  cars  over  two  or 
more  lines  of  railroad  within  this  state,  and  enlarging  the 
powers  and  further  defining  the  duties  of  the  board  of  railroad 
commissioners. 

^  Be  it  enacted  by  the  general  assembly  of  the  state  of 
Iowa:  — 

**  Sec.  1.  That  chapter  28  of  the  acts  of  the  twenty-second 
general  assembly  be,  and  the  same  is  hereby,  amended  as 
follows:  That  said  chapter  28  of  the  twenty-second  general 
assembly  shall  be  construed  to  prohibit  the  making  of  rates 
by  two  or  more  railroad  companies  for  the  transportation  of 
property  over  two  or  more  of  their  respective  lines  of  railroad 
within  this  state,  and  a  less  charge  by  each  of  said  railroad 
companies  for  its  portion  of  such  joint  shipment  than  it  charges 
for  a  shipment  for  the  same  distance  wholly  over  its  own  line 
within  the  state  shall  not  be  considered  a  violation  of  said 
chapter  28  of  the  acts  of  the  twenty-second  general  assembly, 
and  shall  not  render  such  railroad  company  liable  to  any  of 
the  penalties  of  said  act.  But  the  provision  of  this  section 
shall  not  be  construed  to  permit  railway  companies  establish- 
ing joint  rates  to  make,  by  such  joint  rates,  any  unjust  dis- 
crimination  between  the  different  shipping  points  or  stations 
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upon  the  respective  lines  between  which  joint  rates  are  estal^- 
lished.  Any  such  unjust  discrimination  shall  be  punished 
in  the  manner  and  by  the  same  penalties  provided  in  chapter 
28  of  the  acts  of  the  twenty-second  general  assembly. 

*  Sec  2.  All  railway  companies  doing  business  in  this 
state  shall,  upon  the  demand  of  any  person  or  persons  inter- 
ested, establish  reasonable  joint  through  rates  for  the  transport 
tation  of  freight  between  points  on  their  respective  lines  within 
this  state,  and  shall  receive  and  transport  freight  and  cars 
over  such  route  or  routes  as  the  shipper  shall  direct.  Car-load 
lots  shall  be  transferred  without  unloading  fipm  the  cars  in 
which  such  shipments  were  first  made,  unless  such  unloading 
in  other  cars  shi^ll  be  done  without  charge  therefor  to  the 
shipper  or  receiver  of  such  car-load  lots,  and  such  transfer  be 
made  without  unreasonable  delay;  and  less  than  car-load  lotA 
shall  be  transferred  into  the  connecting  railway's  cars  at  cost^ 
which  shall  be  included  in  and  made  a  part  of  the  joint  rate 
adopted  by  such  railway  companies,  or  established  as  pro- 
vided by  this  act.  When  shipments  of  freight  to  be  trans- 
ported between  difierent  points  within  this  state  are  required 
to  be  carried  by  two  or  more  railway  companies  operating  con- 
necting lines,  such  railway  companies  shall  transport  the 
same  at  reasonable  through  rates,  and  shall  at  all  times  give 
the  same  facilities  and  accommodation  to  local  or  state  traffic 
as  they  give  to  interstate  traffic  over  their  lines  of  road. 

^  Sec.  8.  In  the  event  that  said  railway  companies  fail  to 
establish  through  joint  rates,  or  fail  to  establish  and  charge 
reasonable  rates  for  such  through  shipments,  it  shall  be  the 
duty  of  the  board  of  railroad  commissioners,  and  they  are 
hereby  directed,  upon  the  application  of  any  person  or  persons 
interested,  to  establish  joint  rates  for  the  shipment  of  freight 
and  cars  over  the  two  or  more  connecting  lines  of  railroad  in 
this  state;  and  in  the  making  of  such  rates,  and  in  changing 
or  revising  the  same,  they  shall  be  governed,  as  near  as  may 
be,  by  all  the  provisions  of  chapter  28  of  the  acts  of  the 
twenty-second  general  assembly,  and  shall  take  into  considera* 
tion  the  average  of  rates  charged  by  said  railway  companies 
for  shipments  within  this  state  or  like  distances  over  their 
respective  lines,  and  rates  charged  by  the  railway  companies 
operating  such  connecting  lines  for  joint  interstate  shipments 
for  like  distances.  The  rates  established  by  the  board  of  rail- 
road commissioners  shall  go  into  effect  within  ten  days  after 
the  same  are  promulgated  by  said  board,  and  from  and  after 
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that  time  the  schedule  of  such  rates  shall  be  prima  facie  evi- 
dence in  all  of  the  courts  of  this  state  of  the  joint  transporta* 
tion  of  freight  and  cars  upon  the  railroads  for  which  sach 
flchedoles  have  been  fixed. 

**  Sea  4.  Before  the  promalgafion  of  such  rates  as  provided 
in  section  8  of  this  act,  the  board  of  railroad  commissioners 
shall  notify  the  railroad  companies  interested  in  the  schedule 
of  j<Mnt  rates  fixed  by  them,  and  they  shall  give  said  railroad 
companies  a  reasonable  time  thereafter  to  agree  upon  a  divis- 
ion of  the  charges  provided  for  in  such  schedule;  and  in  the 
event  of  the  failure  of  said  railroad  companies  to  agree  upon 
such  a  division,  and  to  notify  the  board  of  such  agreement, 
the  board  of  railroad  commissioners  shall,  after  a  hearing  of 
the  companies  interested,  decide  the  same,  taking  into  consid- 
oration  the  value  of  terminal  facilities,  and  all  the  circum- 
atancea  of  the  haul;  and  the  division  so  determined  by  the 
board  shall,  in  all  controversies  or  suits  between  the  railroad 
companies  interested,  be  prima  fade  evidence  of  a  just  and 
reasonable  division  of  such  charges. 

"'Sec  5.  Every  unjust  and  unreasonable  charge  for  the 
transportation  of  freight  and  cars  over  two  or  more  railroads 
in  this  state  is  hereby  prohibited,  and  declared  to  be  unlawful, 
and  each  and  every  one  of  the  companies  making  such  un- 
reasonable and  unlawful  charges,  or  otherwise  violating  the 
provisions  of  this  act,  shall  be  punished  as  provided  in  chap- 
ter 28  of  the  acts  of  the  twenty-second  general  assembly  for 
the  making  of  unreasonable  charges  for  the  transportation  of 
freight  and  cars  over  a  single  line  of  railroad  by  a  single  rail- 
road company. 

**^  Sec.  6.  This  act,  being  deemed  of  immediate  importance, 
shall  take  efibct  and  be  in  force  from  and  after  its  publication 
in  the  Iowa  State  Register  and  the  Des  Moines  Leader,  news- 
paper published  in  the  city  of  Des  Moines,  Iowa.'* 

Upon  the  presentation  of  the  motion  to  dissolve  the  injunc- 
tion, the  plaintiff  filed  the  following  amendment  to  the  peti? 
tion:  — 

^  Your  petitioner,  by  way  of  amendment  to  the  original  bill 
filed  in  this  cause,  further  avers:  — 

**  L  That  said  act  known  and  referred  to  as  the  'joint-rate 
bill,'  and  the  act  of  which  it  is  amendatory,  are  unconstitu- 
tional and  void,  in  this:  that  under  said  acts  your  petitioner 
is  denied  the  right  of  a  jury  trial,  and  denied  due  process  of 
law,  in  the  protection  and  preservation  of  its  property,  as  guar- 
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anteed  by  the  ninth  section  of  article  1  of  the  constitation  of 
the  state  of  Iowa;  that  its  property,  or  the  use  thereof,  is  taken 
without  its  consent,  and  without  just  compensation,  for  pri- 
vate and  public  purposes,  and  that  its  right  of  appeal  is  so 
tampered  with  as  to  make  that  right  ineffectual;  that  in  the 
enforcement  of  any  order  promulgated  by  said  railroad  com- 
missioners, all  distinction  between  law  and  equitable  actions 
is  abolished  by  said  acts,  all  of  which  is  in  direct  violation  of 
the  sixth  section  of  article  5  of  the  constitution  of  the  state  of 
Iowa,  and  which  deprives  petitioner  of  that  due  process  of  law 
therein  guaranteed. 

^*2.  That  said  acts  are  violative  of  section  8,  article  1,  of 
the  constitution  of  the  United  States,  in  that  it  is  a  regulation 
of  commerce  among  the  several  states. 

^*  8.  That  said  acts  are  void  and  unconstitutional,  because 
they  violate  section  17  of  article  1  of  the  constitution  of  Iowa, 
by  imposing  excessive  fines  and  unusual  punishment. 

^*  4.  That  said  acts  are  void  and  inoperative,  because  they 
fail  to  describe  or  define  the  offenses  for  which  the  extraordi- 
nary penalties  are  imposed,  and  impose  penalties,  by  way  of 
attorney's  fees,  upon  railroad  companies  for  making  any  de- 
fense to  actions  brought  under  said  acts. 

^  5.  That  said  joint-rate  act  is  violative  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  in  that 
it  abridges  the  privileges  or  immunities  of  your  petitioner  as 
a  citizen,  denies  it  equal  protection  of  the  laws,  and  deprives 
it  of  its  property  and  the  use  thereof,  without  just  compensa* 
tion  or  due  process  of  law;  that  by  said  acts  your  petitioner 
is  denied  the  right  and  liberty  of  contracting  with  reference 
to  its  business,  and  thus  is  its  property  taken  from  it  without 
its  consent,  and  it  is  compelled  to  enter  into  involuntary, 
unreasonable,  and  unprofitable  contracts  with  other  railroad 
companies  at  the  instance  of  third  parties,  compelling  the 
operation  of  its  road  at  a  loss;  that  in  the  matter  of  fixing 
the  joint  rates  contemplated  in  said  statute,  your  petitioner  is 
not  notified  of  the  time  or  place  when  the  same  are  to  be  fixed 
by  defendants,  nor  given  any  opportunity  to  object  to  the 
making  of  such  rates,  or  to  show  the  unreasonableness  of  the 
same;  that  under  said  statute,  the  joint  rates,  as  thus  fixed 
by  defendants,  are  final  and  absolute,  and  thus  is  your  peti- 
tioner deprived  of  its  property  and  the  use  thereof,  without 
due  process  of  law,  and  deprived  of  making  reasonable  and 
lawful  contracts  and  profits  as  other  citizens  are  permitted  to 
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do,  and  hence  it  is  denied  that  equal  protection  of  the  law 
guaranteed  by  the  constitution  of  the  United  States. 

'•  Wherefore  your  petitioner  prays  that  the  temporary  writ 
of  injunction  issued  herein  may  be  continued  until  the  final 
hearing  of  this  cause,  and  that  upon  such  final  hearing  said 
injunction  may  be  made  perpetual;  and  your  petitioner  prays 
for  such  other  and  further  relief  as  may  be  deemed  equitable 
in  the  premises.^ 

The  motion  to  dissolve  the  injunction  is  based  upon  the 
ground  that  the  statutes  assailed  are  in  harmony  with  the 
constitution;  that  the  petition  does  not  show  that  the  plaintiff 
18  entitled  to  the  relief  prayed  for  in  the  petition;  and  that 
the  district  court  has  no  jurisdiction  in  the  cause,  for  the  rea- 
son that  it  is,  in  fact,  an  action  against  the  state,  and  it  is 
not  shown  that  the  state  had  authorized  or  consented  to  the 
bringing  of  the  suit  Chapter  28,  acts  twenty-second  general 
assembly,  which  is  amended  by  chapter  17,  acts  twenty-third 
general  assembly,  contains  many  sections.  They  need  not  be 
set  out,  except  such  as  are  brought  in  question  or  assailed  in 
the  argument  of  counsel.  They  will  be  cited  or  quoted  in  the 
discussion  of  the  questions  raised  thereon. 

2.  The  original  act  authorizing  rates  of  charges  to  be  fixed 
by  the  railroad  commissioners  (chapter  28,  acts  twenty-second 
general  assembly)  contains  this  provision:  — 

'^Sec.  17.  The  board  of  railroad  commissioners  of  this 
Btate  are  hereby  empowered  and  directed  to  make,  for  each  of 
the  railroad  corporations  doing  business  in  this  state,  as  soon 
as  practicable,  a  schedule  of  reasonable  maximum  rates  of 
charges  for  the  transportation  of  freight  and  cars  on  each  of 
said  railroads,  and  said  power  to  make  schedules  shall  in- 
clude the  power  of  classification  of  all  such  freights;  and  it 
Bhall  be  the  duty  of  said  commissioners  to -make  such  classi- 
fications; provided,  that  the  said  rates  of  charges  to  be  so 
fixed  by  said  commissioners  shall  not,  in  any  case,  exceed 
the  rates  which  are  or  may  hereafter  be  established  by  law; 
and  said  schedules  so  made  by  said  commissioners  shall,  in 
all  suits  brought  against  any  of  such  railroad  corporations, 
wherein  is  in  any  way  involved  the  charges  of  any  such  rail- 
road corporation  for  the  transportation  of  any  freight  or  cars, 
or  unjust  discrimination  in  relation  thereto,  be  deemed  and 
taken  in  all  courts  of  this  state  as  prima  facie  evidence  that 
the  rates  therein  fixed  are  reasonable  and  just  maximum 
rates  of  charges  for  the  transportation  of  freight  and  cars 
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upon  the  railroads  for  which  said  Bohedoles  may  have  been 
respectively  prepared.     Said  commissioners  shall,  from  time 
to  time,  and  as  often  as  circumstances  may  require,  change 
and  revise  said  schedules,  subject  to  the  same  provision  that 
the  rates  fixed  are  not  to  be  higher  than  now  or  hereafter 
established  by  law.    When  any  schedule  shall  have  been 
made  or  revised  as  aforesaid,  it  shall  be  the  duty  of  said  com* 
missioners  to  cause  notice  thereof  to  be  published  for  two  buo- 
eessive  weeks  in  some  public  newspaper  published  in  the  city 
of  Des  Moines,  in  this  state,  which  notice  shall  state  the  date 
ef  the  taking  effect  of  said  schedule,  and  said  schedule  shall 
take  effect  at  the  time  so  stated  in  such  notice,  and  a  printed 
copy  of  said  revised  schedule  shall  be  conspicuously  posted 
by  such  common  carrier  in  each  freight-office  and  passenger 
depot  upon  its  line  or  lines.    All  such  schedules  00  made 
shall  be  received  and  held  in  all  such  suits  ba  prima  Jade  the 
schedule  of  said  commissioners,  without  further  proof  than 
the  production  of  the  schedule  desired  to  be  used  as  evidence, 
with  a  certificate  of  said  railroad  commissioners  that  the  same 
18  a  true  copy  of  the  schedule  prepared  by  them  for  the  rail- 
road company  or  corporation  therein  named,  and  that  notice 
of  making  the  same  has  been  published  as  required  by  law; 
provided,  that  before  finally  fixing  and  deciding  what  the 
original  maximum  rates  and  classification  shall  be,  it  shall 
be  the  duty  of  the  railroad  commissioners  to  publish  ten  days' 
notice  in  two  daily  papers  published  in  Des  Moines,  setting 
forth  in  such  notice  that,  at  a  certain  time  and  plaoe,  they 
will  proceed  to  fix  and  determine  such  maximum  rates  and 
classification,  and  they  shall,  at  such  time  and  place,  and  as 
soon  as  practicable,  afford  to  any  person,  firm,  corporation,  or 
common  carrier  who  may  desire  it,  an  opportunity  to  make 
an  explanation  or  showing,  or  to  furnish  information  to  said, 
commissioners  on  the  subject  of  determining  and  fixing  such 
maximum  rates  and  classification;  and  in  any  event,  the 
original  schedule  of  rates  and  classification  of  freights,  on  all 
lines  of  railroads  in  Iowa,  shall  be  fixed  and  go  into  effect 
within  sixty  days  from  the  taking  effect  of  this  act." 

It  will  be  observed,  upon  consideration  of  the  plaintiff's 
petition,  that  the  threatened  injury  which  it  seeks  to  avert  by 
the  injunction  in  this  case  is  the  establishing,  promulgating, 
and  enforcing  of  what  in  the  petition  are  called  '^ joint  rates 
between  petitioner  and  other  railroads."  It  is  important  that 
we  determine,  at  the  door  of  this  discussion,  what  are  these 
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^  joint  rated  "  the  fear  of  which  is  the  ground  of  ihe  plaintiff's 
mction.    Section  2  of  the  statute  above  quoted  provides  thai 
'^all  railroad  oompanies  doing  business  in  this  state  shall, 
upon  demand  of  any  person  or  persons  interested,  establish 
reafionable  joint  through  rates  for  the  transportation  of  freight 
between  points  upon  their  respective  lines  within  the  state." 
Section  8  of  the  same  statute  provides  that  "  in  the  event  said 
railway  companies  fail  to  establish  through  joint  rates,  or  fail 
to  establish  reasonable  rates  for  such  through  shipments,  it 
ehall  be  the  duty  of  the  board  of  railroad  commissioners,  and 
they  are  hereby  directed,  upon  application  of  any  person  or 
persons  interested,  to  establish  jdut  rates  for  the  shipment  of 
freight  and  cars  over  two  or  more  lines  of  railroads  in  this 
state.''    This  statute  requires  the  railroad  companies  to  es- 
tablish **  through  jmnt  rates/'  and  in  default  thereof  the  rail- 
road commissioners  are  directed  to  establish  such  rates.    It 
is  plain  that  the  rates  required  are  joint  rates  of  charges  for 
the  transportation  of  freight  and  cars.    See  section  17,  chapter 
SB,  acts  of  the  twentynsecond  general  assembly,  above  quoted. 
And  it  ia  equally  plain  that  the  joint  rates  of  charges  cover  all 
the  charges  for  the  transportation  over  two  or  more  roads,  as 
though  they  constituted  one  road,  the  rates  fixed  determining 
the  whole  chargea  It  is  also  plain  that  these  joint  rates  consist 
ef  the  separate  rates  of  each  separate  road.    As  their  services  in 
the  transportation  of  the  freight  or  cars  are  not  always  equal, 
beoause  of  differences  in  the  distances  of  transportation,  and  for 
others  reasons,  the  reasonable  charges  which  each  ought  to 
make  cannot  be  equaL    It  will  be  seen  at  once  that  the  rail- 
road  companies,  or  the  railroad  commissioners,  when  estab- 
lishing joint  through  rates,  must  establish  a  rate  for  each  road, 
which,  when  united,  will  be  ^  the  joint  through  ratea**    This 
is  an  obvious  construction  of  the  statute  demanded  by  its  lau« 
guage^  ^Hhrough  joint  rates"  (plural),  which  the  railroad 
companies  and  the  railroad  commissioners  are  required  to 
establish. 

8.  The  establishing  of  ^  through  joint  rates "  is  the  only 
duty  to  be  exercised  in  the  discharge  of  the  power  conferred 
upcm  the  railroad  commissioners  by  the  sections  of  the  statute 
just  cited,  which  are  the  occasion  of  plaintiff's  fears  of  inter* 
ference  with  its  rights,  whereon  this  action  is  founded.  The 
plaintiff  does  not  allege  any  other  ground  of  action  than  the 
threatened  establishing  of  ^Hhrough  joint  rates."  No  other 
objections  to  the  statutes  in  question,  pertaining  to  railroads 
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and  rates  and  joint  rateSi  are  made  in  the  petition;  none  other 
are  before  us  for  consideration.    It  will  be  here  seen  that  the 
atatutee  under  consideration  in  no  way  affect  the  doty,  obli- 
gations, or  rights  of  the  plaintiff  as  a  common  carrier,  fhrther 
than  is  done  by  the  regulation  of  rates  of  charges.    The  law 
relating  to  the  receipts  and  delivery  of  freight  to  connecting 
lines,  and  the  obligations  and  rights  of  consignors  and  con* 
signees,  and  of  the  railroads,  growing  out  of  the  relatione 
arising  when  such  connecting  lines  exist,  are  not  modifiec!, 
restricted,  nor  in  any  way  affected  by  these  statutes.     In 
short,  the  duty  of  the  railroad  companies,  as  to  rates  and 
joint  rates,  is  alone  affected  and  regulated  by  these  statutes. 
These  conclusions  will  be  again  brought  to  mind  in  the 
further  consideration  of  the  case. 

4  The  considerations  just  expressed  lead  to  the  conclusion 
that  the  power  and  authority  vested  in  the  state,  under  which 
rates  of  charges  for  the  transportation  of  freight  by  railroads 
are  regulated,  may  be  exercised  to  establish  what  are  called 
*' joint  through  rates."  That  the  state  may  fix  the  maximum 
charges  for  the  transportation  of  freight  by  railroads,  which 
shall  not  be  unreasonable,  is  not  disputed  in  this  case.  It 
has  been  so  decided  by  the  United  States  supreme  court,  and 
the  doctrine  has  been  recognized  by  this  court:  Chicago  etc. 
IL  R,  Co.  V.  /otoa,  94  U.  S.  155.  In  our  opinion,  no  facts  or 
distinctions  in  principle  exist  which  deprive  the  state  of  aa* 
thority  and  power  to  establish  ''joint  through  rates,"  while  it 
may,  in  the  exercise  of  its  constitutional  authority,  fix  rates 
of  freight  charges  for  each  separate  railroad.  When  rateSy 
not  joint,  are  fixed,  the  maximum  charges  for  specified  dis* 
tances,  or  per  mile,  are  determined  for  each  separate  railroad, 
as  shown  by  this  illustration:  Freight  is  shipped  from  Cedar 
Rapids  to  Davenport  by  the  Burlington,  Cedar  Rapids,  and 
Northern,  and  the  Chicago,  Rock  Island,  and  Pacific  railroads. 
The  rate  of  freight  charges  is  fixed  by  the  state  from  Cedar 
Rapids  to  West  Liberty,  and  a  separate  rate  from  West  Lib- 
erty to  Davenport.  Now,  here  are  two  separate  rates,  —  a 
rate  for  each  road.  It  is  not  doubted  that  the  state  may  fix 
these  rates,  and  when  that  is  done,  the  charges  for  through 
shipments  from  Cedar  Rapids  to  Davenport  is  the  sum  of  the 
separate  rates.  The  state,  in  the  exercise  of  its  authority,  in 
accord  with  legislative  wisdom,  may  discover  that  these  sepa- 
rate rates,  when  united,  are  too  small  to  compensate  the  car^ 
rier,  or  too  large  to  do  justice  to  the  shipper;  that  justice 
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demands  such  modification  of  these  separate  charges  that  the 
mim  thereof  will  be  reasonable  and  just,  both  as  to  the  rail- 
]!oad  companies  and  the  shippers.  Thereupon  the  state,  for 
**  through  shipments''  over  the  two  roadS|  fixes  rates  of  charges 
for  each  road.  The  snm  thereof,  united,  constitutes  the  law- 
ful charge  for  freight  between  Ge4ar  Rapids  and  Davenport 
It  clearly  appears  that  the  thing  done  in  the  one  case  is  the 
Mime  as  in  the  other.  It  is  simply  the  fixing  of  the  rate  to  be 
eharged  by  each  road.  No  reason  can  be  given  why  the  state 
ehould  not  fix  separate  rates  which  should  apply  to  the 
through  shipments  between  stations  of  difl^erent  roads.  The 
authority  which  will  authorize  the  fixing  of  rates  for  each 
road  may  be  exerdsedy  when  there  shall  be  through  ship- 
ments over  separate  roads,  to  enlarge  or  restrict  such  sepa- 
rate rates,  in  order  to  attain  the  ends  of  justice.  It  will  clearly 
be  seen  that  the  words  '^through  joint  rates"  simply  mean 
rates  which  shall  be  just  and  reasonable  charges  for  the  trans- 
portation over  the  united  route.  As  we  have  said,  these  united 
eharges  must  be  so  apportioned  to  the  separate  roads  that  each 
shall  receive  a  just  and  reasonable  part  of  the  joint  charge. 
If  the  joint  rate  is  fixed  by  the  railroad  companies,  they  will 
determine  the  part  each  shall  receive.  This  will  be  done  by 
the  railroad  commissioners,  in  case  the  railroad  companies 
fail  to  fix  joint  rates;  and  the  commissioners  will  consider 
matters  and  circumstances  which  should  affect  the  division: 
Acts  28d  Qen.  Assem.,  c.  17,  sec.  4. 

fi.  The  arranging  of  what  is  called  ''joint  through  rates" 
is  not  a  thing  that  is  new  in  the  business  of  railroad  trans- 
portation. The  current  history  of  the  country  discloses  the 
existence  of  the  practice  among  railroads  to  make  through 
shipments  of  freight  without  change  of  cars.  Nor  is  this 
practice  of  recent  origin.  It  has  existed  whenever  the  busi- 
ness of  the  roads  demanded  it.  Expedition  and  economy  in 
transportation  induced  contracts  and  arrangements  for  through 
shipments  between  points  on  connecting  roads.  It  may  be 
that  in  some  cases  the  managers  of  the  roads  refused  or  failed 
to  enter  into  such  arrangements  or  contracts,  and  it  may  be 
that  in  other  cases  the  business  of  the  roads  has  not  been 
managed  wholly  in  accord  with  the  best  interests  of  the  cor- 
porations owning  them,  and  with  the  requirements  of  the  law. 
But  such  failure  of  duty  does  not  establish  the  right  to  be  ex- 
empt therefrom.  Surely,  the  course  of  business  which  has 
been  found,  by  experience  of  railroad  management,  to  be  pro- 
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motive -of  economical  transportation  and  increase  of  business, 
thereby  promoting  the  interest  of  the  owners  of  the  railroads 
and  the  shippers,  ought  to  be  pursued;  and  if  the  railroad 
management  fail  or  refuse  to  pursue  it,  the  state,  as  it  has 
done  in  the  statutes  under  consideration,  ought  to  require  it 
to  be  pursued.  This  the  state  can  do  under  the  authority  it 
possesses  to  regulate  and  control  carriers,  and  provide  maxi- 
mum freight  charges. 

It  will  be  observed  that  section  3  of  the  statute  above 
quoted,  providing  for  joint  through  rates,  contemplates  the 
practice  of  through  shipments,  so  long  existing,  and  requires 
the  railroad  commissioners  to  consider  the  charges  made  for 
joint  interstate  shipments,  and  the  rates  charged  by  the  rail- 
road companies  for  shipments  within  the  state.  The  purpose 
of  the  statute  is  to  secure  just  and  reasonable  rates  for  the 
shippers  of  this  state,  and  it  directs  that  the  practice  and 
course  of  business  of  the  railroads  shall  be  considered  in  fix- 
ing such  rates.  It  cannot  be  that  the  statute  in  question  will 
operate  to  the  denial  of  just  compensation  to  the  railroad  cor- 
porations for  the  transportation  of  property.  It  provides  that 
joint  rates  fixed  under  the  statutes  shall  be  reasonable.  The 
railroad  commissioners,  it  will  be  presumed,  will  rightly  dis- 
charge their  duties,  and  will  fix  reasonable  and  just  *' joint 
through  rates."  If  these  officers  fail  in  their  duty,  from  errors 
of  judgment  or  from  other  causes,  the  railroads  may  cause 
their  action  to  be  reviewed  and  corrected. 

6.  Objections  to  the  statutes  are  urged  in  the  following  lan- 
guage: **  We  contend,  therefore,  that  the  law  seeks  to  compel: 
1.  That  two  or  more  companies  shall  enter  involuntarily  into 
contract  relations  with  each  other  at  the  demand  of  a  third 
person;  2.  That  one  company  shall  surrender  its  cars  to  the 
possession  of  another,  or  unload  the  contents,  without  compen- 
sation; 3.  That  at  the  demand  of  a  third  person,  companies 
shall  not  only  part  with  the  possession  of  Uieir  cars,  with  no 
provision  in  the  law  as  to  their  return  or  compensation  ibr 
their  use,  but  shall  accept  cars  of  other  companies,  and  carry 
the  same  over  its  lines  without  any  provision  for  compensa- 
tion." 

The  statement  of  facts  in  this  position  is  not  wholly  c<Hr* 
rect.  It  is  not  correct  that  railroad  companies  are,  under  the 
statute,  compelled  to  enter  involuntarily  into  contract  relations 
with  each  other.  It  is  true  that  the  statute  requires  them  to 
enter  into  the  contract  for  joint  rates,  thus  imposing  upon 
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ihem  the  duty  bo  to  do;  but  it  does  not  provide  for  enforcing 
the  duty  by  proceedingB  recognizing  a  contract  between  the 
parties,  if  iJbat,  indeed,  could  be  done;  nor  does  it  provide  for 
penaltieB  or  forfeitures  for  failure  to  discharge  the  duty.  It 
simply  provides  that,  in  case  of  failure  to  adopt  joint  rates 
by  the  companies,  the  railroad  commissioners  shall  prescribe 
tbem,  and  the  companies  shall  not  be  permitted  to  charge 
moTOw  In  that  case,  the  charges  are  not  made  by  the  com- 
paniee  under  a  contract,  but  pursuant  to  a  duty  and  obligation 
imposed  by  law.  It  is  not  necessary,  in  order  to  support  an 
acti<m  against  a  railroad  company  for  failure  to  fix  joint  rates, 
to  hcdd  that  it  is  bound  by  an  obligation  as  of  a  contract  Its 
liability  arises  by  reason  of  its  failure  to  perform  a  duty  im« 
posed  by  law.  The  statute,  in  its  principle  and  its  effect  in 
this  regardi  is  not  diflferent  from  other  rules  of  the  law  appli- 
cable to  common  carriers,  which  hold  them  liable  for  failure 
io  receive  property  for  transportation.  In  both  cases  the  car- 
rier is  liable  for  the  non-performance  of  duty. 

7.   The  course  of  business  of  railroad  companies,  originating 
in  the  wants  and  demands  of  commerce,  requires  the  cars  of 
ODe  company  to  be  delivered  to  another  for  transportation.    It 
is  presumed  that  rules  relating  to  compensation  for  the  cars 
transported  are  settled  by  agreement,  or  under  rules  recog- 
nised and  prevailing  in  the  business  of  transportation  by  rail- 
roads.   At  all  events,  the  law  provides  rules  under  which 
this  matter  of  compensation  may  be  settled.    It  is  competent 
for  the  railroad  commissioners,  if  it  be  necessary,  to  impose 
rules  touching  this  matter,  in  order  to  aid  the  railroad  com- 
panies to  perform  the  duty  imposed  by  the  statute  to  provide 
for  joint  rates,  or  to  require  or  enforce  the  performance  of  that 
duty.     The  fact  that  the  transfer  of  cars  from  one  company 
to  another,  for  the  transportation  of  property  over  more  than 
one  railroad  without  breaking  bulk,  has  been  practiced  so 
long  as  to  be  recognised  as  of  the  course  of  business  of  which 
we  will  take  judicial  notice  {Peoria  etc.  Ry  Co.  v.  Chicago  etc. 
Ry  Co.^  109  IlL  135;  60  Am.  Rep.  605),  is  a  complete  answer 
to  the  complaints  made  in  the  objections  under  consideration. 
Surely,  a  course  of  business  so  long  pursued,  and  so  exten- 
sively prevailing,  and  demanded   by  the  commerce  of  this 
country,  cannot,  when  recognized  and  required   by  statute, 
become  so  objectionable  in  principle,  so  oppressive  in  opera- 
tion, as  to  require  tbe  statute  to  be  declared  unconstitutionaL 
A  railroad  company,  as  a  common  carrier,  is  required  to 
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receive  and  transport  freight  offered  to  it  for  transportation. 
The  reasons  upon  which  this  rule  is  founded  impose  upon  it 
the  obligation  to  haul  cars  of  other  companies  brought  to  it 
for  transportation  over  its  own  road:  Peoria  etc.  IPy  Oo,  t. 
Chicago  eU.  IPy  Co.y  109  111.  135;  50  Am.  Rep.  605.     An  the 
course  of  business  of  the  railroad  companies  and  the  rules  of 
law  require  them  to  transport  the  cars  of  other  companie8| 
surely  a  statute  prescribing  and  enforcing  the  duty  thus  im- 
posed cannot  be  regarded  as  interfering  with  the  constitatioosl 
guaranties  for  the  protection  of  the  rights  and  property  of 
such  companies.    The  statute  under  consideration  provides 
that  freight  in  car-load  quantities  may  be  transferred,  instead 
of  going  through  to  destination  without  change  of  cars,  the 
cost  of  unloading  being  paid  by  the  company  making  it:  Acts 
28d  Qen.  Assem.,  o.  17,  sec.  2.    This  provision  is  intended  to 
excuse  the  duty  to  transfer  cars  upon  payment  of  costs  of  un- 
loading,  and  is  enacted  in  the  exercise  of  legislative  authority, 
to  regulate  the  performance  of  duty  by  carriers,  and  prescribe 
reasonable  charges  for  the  transportation  of  freight. 

8.  Counsel  for  the  plaintiff  maintain,  upon  many  grounds, 
that  the  statutes  in  question  are  in  conflict  with  both  the  state 
and  federal  constitutions.  It  is  first  urged  that  they  impair 
the  obligation  of  the  contract  arising  under  the  plaintiff's 
charter.  It  has  been  held  by  the  United  States  supreme 
court  that  railroad  corporations  are  "subject  to  legislative 
control  as  to  the  rates  of  fare  and  freight,  unless  protected  by 
their  charters":  Chicago  etc.  R.  R.  Co.  v.  lowa^  94  U.  S.  155> 
This  doctrine  is  recognized  by  this  court.  The  authority  of 
the  state  to  control  rates  of  freight  charges  made  by  railroad 
companies  is  not  restricted  so  that  it  cannot  be  exercised  in 
fixing  the  rates  to  be  charged  by  connecting  roads,  which  are 
called  in  the  statute  "joint  through  rates."  Joint  rates,  as 
explained  heretofore  in  this  opinion,  are  simply  the  sum  of 
separate  rates  of  the  respective  roads.  The  railroad  commis- 
sioners in  fixing  joint  rates,  under  authority  of  the  state,  may 
make  just  and  reasonable  orders  for  the  return  of  cars,  and 
for  compensation  for  their  use,  or  for  hauling  them,  and  they 
will  consider  these  matters  in  fixing  the  separate  rates  which 
together  make  the  joint  rate.  The  constitutional  objection  in 
this  point  demands  no  further  consideration. 

9.  It  is  urged  by  the  plaintiff's  counsel  that  the  statute  is 
in  conflict  with  the  fourteenth  amendment  of  the  constitution 
of  the  United  States,  "in  that,  without  due  process  of  law, 
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and  withoat  jast  compensation,  it  takes  away  from  the  cor- 
porators  funds  invested  by  them  upon  certain  specified  trusts, 
and  applies  these  fands  to  uses  to  which  the  owners  never  con- 
sented.**     We  understand  this  objection,  in  effect,  to  be  this: 
that  by  the  statate  the  plaintiff  or  its  stockholders  are  de* 
prired  of  property  without  due  process  of  law.    The  power  of 
the  state  is  exercised  through  designated  officers,  the  railroad 
oommissioners,  by  proceedings  specially  provided  to  enforce 
the  authority  of  the  state.    They  are  designated  by  the  code 
special  proceedings,  in  which  rights  may  be  established  and 
remedies  enforced,  and  are  pursued  in  many  oases:  Code,  sec. 
2504.      Bailroad  corporations  acquire  lands  to  be  occupied 
by  their  roads  by  special  proceedings.      Surely,  the  same 
eharaoter  of  proceedings  may  be  invoked  to  enforce  the  per- 
formance by  them  of  lawfully  imposed  duty.    The  proceed- 
ings  provide  for  notice  to  the  railroad  companies,  and  that 
they  shall  be  heard  in  regard  to  the  questions  of  joint  rates: 
Acts  23d  Qen.  Assem.,  c.  17,  sec.  4.    It  is  a  mistake  to  sup- 
pose that  '*  due  process  of  law  "  is  found  only  in  law  or  ohan. 
oery  actions.     Special  proceedings,  applicable  to  specified 
subject-matter,  and  conformable  to  the  rules  requiring  notice 
and  the  acquisition  of  jurisdiction,  and  which  affect  all  per- 
sons alike,  whose  property  or  rights  come  within  the  lawful 
scope  of  the  proceedings,  are  prosecuted  with  '*due  process  of 
law":  6  Am.  &  Eng.  Ency.  of  Law,  tit  Due  Process  of  Law. 
The  statutes  are  designed  to  prevent  railroad  corporations 
from  charging  unreasonable  rates  for  the  transportation  of 
property.    Surely,  it  cannot  be  claimed  that  they  are  deprived 
of  property  and  property  rights  by  restrictions  against  unrea- 
sonable charges. 

In  this  connection  counsel  repeat  objections  founded  upon 
what  they  term  '*  enforced  contractual  relations  "  between  the 
railroad  companies.  We  have  shown  that  these  joint  through 
rates  are  often  agreed  upon  by  the  railroad  companies.  They 
determine,  in  the  common  course  of  business,  the  division  of 
charges,  and  where  and  to  whom  they  shall  be  paid.  Under 
the  statute  in  question,  it  is  made  the  duty  of  the  railroad 
companies  to  establish  joint  through  rates.  If  they  fail  to 
perform  the  duty,  the  railroad  commissioners  will  establish 
the  rates  as  they  should  have  done,  and  will  do  just  as  they 
should  have  done  and  could  have  done,  —  prescribe  the  time 
and  place  of  payment,  and  the  division  of  charges.  There 
will  be  no  more  difficulty  in  obeying  the  requirements  of  the 
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railroad  oommission  than  in  performing  their  own  agreements 
for  joint  through  rates,  entered  into  in  the  course  of  their  busi- 
nesB.  It  is  plain  that  the  rights  of  the  plaintiff  will  not  be  in- 
yaded  under  this  statute,  and  it  will  suffer  no  oppression. 

10.  It  is  argued  that  the  statutes  are  void  for  the  reason  tbe 
railroad  oommissioners  are  not  a  judicial  body,  and  ought  not 
to  be  permitted  to  fix  rates  which  shall  be  regarded  as  primm 
/aotf  reasonable.    The  question  of  the  reasonableness  of  the 
rates,  it  is  argued,  ought  to  be  judicially  determined;   and 
so  it  can  be  if  the  action  of  the  commission  is  not  satisfactory 
to  the  railroad  company.    The  provision  of  the  statute  that 
the  rates  fixed  by  the  commissioners  shall  be  regarded  as 
prima  facie  reasonable  is  not  of  an  unusual  character,  and 
was  enacted  in  the  exercise  of  the  undoubted  power  of  tbe 
state  to  prescribe  rules  of  evidence  in  all  proceedings  tinder 
the  laws  of  the  state.    The  law  presumes  the  acts  of  officers 
of  the  state  to  be  rightly  done,  and  gives  them  faith  accord- 
ingly.   This  rule  is  not  unlike  the  provision  of  the  statnte 
complained  of  by  the  plaintiff.    The  courts  of  law  and  chan- 
cery are  open  to  the  railroad  corporations  for  proceedings  to 
review  the  acts  of  the  commissioners  in  fixing  rates  of  charges. 

11.  It  is  urged  that  the  statutes  are  in  conflict  with  section 
8,  article  1,  of  the  constitution  of  the  United  States,  in  that  it 
is  an  attempt  to  regulate  commerce  between  the  states.    The 
position  is  based  upon  these  alleged  facts.    The  plaintiff's 
road,  in  its  route  between   Burlington  and  Rock  Rapids, 
passes  through  a  part  of  Minnesota.    Trains  running  between 
the^e  cities  would  pass  through  another  state,  and  therefore 
counsel  conclude  shipments  between  these  cities,  on  these 
trains,  is  interstate    commerce.     We  need    not  determine 
whether  traffic  between  cities  of  the  same  state  is  merchan- 
dise, which,  pursuant  to  the  traffic,  is  transferred  from  one 
city  of  the  state  to  another,  by  a  route  partly  in  another  state, 
by  a  railway  company  organized  under  the  laws  of  the  state, 
which  carries  the  merchandise  within  the  jurisdiction  of  tbe 
other  state,  is  interstate  commerce.     See,  on   this  question, 
Commonwealth  v.  Lehigh  Val,  R,  R,  Co.,  17  Atl.  Rep.  179  (Pa., 
Oct.  1, 1888),  and  State  ex  rel.  v.  Chicago  etc.  Ry  Co.^  40  Minn. 
267,  12  Am.  St.  Rep.  730,  recognizing  adverse  rules,  the  first 
maintaining  that  such  a  transaction  is  not  interstate  com- 
merce.   The  petition  does  not  allege  that  defendants  are 
about  to  fix  joint  rates  between  Burlington  and  Rock  Rapids. 
If  it  be  not  lawful  for  them  to  do  so,  we  will  presume,  when 
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called  on  to  act,  they  will  not  fix  such  a  joint  through  rate. 
We  would  not  annul  a  statute  on  the  ground  of  a  fear  of  its 
erroneous  execution  in  one  particular.  Upon  the  question  of 
law  presented  by  counsel  we  intimate  no  opinion. 

12.  Chapter  28,  acts  of  the  twenty-second  general  assembly, 
provides,  that  when  recovery  is  had  for  its  violation,  attor^ 
ney's  fees  are  adjudged  against,  the  defendant.  It  is  insisted 
that  a  privilege  is  here  granted  to  a  suitor  which  is  withheld 
from  other  citizens.  All  citizens,  having  litigation  of  the 
character  indicated,  have  equal  rights  to  recover  attorney's 
fees.  The  legislature  may  prescribe  rules  permitting  recovery 
of  double  damages  or  attorney's  fees  in  one  class  of  cases  and 
deny  it  in  all  others.  There  is  no  inequality  therein  forbidden 
by  the  constitution  and  laws. 

13.  It  is  insisted  that  the  provision  imposes  a  ^penalty  for 
exercising  the  right  of  defense."  It  will  be  seen  that  if  the 
defense  is  established,  there  can  be  no  penalty;  if  it  be  not,  it 
will  be  rightly  imposed. 

14.  It  is  urged  that  the  statute  is  void  for  uncertainty,  in 
that  it  does  not  define  the  offense  for  which  the  penalties  pro- 
vided may  be  imposed.    These  offenses  are  explicitly  defined 
in  chapter  28,  acts  of  the  twenty-second  general  assembly, 
sections  11,  23.    It  is  said  that  the  statute  is  uncertain,  be- 
cause it  does  not  prescribe  what  shall  constitute  a  reasonable 
rate.     It  declares  that  the  rate  fixed  by  the  commission  shall 
be  prima  facie  evidence  that  it  is  reasonable.     But  it  permits 
the  accused  to  show  in  defense  that  it  is  not  reasonable.    The 
law  requires  reasonable  rates  to  be  charged.    What  consti- 
tatea  such  rates  is  a  question  of  fact  to  be  determined  under 
the  rules  of  the  law.     But  it  is  said  that  the  commissioners' 
rate  would  not  secure  the  accused  from  conviction  if  it  be 
shown  that  the  charges  fixed  by  the  commissioners  are  ex- 
cessive,— greater  than  is  reasonable.     But  the  purpose  of  the 
provision  authorizing  the  commission  to  fix  rates  is  to  deter- 
mine a  maximum  rate,  beyond  which  the  railroad  company 
may  not  charge.    It  may  charge  the  rate  fixed,  but  no  more. 
In  prosecutions  to  recover  penalties  for  the  violation  of  the 
statute,  the  state  is  precluded  from  denying  that  the  commis- 
rioners'  rates  are  unreasonable. 

16.  It  is  urged  that  the  fines  imposed  by  the  statutes  for 
its  violation  are  excessive,  and  forbidden  by  section  17,  article 
t,  of  the  state  constitution.  The  fines  are  intended  to  enforce 
obedience  to  the  law  by  corporations  having  great  incomes 
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and  controlling  vast  properties.  The  legislature,  in  exercise* 
of  its  wisdom,  fixed  penalties  which,  if  imposed  upon  individ- 
uals,  might  appear  excessive,  but  when  imposed-  upon  the 
corporations  would  be  esteemed  no  greater  than  is  necessary 
to  enforce  obedience  to  the  statute.  The  railroad  companies 
have  a  ready  and  efficient  way  of  avoiding  these  severe  pen- 
alties, namely,  by  obeying  truly  the  laws  of  the  state.  If 
they  do  this,  they  are  in  no  danger  of  the  penalties;  if  they 
do  not,  they  are  in  no  condition  to  complain  of  the  laws. 

16.  It  is  insisted  that  the  rates  established  under  authority 
conferred  by  chapter  17,  acts  of  the  twenty -third  general  as- 
sembly, are  absolute,  and  upon  the  questions  of  their  justice 
and  reasonableness,  are  final  and  conclusive.  The  third  sec- 
tion confers  such  authority  upon  the  railroad  commissioners. 
It  is  insisted  that  this  section  fails  to  provide  that  the  rates 
shall  be  only  prima  facie  evidence  that  they  are  just  and  rea- 
sonable. It  is  claimed  by  counsel  that  the  last  sentence  is 
unintelligible,  —  at  least  so  uncertain  as  to  be  incapable  of 
construction.  It  may  be  assumed,  for  the  purpose  of  the  ar- 
gument, that  this  position  is  correct.  It  is  evident  that  this 
section  is  not  wholly  in  the  language  used  in  its  enactment 
by  the  general  assembly;  the  history  of  the  law  supports  this 
conclusion.  The  act  containing  the  provision  is  amendatory 
to  chapter  28,  acts  of  the  twenty-second  general  assembly,  and 
confers  authority  to  fix  joint  through  rates,  which  was  not 
done  in  the  prior  statute.  That  statute  provides  that  the 
rates  fixed  by  the  railroad  commissioners  shall  be  prima /ocis 
evidence  that  they  are  just  and  reasonable.  The  amendatory 
statute  provides  that  in  making  joint  rates,  and  in  chapging 
and  revising  the  same,  the  railroad  commissioners  shall  be 
governed,  as  nearly  as  may  be,  by  all  the  provisions  of  the 
act  to  which  it  is  amendatory,  and  that  the  punishments  and 
penalties  provided  in  the  prior  act  shall  be  inflicted  for  the 
violation  of  the  amendatory  act:  See  sees.  1,  6.  No  other 
punishments  and  penalties  are  prescribed.  It  will  be  ob- 
served that  section  6,  in  express  language,  declares  that  the 
punishments  and  penalties  contemplated  by  the  act  shall  be 
inflicted  for  unjust  and  unreasonable  charges.  The  charges 
fixed  by  the  railroad  commissioners  are,  under  the  statute^ 
prima  /ood  evidence  of  their  reasonableness.  For  the  vio- 
lation of  the  law  in  charging  more  than  reasonable  joint  rates 
as  determined  by  law,  punishments  and  penalties  are  alone 
provided.    We  conclude  that,  according  to  the  obvious  con- 
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strucUon  of  the  two  statutes,  read  together,  the  joint  rates  are 
not  absolute,  but  Me  prima  facte  evidence  only  of  their  reason- 
ableness and  justice.  The  construction  of  the  statute  we  have 
adopted  gives  it  effect;  that  insisted  upon  by  the  plaintiff 
would  defeat  it  We  are  required,  under  the  familiar  rules 
of  the  law,  the  statute  being  susceptible  of  conflicting  and 
doubtful  construction,  to  adopt  that  one  which  supports  the 
statute  in  all  its  parts,  and  if  the  statute  in  some  of  its  provis* 
ions  be  so  indefinite,  uncertain,  or  unintelligible  as  to  be  in- 
capable of  enforcement,  or  be  void  because  of  conflict  with  the 
oonsUtution,  or  for  any  other  reason,  we  must  sustain  the 
statute  in  all  its  parts  which  are  not  subject  to  such  objec- 
tions. 

17.  Another  familiar  rule  of  the  law  requires  courts  to  up- 
hold statutes  unless  they  are  so  plainly  and  palpably  in  con- 
flict with  the  constitution  as  to  leave  no  doubt  or  hesitation 
in  the  judicial  mind  of  their  invalidity:  Stewart  v.  Superviaora^ 
80  Iowa,  9;  1  Am.  Rep.  238;  Central  Iowa  R'y  Co.  v.  Board  of 
Superffisore^  67  Iowa,  199;  Gates  v.  Brooke^  59  Iowa,  510; 
Morrison  y.  Springer^  15  Iowa,  804.  It  cannot  be  fairly 
claimed  that  the  statutes  in  question  are  plainly  and  without 
a  doubt  unconstitutional. 

18.  Counsel  for  the  plaintiff  insist  that  the  order  of  the 
district  court,  in  overruling  the  motion  to  dissolve  the  injuno- 
tion,  must  be  affirmed  on  this  ground:  the  motion,  to  dissolve 
admits  the  allegations  of  the  petition.  It  is  claimed  one  of 
these  allegations  is,  ^Hhat  joint  rates,  as  contemplated  by 
the  statute,  would  so  reduce  plaintiff's  income  as  to  render 
its  business  unremunerative."  It  is  insisted  that,  upon  this 
admission,  it  must  be  held  that  the  statute  in  question  would 
have  the  effect  to  deprive  the  plaintiff  of  its  property.  With- 
out inquiry  whether  the  effect  of  the  statute  upon  the  plain- 
tiff's business,  as  claimed,  would  be  ground  of  holding  it 
involved,  and  enjoining  its  enforcement,  we  think  the  loss  of 
plaintiff's  property  is  not  shown  in  the  plaintiff's  petition. 
The  language  of  the  petition  upon  which  counsel  base  the  po- 
sition under  consideration  is  this:  ''That  by  said  acts  your 
petitioner  is  denied  the  right  and  liberty  of  contracting  with 
reference  to  its  business,  and  therefore  is  its  property  taken 
from  it  without  consent,  and  it  is  compelled  to  enter  into  in- 
voluntary, unreasonable,  and  unprofitable  contracts  with  other 
railroad  companies,  at  the  instance  of  third  parties,  compel- 
Ung  the  operation  of  its  road  at  a  loss."     What  is  averred 
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here  ae  to  the  deprivation  of  property,  and  the  future  opera* 
tions  of  the  road  at  a  loss,  are  mere  conclusions  as  to  supposed 
effects.  It  does  not  amount  to  an  allegation  of  facts.  It  ia 
the  mere  statement  of  a  conclusion  that  the  road  would  be 
operated  at  a  loss  because  plaintiff  would  be  compelled  by 
Ihe  statute  to  enter  into  involuntary,  unreasonable,  and  xxjt^ 
profitable  contracts.  The  allegation  in  question  is,  indeed, 
a  conclusion  based  upon  another  conclusion  as  to  the  sup- 
posed operations  of  the  statute. 

19.  It  is  also  insisted,  that  as  the  dissolving  of  an  injunctioa 
is  a  matter  resting  largely  in  the  discretion  of  the  court,  the 
refusal  of  the  court  below  will  not  be  disturbed,  unless  it  ap» 
pears  such  discretion  has  been  abused.  But  this  rule  does 
not  apply  to  cases  involving  questions  of  law  arising  upon  the 
face  of  the  petition  itself.  If  it  appear  upon  the  face  of  the 
pleadings,  that,  as  a  matter  of  law,  the  injunction  ought  not 
to  have  been  granted,  it  will  be  dissolved*  Surely,  the  operm- 
tions  of  a  statute  of  a  state  will  not  be  suspended  by  injunctioa 
for  conflict  with  the  constitution,  under  this  doctrine  of  dis- 
cretion, when  the  petition  therefor,  upon  its  face,  shows  that 
it  is  constitutional,  or  that  it  is  not  clearly  and  without  doubt 
unconstitutionaL  The  failure  to  dissolve  the  injunction,  upon 
proper  motion,  was  not  done  in  the  exercise  of  judicial  discre* 
tion.  The  enforcement  and  obedience  to  the  rules  of  law  are 
not  left  to  the  discretion  of  the  court 

20.  The  views  just  expressed,  and  the  rules  upon  which 
they  are  based,  dispose  of  another  position  of  counsel,  namely, 
that  the  injunction  will  not  be  dissolved  on  motion,  because 
the  facts  alleged  in  the  petition  are  not  denied  by  answer,  and 
that  the  relief  sought  will  not  be  effectual  if  the  injunction 
be  not  maintained.  But  there  are  no  issues  of  fact  raised  by 
this  motion,  —  they  are  all  of  law.  The  issues  involve  the 
validity  of  the  statutes  in  question.  If  they  be  held  valid, 
no  facts  are  alleged  in  the  petition  which  will  defeat  them. 

21.  Much  is  said  in  argument  attacking  the  justice  and 
policy  of  the  statutes.  With  these  things  we  have  nothing  to 
do.  They  are  for  the  consideration -of  the  legislative  depart^ 
ment  of  the  government  alone. 

These  views  dispose  of  all  questions  arising  in  the  case,  and 
lead  us  to  the  conclusion  that  the  judgment  of  the  district 
court  ought  to  be  reversed. 

RoTHROcK,  J.  (dissenting).  It  appears  to  me  that  the 
foregoing  opinion  is  unsound  in  its  reasoning,  and  wrong  in  its 
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conclusions,  upon  two  questions  inyolved  in  the  record  in  the 
case.  These  questions  involve  the  validity  of  certain  provis- 
ions foand  in  chapter  17,  laws  of  the  twenty-third  general  as- 
sembly. I  believe  that  parts  of  that  act  are  plainly  invalid, 
and  ought  not  to  be  upheld  by  this  court;  and  it  is  proper  to 
say  here  that  the  question  as  to  the  power  of  the  legislature  to 
aathorize  the  railroad  commissioners  to  establish  and  promul- 
gate joint  rates  for  the  transportation  of  freight  over  connect- 
ing lines  of  railroad  is  not  necessary  to  be  determined  in  this 
case.  The  question  is,  Does  the  said  act,  by  reason  of  its  plain 
language,  violate  the  constitution  of  the  United  States  and  of 
this  state,  in  so  far  as  it  compels  a  common  carrier  to  perform 
service  without  compensation,  or  to  surrender  its  property  to 
another  carrier,  and  thus  deprive  it  of  its  property  without 
due  process  of  law? 

The  first  question  arises  upon  the  second  section  of  the  act. 
It  is  therein  provided  that  ^  car-load  lots  shall  be  transferred 
without  unloading  from  the  cars  in  which  such  shipments 
were  first  made,  unless  such  unloading  in  other  cars  shall  be 
done  without  charge  therefor  to  the  shipper  or  receiver  of  said 
car-load  lots,  and  such  transfer  be  made  without  unreasonable 
delay."     This  provision  of  the  law  is  absolute.     It  seeks  to 
compel  the  initial  carrier  to  deliver  its  loaded  cars  to  the  con- 
necting carrier  without  any  rule  or  regulation  for  its  return, 
and  without  its  consent,  or  to  unload  the  contents  of  the  car 
into  other  cars  without  compensation.    It  is  apparent  that  the 
initial  carrier  is  compelled  by  the  act  to  name  to  the  shipper 
a  joint  through  rate  over  all  lines  of  road  which  the  shipper 
may  designate.    The  law  attempts  to  compel  the  initial  car- 
rier, if  the  freight  be  paid  in  advance,  to  account  to  all  other 
carriers  for  their  proportion  of  the  charges,  or,  if  the  freight 
be  paid  to  the  last  carrier,  it  becomes  the  agent  or  collector 
for  all  the  others.    This  enforces  contractual  relations  against 
the  will  of  the  parties,  and  it  is  no  answer  to  say  that  it  is  not 
in  the  nature  of  a  contract,  but  that  it  is  a  rule  or  regulation 
prescribed  by  law.     It  partakes  of  the  nature  of  a  contract, 
by  whatever  name  it  may  be  called;  and  the  fact  that  carriers 
over  connecting  lines  do,  by  contract,  make  through  ship- 
ix^ents  is  no  reason  why  they  should  not  be  allowed  to  make 
their  own  contracts,  at  least  so  far.  as  to  protect  themselves  in 
the  collection  of  their  freight  charges,  and  in  the  control  of 
their  cars.    They  should  have  this  power,  or  the  law  should 
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provide  for  such  regulations  as  woald  protect  them  in  their 
undoubted  rights. 

The  second  question  is,  whether,  by  the  act  under  consider- 
ation, the  joint  rates  fixed  by  the  commissioners  are  to  be 
regarded  as  absolute.  The  last  part  of  section  8  of  the  act  is 
unintelligible.  What  is  intended  thereby  cannot  be  deter- 
mined without  the  interpolation  of  words,  so  as  to  give  mean* 
ing  to  that  which  is  absolutely  unmeaning.  I  am  not  aware 
that  any  court  has  ever,  under  the  guise  of  construction,  en- 
tered upon  the  field  of  legislation  to  the  extent  required  to  hold 
that  the  act  provides  that  the  schedule  of  rates  shall  he  prima 
facie  evidence  that  the  same  are  reasonable  and  just;  and  the 
attempt  to  find  ground  upon  which  to  hold  the  act  valid,  by 
reference  to  the  act  of  which  it  purported  to  be  amendatory, 
it  seems  to  me  is  equally  unwarranted. 

Without  elaborating  these  questions,  I  conclude  that  no 
court  ought  to  be  called  upon  to  uphold  an  act  like  this,  which 
attempts  to  control  the  most  important  rights  without  the 
semblance  of  an  effort  to  protect  the  parties  affected  thereby. 
In  addition  to  the  failure  to  make  the  third  section  intelligi- 
ble,  the  second  section  requires  that,  if  the  initial  carrier  does 
not  deem  it  prudent  to  deliver  its  car  to  the  connecting  line 
for  any  reason,  such  as  that  the  car  is  required  to  transact  its 
own  business,  or  that  it  may  have  to  institute  legal  proceed- 
ings to  procure  its  return,  the  contents  shall  be  unloaded  '*  in 
other  cars  "  without  unreasonable  delay.  It  is  to  be  supposed 
that  this  means  other  cars,  the  property  of  the  connecting  line. 
It  cannot  discharge  its  obligation  by  unloading  in  a  ware- 
house, if  the  connecting  carrier  neglects  to  furnish  other  cars. 
It  appears  to  me  that  it  will  be  time  enough  to  authorize  the 
establishment  of  through  rates  when  a  law  shall  be  passed 
making  provision  for  the  protection  of  the  rights  of  property, 
which  are  everywhere  and  at  all  times  regarded  as  sacred, 
and  of  which  the  owner  cannot  be  deprived,  even  by  legislative 
authority,  without  due  process  of  law. 

In  my  opinion,  the  order  and  judgment  of  the  district  court 
should  be  affirmed.  

Rkoulatiow  of  Carriers'  Charoks  by  thk  Stats.  —  The  state  hM  a 
right  to  regulate  tolls,  and  violates  no  contract  in  doing  so,  althongh  by  the 
acts  under  which  the  company  was  incorporated  no  express  authority  to 
fix  rates  of  transportation  was  reserved:  Stake  ▼.  Winona  etc  B,  B.  Co,,  19 
Minn.  418;  18  Am.  Rep.  345;  Nor/oil  and  WetUemR.  R,  C<K  v.  Pendleton,  86 
Va.  1004;   Wellman  v.  CMeago  etc,  R.  R,  Co,,  83  Mich.  692;  Dow  ▼.  Beideh 
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fmmt  49  Ark.  325;  In  re  SenaU  BUI  No,  69,  15  Gol.  601.  Bat  this  power  it 
mibject  to  the  limitatiofi  that  no  injastice  mast  be  done  to  the  incorporators; 
JiaUwagCo,  r,  Om,  54  Ark.  101;  and  the  enforcement  of  a  tariff  of  freight 
aud  passenger  rates  which  will  not  pay  the  expenses  of  operating  a  railroad 
is  mn  abase  of  discretion  on  the  part  of  the  rulroad  commissioners:  PenaOf 
cola  etc  E.  R,  Co,  v.  Slate,  25  Fla.  310.  Under  the  Michigan  constitution, 
it  is  held  that  it  is  for  the  legislatnre,  and  not  for  the  courts,  to  determine 
what  are  reasonable  maximnm  rates  for  the  transportation  of  passengers  and 
freight  on  the  different  railroads  of  the  state:  Wellnum  ▼.  Chicago  etc  B.  B. 
Co,,  8^  Mich.  592. 

CotfMissiONBRs'  Tariffs,  how  Fab  Conclusivk. — la  Minnesota  the  de- 
termination of  the  railroad  commission  as  to  what  is  a  proper  tariff  is  con* 
clnsiTe,  and  the  authority  thus  given  to  the  commission  is  held  not  to  be  a 
delegation  of  legislative  power:  State  y,  Chkcujo  eie,  R*y  Co.,  38  Minn.  281. 
In  Nebraska  and  Florida  the  schedules  of  the  commissioo  are  only  prima 
fade  evidence  of  the  reasonableness  of  the  charges  fixed:  State  v.  Fremont 
etc.  R.  R.  Cbi,  23  Neb.  117;  Penmcota  etc  R.  R.  Co.  ▼.  StaU,  25  Fla.  310. 

Legulatitbi  cannot  Prssortbk  a  Ruli  or  Gonclusiyk  Evidsncs: 
LiUle  Rock  etc  J?V  Co,  v.  Payi^  83  Ark.  816;  34  Am.  Rep.  55;  McCrtady 
V.  SeaeUm,  29  Iowa»  356;  4  Am.  Rep.  214;  Maguiar  v.  Henry,  84  Ky.  1;  4 
Am.  St.  Rep.  182.  The  last  two  oases  deny  the  power  of  the  legislature  to 
make  tax  deeds  condusive  as  evidence.  Bat  such  deeds  may  be  declared 
presumptive  evidence:  People  v.  Turner,  117  N.  T.  277;  15  Am.  St  Rep.  498. 

Duv  Proosss  of  Law:  See  note  to  BardweU  v.  CoUina,  20  Aol  St  Repu 
554-559. 

STATum.  —  Whrbr  Two  Statutrs  abb  so  iNOONSisniNT  that  they  can« 
not  stand  together,  the  last  repeals  the  first:  RawU  v.  Kennedy,  23  Ala.  240; 
68  Am.  Dea  289;  Bdgar  v.  Oreer,  8  Iowa,  394;  74  Am.  Dec.  316. 

Statotbs. — Prisumftion  in  Favor  or  CoNsnTnTioNALiTY  is  always 
indulged,  and  if  the  language  employed  is  capable  of  two  or  more  oonstrnc- 
tions,  any  one  of  which  is  in  harmony  with  the  constitution,  it  is  the  duty 
of  the  court  to  give  it  that  construction:  People  v.  Hayne,  83  Cal.  Ill;  17 
Sk  Rcj^  2I1|  8iaU  r.  Moore,  104  N.  a  714;  17  Am.  St  Rep.  696. 
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HUHWATB  — PBTfATB  PBOFBRTT  OANNOT  BB  TaKBN  fOB  PRtTATB  ROAIK  ^ 

A  oonstitatioiial  provtsion  aathorising  the  taking  of  private  property  for 
pablio  VM  prohibits^  by  implication,  the  taking  of  private  property  for 
any  private  ose  whatever  without  the  consent  of  the  owner.  The  es- 
tablishment of  a  highway  over  the  land  of  one  person  for  the  mere  con- 
venience of  an  adjoining  owner  ia»  therefore,  prohibited  by  implication 
by  SBch  constitutional  provision. 

Cbbtiorabi  to  set  aside  an  order  of  the  board  of  Buperyieors 
of  Webster  County,  establishing  a  road  over  the  lands  of  the 
plaintiffs.  The  district  court  annulled  and  set  aside  the  pro- 
eeedings  of  the  board,  adjudging,  in  effect,  that  it  had  ex- 
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ceeded  its  jurisdiction.     The  defendants  appealed.      Other 
facts  appear  from  the  opinion. 

Alhert  E.  Clarkej  for  the  appellanta. 

Theodore  Hawley^  for  the  appellees. 

RoTHROcK,  J.  The  issue  presented  by  the  parties  is,  whether 
the  road,  if  established,  would  be  a  private  or  public  highway, 
or  in  other  words,  whether  the  appropriation  of  the  plaiatifb' 
land  for  the  road  in  question  is  the  taking  of  private  property 
for  public  purposes.  It  must  be  conceded,  that  if  the  purpose 
is  merely  private,  the  action  of  the  board  of  supervisors  can- 
not  be  sustained.  Section  18  of  article  1  of  the  constitution 
authorizes  the  taking  of  private  property  for  public  use,  and 
this  constitutional  limitation  prohibits,  by  implication,  the 
taking  of  private  property  for  any  private  use  whatever  with- 
out the  consent  of  the  owner:  Bankhead  v.  Brown^  25  Iowa, 
640. 

The  facts  as  to  the  character  of  the  road  are,  in  subsianoo, 
as  follows:  A.  McBane  is  the  owner  of  the  south  half  of  the 
northwest  quarter  of  a  section  of  land  lying  on  the  west  side 
of  the  Des  Moines  River.  He  also  owns  a  fractional  lot  be- 
tween said  eighty  acres  and  the  river.  The  plaintifiTs  own  the 
land  adjoining  McBane's  land  on  the  south,  from  the  river  to 
the  west  line  of  the  section.  There  is  a  public,  legally  laid- 
out,  and  traveled  highway  on  the  west  line  of  the  section,  run- 
ning from  the  city  of  Fort  Dodge  to  Humboldt,  in  Humboldt 
County.  This  road  has  been  open  and  traveled  for  twenty 
years.  It  runs  along  the  whole  of  the  west  line  of  McBane's 
land.  The  dwelling-house  on  his  land  is -situated  about  a 
half  a  mile  from  this  road.  The  land  of  the  defendants  is  in- 
closed, and  used  as  a  pasture,  and  there  is  a  public  road  on 
the  south  line  of  their  land.  The  board  of  supervisors,  on  the 
petition  of  McBane  and  others,  made  the  order  complained 
of,  and  thereby  attempted  to  open  up  a  road  from  the  south 
line  of  the  plaintiffs'  land,  and  running  on  an  angle  to  the 
0outh  line  of  McBane's  land,  at  a  point  near  his  dwelling- 
house.  The  line  of  the  road  runs  nearly  north  through  the 
plaintiffs'  land  for  about  forty  rods,  and  then  nearly  in  a 
northeast  direction  to  its  northern  terminus. 

This  is,  on  its  face,  essentially  a  private  road.  It  must 
have  been  laid  out  and  established  purely  for  the  private  con- 
venience of  McBane  or  his  tenant  on  the  land.  It  is  agreed 
and  oonceded  by  the  parties  that  the  commission  appointed 
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by  the  board  to  examine  and  report  upon  the  expediency  of 

the  road  took  into  consideration  the  convenience  of  McBane 

and  his  tenant  only  in  reporting  that  the  road  was  necessary 

and  expedient.    The  appellants  rely  upon  the  cases  of  Johf^ 

9on  V.  Supervisors  of  Clayton  Co.y  61  Iowa,  89,  and  Pagels  v. 

OakSf  64  Iowa,  198;  but  these  cases  are  not  in  point.    They 

merely  determine  that,  where  a  party  has  no  access  from  his 

land  to  a  public  road,  the  public  may  properly  claim  a  right 

to  hare  access  to  the  public  by  a  public  road.     But  in  the 

case  at  bar,  it  appears  that  there  is  now  a  public  road  running 

along  the  entire  west  line  of  McBane's  land.    The  mere  fact 

that  it  would  be  more  convenient  for  him  or  his  tenant  to 

have  a  public  road  laid  out  and  established  across  the  plain- 

tiffs'  land  does  not  render  the  use  public.    He  has  the  right 

to  make  a  private  way  over  his  own  land.    Besides,  the  pol- 

iej  generally  adopted  in  this  state  is  to  establish  public  roads 

on  the  lines  of  government  subdivisions,  where  there  are  no 

obstacles  in  the  way.      But  this  last  consideration  would 

doubtless  be  within  the  discretion  of  the  board,  and  not  re- 

Tiewable  by  certiorari:  Tiedt  v.  Carstensen^  61  Iowa,  834. 

In  the  case  at  bar,  it  appears  from  the  record  and  agreed 
faots  that  the  board  acted  illegally,  and  exceeded  its  author- 
ityy  and  the  judgment  of  the  district  court  is  affirmed. 


BmHsar  Domaih— Pbotkbtt  oanvot  bs  Taksn  loa  a  Paivati  Usbi 
See  extended  note  to  Sherman  v.  Buiek,  91  Am.  Dea  585-^SS9;  end  the  follow- 
ing oasee  in  addition  to  those  cited  therein:  Beekman  ▼•  Saratoga  etc  R.  R* 
Oo.f  8  Paige,  45;  22  Am.  Dea  679;  Seudder  v.  TrenUm  Delaware  Falb  Co., 
I  K.  J.  Bq.  694;  28  Am.  Bee.  766;  Variek  ▼.  SmUh,  6  Paige,  137;  28  Am. 
Deo.  417|  JBmbmry  v.  Conner.  8  N.  Y.  511;  53  Am.  Deo.  825;  Harding  v. 
OoodUti,  8  Yerg.  40;  24  Am.  Deo.  546;  Ten  Syek  v.  Delaware  etc  Canal  Cc^ 
18  N.  J.  L.  200;  37  Am.  Deo.  233;  NeMU  ▼.  Trun^  39  IlL  110;  89  Am. 
"Deo,  290.  A  strip  of  land  cannot  he  condemned  hy  a  ooal  company  for  Mm 
ooostmetion  of  a  tramway  leading  from  the  ooal-worka  to  a  pahlio  xaUroadx 
Aotf  ▼.  Qermm  CM  Co.,  118  BL  487|  50  Am.  Bep.  8781 


604  Elliot  v.  Lanb.  [Iowa. 

Elliot  v.  Lanb. 

[82  Iowa,  «B4.] 
P088I88IOH  ov  Land  to  Oonstituti  Konoi  must  bi  UvKQinvoGAL. — 
Possession  of  land  necessary  to  impart  notice  of  title  thereto  most  be 
adverse,  exclasiye,  open,  nnequivocal,  and  notorious,  and  mast  be  in* 
oonsistent  with  the  claim  of  any  other  person.  The  possession  of  a  farm 
by  a  woman  claiming  under  an  unrecorded  deed  from  her  son-in-Uw, 
who  wss,  at  the  date  of  the  conveyance,  residing  on  the  farm,  and  Who 
continued  to  reside  thereon  after  such  date  the  sanie  as  before,  exercis- 
ing authority  to  some  extent  over  the  farm  and  the  business  of  farmings 
and  with  whom  the  grantee  resided  as  a  member  of  his  family,  is  not, 
therefore,  sufficient  to  impart  notice  of  title  under  the  deed,  even  though, 
the  grantee  generally  managed  the  business  of  the  farm,  and  sold  the 
produce  and  stock  raised  thereon,  it  not  appearing  that  she  exereisod 
exclusive  control  over  it. 

Action  to  foreclose  a  mortgage.  Nancy  J.  Jenks  intervened, 
claiming  to  hold  the  title  to  the  land  mortgaged  under  a  con- 
Teyance  to  her  by  the  mortgagors,  before  the  mortgage  was 
executed,  under  which  she  had  continuously  held  possession 
of  the  land.  The  mortgage  was  foreclosed,  the  intervener's 
petition  dismissed,  and  she  appealed.  Other  facts  appear 
from  the  opinion. 

Siilwell  and  Stewartj  for  the  appellant. 

D.  W.  Reed  and  J.  H.  Trewin^  for  the  appellee. 

Bboe,  C.  J.  1.  No  question  arises  on  this  appeal  upon  the 
decree  of  foreclosure  and  the  judgment  against  the  mortgagors^ 
Lane  and  wife,  further  than  they  would  be  affected  by  the 
intervener's  claim,  should  it  be  sustained.  The  mortgagors 
do  not  appeal,  and  therefore  the  correctness  of  the  decree  of 
foreclosure  and  of  the  judgment,  as  against  them,  is  not 
brought  in  question. 

The  only  questions  before  us  for  consideration  relate  to  and 
involve  the  intervener's  claim  to  a  large  part  of  the  land, 
which  is  pleaded  in  her  petition.  It  is  based  upon  these  al- 
leged facts,  set  out  in  the  petition  of  intervention:  Prior  to 
and  at  the  time  of  the  execution  of  the  mortgage  in  suit,  the 
intervener  alleges  that  she  was  the  owner  of  all  the  land  in* 
Yolved  in  this  suit,  except  160  acres,  and  in  possession  thereof, 
and  such  ownership  and  possession  has  continued  to  the  pres- 
ent time.  She  alleges  that  she  acquired  title  by  a  deed  of 
conveyance  executed  by  the  mortgagor  and  wife  in  1873, 
which,  however,  has  never  been  recorded,  but  that  her  pos- 
session of  the  land  has  been  of  such  a  character  as  to  impart 
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notice  to  the  world  of  her  title  and  interest  therein.  The 
plaintiff  maintained  that  the  unrecorded  deed  under  which 
the  intervener  claims  is  shown  by  the  evidence  to  be  a  forged 
instrument,  and  to  have  been  given  without  consideration,  and 
never  delivered  to  her.  We  waive  the  consideration  of  these 
positions  of  counsel,  as  it  becomes  unnecessary,  in  view  of  the 
fact  that  we  reach  the  conclusion  that  the  decree  of  the  dis- 
trict court  ought  to  be  aflSrmed  upon  other  grounds. 

2.  In  our  opinion,  the  evidence  fails  to  establish  such  a 
possession  of  the  land  in  the  intervener  as  in  the  law  will 
impart  notice  of  the  title  acquired  by  the  unrecorded  deed. 
The  character  of  the  claim  of  possession  is  shown  by  the  fol- 
lowing facts,  which  we  find  upon  the  evidence  presented  in 
the  abstract:  The  intervener  is  the  mother  of  the  wife  of 
Lane,  who  is  joined  with  him  as  a  defendant  in  this  action. 
The  land  was  conveyed  in  1871  to  Lane  by  the  person  then 
holding  the  title  thereto.  In  1872  the  unrecorded  deed 
thereto  was  executed  by  Lane  and  wife  to  the  intervener,  who 
at  the  time  was  living  on  the  land,  which  was  used  as  a  farm, 
with  Lane  and  his  family.  She  had  no  separate  possession 
of  the  house,  but  lived  in  it  as  one  of  the  family,  composed  of 
Lane  and  his  wife  and  family  and  herself.  They  all  consti- 
tuted one  family.  It  appears  that  Lane  gave  attention  to  the 
business  of  the  farm,  and  so  did  the  intervener,  and  she  pos- 
sibly more  frequently  transacted  such  business  than  Lane,  as 
he  was  often  absent  transacting  business  elsewhere.  It  is 
claimed,  and  probably  the  evidence  so  shows,  that  she  man- 
aged the  business  of  the  family,  and  sold  the  produce  and 
stock  raised  on  the  farm,  which  was  sometimes  done  by  Lane 
as  her  agent.  But  it  is  not  shown  that  she  exercised  the  ex- 
clusive control  of  the  land,  and  that  her  possession  was  of 
such  a  character  as  to  be  inconsistent  with  the  ownership  of 
the  land  by  Lane.  He  lived  upon  the  land,  and  was  the  head 
of  the  family,  occupying  it  as  a  home,  and  exercised  authority 
to  some  extent  over  the  farm  and  the  business  of  farming. 
His  possession  indicated  ownership,  for  it  proclaimed  that 
he  was  the  head  of  the  family,  and  exercised  ownership  over 
the  land.  The  possession  of  the  intervener,  as  shown  by  the 
evidence,  was  manifested  by  her  connection  with  the  farming 
operations  and  business,  and  was  wholly  consistent  with  the 
idea  of  the  ownership  of  Lane.  If  the  intervener  indeed 
owned  the  lands,  she  failed  by  her  conduct  to  proclaim  her 
ownership,  and  neglected  to  fly  the  flag  of  her  independent 
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authority,  manifested  by  acts  indicating  exclusive  ownership 
over  her  dominions.  She  thus  left  tlie  world  in  ignorance  of 
her  claims  of  right  to  the  lands.  The  possession  of  land 
which  will  impart  notice  of  title  thereto  must  be  adveree, 
exclusive,  open,  unequivocal,  and  notorious,  and  must  be  in^ 
consistent  with  the  claim  of  any  other  person:  lAnd^  ▼• 
Martinddle^  78  Iowa,  880;  Iowa  Loan  and  TnAst  Co,  y.  King^ 
58  Iowa,  698;  Thomai  v.  Kennedy,  24  Iowa,  897;  96  Am.  Dec 
740;  Toimsend  v.  LitOey  109  U.  8.  604.  We  reach  the  con- 
clusion that  the  intervener's  possession  was  not  of  the  char* 
acter  required  by  the  law  to  impart  to  plaintiff  notice  of  her 
claim  of  title,  and  that,  therefore,  the  plaintiff's  mortgage  is 
paramount  to  her  title. 

The  decree  of  the  district  court  dismissing  the  intervener's 
petition,  which  is  alone  appealed  from,  is  affirmed. 

Possession  ov  Land,  Kotioi  ov  Eqititibb  vbom.  — The  poooeaiion  of  ml 
•state  gives  constructive  notice  of  the  title  noder  whioh  the  oconpant  daioiBi 
Johnston  ▼.  Olaneey,  4  Blackf.  94;  28  Am.  Dec  45;  and  pats  a  purchsser  or 
creditor  on  inquiry  as  to  the  title  of  snch  person:  Morgan  r,  Morgan^  9 
Stew.  383;  21  Am.  Dec.  638;  QrtmHonB  y.  Carter,  3  Paige,  421;  24  Am.  Deo. 
230;  Bryan  ▼.  Bamirm,  8  Gal.  461;  68  Am.  Dec.  340;  Knox  ▼.  Thompson,  1 
Litt.  350;  13  Am.  Dec.  246;  Avent  ▼.  Arlington,  106  N.  C  377.  And  ia 
the  absence  of  inquiry,  a  purchaser  takes  the  land  subject  to  the  equities  of 
the  party  in  possession:  AfeKee  t.  Wilcox,  11  Mich.  368;  83  Am.  Deo.  743; 
JUpp  r.  Land  Syndicate,  24  Neb.  692.  The  purchaser  cannot,  by  failure  to 
aoquaint  himself  with  the  fact  of  possession,  aroid  inquiry  or  evade  the  efitect 
of  the  rule:  Bekeertr  ▼.  Cuddy,  85  Cal.  270.  But  such  possession  must  be 
notorious  and  exclusive:  Boyot  ▼.  MeCuUoch,  3  Watts  &  S.  429;  39  Am.  Dec 
35;  and  clear  and  unequivocal:  Billington  ▼.  Welsh,  5  Binn.  129;  6  Am.  Dec 
406.  The  mere  fact  that  one  takes  possession  of  land  with  the  owner  s  oon* 
sent,  makes  a  few  improToments  thereon,  and  then  enters  into  an  agreement 
for  the  purchase  of  the  legal  title,  does  not  constitute  that  open,  notorious, 
unequivocal,  and  exclusive  possession,  under  an  apparent  claim  of  ownership, 
which  is  notice  to  a  bona  fide  purchaser  of  the  legal  title:  Sat^ford  v.  Weeks, 
88  Kan.  319;  6  Am.  St.  Rep.  748.  On  the  other  hand,  where  a  certain  tract 
of  land  was  sold  to  A,  but  by  a  mistake  in  the  description  the  deed  did  not 
convey  all  the  land  purchased,  but  A  was  put  in  possession  of  the  land  in* 
tended  to  be  conveyed,  and  made  valuable  and  lasting  improvements  thereon, 
one  who  theresfter  purchased  the  laud  omitted  by  mistake  from  the  deed, 
with  notice  of  the  equitable  title  of  A,  took  the  legal  title  to  the  land,  sub- 
ject to  the  equitable  title:  Warbritton  v.  Demorett,  129  Ind.  846;  see^  further. 
Bowman  t.  Anderson,  82  Iowa,  210;  atiie,  p.  478b 
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OsAVBS  t;.   Mbrohants'  and   Bankbbs'  Inb.  Go. 

.  (81  Iowa,  637.] 

JomoBB  ov  PABnxs  FLAiHTifr  uf  AH  AonoN  ON  PoLxoT  oy  Ihsuranob.  — 
A  husband  and  wife  are  entitled  to  join  at  plaintiffs  in  an  action  upon  a 
policy  of  insurance  to  recover  for  their  respective  losses,  where  the  pol* 
ii^  has  been  issued  to  them  jointly  for  a  specified  amount^  upon  a  build- 
ing which  is  the  separate  property  of  the  wife,  and  for  not  exceeding 
an  amount  named  upon  a  stock  of  merchandise  in  said  bnildiug,  which 
marehandise  is  the  separate  property  of  the  husband,  in  consideration 
off  a  single  sum  paid  by  them  as  premium,  both  properties  having  been 
destroyed  by  fire. 

Wtmm  Ihbubahoi— FvETHXB  Pboov  ov  Loss  mat  bs  Waitbd  bt  Aobxt  ov 
GoMPAHT  WHBH,  — *  Where,  immediately  after  the  loss  of  property  in- 
Bared,  the  insurance  company  is  notified  of  the  loss,  and  within  thirty 
days  from  the  date  of  the  loss  sends  its  adjuster  to  investigate  the  loss, 
who  takes  a  sworn  statement  from  the  insured  as  to  how  the  fire  origi- 
Bated,  and  as  to  the  amount  and  value  of  the  property  destroyed,  and 
dsolares  his  satisfaction  with  the  proofs  thus  made,  the  power  given 
to  the  adjuster  to  investigate  the  loss  includes  the  power  to  take  proofs 
of  the  loss,  and  although  such  proofs  may  be  less  complete  than  the  pol- 
icy called  for,  the  adjuster  may  be  deemed  to  have  had  authority  to 
waive  any  further  proofs. 

TiiiUB  OB  Mbbohandih  Imbubbd^  TsanMOKT  ov  MBBOHANTa  Aduissiblb 
TO  Pbotb.  —  Merchants  engaged  in  different  lines  of  business,  who  saw 
a  stock  of  insured  goods  before  its  destruction  by  fire,  may  testify  as  to 
the  value  of  such  stock,  although  their  testimony  is  not  as  satisfactory 
as  might  be  desired. 

ItfABiKQ  QuBBTiQHB,  WHBB  PBBMiaBiBL&  —  When,  in  an  action  on  a  policy 
of  insurance,  the  insured  testifies  generally  as  to  the  goods  on  hand  at 
the  time  of  the  flrs^  it  is  not  improper  to  iJlow  leading  questions  to  be 
asked  him,  for  the  purpose  of  directing  his  attention  to  particular  items 
In  stock. 

IiRTBBB  FoBMnro  Pab*  09  Samb  Oobbbspohdbnob,  Admibsiblb  IB  Byx- 
DBKOB  WHBH.  — When,  in  action  on  an  insurance  policy,  the  defendant 
baa  introdnced  in  evidence  its  letteca  to  the  plaintiff  in  relation  to  the 
loos  in  question,  the  plaintiff  has  the  right  to  put  in  evidence  letters 
written  by  him  to  the  defendant,  which  form  a  part  of  the  same  corre- 
apondenoe^  although  they  contain  declarations  prejudicial  to  the  defend* 
ant. 

AcnoH  on  a  policy  of  insurance,  alleged  by  the  plaintiffs  to 
have  been  issued  to  them  by  the  defendant  upon  a  building, 
and  a  stock  of  merchandise  therein.  The  plaintiffs  alleged 
that  the  property  insured  was  totally  destroyed  by  fire,  and 
that  it  was  worth  the  amount  for  which  it  was  insured.  They 
also  alleged  that  the  defendant,  by  its  adjuster,  took  proofs  of 
the  loss,  and  waived  all  farther  proofs  of  loss,  and  declared  its 
eatisfaction  with  the  proofs  made.  The  defendant,  in  its  an- 
swer, admitted  the  execution  of  the  policy,  but  denied  that  it 
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or  its  agents  bad  waived  the  right  under  the  policy  and  lawi 
of  Iowa  to  demand  full  and  complete  proofs  of  loss.  It  also 
denied  that  the  property  was  of  the  value  alleged,  and  that  it 
was  totally  destroyed.  It  admitted  the  issuing  of  the  policy, 
but  denied  that  any  notice  or  proofs  of  loss  were  ever  given  or 
made.  It  alleged  that  the  plaintiffs,  in  their  application,  rep- 
resented that  an  inventory  of  the  goods  had  been  taken  in 
June,  1887,  showing  that  their  value  was  two  thousand  one 
hundred  dollars,  whereas  they  knew  that  no  inventory  had 
been  then  made,  nor  for  a  long  time  prior,  and  that  the  last 
inventory  taken  showed  that  the  goods  were  of  a  much  less 
value  than  two  thousand  one  hundred  dollars.  The  defend- 
ant also  alleged  that  the  building  was  the  sole  and  separate 
property  of  M.  E.  Graves,  and  that  the  goods  were  the  sole 
and  separate  property  of  T.  J.  Graves,  neither  having  any 
ownership  in  the  property  of  the  other,  and  that  there  was, 
therefore,  a  misjoinder  of  parties  plaintiff*,  and  that  the  plain- 
tiffs were  not  entitled  to  maintain  this  action.  It  also  alleged 
that  the  plaintiffs  were  estopped  by  the  terms  of  the  policy 
from  claiming  the  waiver  alleged.  There  was  a  verdict  of 
$1,520  for  the  plaintiffs,  and  from  the  judgment  entered 
thereon  the  defendant  appealed.  Other  facts  appear  from  the 
opinion. 

A.  J.  Baker  and  A.  A.  Hashins^  for  the  appellant 

E.  W.  Curry y  and  PariBh  and  Hoffman^  for  the  appellees. 

QiVBN,  J.  1.  We  first  inquire  whether  there  is  a  misjoinder 
of  parties  plaintiff.  It  appears  without  question  that  the 
plaintiffs  did  own  the  property  insured  separately,  as  alleged, 
neither  having  any  interest  in  the  property  of  the  other,  ex- 
cept as  it  arose  from  their  relation  as  husband  and  wife,  and 
the  husband's  occupancy  of  his  wife's  store  building.  The 
policy  is  to  them  jointly,  is  for  a  specified  amount  on  the 
building,  and  not  exceeding  a  specified  amount  on  the  goods, 
and  was  issued  in  consideration  of  the  single  sum  paid  as 
premium. 

Appellant  claims  the  rule  to  be,  ''that  if  the  interest  be 
joint,  the  action  must  be  joint,  although  the  words  are  several; 
and  if  the  interest  be  several,  the  covenant  will  be  several, 
although  the  terms  of  it  be  joint."  Authorities  are  cited  sus- 
taining this  rule,  and  it  is  contended,  that  as  the  plaintiffs' 
interests  were  several,  they  cannot  maintain  a  joint  action, 
though  the  covenant  in  the  policy  is  by  its  terms  to  them 
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jointly.  Whether  such  is  the  rule  at  common  law  we  need 
not  inquire^  as  the  question  must  be  determined  upon  the  pro* 
▼isions  of  our  statute,  which  is  as  follows:  — 

**  Sec.  2545.  All  persons  having  an  interest  in  the  subject 
of  the  action,  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  where  it  is  otherwise  provided  in 
this  code." 

In  Skiff  V.  CroUf  21  Iowa,  459,  it  was  held  that  under  this 
Bection  sureties  who  had  paid  money  for  their  principal  in 
equal  amounts  may  join  in  an  action  to  recover  the  whole 
amount.    It  is  there  said:  *'  What  good  reason  can  be  given 
why  we  should  hold  that  each  must  bring  a  separate  action, 
and  thus  vex  the  defendant  With  several  suits  instead  of  one? 
Under  the  section  quoted,  the  plaintiffs  may  join,  or  they 
might,  as  heretofore,  have  brought  their  separate  action,  each 
for  the  amount  he  paid."    That  these  plaintiffs  may  be  en- 
titled to  different  amounts  is  no  reason  why  they  should  be 
driven  to  separate  actions  upon  the  covenants  that  are  to 
them  jointly:  Fauble  v.  Datris^  48  Iowa,  462.    Cases  cited  by 
the  appellant  are  clearly  distinguishable  from  this.    Rhoads 
T.  Bcoth^  14  Iowa,  675,  was  a  joint  action  by  several  plaintiffs 
for  malicious  prosecution,  and  it  was  held  that  the  damages 
were  personal  to  each,  and  that  they  could  not  join.    Cogswell 
▼.  Murphy f  46  Iowa,.  44,  was  against  several  separate  owners 
of  stock  to  recover  damages  4one  by  all  of  the  stock,  and  it  was 
held  that  a  joint  action  did  not  lie  against  the  owners.    Sort 
▼.  Yaw^  46  Iowa,  823,  was  to  recover  damages  for  fraudulent 
representations  made  to  the  plaintiffs,  whereby  each  was  in* 
dnced  to  enter  into  separate  and  independent  contracts  with  the 
defendant    MendenhaU  v.  fPtbon,  54  Iowa,  589,  was  an  action 
for  trespass  against  two  defendants  and  on  contract  against 
one,  with  a  verdict  against  both  for  the  trespass.    There  was 
no  evidence  against  one  defendant,  and  it  was  held  error  to 
refuse  an  instruction  to  discharge  that  defendant,  as  improp- 
erly joined  in  the  action.    Independent  School  Diet.  etc.  v.  In- 
dependent School  Dist,^  50  Iowa,  322,  was  by  several  plaintiffs 
on  an  implied  contract,  which,  if  it  did  arise,  was  to  each 
plaintiff  separately.    It  is  said  in  that  case  that  it  is  not  the 
rale  in  this  state  to  allow  a  joinder  of  plaintiffs  where  the 
same  result  must  follow.    Clearly,  that  the  same  result  will 
follow  is  not,  of  itself,  ground  for  a  joint  action.    They  must 
have  an  interest  in  the  subject  of  the  action,  and  in  obtaining 
the  relief  demanded.    It  will  be  noticed  that  in  none  of  these 
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cases  was  the  cause  of  action  based  upon  a  covenant  running 
jointly  to  the  plaintiff,  and  for  a  single  consideration.     It  may 
be  questioned  whether  the  defendant,  having  contracted  with 
the  plaintiffs  jointly,  is  not  estopped  from  denying  the  joiat 
obligation;  but  this  we  do  not  determine:  Thompson  v.  City  of 
Keokuk,  61  Iowa,  187.    As  bearing  somewhat  upon  this  qaee- 
tion,  see  also  Under  v.  Lake,  6  Iowa,  164;  MeNamee  v.  Oarpenr 
ter,  56  Iowa,  276;  Kausal  ▼.  Minnesota  etc.  In$.  Aas^n,  31  Minn. 
17;  47  Am.  Rep.  776.    Section  2548  of  the  code  provides  that 
**  persons  having  a  united  interest  must  be  joined  on  the  sanne 
side,  either  as  plaintiffs  or  defendants,  except  as  otherwise 
provided  by  law.'*    By  this  policy,  and  for  all  the  purposes 
of  the  insurance,  the  interests  of  these  plaintiffs  in  the  in- 
sured property  was  united.    If  this  was  an  action  against  the 
plaintiffs  on  this  contract  of  insurance,  they  would  not  be  heard 
to  plead  a  misjoinder,  in  the  face  of  section  2550,  as  to  joinder 
of  defendants;  they,  as  well  as  this  defendant,  being  jointly 
bound  by  the  contract.    We  are  of  the  opinion  that  there  is 
no  misjoinder  of  parties  plaintiffl 

2.  A  number  of  the  errors  assigned  arise  out  of  the  follow- 
ing facts  with  respect  to  notice  and  proof  of  loss,  and  the  al- 
leged waiver  of  other  proofs  of  loss  than  the  statement  made 
to  Mr.  Overton:  It  is  provided  in  the  policy  that  "  in  case  of 
loss  the  assured  shall  forthwith  give  written  notice  thereof  to 
the  company  •  •  •  •  within  sixty  days;  render  an  account  of 
the  loss,  signed  and  sworn  to;  state  how  the  fire  originated; 
give  copies  of  the  written  portions  of  all  contracts  thereon; 
also  actual  cash  value  and  ownership  of  the  property,  and  the 
occupation  of  the  premises."    The  loss  occurred  January  % 
1888,  and  on  February  2d  following,  F.  C.  Overton  was  sent 
by  the  defendant  to  the  place  of  the  loss,  to  investigate  with 
respect  thereto.    There  is  dispute  as  to  what  he  was  author- 
ised to  do,  but  it  is  unquestioned  that  he  did  then  and  there 
take  a  written  statement  under  oath  from  the  plaintiff,  T.  J. 
Qraves.    That  statement  shows  that  Graves  was  sworn  to 
**  true  answers  make  to  all  questions  propounded  to  him  by 
T.  C.  Overton,  adjuster  of  the  Merchants'  and  Bankers'  Insar* 
ance  Company  of  Des  Moines,  Iowa,  touching  my  loss  and 
elaim  on  account  of  loss  by  fire,"  etc.    The  statement  was 
taken  in  narrative  form  in  response  to  questions  asked  by 
Overton,  and  it  is  with  reference  to  how  the  fire  originated, 
and  contains  statements  as  to  an  inventory  of  goods,  the 
amount  thereof,  the  amount  and  bills  of  subsequent  purchases, 
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and  the  current  expenses  of  the  assured,  thereby  tending  to 
show  the  value  of  the  goods.  There  was  testimony  tending 
to  sustain  the  plaintiffs'  allegation  that  Mr.  Overton  waived 
all  different  or  further  proofs  of  loss,  and  declared  the  satis- 
faction of  the  defendant  with  the  facts  and  proofs  so  made. 
In  subsequent  letters  from  the  defendant's  secretary,  Mr.  Over- 
ton is  spoken  of  as  ^^  our  adjuster,"  and  the  plaintiffs  are  called 
upon  to  furnish  original  invoices  and  bills  of  lading  from  date 
of  last  inventory.  There  was  also  testimony  tending  to  show 
that  the  plaintiffs  immediately  notified  the  defendant's  agent 
who  had  solicited  the  risk  of  the  fire,  and  that  he  notified  the 
company. 

The  written  statement  made  to  Mr.  Overton  is  in  substan- 
tial compliance  with  all  that  the  policy  requires  as  proofs  of 
loss,  except  that  no  copies  of  written  portions  of  contracts  are 
mentioned,  nor  the  occupation  of  the  premises  stated.  There 
was  no  question  as  to  the  occupation,  and  we  may  infer  from 
the  absence  of  any  mention  of  contracts  that  there  were  none. 
It  is  said  there  was  no  mortgage  or  other  lien  upon  any  of 
said  property.  If  this  statement  was  not  a  sufficient  render- 
ing of  an  account  of  the  loss,  it  was  evidently  so  complete  that 
Mr.  Overton  might  more  readily  accept  it  as  sufficient  proof 
of  loss  than  one  which  was  less  so.  It  was  not  a  question  as 
to  whether  Mr.  Overton  had  authority  to  and  did  waive  the 
making  of  any  proofs  of  loss,  but  rather  whether  he  waived 
further  proofs,  —  whether  he  accepted  this  statement  as  suffi- 
cient That  there  was  testimony  tending  to  show  that  he  did 
00  accept  it  is  not  disputed.  As  to  Mr.  Overton's  powers,  the 
defendant's  secretary  testifies  that  he  was  sent  to  investigate 
the  circumstances  of  the  fire,  and  that  he  was  afterwards  ap* 
pdnted  to  adjust  the  loss.  Taking  proofs  of  loss,  as  required 
by  the  policy,  would  seem  to  be  a  very  ready  and  proper  way 
of  investigating  '^  the  circumstances  of  the  fire."  The  state- 
ment taken  by  Overton  was  sent  to  and  acted  upon  by  the 
defendant,  as  shown  by  letters  calling  for  further  proofs,  from 
which  to  determine  the  value  of  the  goods  lost.  We  think 
from  all  the  evidence  the  jury  might  find  that  Mr.  Overton 
had  the  power  to  take  proofs  of  loss;  that  he  did  waive  any 
other  proofs  than  the  statement  taken,  and  did  express  him- 
■elf  as  satisfied  therewith.  It  follows  that  the  errors  assigned, 
apon  the  theory  that  there  were  no  proofs  of  loss,  and  that 
Overton  did  not  have  authority  to  waive  proofs  of  loss,  are  not 
well  founded.    There  is  a  marked  difference  between  author- 
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ity  to  and  waiving  of  any  proofs  of  loss  by  an  agent,  and  au- 
thority to  and  waiving  any  further  proofs  than  those  taken  by 
him.  The  cases  cited  are  all  of  the  first  class,  and  therefore 
not  applicable  to  this.  As  stated,  there  was  testimony  tend- 
ing to  show  that  the  defendant  had  notice  of  the  fire  soon 
after,  through  its  soliciting  agent;  but  whether  it  did  or  not, 
it  is  evident  that  it  had  notice  upon  which  it  acted.  Having 
acted  upon  the  notice  it  had,  it  must  be  taken,  in  the  absence 
of  objection,  to  have  waived  any  other  or  different  notice. 

3.  One  Crawford  was  called  by  the  plaintiffs  to  testify  as 
to  the  value  of  the  goods.    He  stated  that  he  had  two  and  a 
half  years' experience  in  the  hardware  business;  was  then 
keeping  a  drug  store  near  the  plaintiffs'  place  of  business,  and 
practicing  medicine;  that  he  was  frequently  in  the  plaintiffs' 
store;  that  it  seemed  to  be  well  filled;  did  not  notice  any  de- 
pletion of  stock  before  the  fire;  and  that  in  his  judgment 
there  was  from  fifteen  hundred  to  sixteen  hundred  dollars' 
worth  of  goods,     Mr.  Early,  a  grocer  in  the  same  town,  but 
who  had  taken  no  particular  notice  of  Graves's  groceries,  gave 
as  his  judgment  that  they  were  worth  from  two  hundred  to 
three  hundred  dollars.    The  appellant's  objections  to  this 
testimony  were  overruled,  of  which  it  complains.     It  is  not  as 
satisfactory  as  would  be  desired  in  arriving  at  the  value  of 
the  goods  destroyed,  and  yet  it  cannot  be  said  that  it  is  so 
remote  as  to  not  bear  upon  that  question.     In  this,  as  in 
many  cases  of  the  kind,  there  are  no  books  and  invoices  from 
which  to  ascertain  the  value;  and  of  necessity  the  testimony, 
which  is  less  convincing,  must  be  received  and  considered. 
We  think  there  was  no  error  in  receiving  this  testimony^  and 
leaving  its  weight  to  be  determined  by  the  jury. 

4.  Upon  examination  of  the  plaintiff  T.  J.  Graves,  and 
after  he  had  stated  generally  concerning  the  goods  on  hand, 
be  was  asked  a  great  many  questions  in  chief,  such  as,  *'  Did 
you  have  any  augers?" — all  of  which  were  objected  to  as  lead- 
ing. They  were  leading  in  form,  and  yet  the  circumstances 
were  such  as  to  justify  questions  thus  directing  the  attention 
of  the  witness  to  each  particular  item. 

5.  Objection  was  made  to  letters  written  and  sent  by  the 
plaintiffs  to  defendant,  on  the  grounds  that  they  contained 
statements  in  favor  of  the  plaintiffs,  and  that  they  were  not 
entitled  to  have  their  own  declarations  admitted  in  their 
favor.  These  letters  were  a  part  of  the  correspondence  with 
the  defendanti  and  form  simply  one  side  of  the  conversation 


Alaj,  1891.]    G&AYsa  v.  Mbbghants'  rrc.  Ins.  Co.  513 

lyy  letters;  aod  defendant's  letters  being  admitted,  they  were 
«daiii8sible  as  part  of  the  correspondence.  One  of  plain ti'ff's 
letters  referred  to  Mr.  Orerton  as  "  yonr  adjuster.^  The  ap- 
pellant contends  that  thej  were  not  entitled  to  this  statement 
AS  evidenoe  thai  he  was  the  defendant's  adjneter.  Certainly 
not,  miless  the  defendant  in  reply  admitted  it,  or  was  silent 
<m  that  snligect.  Without  diBcnssing  them  fm^iher,  we  will 
flay  that  we  are  very  dear  that  the  letters  were  properly  ad- 
mitted. 

On  hie  examination,  Mr.  Overton  was  asked  whether  he 
was  engaged  in  any  capacity  by  the  defendant ''  other  than  to 
«imply  take  the  answers  of  Mr.  Graves,  and  to  report  the  facts 
in  reference  to  the  fire.''  The  plaintiffs  objected,  on  the 
grounds  that  the  defendant  sent  him  there  as  an  adjuster, 
and  he  held  himsdf  out  to  the  plaintiffs  as  sneh,  and  cannot 
now  okum  fliat  he  was  not  The  ejection  was  sustained, 
and  the  appellant  complains.  That  he  did  hold  himself  out 
to  the  plaintiffs  as  an  adjuster  is  shown  in  the  statement  he 
took,  and  in  a  letter  of  February  8th  following,  the  defendant 
speaks  of  him  as  ''our  adjuster."  The  question,  however,  was 
not  whether  he  was  an  adjuster,  but  whether  he  had  authority 
to  take  proofiB  of  loss,  and  waive  any  further  than  those  taken, 
or  **to  simply  take  the  answers  of  Mr.  Graves,  and  to  report 
the  facts  in  reference  to  the  fire."  There  was  no  prejudice  in 
sustaining  this  objection,  as  Mr.  Kirkham,  the  secretary,  tes- 
tified afterwards  that  Overton  '^  was  instructed  to  make  in- 
vestigation as  to  the  eircumstances  of  the  fire,  and  he  was 
instructed  positively  not  to  take  any  proofs  of  loss."  He  also 
explained  the  letter  of  the  8th  by  saying  that  Overton  was 
then  authoriaed  to  adjust  this  loss.  If  Overton  was  instructed 
not  to  take  any  proofs  of  loss,  we  have  seen  that  he  exceeded 
his  instructions  by  taking  them,  and  that  the  defendant  re- 
ceived  and  acted  upon  them  from  him  as  *'  our  adjuster,"  as 
shown  by  the  correspondence. 

This  discussion  disposes  of  all  the  errors  assigned  and 
argued,  and  leads  us  to  the  conclusion  that  the  judgment  of 
the  district  court  should  be  affirmed. 


iMmnuum,  ^Fowaa  ov  Aosbtt  to  Waive  OonnnoiiB  or  Rnraor  «o 
NonoB  AMD  Paoofs  ov  Lobb  may  b«  axeroised  by  parol,  in  spite  of  a  pro- 
rision  that  no  agont  ean  chaago  the  termi  or  oooditiooa,  and  tiie  same  shaU 
not  be  ohaaged  or  iraived,  except  in  writing  signed  by  the  president  or  seo> 
retary:  Carmn  ▼.  Jersey  (My  etc,  Iw.  Oo.,  43  N.  J.  L.  800;  39  Am.  Rep.  684. 
Power  to  wai^e  a  statement  of  loss  is  not  possessed  by  a  local  .i;^cat  of  aa  ia« 
AM.  St.  Rxr.,  Vol.  XXXL— 33 
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nmaee  oompaay,  who  htm  nerer  been  held  oat  by  it  aa  pooesa  •  ao j  other 
mthority  than  to  raoeiye  propoaals  for  insorance,  fix  rates  of  picmiam,  mod 
iisoe  polioies,  and  who  has  neyer  acted  in  aettlement  of  losses:  8ndth  v. 
Ifiagara  firt  Ins.  Ob.,  00  Vi.  682;  6  Am.  St  Rep.  144.  The  oondition  as  to 
famishing  proofs  of  loss  in  a  oertain  time  is  deemed  to  be  waired  when  thm 
adjoster  persistently  demands  farther  proofs  of  loss:  DlbbreU  t.  Qeoryia  dCm 
iiu.  Oo,t  110  N.  0.  193;  28  Am.  St.  Rep.  678.  Aletter  written  by  any  agent 
of  the  oompany,  inclading  one  appointed  to  inrettigate  the  cironmstances 
attending  the  fire  and  to  adjust  losses,  is  admissible  in  eridenoe  to  explain 
4W  exonse  delay  in  famishing  proofs  of  loss:  Day  t.  DweUing-hoiue  Ina.  Oo^ 
81  Me.  244.  As  to  waiter  of  forfeitnre  by  demand  of  farther  proofs  tui 
kaa,  see  note  to  WhecUon  t.  North  BrUish  etc  Im,  Co.,  0  Am.  St.  Rep.  236- 


WmnuBMB  —  Lbadino  QuEsnonB:  See  note  to  Tumey  t.  State,  47  Am. 
Deo.  81-86.  Where  a  qaestion  leading  in  form  merely  relates  to  the  snbjaot* 
aaatter,  it  thonld  be  allowed:  StringfeUom  t.  StaU,  26  Ma  167;  69  Am.  Deo. 
S47;  and  oases  dted  at  page  84  of  the  note  jost  referred  to. 

Tbiaii.  —  ADMTgaioii  ov  Part  ov  a  TBAHSAonov,  OomnnuATioH,  <hk 
Dooviuarr  BirrtTLis  the  opposite  side  to  the  admission  of  tha  wlioU  «f  iti 
8m  B0fca  lo  JSoMfi  T.  irUtei,  82  Am.  Deo.  S4S-846. 


Johnson  v.  Millbb. 

(82  Iowa,  688.] 

MAUOioim  Fbosvootiov— QmsKAL  Vbrdiot  nr  Aonov  iob,  Prksitic^ 
noH  Aribino  fROK.  —  Where  the  jary  retarn  a  general  Terdict  in  faror 
ol  the  plaintifF  in  an  aetion  for  malioioas  proseoation,  it  mnst  be  pre- 
■amed,  in  the  abeenoe  of  a  special  finding  to  the  contrary,  that  they 
loand  that  the  eriminal  proseoation  complained  of  was  institnted  by  the 
defendant. 

MAUOioini  Prosiodtioh— Bujar  ni  Plaintiti's  Guilt  n  Indibprnsablr. 
—In  an  action  for  maUcioas  prosecation,  it  is  no  defense  that  the  pro^ 
•ontion  was  institnted  by  the  defendant  npon  the  adrioe  of  connselt 
after  a  fall  and  fair  statemeat  to  him  of  all  the  material  fticts  in  tiM 
case,  when  it  appears  that  the  defendant  did  not  believe  the  aocased  to 
begailty. 

ftORABLB  CAUSB,  WaHT  OP,   IlfVERRKD  IBOM  GrMRRAL  VrRDIOT  WHRV.  — 

From  a  general  verdict  for  the  plaintiff  in  an  action  for  malioioas  proee- 
ention,  it  may  be  inferred  that  the  jary  foand  a  want  of  probable  canse^ 
and  snoh  general  verdict  is  reconcilable  with  a  special  finding  of  facts 
■nfficient  to  warrant  a  saspicion  of  the  plaintiff's  gnilt^  bat  not  sufficient 
to  lead  to  a  belief  of  his  guilt,  upon  the  theory  that  the  defendant  did 
not  belicTe  the  plaintiff  to  be  guilty. 
Arrbst  OB  Judgmbbt,  Motioh  in,  whbn  onlt  Ayailablb.  —  A  motion 
in  arrest  of  judgment  is  available  only  when  the  facts  stated  in  the  peti- 
tion do  not  entitle  the  plaintiff  to  any  relief  whatever. 

Action  for  malioious  prosecution.    The  facts  appear  from 
the  opinion. 
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Boiea,  Husted^  and  Boies^  for  the  appellants. 

IFhsder  and  MoffiU^  and  Wolf  and  HanUy^  for  the  appellee. 

Otvbh,  J.    1.  The  qnestione  presented  .by  this  appeal  arise 

upon  the  defendants'  motion  for  judgment,  and  their  mo» 

lion  in  arrest  of  jndgment     Twenty-eight  special  interrog^ 

atones  were  submitted  to  and  answered  by  the  jury,  two- 

of  which  were  at  the  request  of  plaintiff,  and  twenty-six 

at  the  request  of  defendants.     The  defendants'  motion  for 

jndgment  on  the  special  findings  is  upon  three  grounds,. 

namely:  **  1.  Because  it  is  established  thereby  that  defend* 

ants  did  not  institute  or  commence  the  criminal  prosecution 

complained  of  by  plaintiff;  2.  Upon  the  facts  found,  they  are 

protected  by  the  advice  of  counsel;  8.  Upon  the  facts  found, 

there  was  probable  cause  for  prosecution."   The  interrogatories 

are  not  only  numerous,  but  somewhat  lengthy,  and  it  is  un» 

necessary  to  an  understanding  of  the  questions  discussed  that 

we  more  than  state  their  substance  in  conneetioii  with  the 

questions  under  consideration. 

2.  There  is  no  direct  finding  as  to  whether  the  defendants 
did  commence  the  criminal  prosecution  complained  of.  In 
the  absence  of  a  special  finding  to  the  contrary,  we  must  pre- 
sume from  the  general  verdict  that  the  jury  found  that  the 
defendants  did  commence  the  criminal  prosecution.  Such  a 
finding  was  necessary  to  be  made  before  they  could  find  a  ver- 
dict for  the  plaintiff,  and  all  questions  arising  in  the  case,  not 
covered  by  the  special  findings,  are  to  be  considered  as  hav* 
ing  been  found  in  favor  of  and  covered  by  the  general  verdict: 
Cook  V.  Howe,  77  Ind.  442;  Rice  v.  Manford,  110  Ind.  596; 
LastUer  v.  Jaehman,  88  Ind.  118;  Aeton  v.  Coffman,  74  Iowa, 
17.  It  is  fairly  inferable,  from  the  findings  hereafter  noticed, 
that  the  jury  did  fully  understand  this  issue,  and  find  that 
the  defendants  not  only  commenced  the  prosecution,  but  did 
have  something  more  to  do  with  prosecuting  a  second  indict- 
ment  than  merely  to  state  facts  within  their  knowledge  to  the 
district  attorney. 

8.  In  response  to  the  second  interrogatory  submitted  by  the 
plaintiff^  the  jury  found  that  the  defendants,  in  the  prosecu- 
tion of  the  plaintiff,  did  not  *'act  in  good  faith,  upon  the  advice 
of  counsel,  believing  the  plaintiff  guilty  of  such  charge."  The 
following  questions  submitted  at  the  request  of  the  defendants 
were  answered  in  theafiBrmative:  — 
**  If  you  have  answered  plaintiff's  second  interrogatory,  that 
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defendants  did  not  aci  in  good  faith,  upon  the  advice  of  coun- 
sel, believing  plaintiff  to  be  guilty,  will  you  now  answer 
whether  defendants  fally  and  fairly  stated  to  the  prooeeoU 
ing  attorney  all  of  ibe  material  £ic4a  fiir  and  agaiaat  the 
theory  of  plaintiff's  gailt,  which  had  cotna  to  their  knovl* 
•dgd  before  the  first  indictmeHt  ?    ▲.   Yes. 

''  Q.  Did  the  district  attorney,  after  such  statemeni^  advise 
defendants  that  there  was  probable  cause  to  belief  the  plain- 
tiff guilty,  and  ad  viae  defnklants  that  his  case  should  be  sob- 
mi  tted  to  the  grand  jury?    A.  Yes. 

'^  Q.  Did  defendants  go  before  such  grand  jury  by  i^eaaon 
of  his  advice,  and  in  obedience  to  a  subpceoa^  legally  served 
upon  them,  and  give  their  evidence,  and  the  only  evidence 
which  they  gave  on  that  oocasion  ?    A.  Yes.'^ 

It  will  be  seen  from  these  findings  that  while  the  jury  found 
that  the  defendants  fully  and  fairly  stated  to  the  prosecuting 
attorney  all  of  the  material  facts  for  and  against  the  plainti£^ 
which  had  come  to  their  knowledge,  they  did  not  believe  the 
plaintiff  guilty  of  the  larceny.    The  contention  is,  whether 
the  advice  of  counsel  is  a  protection  to  one  who  commences  a 
prosecution  against  another  who  is  not  guilty,  and  whom  he 
does  not  believe  to  be  guilty.    It  is  good  faith  that  excuses 
from   wrongfully  commencing  or  continuing  the  criminal 
prosecution.    Certainly  one  cannot  be  said  to  act  in  good 
faith  who  causes  the  prosecution  of  another  on  a  charge  of 
which  he  does  not  believe  him  guilty.    In  Oenter  v.  Spring^  2 
Iowa,  393,  it  is  said,  as  the  general  expression  of  the  rule,  that 
if  '^  the  defendant  misrepresents  the  fact  to  such  counsel,  if 
he  does  not  act  in  good  faith  under  the  advice  received,  if  he 
does  not  himself  believe  that  there  is  cause  for  the  proeecu* 
tion  or  action,  he  will  not  be  protected.''     In  Acton  v.  Cqffman^ 
74  Iowa,  17y  the  court  instructed  that  if  the  defendant  acted 
in  good  faith  upon  the  opinion  given  by  the  attorney,  ^*that 
he  believed  himself  tiiat  there  was  cause  for  the  prosecution," 
then  he  is  not  liable.     In  that  case,  the  jury  found  specially 
that  the  defendant  did  seek  the  advice  of  counsel;  that  the 
attorney,  with  a  full  knowledge  of  the  facts,  advised  that  a 
suit  was  maintainable,  and  that  the  defendant  acted  on  that 
advice  in  commencing  the  prosecution.     In  that  case,  as  in 
this,  the  question  was,  whether  the  facts  thus  found  conclu- 
Bively  show  that  the  general  verdict  is  so  inconsistent  there- 
with that  it  must  be  set  aside.    The  court  says:  '^  It  must  be 
assumed  that  the  jury  followed  the  instructions  above  set  oat 
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Tberefcre  tliej  matit  liave  tmod  tiiat  ahhongli  the  plaintiff 
stated  the  &eli  to  ijif'""*^,  and  adad  on  the  advice  of  counsel 
ie  commeiidiig  the  criminal  action,  jet  in  doing  bo,  he  did 
not  act  in  good  fiuA,  or  that  he  himself  did  not  beliere  there 
was  probaMa  eaoae  far  praaeeotion.''  In  that  case,  as  in  this, 
the  inatraetiott  vas  not  excepted  to,  and  constituted  the  law 

cfthecaaa 

It  is  contended  fliat  the  finding  that  the  defendants  did 
not  act  in  good  fidth,  npon  the  advice  of  counsel,  beUeffng 
the  plaintiff  gmltf  of  the  charge^  is  the  finding  of  a  mere  in* 
ferenoe  or  eondosion,  and  is  overcome  by  the  other  findings* 
If  it  be  the  finding  of  a  mere  conclusion,  it  is  sustained  hj  the 
general  verdict,  and  there  is  nothing  in  the  other  findinp  to 
negative  it|  as  it  ia  nowhere  found,  even  bjr  inference,  that  the 
ddendants  bdieved  the  plaintiff  guilty. 

4  Probable  cause  is  defined  to  be  ^S  reasonable  groond 
of  suspicion,  supported  by  circumstances  sufficiently  atioi^ 
in  themselves  to  warrant  a  cautious  man  tn  the  belief  that 
the  person  accused  is  guilty  of  the  offense  with  iHiieh  he  if 
charged."  It  ie  a  mixed  question  of  fact  and  law«  The  ptIL- 
denoy  of  the  ctreumstancee  to  oonstitnte  prebaUe  eaiwir  m  0 
question  of  law  for  the  court,  and  the  enieommllbi^  ti.'VM^ 
stances  is  far  tiie  determination  of  the  juiy:  Chaiir  %,  Bffimg^ 
2  Iowa,  89S,  and  authorities  therein  cited* 

The  facts  ibund  by  the  jury  are,  in  aiAi<ai»»t  ^^^10^  f-r^ 
calves  were  stolen  from  defendant  Porenaa  «a  vn^  -^  -j  •  -/ 
June  8, 1874,  in  Jones  County.  In  October  lulive*^^  f-^^ 
man  found  the  calves  in  the  possession  of  deferui^v^r  ?  vv^ 
in  Green  County.  Potter  claimed  to  hasv  yi^'^'  ijm^  ^m( 
calves  of  the  plaintiff,  in  Jones  County;  en  Jbie  4L  V^<^ 
Poreman  soon  after  communicated  ttiear  fiMr  *a  v^  %'^  •"  ^ 
who  conceded  that  he  did  sell  the  calvea  to  ?v>9'  >-  -r  -^  ^.'  t 
June  4, 1874,  and  claimed  that  he  had  piRrns^iy^  >>-'  v-  < 
running  on  a  common  six  or  seven  onTise  ^.«*:  ?  <^-  -^^  t 
place,  cf  a  Btranger  who  said  hia  name  wm  «**-  91  ^^  -^ 
eleven  o'clock,  on  or  about  Jnne  4fii,  ^  -^  ^  .,^,^\.  ^ 
pasture  rix  or  seven  miles  away,  whese  ne  ^ 
the  calves,  but  did  not  find  the 
thereafter  settled  with  Potter  for 
for  the  value  thereof;  and  that  Ae  ;}r 
other  explanation  of  his  possesawMt  ^'    .  >   >^  -  ^ 

fendants  prior  to  the  connneaeemen*  if    •  * 

cation.    The  further  findiap  ^tinm 
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Railboad  Cobfobatton  Making  No  Attempt  to  FbsvxKT  Travkl  ACBoa* 
ite  itation-groiindfl  and  platform,  as  a  short  out  between  pnblio  street^ 
does  not  thereby  invite  the  use  of  each  station  and  platform  for  the  pui^ 
posea  of  SQoh  tcavek 

A  Bajui  Licbmssb  mrar  Takb  PRBBnsB  as  Hv  WarDS  Thbic,  and  has  no 
oMue  of  action  if  injured  on  aeeovnt  of  dangers  there  existing.  Aa 
owner  dose  not  owe  him  any  doty  to  ears  for  him^  er  to  see  that  he  dooa- 
nab  go  to  a  daagesona  plaosv 

RaiuiOAB  CoiftPO]tAno9  Lbatzro  UnovABiyBD  Av  Ormraa  Madb  bt 
BjjnK«  A  Tbaf-doob,  formiDf  part  of  a  platform  at  one  of  its  sta- 
tMB%  la  not  answacakla  to  o»e  injured  by  fciRing^  into  such  opening  while 
orossing  the  station  and  platform  without  tho  iimtattoD  of  the  corpora- 
tion, in  order  to  make  a  short  cut  between  pnblio  streets,  though  he  and 
other  persons  had  been  in  the  habit  of  so  crossing  without  objection. 
This  is  because  he  is  a  mere  licensee,  to  whom  the  oorporation  owes  no 
duty  to  warn  him  of  danger  resulting  from  the  ordinary  use  by  it  of  ita 
premises. 

T.  G.  Kent  and  G.  T.  Dewey,  for  the  plaintiffi 

F.  P.  Oouiding,  for  the  defendant 

Barker,  J.  The  railroad  station  at  which  the  accident  hap» 
pened  is  so  situated  that  its  grounds  upon  the  west  and  Bouth 
are  contiguous  to  public  streets,  Prescott  Street  on  the  west, 
and  Lincoln  Square  on  the  south.  The  grounds  are  uninclosed^ 
and  their  surface  is  of  substantially  the  same  level  and  ap- 
pearance with  the  streets,  so  that  no  line  of  demarcation  i» 
apparent  The  station  building  is  surrounded  by  a  platform 
elevated  one  step  above  the  ground,  and  the  platform  contin* 
ues  southerly  along  the  railroad  track  to  Lincoln  Square.    In 
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the  other  direction,  the  plalform  19  distant  at  its  northwest 
comer  aboat  twenty-five  feet  from  the  easterly  line  of  the  other 
street.    The  surface  of  the  station-grounds  between  the  streets 
and  the  phttform  was  in  a  suitable  condition  for  public  travel, 
and  was  very  mucli  used  by  teams  and  foot-passengers  in  go- 
ing to  and  from  the  station,  and  in  traveling  across  the  station- 
grounds  from  one  street  to  the  other.    There  was  no  sidewalk 
or  other  defined  foot-path  on  the  east  side  of  Prescott  Street 
next  the  station-groandsi,  but  there  was  a  brick  sidewalk  on 
the  west  side  of  Pmeseott  Street,  extending  to  Lincoln  Square. 
There  was  a  path  trodden  by  foot-passengers  extending  di- 
agonally across  Prescott  Street  and  the  northerly  portion  of 
the  open  station-grounds,  towards  the  northwest  corner  of  the 
platform.    The  route  by  this  path,  and  the  platform  on  the 
weet  and  south  sides  of  the  station  building,  and  thence  south- 
erly by  the  platform  next  the  tracks  between  the  northerly 
part  of  Prescott  Street  and  the  Square  at  the  end  of  the  plat- 
form, was  a  hundred  or  more  feet  shorter  than  that  by  the 
public  streeta     A  large  number  of  persons  not  passengers  or 
having  busanese  at  the  station  went  over  the  platform  daily, 
in  passing  by  this  short  cut  from  one  street  to  the  other. 
There  was  no  evidence  whether  the  defendant  made  any  at- 
tempt to  prevent  this  travel,  and  none  that  it  permitted  it 
except  that  it  existed  in  fiict.    There  was  also  evidence  that 
many  people  went  ever  the  platform  on  the  east  side  of  the 
station,  and  some  along  or  between  the  railroad  tracks,  when 
going  to  Lincoln  Square  from  points  northerly  of  the  station. 
The  plaintiff  for  seven  weeks  previous  to  the  accident  had 
walked  over  the  jdatform  twice  daily  each  way  in  going  be- 
tween her  home  and  the  place  where  she  worked.    On  the 
night  of  the  accident,  she  was  walking  home  from  the  shop  by 
her  usual  route,  leaving  the  shop  at  six  o'clock  with  two  other 
working  girla    It  was  very  dark.     They  walked  on  the  side- 
walk on  the  west  side  of  Prescott  Street  until  they  came  to  the 
foot-path;  then  walked  over  the  path  across  Prescott  Street 
and  the  station-grounds  to  the  north  end  of  the  platform,  and 
then  a  short  distance  along  the  platform  on  the  west  side  of 
the  station,  wfaeo  she  foil  into  a  hole  or  opening  which  she 
did  not  before  know  of  and  did  not  see,  and  so  was  injured. 
The  opening  into  which  she  Ml  was  made  by  the  raising  of  a 
trap-door,  wlrieh  formed  part  of  the  platform,  and   which 
opened  upon  stone  steps  leading  to  the  cellar  of  the  station 
buildingr    The  trap-door  had  been  open  for  an  hour  or  more 
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before  the  accident,  and  the  opening  was  not  guarded  by  any 
barrier  or  light,  and  there  was  no  person  in  charge  of  it,  nor 
other  warning.  The  plaintiff  knew  that  this  was  a  railrond 
passenger-station,  had  seen  teams  drive  up  to  the  platform  to 
get  passengers  and  trunks,  and  had  been  to  this  and  other  pas- 
senger-stations constructed  in  a  similar  manner  with  platforms 
on  the  outside.  The  question  is,  whether,  upon  the  facts  shown, 
the  plaintiff  was  entitled  to  go  to  the  jury,  a  verdict  for  the 
defendant  having  been  ordered  in  the  superior  court 

It  cannot  be  said,  as  matter  of  law,  that  the  plaintiff  was  a 
tresp  Fser.     She  knew  that  the  place  where  she  was  traveling 
was  nob  a  public  way,  but  the  platform  of  a  railroad  passen* 
ger-staiion;  she  was  not  a  passenger  of  the  railroad,  and  had 
no  business  to  do  at  the  station,  but  was  merely  using  the 
station-grounds  and  platform  as  a  short  cut  to  facilitate  her 
passage  home.     Whether  her  act  was  or  was  not  a  trespaas 
depends  upon  the  attitude  of  the  defendant  toward  her,  and 
those  who  were  accustomed  to  use  the  station  in  a  similar 
manner.     It  may  properly  be  inferred   that  the  defendant 
knew  of,  and  passively  allowed,  the  plaintiff  and  the  public 
to  pass  at  their  pleasure  across  the  station-grounds  and  the 
platforms,  from  one  street  to  the  other.     On  the  other  hand, 
it  cannot  be  said  that  any  invitation  or  inducement  was  ex- 
tended by  the  defendant,  to  the  plaintiff  or  to  the  public,  to 
use  the  station-grounds  and  platforms  as  a  short  cut  in  trav- 
eling from  street  to  street,  or  for  any  other  purpose  than  that 
for  which  they  were  designed  and  adapted  in  connection  with 
the  railroad.     It  was  apparent  that  the  place  was  a  railway 
passenger-station,  and  not  a  way  for  foot-travel.     No  arrange- 
ment or  fitting  of  the  grounds  or  platform  is  shown  which 
would  convey  to  any  one  the  idea  that  the  platform  was  a 
part  of  Prescott  Street  or  of  Lincoln  Square,  or  of  any  public 
way,  or  that  those  in  charge  of  it  invited  its  use  for  other  than 
railroad  purposes.    The  platform  was  not  contiguous  to  Pres- 
cott Street;  it  led  from  Lincoln  Square  to  the  station  build- 
ing, and  did  not  connect  the  two  streets.     It  was  obviously  a 
part  of  the  railroad  station,  and  for  the  use  of  railroad  passen- 
gers.    The  use  for  which  it  was  apparently  designed  required 
the  land  to  be  left  open  and  easily  accessible  from  the  public 
streets.    Besides  this,  the  plaintiff  knew  that  it  was  a  passen- 
ger-station and  was  not  in  fact  induced  to  believe  that  she 
was  walking  over  a  public  way.     The  fact  that  the  defendant 
mnde  no  attempt  to  prevent  travel  across  the  station-grounds 
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and  platform,  as  a  short  cat  between  the  public  streetSi  was 
not  an  invitation  to  use  them  for  that  purpose:  OaUigan  t. 
Metaeamet  Mfg.  Co.,  143  Mass.  527;  Reardon  t.  Thomp$m^  149 
Mass.  267. 

It  follows  that  the  plaintiff's  rights  are  to  be  determined 
upon  the  theory  that  she  was  neither  a  trespasser  nor  a  person 
induced  or  invited  bj  the  defendant  to  enter  its  premises,  but 
a  licensee  merely,  knowingly  using  the  defendant's  land  and 
structures  for  a  purpose  solely  in  her  own  interest,  and  for 
which  she  knew  they  were  not  intended,  and  entering  upon 
them  without  invitation  and  without  right,  by  her  voluntary 
act^  and  with  the  bare  sufferance  of  the  owner. 

The  case  is  not  one  of  a  concealed  peril,  or  of  a  trap  design- 
edly laid.  The  exceptions  do  not  show  that  the  door  was  not 
easily  distinguishable  from  the  platform  of  which  it  formed  a 
part,  and  the  use  for  which  it  was  designed  must  have  been 
apparent  upon  inspection. 

The  general  rule  is,  that  a  bare  licensee  has  no  cause  of 
action  on  account  of  dangers  existing  in  the  place  he  is  per- 
mitted to  enter,  but  goes  there  at  his  own  risk,  and  must  take 
the  premises  as  he  finds  them:  Reardon  v.  Thompson^  149 
Mass.  267;  Parker  v.  Portland  Publishing  Co.,  69  Me.  173;  81 
Am.  Bep.  262.  No  duty  is  cast  upon  the  owner  to  take  care 
of  the  licensee,  or  to  see  that  he  does  not  go  to  a  dangerous 
place,  but  he  must  take  his  permission  with  its  concomitant 
conditions  and  perils,  and  cannot  recover  for  injuries  caused 
by  obstructions  or  pitfalls:  Hounsell  v.  Smyth,  7  Com.  B.,  N.  8., 
731;  Batchelar  v.  Fortescue,  11  Q.  B.  Div.  474;  Sweeny  v.  Old 
Colony  etc.  R.  R.  Co.,  10  Allen,  368,  372;  87  Am.  Dec.  644. 
''  An  open  hole,  which  is  not  concealed  otherwise  than  by  the 
darkness  of  night,  is  a  danger  which  a  licensee  must  avoid  at 
his  peril ":  Holmes,  J.,  in  Reardon  v.  Thompsonj  149  Mass. 
267,  268;  Sullivan  v.  Waters,  14  Ir.  C.  L.  460,  475. 

The  plaintiff  cannot  complain  that  the  defendant,  in  law- 
fully using  its  station  and  appliances  as  they  were  apparently 
designed  and  adapted  to  be  used,  so  changed  their  condition 
without  her  knowledge  as  to  make  the  place  dangerous  to  her 
when  she  attempted  to  use  it  in  a  manner  inconsistent  with 
the  use  which  the  owner  chose  to  make  of  it.  The  defendant 
was  under  no  obligation  to  her  to  light  the  place,  or  put  up  a 
barrier,  or  to  give  warning  that  the  condition  of  the  door 
made  it  dangerous  for  her  to  attempt  to  pass.  The  opening 
was  not  a  trap,  but  an  ordinary  and  usual  means  of  access  to 
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a  cellar,  and  so  fiir  as  the  plaintiff  was  coneemed,  the  de> 
fendant  o<wed  ber  no  duty  to  keep  it  closed  rather  than  open: 
MetealfB  T.  Owiard  Steamahip  (?e.,  147  Mass.  6S;  Heinlein  ▼. 
Boston  etc.  R.  R.  Co.,  147  Mass.  136;  9  Am.  St  Rep.  67S. 
The  Aict  that  the  jnrj  Tiewed  the  premises  makes  no  differ- 
ence ra  the  power  of  the  conrt  to  deal  with  the  case  apon  tba 
evidence  presented  in  conrt,  or  with  onr  decision  of  the  qoe^* 
tion  whether  the  jnstice  presiding  at  the  trial  was  right  io 
directing  a  rerdict  for  the  defendanl 
E^cq>tions  evermled.       

Bbal  Pbopbrtt  —  OwiiBa^  Ijukaiunet  ro  Paaaem  CnoMi  «■  ■» 
Prxmisjib.  — This  nibjeot  ii  fally  discuaaed  in,  8%oeeny  r.  Old  Colony  etc  iZ.  A 
Co.,  10  Allen,  368;  87  Am.  Dee.  644;  SlUoU  v.  Fraif,  10  Allen,  378;  87  Aia. 
Deo.  653;  and  ZMifdl  t.  TarMl,  10  Allen,  996}  87  Am.  Dea  660,  and 
estandcd  nota  One  gphkg  on  tfca  preimaea  of  anotfier  withont  omtataoo, 
and  with  the  aero  aequoaeenoe  and  anfifoffaaoe  ol  tho  owner,  io  a  boi<o 
licensee,  and  cannot  recover  for  an  injury  snotained  by  reason  of  a  defoe- 
in  the  premises:  Cugick  v,  Adama,  115  N.  Y.  65;  12  Am.  St.  Rep.  77S$ 
Oalveaton  Oil  Co.  v.  Morton,  70  Tex.  400;  8  Am.  St  Rep.  611.  Oki  the  other 
faan^  whevo  tiio  perauBsivo  mo  of  tiio  property  hao  beea  aaoh  no  teB4i  t» 
prodoco  a  oonfidemt  bdiof  tint  tho  we  will  no*  bo  ohjooted  to^  and  otiMBi 
are  that  Led  to  act  on  that  belief  the  owner  may  he  hokd  liabLa  for  an  iajnzy 
which  would  otherwise  have  affected  him  with  no  responsibility:  Somaionei^ 
Jfy  Co.  y,  Boour,  70  Tex.  630;  8  Am.  St.  Rep.  615, — a  case  in  which  a  por> 
■OB  neiBg  a  private  path  over  a  raOway  track  was  injarod. 

Inthooaaoof  8Uxm  v.  NlMk,  \i6  Mam  4n  tin  dodriM  of  tfao  ptia. 
cipal  eaao  waa  reaaiertod.  Tho  dofendanta  weio  leaiooa  and  ooeapaafta  of 
premUea  on  Atlantic  Avenae»  in  Boston,  from  which  avenne  an  opon  way 
extended  into  such  premises,  and  to  other  premises  beyond  them;  this  way 
had  all  the  appearanceo  of  a  pnbKo  way  or  etreot^  bemg  pared  and  sido- 
walked,  oxeopk  that  a  granite  onrhing  exteadad  into  tho  way  at  a  point 
opposite  tho  rear  of  defeadaats'  premiiaa,  and  projooted  aooto  moL  or  aoooa 
inches  above  the  pavin^^  On  a  day  when  tho  way  was  ao  eoverod  with 
snow  that  this  curbing  could  not  be  seen,  plaintiff  drove  into  the  way,  bo* 
lieving  it  to  be  a  public  street^  and  was  injured,  through  hia  sleigh  ooming 
into  contact  wikh  tho  corbkig.  The  covrt  deternrinod  thai  the  plaintiir wa% 
at  most,  a  mere  Iioenseo»  to  whom  tiio  defeodwBti  could  aok  bo  hold  answer* 
able*  laying:  "Itdooa  not  appear  that  tho  plaintiff  had  asay  right  ia  the 
way,  unless  he  had  it  as  one  of  the  public.  There  is  no  allegation  or  state* 
ment  that  the  plaintiff*  had  ever  used  the  way  before,  or  that  he  knew  tho 
way  was  paved,  or  notioed  whether  there  waa  a  sigii  or  not  Lideod,  tf  ho 
was  then  nsug  the  way  for  tho  first  tuso,  tiio  fair  infaroaoo  wo«ld  bo^  iram 
tho  atatomaAt  of  tho  condition  of  tho  snofw.  thai  tho  fact  that  tho  way  mm 
paved  waa  nnkuown  to  him  until  after  the  accident,  and  did  not  operate  sa 
an  inducement  to  enter  the  way.  The  declaration  contained  no  allogation 
as  to  any  nse  by  the  pnbKo  of  tho  way,  and  the  statement,  in  tiio  opening  of 
comnael,  that  tho  pnUie  nado  vse  ol  that  way»  was  qmalified  by  tho  word% 
'  that  i%  as'amch  aa  they  had  any  occasion  to  pass  down  thoro  with  tsasM 
or  on  foot.'  It  is  difficult  to  see  how  vehicles  of  any  description  could, 
irhen  the  paving  was  sufficiently  visible  to  act  as  an  inducement^  go  over  that 
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portioQ  of  the  way  which  tho  defendants  controlled.     Without  laying  stress 
upon  these  points^  we  are  of  opinioo  that  the  declaration  and  the  opening  of 
the  plaintiff's  counsel  do  n&t  lAiow  that  there  was  any  breach  on  the  part  of 
^he  defendants  of  any  duty  whieh  they  awwi  the  plaintifll     The  defendants 
not  obliged  to  pat  up  &  m^  Boti^ying  tiiiniiias  €»  the  pnblio  street 
3Msago^«»y  wsB  Bot  a  paUso  way:  GmUfftm  w.  MtCmoomet  M/g.  Oo.^ 
143  Mass.  627;  BearcUm  t.  Thampwn^  149  Mass.  267;  Redigam  ▼.  Bmtom  He. 
&  JBL  Gik,  1»  Ham.  44i;  mOt^  p.  fiS».    Nor  ean  the  iaot  that  the  passage. 
WSJ  was  pared  ha  aoawdiijad  aa  iavitatioa  «r  indaoeaieDt  to  the  public 
tm  anter  apea  it  te  thair  ova  oaiwaaimiua.    The  defendants  faava  a  right 
to  pave  it  f cr  Iheir  earn  «m  ar  f cr  the  «se  of  thesr  anstemeia:  Mmmm  t. 
^osfoa  tie.  ILR.  Co.,  125  MaM.  T5;  MmmMm  t.  Bo&km  ste.  &  iEL  0^  147 
Maaa.  136;  9  Am.  St.  Rep.  676;  Reardon  y.  Thopipson,  149  Mass.  267;  Doa- 
meiig  T.  BoHan  de.  R.  R.  Ox,  l§i  Mass.  210;  IMt^ua  ▼.  Bo&Um  eic  R.  R.  Co,, 
155  Mass.  44;  ante,  p.  520.    There  wa^  in  this  case,  no  allegatioa  and  no 
atatement  that  the  defendants  had  any  knowledge  that  the  public  was  using 
tha  passage-way,  or  of  aaoh  *  oonditioa  of  things  that  it  can  be  said  that 
they  most  have  known  ol  ik    But  if  it  be  assumed  that  there  was  such  use 
and  sach  acquiescence  that  a  license  might  be  implied,  the  plaintiff  stands 
in  no  better  position.     *The  general  rule  is,'  as  etated  by  Judge  Holmea 
m  Remrdon  t.  1%ompmm,  149  Msss.  267,  *  that  a  Isoenaee  gees  npoa  land  at 
hiaowarisk,  and  niast  take  the  premiaee  as  he  finds  them.'    See  also  JSed^^oa 
w.BotUmticR,  R.  Ca^  155  Mass.  44;  anU,  p.  520;  Oauirei  r.  EgerUm,  L.  R. 
8  Com.  P.  371,  874.    A  licensor  has,  however,  no  right  to  create  a  new  dan- 
ger while  the  lioenae  eontinnes:  OUver  t.  W(rce9ter,  102  Mass.  469,  602;  8 
Am.  Rep.  €85;  Oon^oa  t.  Unkm  Smgar  Ri^nery,  98  MaM.  677;  Oorirg  v. 
^SZ,  4  CooQ.  B.,K.  S.,  656.    8o  a  raiiread  oompany  which  allowi  the  pnbUo 
halntaally  to  nae  a  private  crossing  of  its  tracks  cannot  nse  active  force 
against  a  person  or  vehicle  crossing  under  a  license,  express  or  implied: 
Sweexy  v.  Old  Cokmy  etc  R.  R.  Co.,  10  Allen,  368;  87  Am.  Dec.  644;  Mttrphif 
T.  Bo&Um  ato.  R.  R.  Co.,  133  Maaa.  121;  Hank9  v.  Bmbm  He.  R.  R.  Ckk,  147 
Maaa  496;  aee  .^ae  v.  BosCpa  He.  R.  R.  (Uk,  163  Masa.  79,  82.    We  have 
ao  oeeasion  to  ooasider  whether  the  oase  of  Solme»  v.  Drew,  151  Masa  578, 
is  open  to  the  criticism  that  it  is  inconsistent  with  the  doctrine  that  a  per- 
eon  who  dedicates  a  footway  to  the  public  use  is  not  obliged  to  keep  it  in 
repair  (see  t%ther  w.  Frvmae,  2  Best  dt  &  770,  780,  and  Robbim  v.  Jom$,  15 
Ooai.BL,H.d.,221),  aawa  aasof  opinion  that  that  case  has  no  i^Ucatica 
to  the  case  at  bar.    In  Holmes  v.  Drew,  151  Masa  578,  the  defendant  made  a 
oontinooua  pa^^ement  in  front  of  his  house^  partly  on  his  own  land  and  partly 
on  the  publio  land;  and  it  was  held  that  the  jury  might  infer  from  this  an 
invitaiiflD  to  walk  over  the  whole  pavement.    In  the  oaae  at  bar,  tha  da* 
Isndaati  —'rfy  apenad  aprieate  way  into  a  pahlie  afaraet^  and  wa  hit  to  aee 
tiMit  th^  4hflnhy  invited  tha  pnUiD  to  naa  1^  asan  tiMN^  it  ware  favad." 
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MUROHIB    V.    COBKBLU 

[166  MASSACHUSBTn,  00.) 
SaLB,  CoKTRAOT  fOB»   RbQUIRBS  ArTIOLIS  to  BB  MBBOBAirTABLB.  —  A  eOQ- 

traot  for  the  sale  mnd  pnrohMo  of  ioe  oalls  for  »  merohaataUe  article  of 
that  name. 
Pbotbst  Madb  avd  Swobm  to  bt  a  Pubohabbb  of  lea  oo  the  day  oi  ite 
ariiTal  it  not  evidence  that  the  ■tatementi  therein  oontained  are  ime^ 
or  that  the  seller  had  been  informed  of  any  defeot  in  the  ice,  or  for  any 
other  pnrpoee,  nnleM  it  be  to  ehow  that  the  elaim  that  the  ice  waa 
defeetive  in  qoality  was  not  an  afterthought. 

if.  Jf.  Knowlton^  for  the  defendants. 
W.  Clifford,  for  the  plaintiffs. 

Holmes,  J.    1.  The  plaintiffs  agreed  to  sell,  and  the  de- 
fendants agreed  to  buj,  a  cargo  of  ice  of  860  tons,  to  be  shipped 
from  Pembroke,  Maine.    From  some  of  the  evidence  it  would 
seem  that  the  ice  was  not  identified  bj  the  contract,  bat  was 
to  be  supplied  and  appropriated  to  the  contract  by  the  plain- 
tiffs, the  sellers.    From  other  parts  of  the  testimony  it  might 
be  inferred  that  the  ice  was  identified  by  the  contract,  but  at 
a  time  and  under  circumstances  when  the  defendants  had  no 
opportunity  to  inspect  it  before  shipment.    The  judge  in- 
structed  the  jury  generally  that  there  was  an  implied  affirma- 
tion that  the  ice  was  of  such  a  kind  that  it  could  be  shipped, 
transported  by  sea,  and  discharged  at  New  Bedford,  as  con- 
templated by  the  contract,  and  no  other  implied  affirmation 
or  warranty.    If  the  instruction  is  wrong  in  either  yiew  which 
the  jury  might  have  taken  of  the  facts,  the  exceptions  must 
be  sustained,  and  it  is  unnecessary  to  consider  whether  the 
implication  would  be  more  extensive  in  the  former  case  than 
in  the  latter. 

In  some  contracts  of  the  latter  kind,  when  the  sale  is  of 
specific  goods,  but  the  buyer  has  no  chance  to  inspect  them, 
the  name  given  to  the  goods  in  the  contract,  taken  in  its  com- 
mercial sense,  may  describe  all  that  the  purchaser  is  entitled 
to  demand.  So  it  was  held  with  regard  to  ^'  Manila  sugar,"  in 
Oosaler  v.  Eagle  Sugar  Refinery,  103  Mass.  831. 

But  in  many  cases  like  the  present  the  inference  is  war> 
ranted  that  the  thing  to  be  furnished  must  be  not  only  a  thing 
of  the  name  mentioned  in  the  contract,  but  something  more. 
How  much  more  may  depend  upon  circumstances,  and  at 
times  the  whole  question  may  be  for  the  jury.  If  a  very  vague 
generic  word  is  used,  like  '^  ice,"  which,  taken  literally,  may 
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be  satisfied  by  a  worthless  article,  and  the  contract  is  a  com- 
mercial contract^  the  court  properly  may  instruct  the  jury 
that  the  word  means  more  than  its  bare  definition  in  the  dic- 
tionary, and  calls  for  a  merchantable  article  of  that  name. 
If  that  is  not  furnished,  the  contract  is  not  performed:  War^ 
ner  Y.  Aretie  Ice  Co.^  74  Me.  475;  Stoett  v.  Shumway^  102  Mass. 
S65,  869;  3  Am.  Rep.  471;  Whitmore  v.  South  Boston  Iron  Co^ 
2  Allen,  62,  68. 

In  a  sale  of  ** Manilla  hemp,"  like  that  of  the  sugar  in  Oosp^ 
ler  Y.  Eagle  Sugar  Refinery^  103  Mass.  331,  it  was  held,  in  Eng- 
land, that  the  hemp  must  be  merchantable:  Jones  y.  JiMt,  L.  R. 
8  Q.  B.  197;  Gardiner  y.  Oray^  4  Camp.  144;  Howard  y.  Hoey^ 
23  Wend.  350,  851;  85  Am.  Dec.  572;  Merriam  y.  Field,  39 
Wis.  578;  Fish  y.  Roseherry,  22  111.  288,  299;  Babcoek  y.  Triee^ 
18  ni.  420;  68  Am.  Dec.  560;  see  Eight  y.  Bacon,  126  Mass. 
10, 12;  30  Am.  Rep.  639;  Hastings  y.  Levering,  2  Pick.  214, 
220;  13  Am.  Dec.  420. 

2.  The  plaintifls  put  in  eYidence  tending  to  show  that  the 
defendants  never  notified  them  of  any  defect  in  the  quality  or 
condition  of  the  ice  until  after  this  suit.  To  meet  this  the  de- 
fendants offered  a  protest  signed  and  sworn  to  by  one  of  them 
on  the  day  the  ice  arrived.  This  protest  was  no  evidence  that 
the  statements  contained  in  it  were  true,  or  that  the  defend- 
ants' story  was  not  false.  So  far  as  the  plaintifle'  evidence 
was  introduced  for  the  purpose  of  showing  such  an  acceptance 
of  the  ioe  as  to  bar  the  defendants  from  alleging  that  it  did 
not  satisfy  the  contract  (Morse  v.  Moore,  83  Me.  473;  23  Am. 
St  Rep.  783;  and  Oaylord  Mfg.  Co.  v.  Alien,  58  N.  Y:  515, 519), 
the  protest,  of  course,  had  no  bearing.  And  although  it  did 
show  that  the  defendants'  story  was  not  an  afterthought,  it 
was  properly  excluded,  the  plaintiffs,  so  far  as  appears,  not 
having  taken  that  specific  point:  Wallace  v.  Story,  139  Mass. 
115. 

Exceptions  sustained. 

&ALk&  -;-^  ABBANTT  OF  Hkrohahtabui  Qctautt  fa  implied  In  an  exeoa- 
tory  contract  to  deliver  a  quantity  of  oorn:  Babeodt  v.  THx,  18  IlL  420;  68 
Ajn.  Dea  560;  BranU^  r.  T/umuu,  22  Tex.  270;  73  Am.  Deo.  264;  Beed  r.  Ran' 
daU,  29  N.  T.  358;  86  Am.  Deo.  305;  Sweat  r.  Shumway,  102  Maes.  365;  3  Am. 
Rep.  471;  Farcknmer  ▼.  Stewart,  65  Iowa»  594;  54  Am.  Rep.  SO.  See  also  notea 
to  Bailep  r.  Nkkol»t  1  Am.  Deo.  84-86;  Emer»on  ▼.  Brigkam,  6  Am.  Deo. 
113-119;  Beed  r.  BandaU,  86  Am.  Deo.  312-314;  and  oompare  BulwmkU  v. 
Oramer,  27  S.  O.  376;  13  Am.  St.  Rep.  645. 

SvroKNCK. — SBLF-sKRViifa  DscLARATioNa^  wsiH  ADMiMiBiJi:  See  not* 
to  Baker  ▼.  KeUy,  93  Am.  Dec.  279,  280. 
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LOMBJLBB    V.   LbNVOX 

C1S6  Majbachimbtxi,  7a] 
Damages.  —  Ivjurt  to  PLAiicnjrF's  Fbblinos  m^r  b«  Indrndad  w  aa  afe- 
ment  of  dsmagM  in  acn  action  for  making  a  falBe  statemenK  tiie  efleot  of 
wbiah  was  to  depcvre  bun  d  omplo/iBwnt, 


Action  for  causing  the  discharge  of  plaintiff  fiom  his 
ployment.  He  was  employed  as  a  laborer  by  a  maaufaetarar 
of  boots  and  shoes,  and  them  was  a  general  understanding 
between  suoh  manufactureiis  that  in  the  event  of  an  appren- 
tice of  one  going  to  work  for  another,  the  latter  would,  upon 
his  attention  being  called  to  the  matter,  discharge  the  appren- 
tice. The  defendant,  seeing  plaintiff  at  his  work,  believed  him 
to  be  one  of  his  apprentices,  and  so  informed  his  employer, 
who  thereupon  discharged  him.  The  defendant  was  miataken 
in  his  belief.  The  plaintiff  asked  the  court  to  rule  that  he 
"  was  entitled  to  damages  for  the  injury  to  his  feelings.''  The 
judge  refused  to  so  rule,  but  gave  judgment  for  the  plaintiff 
for  forty  dollars.    The  plaintiff  excepted. 

W.  D.  Northendj  for  the  plaintiffs 

H.  P.  Moulton^  for  the  defendant. 

Knowlton,  J.  We  understand  the  plaintiff's  counsel  and 
the  presiding  justice  to  have  intended  to  present  by  this  bill 
of  exceptions  the  question  whether,  on  the  facia  firand,  the 
court  might  properly  infer  that  there  was  an  injury  to  the 
plaintiff's  feelings  for  which  he  should  have  compensation, 
and  not  the  question  whether  these  facts  conclusively  establiah 
the  existence  of  such  an  injury. 

If  the  ordinary  and  natural  consequence  of  the  acta  set  cat 
in  a  declaration  and  proved  in  an  action  of  tort  ia  to  cause  an 
injury  to  the  feelings  of  the  plaintiff,  and  if  the  acta  ani'doae 
willfully,  or  with  gross  carelessness  of  the  rights  of  the  plain- 
tiff, damages  may  be  recovered  for  mental  Bufiering.  This 
rule  has  been  applied  in  actions  of  trespass  to  real  estate,  as 
well  afl  in  others:  Meagher  v.  DriscoU^  99  Maes.  281;  96  Am. 
Dec.  759;  Fillebrown  v.  Hoar,  124  Mass.  580,  585. 

The  wrongful  act  of  the  defendant  in  the  present  case  was 
analogous  to  an  ordinary  actionable  slander.  It  waa  a  false 
statement,  unjustifiably  made,  which  imputed  to  the  plaintiff 
a  disregard  of  his  obligations  as  apprentice  to  the  defendant, 
and  which  had  the  effect  to  deprive  the  plaintiff  of  the  em- 
ployment on  which  he  relied  for  his  support.     In  Marhham  v. 
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Russell,  12  Allen,  573,  575,  90  Am.  Deo.  169,  Chief  Justice 
Bigelow  says:  '*  Undoubtedly,  the  material  element  of  damage 
in  an  action  for  slander  is  the  injury  done  to  character.  But 
it  is  not  the  sole  element.  A  jury  have  a  right  also  to  consider 
the  mental  suffering  which  may  have  been  occasioned  to  a 
party  by  the  publication  of  slanderous  words.  When  an  in- 
jury has  been  inflicted  on  the  reputation  of  a  party  sufficient 
to  sustain  an  action  at  all,  he  has  a  right  to  recover  a  reason- 
able compensation  for  the  distress  and  anxiety  which  may 
have  been  the  natural  result  of  the  legal  wrong  which  has 
been  done  to  him." 

In  the  case  at  bar,  the  wrong  was  inflicted  directly  upon  the 
plaintiflT,  by  making  a  false  accusation  against  him,  which,  if 
believed,  would  be  likely  to  cause  his  discharge  from  the  ser- 
vice in  which  he  was  engaged.  Such  an  accusation  would 
naturally  cause  the  plaintiff  mental  suffering  and  anxiety,  in 
reference,  not  only  to  the  estimation  in  which  he  would  be 
likely  to  be  held  by  Pevear,  for  whom  he  was  working,  or  by 
others  to  whom  the  fact  of  his  discharge  might  become  known, 
but  also  to  its  effect  upon  his  income,  through  the  loss  of  his 
situation. 

The  plaintiff's  request  for  a  ruling  was  made  upon  the  facts 
proved,  and  the  refusal  seems  to  have  been  without  reference 
to  any  question  of  pleading.  But  we  are  of  opinion  that  the 
declaration,  as  well  as  the  facts  in  evidence,  was  sufficient  tc 
warrant  an  estimate  of  damages  to  the  plaintiff's  feelings. 
While  there  is  no  express  reference  to  the  effect  of  the  defend- 
ant's wrongful  acts  on  the  plaintiff's  feelings,  the  facts  alleged 
are  such  as  would  naturally  cause  the  plaintiff  mental  suffer- 
ing, and  there  is  nothing  to  preclude  the  court  from  consider- 
ing all  the  natural  consequences  of  them. 
Exceptions  sustained.        _^^ 

Damaob8»  Mbntal  ScrrFBRTifo,  WHIN  AN  Elbmknt  ofi  See  notes  to 
Ifyman  v.  LeapiU,  3d  Am.  Rep.  306;  WeH  t.  We9tem  Union  TeL  Oo,,l  Am. 
St  Rep.  634-^7.  As  to  the  allowanoe  of  each  damages  in  aotions  for  libel  or 
slander,  see  note  to  TerwiUiger  ▼.  WancUf  72  Am.  Dec  435.  Mental  suffer- 
ing is  a  proper  element  of  damage,  when  it  is  one  of  the  direct^  proximate, 
and  natural  oonsequenoes  of  an  actionable  wrong:  Laratm  t.  Chase^  47  Minn. 
307;  28  Am.  St.  Rep.  370.  It  is  an  element  for  which  damages  may  be  re- 
covered in  an  action  for  slander:  OahtU  v.  Murphy,  94  Cal.  20;  28  Am.  81 
Rep.  83.  But  where  n  libel  is  not  actionable  per  ie,  mental  anguish  oannol 
be  allowed  as  a  part  of  the  damages,  without  proof  of  some  other  injury  or 
damage:  Hird^fidd  ▼.  F<^  Worth  NaL  Bank,  83  Xez.  452;  29  Am.  St.  Rep. 

660. 
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Tripp  v.  Gifpoed, 

[156  MA88JLCHUSKTT8,  lOS.] 

IwAim.  —  A  Kbit  Friend  canvot  Compromiss  and  discharge  rd  action 
by  agreement  made  in  good  faith  out  of  oonrt^  where  no  jodgment  i» 
entered  in  parsnanoe  of  mch  agreement,  and  it  it  never  approved  by 
the  oonrk  If,  however,  jndgme&t  should  be  entered  in  aooordanoe  with 
the  agreement,  it  would  no  doubt  bind  the  infant.  In  the  absence  of 
such  judgment  or  approval,  the  agreement  ia  not  admissible  in  bar  of 
the  action,  nor  in  mitigation  of  damages. 

W,  0.  Parker^  for  the  defendant 
E,  D.  Stetson^  for  the  plaintiff. 

Barker,  J.  The  action  was  brought  by  the  father  of  the 
plaintiff  as  next  friend.  Before  the  trial,  the  court  removed 
him,  and  appointed  another  person  to  act  in  that  capacity. 
At  the  trial  the  defendant  offered  to  show,  both  in  bar  of  the 
action  and  upon  the  question  of  damages,  that  the  father, 
while  acting  as  next  friend,  and  intending  to  protect  the  plain- 
tiff's  interests,  had  in  good  faith  made  a  settlement  with  the 
defendant,  who  had  paid  him  the  sum  of  fifty  dollars,  which 
both  intended  should  be  a  full  settlement  of  the  cause  of  ac- 
tion. The  only  question  in  the  case  is,  whether  this  evidence 
was  rightly  excluded.  No  agreement  for  the  settlement  or 
disposition  of  the  cause  was  filed  in  court  before  or  after  the 
removal  of  the  father  as  next  friend,  but  the  original  liability 
of  the  defendant  was  not  contested,  and  the  case  went  to  the 
jury  on  the  question  of  damages  only. 

The  question  whether  a  next  friend  can  compromise  and 
discharge  the  cause  of  action  by  an  agreement  made  out  of 
court  has  never  come  to  this  court  for  decision.  Many  of  the 
numerous  cases  in  which  infants  sue  by  next  friends  are  never 
brought  to  a  trial,  but  are  so  compromised  or  adjusted  by  the 
parties  or  counsel  that  they  are  disposed  of  by  judgments 
entered  in  fact  by  consent.  Sometimes,  but  very  rarely,  the 
proposed  arrangement  is  brought  to  the  attention  of  the  ooorti 
and  its  sanction  obtained.  In  most  instances,  however,  the 
settlement  is  made  and  the  judgment  entered  without  calling 
the  attention  of  the  presiding  justice  to  it  or  obtaining  hit 
approval.  That  such  judgments  conclude  the  minor  we  have 
no  doubt,  since  he  is  ordinarily  bound  to  the  same  extent  as 
a  person  of  full  age  by  acts  done  in  good  faith  by  his  counsel 
in  the  course  of  a  suit;  and  even  in  equity,  if  a  decree  is  en- 
tered against  him  by  consent  without  special  inquiry,  he  will 
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be  bound  by  tbe  decree:  Walsh  v.  Walsh,  116  Mass.  377,  382; 
17  Am.  Rep.  162. 

Tbe  principal  cases  in  our  reports  in  which  the  position  of 
tbe  next  friend  has  been  considered  are  Parsons  t.  Jones,  9 
Mass.  106;  Smith  y.  Floyd,  1  Pick.  275;  Miles  y.  B(yyden,  8 
Pick.  218,  218;  CrandaU  v.  Slaid,  11  Met.  288;  and  Guild  y. 
Cranston,  8  Gush.  506.  From  these  decisions  it  is  clear  that 
while  be  may  be  any  person  who  will  undertake  the  infant's 
cause,  the  next  friend  is,  in  theory  of  law,  appointed  by  the 
court.  His  authority  is  commensurate  ?rith  the  writ>  the 
plaintiff's  cause  of  action,  pro  hoe  vice,  being  intrusted  to  him. 
He  may  so  conduct  himself  as  to  damage  the  plaintiff,  to 
whom  he  will  thereby  become  answerable.  The  court  will  be 
Blow  to  interfere  and  revoke  bis  authority,  but  when  proper 
cause  is  shown,  it  will  do  so,  and  appoint  another,  or  stay 
proceedings.  He  is  not  liable  for  costs,  because  not  a  party  to 
the  suit.  Haying  been  appointed  to  prosecute  for  the  infant, 
he  may  discharge  the  judgment  The  judgment,  whether  for 
or  against  the  infant,  will,  while  it  remains  in  force,  bar  any 
future  action  for  tbe  same  cause. 

It  is  clear  that,  so  far  as  these  authorities  go,  his  position 
and  duties  do  not  necessarily  require  him  to  haye  power  out 
of  court  to  discharge  the  cause  of  action.  Nor  is  there  any 
doubt  that  the  general  principle  is  as  stated  in  Denholm  y. 
McKay,  148  Mass.  434,  441,  12  Am.  St.  Rep.  674,  that  **the 
rights  of  infants  are  sedulously  protected  by  courts  of  law  and 
of  equity,  as  well  as  by  statute." 

An  examination  of  the  decisions  elsewhere  shows  that  they 
do  not  fayor  the  proposition  that  the  next  friend  may  dis- 
charge the  infant's  cause  of  action  by  a  settlement  out  of 
court.  It  is  held  that  he  is  an  officer  of  the  court,  appointed 
specially  for  the  protection  of  the  infant's  interests:  Morgan 
y.  Thome,  7  Mees.  A  W.  400;  The  Etna,  Ware,  462;  Baltimore 
etc.  R.  R.  Co.  y.  Fitzpatriek,  36  Md.  619;  that  he  is  not  a  party 
to  the  action  for  any  purpose:  Brown  y.  Hud,  16  Vt.  673;  Sin- 
dair  y.  Sinclair,  13  Mees.  &  W.  640,  646;  In  re  Corsellis,  48 
L.  T.,  N.  8.,  425;  Baltimore  etc.  R.  R  Co.  y.  Fitzpatriek,  36  Md. 
619;  that  he  cannot  submit  the  case  to  arbitration:  Tucker  y. 
Dabbs,  12  Heisk.  18;  or  bind  the  infant's  estate  for  attorney's 
fees:  Houck  y.  Bridwell,  28  Mo.  App.  644;  that  he  cannot 
compromise  the  suit  without  the  express  sanction  of  the  court: 
Isaacs  y.  Boyd,  6  Port.  388;  Miles  v.  Kaigler,  10  Yerg.  10;  80 
Am.  Dec.  425;  Crotty  y.  Eagle,  35  W.  Va.  143;  Clark  y.  Crout^ 
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84  S.  C.  417;  that  while  he  cannot  aarrender  substantial 
rights,  he  may  assent  to  arrangements  which  will  facilitate 
the  trial  and  determination  of  the  cause:  Kingsbury  y.  Buckner^ 
134  U.  8.  650;  and  that  the  court  will  always  interpose  to 
protect  the  infant  against  the  collusion  of  the  next  friend  with 
the  adverse  party,  or  any  misconduct:  The  Etna^  Ware,  462. 

We  see  no  reason  why  the  next  friend  should  not  have 
authority  to  institute  or  to  entertain  negotiations  for  a  settle- 
ment of  the  controversy.  His  position  with  reference  to  it  ia 
like  that  of  a  general  guardian,  or  the  guardian  ad  litem  of  aa 
infant  defendant.  It  is  to  be  expected  that  he  will  act  fairly 
and  intelligently  for  the  real  interest  of  the  plaintiff;  but  it 
cannot  be  said  that  every  suit  brought  in  the  name  of  the  in- 
fant is  upon  a  good  cause  of  action,  or  that,  if  well  brought, 
the  just  amount  of  the  recovery  cannot  be  arrived  at  without 
a  trial,  or  that  when  the  next  friend  and  the  defendant,  and 
their  respective  counsel,  who  are  sworn  officers  of  the  court, 
act  in  good  faith,  it  is  necessary  that  an  investigation  of  the 
fairness  of  a  proposed  adjustment  should  be  made  or  ordered 
by  the  court  before  disposing  of  the  cause.  The  next  friend 
is  intrusted  with  the  rights  of  the  infant,  so  far  as  they  are 
involved  in  the  cause,  and  acts  under  responsibility,  both  to 
the  court  and  the  plaintiff.  It  may  well  be  considered  to  be 
within  his  official  duty  to  negotiate,  if  possible,  a  fair  adjust- 
ment, without  subjecting  the  plaintiff  to  the  expense  and  risk 
of  a  trial. 

When,  however,  he  assumes  finally  to  conclude  a  settlement 
out  of  court,  and  to  discharge  the  cause  of  action  by  an  agree- 
ment in  pais^  under  which  he  accepts  less  than  the  plaintiff's 
entire  demand,  he  does  more  than  is  clearly  within  his  author- 
ity to  prosecute  the  action,  and  more  than  we  think  ought  to 
be  allowed,  with  due  regard  to  the  protection  of  the  infant. 
Unless  such  a  settlement  is  affirmed,  either  in  terms,  if  brought 
to  the  attention  of  the  court,  or  by  an  entry  of  judgment  in 
regular  course,  it  may  fairly  be  held  invalid.  If  it  is  not  of 
6uch  a  nature  as  to  commend  itself  to  counsel,  to  whom,  as 
well  as  to  the  next  friend,  the  infant  has  a  right  to  look  for 
protection,  it  ought  not  to  stand,  unless  sanctioned  by  the 
court  It  is  no  injustice  to  a  defendant  to  hold  that  the  infant 
is  not  concluded  until  the  cause  is  disposed  of  by  judgment. 

We  hold  that  in  the  case  at  bar  the  settlement  made  by  the 
father  while  next  friend,  having  been  made  in  the  country, 
and  not  sanctioned  by  the  court,  did  not  conclude  the  plain- 


Dec.  1891.]  Commonwealth  v.  Pebbt.  533 

tiff.  Evidence  of  it,  therefore,  was  not  admissible  in  bar;  and 
as  the  father  was  never  a  partj  to  the  cause,  no  admission  of 
his  in  the  country,  at  least  if  made  in  the  course  of  negotia* 
lions  for  a  settlement|  was  admissible  against  her  on  the 
question  of  damages. 
Exceptions  overruled. 

Ihvaiitsl  —  A  Nirr  Fbievd  cmuioI  rwMlve  the  aumay  on  a  Jadgment 
in  favor  of  an  infanl^  inier  aatufaotbiit  and  take  the  monay  oat  of  ooart; 
much  leu  can  ha  oomponnd  the  jndgmenti  MUe$  v.  KatgUr^  10  Terg.  10;  30 
Am.  Deo.  425;  Smith  t.  Sedus^  9  Ala.  99;  44  Am.  Deo.  429.  Similarly,  a 
guardian  ad  Utem  has  only  a  special  and  limited  anthority^  and  his  acts,  so 
far  as  thfy  transoend  this  authority,  are  void.  He  has  no  power  to  admit 
away  tha  rights  of  tha  infant:  Waienmm  ▼•  Lawenes,  19  GaL  210;  79  Am. 
Dae.  212.    Owipwa  Loiy  ▼•  if«{/bf4  17  Ohio  8k  484;  98  Am.  Deo.  638. 


OOMMONWBALTH   V.    PeBRT. 
(IBS  Massachusetts,  117.) 

COHSlTfUTHMIAL  LaW. -*  StaTUTB   DsOLARDra  TBAT   KO   BlfPLOTn  8RAIA 

IM7O01  a  fine  or  withhold  the  wages,  or  any  part  of  tha  wages,  of  an 
amployae  engaged  in  weaving,  for  an  imperfection  that  may  arise  daring 
the  process  of  weavinj^  is  void,  hecaase  it  conflicts  with  that  part  of  tha 
state  oonstitntion  enumerating  as  one  of  the  inalienable  rights  of  man 
that  "of  acqnirini^  possessin|^  and  protecting  proper^.** 

A.  J.  BartholameWf  for  the  defendant. 

A.  E.  PUhbury^  aiiomey^general^  for  the  commonwealth. 

Knowlton,  J.  This  is  an  indictment  under  the  statutes  of 
1891,  chapter  125,  the  first  section  of  which  is  as  follows:  ^  No 
employer  shall  impose  a  fine  upon  or  withhold  the  wages,  or 
anj  part  of  the  wages,  of  an  employee  engaged  at  weaving,  for 
imperfections  that  may  arise  during  the  process  of  weaving." 
Section  2  provides  a  punishment  for  a  violation  of  the  pro- 
visions of  the  statute,  by  the  imposition  of  a  fine  of  not 
exceeding  one  hundred  dollars  for  the  first  offense,  and  not 
exceeding  three  hundred  dollars  for  the  second  or  any  sub- 
sequent offense. 

The  act  recognizes  the  fact  that  imperfections  may  arise  in 
weaving  cloth,  and  it  is  evident  that  a  common  cause  of  such 
imperfections  may  be  the  negligence  or  want  of  skill  of  the 
weaver.  When  an  employer  has  contracted  with  his  em- 
ployee for  the  exercise  of  skill  and  care  in  tending  looms,  it 
forbids  the  withholding  of  any  part  of  the  contract  price  for 
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non-performance  of  the  contract,  and  seeks  to  compel  the  pay- 
ment of  the  same  price  for  work  which  in  quality  falls  far 
short  of  the  requirements  of  the  contract  as  for  that  which  is 
properly  done.  It  does  not  purport  to  preclude  the  employer 
from  bringing  a  suit  for  damages  against  the  employee  for  a 
breach  of  the  contract,  but  he  must  pay  in  the  first  instance 
the  wages  to  which  the  employee  would  have  been  entitled  if 
he  had  done  such  work  as  the  contract  called  for.  It  is  obvi- 
ous that  a  suit  for  damages  against  an  employee  for  failure  to 
do  good  work  would  be  in  most  cases  of  no  practical  value  to 
the  employer,  and  theoretical  remedy  of  this  sort  does  not 
justify  a  requirement  that  a  party  to  such  a  contract  shall 
pay  the  consideration  for  performance  of  it  when  it  has  not 
been  performed.  The  defendant  contends  that  the  statute 
is  unconstitutional,  and  it  becomes  necessary  to  consider  the 
.  question  thus  presented. 

The  employer  is  forbidden  either  to  impose  a  fine  or  to 
withhold  the  wages,  or  any  part  of  them.  If  the  act  went  no 
further  than  to  forbid  the  imposition  of  a  fine  by  an  employer 
for  imperfect  work,  it  might  be  sustained  as  within  the  legis- 
lative power  conferred  by  the  constitution  of  this  common- 
wealth, in  chapter  1,  section  1,  article  4,  which  authorizes 
the  general  court  '*  to  make,  ordain,  and  establish  all  manner 
of  wholesome  and  reasonable  orders,  laws,  statutes,  and  ordi- 
nances, directions  and  instructions,  either  with  penalties  or 
without,  so  as  the  same  be  not  repujgnant  or  contrary  to  this 
constitution,  as  they  shall  judge  to  be  for  the  good  and  wel- 
fare of  this  commonwealth,  and  for  the  government  and  order- 
ing thereof,  and  of  the  subjects  of  the  same."  It  might  well 
be  held  that  if  the  legislature  should  determine  it  to  be  for 
the  best  interests  of  the  people  that  a  certain  class  of  em- 
ployees should  not  be  permitted  to  subject  themselves  to  an 
arbitrary  imposition  of  a  fine  or  penalty  by  their  employer,  it 
might  pass  a  law  to  that  effect  But  when  the  attempt  is  to 
compel  payment  under  a  contract  of  the  price  for  good  work 
when  only  inferior  work  is  done,  a  different  question  is  pre- 
sented. 

There  are  certain  ftindamental  rights  of  every  citizen  whiob 
are  recognized  in  the  organic  law  of  all  our  free  American 
states.  A  statute  which  violates  any  of  these  rights  is  an- 
oonstitutional  and  void,  even  though  the  enactment  of  it  is 
not  expressly  forbidden.  Article  1  of  the  declaration  of  rights 
in  the  constitution  of  Massachusetts  enumerates  among  the 
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naturali  inalienable  righto  of  men  the  right  ''  of  acquiring, 
poBsessing,  and  protecting  property."  Article  1,  section  10, 
of  the  constitution  of  the  United  States  provides,  among  other 
things,  that  no  state  shall  pass  any  "  law  impairing  the  obIi« 
gation  of  contracto."  The  right  to  acquire,  possess,  and  pro* 
tect  property  includes  the  right  to  make  reasonable  contraotS| 
which  shall  be  under  the  protection  of  the  law. 

The  manufacture  of  cloth  is  an  important  industry,  essential 
to  the  welfare  of  the  community.    There  is  no  reason  why  men 
should  not  be  permitted  to  engage  in  it    Indeed,  the  statute 
before  us  recognises  it  as  a  legitimate  business,  into  which  any- 
body may  freely  enter.    The  right  to  employ  weavers,  and  to 
make  proper  oontraoto  with  them,  is  therefore  protected  by  our 
eonstitution;  and  a  statute  which  forbids  the  making  of  such 
contracts,  or  attempto  to  nullify  them,  or  impair  the  obligation 
of  them,  violates  fundamental  principles  of  right  which  are 
expressly  recognized  in  our  constitution.    If  the  statute  is 
held  to  permit  a  manufacturer  to  hire  weavers,  and  agree  to 
pay  them  a  certain  price  per  yard  for  weaving  cloth  with 
proper  skill  and  care,  it  renders  the  contract  of  no  effect  when 
it  requires  him,  under  a  penalty,  to  pay  the  contract  price  if  the 
employee  does  his  work  negligently,  and  fails  to  perform  his 
contract.    For  it  is  an  essential  element  of  such  a  contract 
that  full  payment  is  to  be  made  only  when  the  contract  is 
performed.    If  it  be  held  to  forbid  the  making  of  such  con- 
tracts, and  to  permit  the  hiring  of  weavers  only  upon  terms 
that  prompt  payment  shall  be  made  of  the  price  for  good 
work,  however  badly  their  work  may  be  done,  and  that  the 
remedy  of  the  employer  for  their  derelictions  shall  be  only  by 
suits  against  them  for  damages,  it  is  an  interference  with  the 
right  to  make  reasonable  and  proper  contracto  in  conducting 
a  legitimate  business,  which  the  constitution  guarantees  to 
every  one  when  it  declares  that  he  has  a  "  natural,  essential, 
and  inalienable  right"  of ''  acquiring,  possessing,  and  protect- 
ing property."    Whichever  interpretation   be  given  to  this 
part  of  the  act,  we  are  of  opinion  that  it  is  unconstitutional; 
and  inasmuch  as  the  instructions  of  the  judge  permitted  the 
jury  to  find  the  defendant  guilty  on  the  second  count,  a  new 
trial  must  be  granted. 

We  do  not  deem  it  important  to  consider  the  other  excep- 
tions taken  by  the  defendant,  further  than  to  say  that  we  are 
of  opinion  that  the  motion  to  quash  was  rightly  overruled. 
For  cases  supporting  the  view  we  have  taken,  and  for  a  fur* 
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iher  discussion  of  the  principles  involved  in  the  decision, 
Godcharles  v.  Wigevuin,  113  Pa.  St  431;  State  v.  OoodtMl^  33 
W.  Va,  179;  25  Am.  St.  Rep.  863;  In  re  Jacobs,  98  N.  Y.  98; 
60  Am.  Rep.  636;  People  v.  Marx,  99  N.  Y.  877;  52  Am.  Rep. 
84;  People  v.  OilUon,  109  N.  Y.  889;  4  Am.  St  Rep.  465;  Mil- 
Utt  V.  People^  117  111.  294;  57  Am.  Rep.  869. 
Exceptions  sustained.  

JcTDGS  Holmes  wm  unable  to  conenr  with  the  majority  of  the  eoort  taxd 
exprened  hia  dissent  aa  follows:  "In  the  first  place,  if  the  statute  ia  nncoii* 
atitutional,  aa  construed  by  the  majority,  I  think  it  ahould  be  oonstriied 
more  narrowly  and  literaUy,  so  aa  to  save  it    Taking  it  literally,  it  ia  not 
infringed,  and  there  ia  no  withholding  of  wages,  when  the  employer  only 
promises  to  pay  a  reasonable  price  for  imperfect  work,  or  a  price  loss  thaa 
the  price  paid  for  perfect  work,  and  doea  pay  that  prioe  in  fact.    But  I  agres 
that  the  act  should  be  construed  more  broadly,  and  ahould  be  taken  to  pro* 
hibit  palpable  evasions,  because  I  am  of  opinion  that  even  so  oonatrued  it  ia 
constitutional,  so  far  as  any  argument  goes  which  I  have  heard.     The  pro- 
hibition, if  any,  must  be  found  in  the  words  of  the  constitution,  either  ex* 
pressed  or  implied,  upon  a  fair  and  historical  construction.     What  words  of 
the  United  States  or  state  constitution  are  relied  on?    The  statute  cannot 
be  said  to  impair  the  obligation  of  contracts  made  after  it  went  into  effect: 
Lehigh  Water  Co,  v.  SasUm,  121  U.  S.  388,  391.     So  far  aa  has  been  pointed 
out  to  me,  I  do  not  see  that  it  interferes  with  the  right  of  acquiring,  poseesa* 
ing,  and  protecting  property,  any  more  than  the  laws  against  usury  or 
gaming.    In  truth,  I  do  not  think  that  that  clause  of  the  bill  of  rights  haa  any 
application.     It  might  be  urged,  perhaps,  that  the  power  to  make  reaaonabla 
laws  impliedly  prohibits  the  making  of  unreasonable  ones,  and  that  this  law 
is  unreasonable.     If  I  assume  that  this  construction  of  the  constitution  ia 
correct,  and  that,  speaking  aa  a  political  economist,  I  should  agree  in  oon« 
demning  the  law,  atill  I  ahould  not  be  willing  or  think  myself  authorized  to 
overturn  legblation  on  that  ground,  unless  I  thought  that  an  honest  differ- 
ence of  opinion  was  impossible,  or  pretty  nearly  so.    But  if  the  statute  did 
no  more  than  to  abolish,  in  certain  cases,  contracts  for  a  quantum  meruU,  and 
recoupment  for  defective  quality  not  amounting  to  a  failure  of  consideratioD, 
I  suppose  that  it  only  would  put  an  end  to  what  are,  relatively  speaking,  in- 
novations in  the  common  law,  and  I  know  of  nothing  to  hinder  it     This, 
however,  is  not  alL    I  do  not  confine  myself  to  technical  considerations.    I 
suppose  that  this  act  was  passed  because  the  operatives,  or  some  of  them, 
thought  that  they  were  often  cheated  out  of  a  part  of  their  wages  under  a 
false  pretense  that  the  work  done  by  them  was  imperfect,  and  persuaded  the 
legislature  that  their  view  was  true.     If  their  view  waa  true,  I  oannot  doubt 
that  the  legislature  had  the  right  to  deprive  the  employers  of  an  honest  tool 
which  they  were  using  for  a  dishonest  purpose,  and  I  cannot  pronounce  the 
legislation  void,  aa  based  on  a  false  assumption,  since  I  know  nothing  about 
the  matter,  one  way  or  the  other.     The  statute,  however  construed,  leaves 
the  employers  their  remedy  for  imperfect  work  by  action.    I  doubt  if  we  are 
at  liberty  to  consider  the  objection  that  this  remedy  is  practically  worthless; 
but  if  we  are,  then  the  same  objection  is  equally  true,  although  for  different 
reasons,  if  the  workmen  are  left  to  their  remedy  against  their  employers  for 
wages  wrongfully  withheld.     My  view  seems  to  me  to  be  favored  by  Baneoek 
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r.  Todeii,  121  Ind.  866»  16  Am.  St  Rep.  396,  and  SlattghUr-hoiue  Ca$e^  16 
WalL  36,  80,  81." 

Constitutional  Law.  —  An  aztended  note  disciiBsing  the  Foorteenth 
Amendment  will  be  foand  appended  to  the  case  of  BtaU  T*  QondwUit  25  Am. 
St.  Rep.  870-890,  referred  to  in  the  principal  case.  The  prinoiplet  involved 
in  Sioju  T.  OoodwUl,  83  W.  Va.  179,  25  Am.  St.  Rep.  863,  were  again  reviewed 
in  8taU  T.  Fin  Creek  Ooaletc  Co,,  83  Va.  188;  25  Am.  St  Rep.  891. 


FlTZaSBALD   V.    CONNEOTIOUT    RlYEB    PaPBB   Oo. 

[166  KA88ACHU8RT8,  165.] 
MaSTSK   Alto   SSBVAHT. — EyBRT  SlBTAHT    ASSUMES   TBM  ObYIOUS  BISK8 

of  the  service  into  whioh  he  enters,  however  dangerous  the  business  may 
be,  and  thoogh  it  may  easily  be  condacted  more  safely  by  the  employer. 

NcouiOBNOB — KirowLXDOB  OF  Danokb.  —  One  who  knowing  the  danger 
from  the  negligence  of  another,  and  nnderstandiog  and  appreciating  tho 
risk  therefrom,  volnntarily  exposes  himself  to  it,  li  precluded  from 
recovering  for  the  injury  resulting  from  such  exposure. 

Mastbr  and  Sebvaiit  —  Risk,  Assumption  of.  —  Onb  dobs  not  Volun* 
TARILT  AssuMB  A  RiSK,  who  merely  knows  that  there  is  some  danger* 
without  appreciating  the  danger. 

Mabtbr  and  Sbrtant — Voluntary  Assumption  of  Risk — Question  fob 
TBI  JuBT.  —  It  cannot  be  said,  as  a  matter  of  law,  that  a  servant  volun- 
tarily assumes  the  risk  of  injury  from  slippery  steps  merely  because  she 
attempted  to  descend  them,  knowing  that  they  were  icy,  and  that  there 
was  some  danger  in  passing  over  them,  if  their  condition  in  regard  to 
•lipperiness  was  constantly  changing  in  different  states  of  the  weather, 
and  there  is  evidence  tending  to  prove  that  she  had  no  other  way  of 
leaving  the  mill  in  whioh  she  was  employed. 

ToBT  to  recover  for  injuries  received  by  the  plaintiff,  a 
wonian  fifly-one  years  of  age,  while  descending  a  stairway 
leading  from  the  door  of  the  room  in  which  she  worked  when 
in  defendant's  employment  She  had  been  working  in  the 
same  mill  thirteen  years.  At  the  time  of  the  injury,  she,  with 
about  fifty  other  women,  was  employed  in  the  same  room  and 
using  the  same  stairway.  Near  it  was  a  steam  exhaust-pipe, 
the  spray  from  which  fell  on  the  steps,  and,  there  freezing, 
made  them  slippery.  Plaintiff,  on  leaving  her  work  in  the 
evening  for  the  purpose  of  going  home,  attempted  to  descend 
these  stairs.  They  had  a  railing  on  one  side  and  a  platform 
on  the  other.  She  held  on  to  the  railing  with  one  hand  and 
in  the  other  held  her  dinner-pail,  but  on  the  next  step  to  the 
bottom  slipped,  fell,  and  was  hurt.  She  knew  of  the  condition 
of  the  steps  and  the  location  of  the  waste-pipe.  The  trial 
court  held  that  there  could  be  no  recovery,  and  therefore 
directed  a  verdict  for  the  defendant. 
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r.  B.  (yDonneU,  for  the  plaintiE 

ST.  M,  Brotvny  for  the  defendant. 

Knowlton,  J.    There  was  evidence  proper  for  the  eonsii 


ation  of  the  jury  on  the  question  whether  the  defendant  cor- 
poration was  negligent  in  permitting  the  steps  on  which  the 
plaintiff  was  injared  to  be  slippery  and  dangerous.  It  was  its 
duty  to  provide  on  its  premises,  a  reasonably  safe  passage-way 
for  the  use  of  its  employees  in  going  to  and  from  their  work. 

There  was  evidence  that  fifty  women  working  in  the  same 
room  with  the  plaintiff  used  the  steps  daily;  and  it  was  a 
question  of  fact  for  the  jury  whether  the  plaintiff  was  in  the 
exercise  of  due  care  in  trying  to  go  down  the  steps  as  she  did 
at  the  time  of  the  accident.  The  fact  that  she  knew  them  to 
be  icy,  and  more  or  less  slippery  and  dangerous,  does  not  re* 
quire  us  to  hold,  as  matter  of  law,  that  she  was  negligent  in 
trying  to  go  down  them,  holding  by  the  rail, — especially  if 
she  had  no  other  way  of  getting  from  the  mill. 

The  ground  on  which  the  ruling  for  the  defendant  was 
made  was,  doubtless,  that  the  plaintiff,  knowing  the  icy  condi- 
tion of  the  steps,  assumed  the  risk  of  accident,  and  thereby 
precluded  herself  from  recovering. 

It  is  well  settled  that  a  servant  assumes  the  obvious  risks 
of  the  service  into  which  he  enters,  even  if  the.  business  be 
ever  so  dangerous,  and  if  it  might  easily  be  conducted  more 
safely  by  the  employer.  This  is  implied  in  his  voluntary  un- 
dertaking, and  it  comes  within  a  principle  which  has  a  much 
broader  general  application,  and  which  is  expressed  in  the 
maxim,  Volenti  non  fit  injuria.  The  reason  on  which  it  is 
founded  is,  that  whatever  may  be  the  master's  general  duty 
to  conduct  his  business  safely  in  reference  to  persons  who 
may  be  affected  by  it,  he  owes  no  legal  duty  in  that  respect 
to  one  who  contracts  to  work  in  the  business  as  it  is. 

In  the  present  case,  it  does  not  appear  that  the  steps  were 
icy,  or  that  there  was  any  reason  to  suppose  that  the  business 
involved  a  risk  in  regard  to  them,  when  the  plaintiff  entered 
the  defendant's  service.  It  cannot  be  held  that  when  she 
made  her  contract  she  assumed  the  risk  of  such  an  injury  as 
she  afterwards  received.  We  therefore  come  to  the  question 
whether,  by  her  conduct  since,  she  has  assumed  such  a  risk. 

The  doctrine,  Volenti  non  fit  injuria^  has  not  been  very  much 
discussed  in  the  cases  in  this  commonwealth,  but  it  is  well 
established  in  the  law,  and  it  has  been  repeatedly  recognized 
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by  this  coart:    fforion  y.  Ipswich^  12  Cosh.  488;     WiUon  t. 
Charlestovm^  8  Allen,  187;  86  Am.  Dec.  693;  Huddleston  T. 
Lowell  Machine  Shopf  106  Mass.  282;  Lovejoy  ▼.  Boston  etc. 
R  R.  Co.^  125  Mass.  79;  28  Am.  Rep.  206;  Yeaton  ▼.  Boston 
gU.  R  R  Corp.^  186  Mass.  418;  Seardon  y.  Boston  ete.  R  R 
Co.,  147  Mass.  484;  9  Am.  St  Rep.  732;  Wood  y.  Locke,  147 
Mass.  604;  Mellorr.  MerehanUf  Mfg.  Co.,  160  Mass.  862;  Lem%9 
Y.  New  York  ete.  R  R  Co.,  168  Mass.  78;  Miner  ▼•  Connecticut 
River  R.  R  Co.,  168  Mass.  898.    In  England  it  has  been  much 
discussed,  and  the  difficulties  in  the  application  of  it  have 
frequently  been  considered  by  the  courts.    The  rule  of  law, 
briefly  stated,  is  this:  One  who  knows  of  a  danger  from  the 
negligence  of  anotheri  and  understands  and  appreciates  the 
risk  tberefrom,  and  voluntarily  exposes  himself  to  it,  is  pre- 
cluded from  recoyering  for  an  injury  which  results  from  the 
exposure.     It  has  often  been  assumed  that  the  conduct  of 
the  plaintiff  in  such  a  case  shows  conclusively  that  he  is  not 
in  the  exercise  of  due  care.    Sometimes  it  is  said  that  the 
defendant  no  longer  owes  him  any  duty;  sometimes,  that  the 
duty  becomes  one  of  imperfect  obligation,  and  is  not  recog* 
niaed  in  law.    In  one  form  or  another  the  doctrine  is  given 
effect,  as  showing  that  in  a  case  to  which  it  applies  there  is 
either  no  negligence  towards  the  plaintiff  on  the  part  of  the 
defendant^  or  a  want  of  due  care  on  the  part  of  the  plaintiflL 

In  Thomas  y.  Quartemiaine,  18  Q.  B.  Diy.  685,  Bowen,  L.  J., 
says:  ^'  The  duty  of  an  occupier  of  premises  which  have  an 
element  of  danger  upon  them  reaches  its  vanishing-point  in 
the  case  of  those  who  are  cognizant  of  the  full  extent  of  the 
danger,  and  voluntarily  run  the  risk."    It  would  be  unjust 
that  one  who  freely  and  voluntarily  assumes  a  known  risk 
for  which  another  is,  in  a  general  sense,  culpably  responsible 
should  hold  that  other  responsible  in  damages  for  the  conse- 
<iuences  of  his  own  exposure.    In   Yarmouth  v.  France,  19 
0-  B.  Div.  647,  Lord  Esher,  master  of  the  rolls,  expresses  the 
opinion  that  in  such  a  case  it  is  incorrect  to  say  that  the  de- 
fendant no  longer  owes  a  duty  to  the  plaintiff,  but  that  it 
should  rather  be  said  that  the  duty  is  one  of  imperfect  obliga- 
tion, performance  of  which  the  law  will  not  enforce. 

It  may  be  said  that  the  voluntary  conduct  of  the  plaintiff 
in  exposing  himself  to  a  known  and  appreciated  risk  is  the 
interposition  of  an  act  which,  as  between  the  parties,  makes 
the  defendant's  act,  in  its  aspect  as  negligent,  no  longer  the 
proximate  cause  of  the  injury;  or  at  least,  is  such  participa- 
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tion  in  the  defendant's  conduct  as  to  preclude  the  plaintiff 
from  recovering  on  the  grcund  of  the  defendant's  negligence. 
Certainly,  it  would  be  inconsistent  to  hold  that  a  defendant's 
act  is  negligent  in  reference  to  the  danger  of  injuring  the  plain- 
tifif,  and  that  the  plaintiff  is  not  negligent  in  voluntarily  expos- 
ing himself  when  he  understands  the  danger.  It  is  to  be 
remembered  that  in  determining  whether  a  defendant  is  negli- 
gent in  a  given  case,  his  duty  to  the  plaintiff  at  the  time  is  to 
be  considered,  and  not  his  general  duty,  or  his  duty  to  others. 
Therefore,  when  it  appears  that  a  plaintiff  has  knowingly  and 
voluntarily  assumed  the  risk  of  an  accident,  the  jury  should 
be  instructed  that  he  cannot  recover,  and  should  not  be  per- 
mitted to  consider  the  conduct  of  the  defendant  by  itself,  and 
find  that  it  was  negligent,  and  then  consider  the  plaintiff's 
conduct  by  itself,  and  find  that  it  was  reasonably  carefal. 

But  this  principle  applies  only  when  the  plaintiff  has  vol- 
untarily assumed  the  risk.     As  is  said  by  Bowen,  L.  J.,  in 
Thomas  ▼.  Qaariermainey  18  Q.  B.  Div.  685,  the  maxim  is  not 
Scienti  non  fit  injuria^  but  Volenti  nan  fit  injuria.    The  chief 
practical  difficulty  in  applying  it  is  in  determining  when  the 
risk  is  assumed  voluntarily.    In  the  first  place,  one  does  not 
voluntarily  assume  a  risk  who  merely  knows  that  there  is 
some  danger,  without  appreciating  the  danger.     On  the  other 
hand,  he  does  not  necessarily  fail  to  appreciate  the  risk  be- 
cause he  hopes  and  expects  to  encounter  it  without  injury. 
If  he  comprehends  the  nature  and  the  degree  of  the  danger, 
and  voluntarily  takes  his  chance,  he  must  abide  the  conse- 
quences, whether  he  is  fortunate  or  unfortunate  in  the  result 
of  his  venture.     Sometimes  the  circumstances  may  show,  as 
matter  of  law,  that  the  risk  is  understood  and  appreciated; 
and  often  they  may  present  in  that  particular  a  question  of 
fact  for  the  jury. 

What  constraint,  exigency,  or  excuse  will  deprive  an  act  of 
its  voluntary  character  when  one  intentionally  exposes  him- 
self to  a  known  risk,  is  a  question  about  which  learned  judges 
differ  in  opinion.  It  has  been  held  by  some  that  where  a 
man  is  not  physically  constrained,  where  he  can  take  his  op- 
tion to  do  a  thing  or  not  to  do  it,  and  does  it,  he  must  be  held 
to  do  it  voluntarily:  See  opinion  of  Lord  Bramwell  in  Memr 
bery  v.  Great  Western  Ry  Oo.^  14  App.  Cas.  179,  and  the  dis- 
senting opinion  in  Eckert  v.  Long  Island  R.  R.  Co,,  48  N.  Y. 
602;  8  Am.  Rep.  721.  But  by  the  authorities  generally,  one 
who  in  an  exigency  reluctantly  determines  to  take  a  risk  is 
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not  held  ao  etrictly.  There  has  been  much  difference  among 
the  Bnglish  judges  in  regard  to  the  question  whether  a  ser- 
vant who  discovers  a  defect  in  machinery,  not  existing  when 
he  entered  the  service,  which  the  master  is  bound  to  repair, 
and  who  works  on,  understanding  the  danger,  rather  than  to 
lose  his  place  by  complaining  of  it,  or  refusing  to  work  until 
it  is  repaired,  shall  be  held  to  have  voluntarily  assumed  the 
risk.  In  Membery  y.  Oreai  WesUm  Ry  Co.^  14  App.  Cas.  179, 
Lord  Bramwell  expressed  the  opinion  that  the  plaintiff  can- 
not recover  in  such  a  case,  while  the  lord  chancellor  and  Lord 
Herschell,  without  expressing  an  opinion,  prefer  to  keep  the 
question  open  for  future  consideration.  In  ThrusseU  v.  Handy* 
9id€y  20  Q.  B.  Div.  859,  the  court  of  queen's  bench  held  that  a 
workman,  by  continuing  to  work  under  such  circumstances, 
does  not  voluntarily  assume  the  risk;  and  in  Yarmouth  v. 
France^  19  Q.  B.  Div.  647,  a  majority  of  the  court  of  appeal 
were  of  the  same  opinion. 

In  SMivan  v.  India  Mfg.  Co.^  113  Mass.  896,  is  the  follow- 
ing  language:  *' Though  it  is  a  part  of  the  implied  contract 
between  master  and  servant  (where  there  is  only  an  implied 
contract)  that  the  master  shall  provide  suitable  instruments 
for  the^servant  with  which  to  do  his  work,  and  a  suitable 
place  where,  when  exercising  due  care  himself,  he  may  per« 
form  it  with  safety,  or  subject  only  to  such  hazards  as  are  ne- 
cessarily incident  to  the  business,  yet  it  is  in  the  power  of  the 
servant  to  dispense  with  this  obligation.    When  he  assents, 
therefore,  to  occupy  the  place  prepared  for  him,  and  incur  the 
dangers  to  which  he  will  be  exposed  thereby,  having  sufficient 
intelligence  and  knowledge  to  enable  him  to  comprehend  them, 
it  is  not  a  question  whether  such  place  might,  with  reasonable 
care  and  by  a  reasonable  expense,  have  been  made  safe.    His 
assent  has  dispensed  with  the  performance,  on  the  part  of  the 
master,  of  the  duty  to  make  it  so.    Having  consented  to  serve 
in  the  way  and  manner  in  which  the  business  was  being  con- 
ducted, he  has  no  proper  ground  of  complaint,  even  if  reason- 
able  precautions  have  been  neglected."   In  Qoodnow  v.  Walpole 
Emery  Mill$^  146  Mass.  261,  it  is  said:  *' There  was  no  danger 
which,  in  view  of  the  plaintiff's  knowledge  and  capacity,  must 
not  have  been  well  understood  by  and  apparent  to  him,  and 
there  was  therefore  no  negligence  on  the  part  of  the  defendant 
In  exposing  him  to  it."    In  Leary  v.  Boston  etc.  J2.  R.  Co.^  189 
Mass.  580,  62  Am.  Rep.  783,  Mr.  Justice  Devens  uses  these 
words:  ^*  But  the  servant  assumes  the  dangers  of  the  employ- 
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ment  to  which  he  voluntarily  and  intelligently  consents,  and 
while,  ordinarily,  he  ifl  to  be  subjected  only  to  the  hazards 
necessarily  incident  to  his  employment,  if  he  knows  thai 
proper  precautions  have  been  neglected,  and  still  knowingly 
consents  to  incur  the  risk  to  which  he  will  be  exposed  thereby^ 
bis  assent  dispenses  with  the  duty  of  the  master  to  take  such 
precautions." 

In  this  commonwealth,  as  well  as  elsewhere,  plaintiffs  have 
been  precluded  from  recovering,  alike  where  their  assumption 
of  the  risk  grew  out  of  an  implied  contract  in  reference  to  tho 
condition  of  things  at  the  time  of  entering  the  defendant's 
service,  and  where  they  voluntarily  assumed  a  risk  which 
oame  into  existence  afterwards:  Huddleaton  v.  LotoeU  Machine 
Shopf  106  Mass.  282;  Kngree  v.  Leyland^  135  Mass.   398; 
Moulton  V.  Oage^  188  Mass.  890;  Taylor  v.  Carew  Mfg.  Cc^ 
140  Mass.  150;  QilbeH  v.  Guild,  144  Mass.  601;  Murphy  v. 
Greeley,  146  Mass.  196;  Wood  v.  Locke,  147  Mass.  604;  MeUorY. 
MerehanU^  Mfg.  Co.,  150  Mass.  862;  Lothrop  v.  Fitchburg  R  K 
Co.,  160  Mass.  423;  Lewi$  v.  New  York  etc.  R.  R.  Co.^  153 
Mass.  73;  Miner  v.  Connecticut  River  R.  R.  Co.^  153  Mass. 
898. 

This  court  has  recognized  the  doctrine  that  mere  knowledge 
of  a  danger  will  not  preclude  a  plaintiff  from  recovering,  un- 
less he  appreciates  the  risk:  Linnehan  v.  Sampson,  126  Mass» 
606;  80  Am.  Rep.  692;  Lawless  v.  Connectieui  River  R.  R.  Co., 
186  Mass.  1;  Williams  v.  Churchill,  137  Mass.  243;  60  Am. 
Rep.  204;  Taylor  v.  Carew  Mfg.  Co.,  140  Mass.  150;  Ferr'en  v. 
Old  Colony  R  R.  Co.,  143  Mass.  197;  ScanUm  v.  BoeUm  etc. 
R.  R.  Co.,  147  Mass.  484;  9  Am.  St  Rep.  732.  See  also 
Thomae  v.  Q^artermaine,  18  Q.  B.  Div.  686;  and  Yarmouth  t 
France,  19  Qi  B.  Div.  647.  Many  other  cases  in  which  the 
plaintiff  has  not  been  precluded  from  recovering  may  be  re- 
ferred to  this  principle,  and  some  of  them  more  properly  rest 
on  the  ground  that  there  were  such  considerations  of  duty  or 
exigency  affecting  him  as  to  present  a  question  whether  the 
assumption  of  the  risk  was  voluntary,  or  under  an  exigency 
which  justified  his  action,  and  induced  him  unwillingly  to 
encounter  a  danger  to  which  he  was  wrongfully  exposed: 
Thomae  v.  Western  Union  Tel.  Co.,  100  Mass.  156;  Mahoney  v. 
Metropolitan  R.  R.  Co.,  104  Mass.  73;  Lyman  v.  Amherst,  107 
Mass.  839;  Looney  v.  McLean,  129  Mass.  38;  87  Am.  Rep.  296; 
Dewire  v.  Bailey,  131  Mass.  169;  41  Am.  Rep.  219;  GUbeH  v. 
Boston^  189  Mass.  818;  Pomeroy  v.  Westfield,  154  Mass.  462; 
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EcUH  ▼.  Long  Itland  R  R.  Oo.^  48  N.  T.  502;  8  Am.  Rep.  721. 
Whether  the  fear  of  losing  one's  situation  would  constitute 
such  an  exigency,  where  the  place  had  become  dangerous  by 
reason  of  the  negligence  of  the  employer  to  repair  it,  espe- 
cially if  notice  of  the  danger  had  becm  given  by  the  seryanti 
and  there  had  been  a  promise  speedily  to  repair  it,  we  need 
not  decide  in  this  case:  See  Leary  v.  Boston  etc,  R,  R,  Co.^  189 
Mass.  580;  62  Am.  Rep.  783;  Haley  ▼.  Case,  142  Mass.  816; 
Weseott  ▼.  New  York  etc.  R.  R.  Co.,  153  Mass.  460. 

We  are  of  opinion  that  it  cannot  be  said,  as  matter  of  law, 
that  the  plaintiff  in  the  present  case,  in  attempting  to  go  down 
the  steps,  yoluntarily  assumed  a  risk  which  she  understood 
and  appreciated,  and  which  resulted  in  the  accident.    She 
knew  that  the  steps  were  icy,  and  that  there  was  some  danger 
in  passing  over  them.    But  the  evidencid  tended  to  show  that 
their  condition  in  regard  to  slipperiness  was  constantly  chan- 
ging in  different  states  of  the  weather,  with  the  spray  falling 
daily  from  the  steam-pipe  and  freezing  upon  them.    Common 
experience  tells  us  that  the  degree  of  slipperiness  of  ice  is  not 
always  determinable  from  an  ocular  inspection  of  it.    If  it 
were  certain  that  the  extent  of  the  danger  was  obvious  to  one 
who  saw  the  surface  of  the  steps,  the  case  would  be  different. 
Besides,  there  was  evidence  tending  to  show  that  she  had 
no  way  of  leaving  the  defendant's  mill  except  by  going  down 
the  steps,  and  that  was  important  to  be  considered  in  deciding 
whether  she  took  the  risk  voluntarily. 

Osborne  t.  London  and  Northwestern  Ry  Co,,  21  Q.  B.  Div. 
220,  a  case  in  which  the  plaintiff  sued  to  recover  for  an  injury 
received  in  going  down  some  icy  stone  steps,  is  precisely  in 
point  It  is  said  in  the  opinion,  referring  to  the  language  of 
the  justices  in  Yarmouth  v.  France,  19  Q.  B.  Div.  647,  and 
Thoinas  v.  Qaartermaine,  18  Q.  B.  Div.  685:  "Those  observa- 
tions go  far  to  make  it  hard  for  a  defendant  to  succeed  on 
such  a  defense  as  that  relied  on  here,  for  it  is  probable  that 
juries  would  often  find  for  plaintiffs  on  the  ground  that  they 
had  not  full  knowledge  of  the  nature  and  extent  of  the  risk, 
but  that  cannot  be  helped.  These  judgments  introduce  an 
important  qualification  of  the  maxim,  Volenti  non  fit  injuria. 
In  the  present  case  the  plaintiff  may  well  have  misappre- 
bended  the  extent  of  the  difficulty  and  danger  which  he 
would  encounter  in  descending  the  steps;  for  instancep  he 
might  easily  be  deceived  as  to  the  condition  of  the  snow.'* 
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We  are  of  opinion  that  the  case  should  have  been  submitted 
to  the  jury. 

Exceptions  sustained.        

Mastee  avd  Skbvamt.  —  AssuMPTioir  or  Ribks  bt  Skrvaht  It  not  ne- 
OMsarily  predicated  from  the  fact  that  he  knew  or  ought  to  have  kaown  the 
actual  character  and  coudition  of  the  defective  instramentalities  furaished 
for  his  nae;  but  he  must  also  have  understood,  or  by  the  exercise  of  ordiDary 
observation  ought  to  have  understood,  the  risks  to  which  he  was  exposed  hj 
their  use:  Eoiseth  T.  Smith,  88  Minn.  14;  8  Am.  St.  Bep.  637.  Gompu« 
Taylor  Oc  R'y  Co.  ▼.  Taylor,  79  Tez.  104;  23  Am.  St.  Bep.  316;  Secmbm  ▼• 
BoBton  etc  R.  R,  Co.,  147  Mass.  484;  9  Am.  St.  Rep.  733.  A  eervant  takes 
the  risk  of  known  dangers,  not  of  others:  My€r$  ▼•  Hudson  Iron  Cix,  150 
Mast.  125;  16  Am.  St  Bep.  178. 


HiaaiNS  V.  Gbntbal  Nbw  Ei^gland  and  Wbbt^ 

EBN  Railroad  Company. 

(166  Massachusitts,  170.] 

Conflict  or  Laws.  —  An  Administrator  Appointed  in  thb  Stati  iv 
Which  thb  Decedent  had  his  Domicile  succeeds  to  all  rights  of  a» 
tion  arising  ont  of  the  statates  of  another  state. 

OoNTLicT  or  Laws  —  Bights  or  AcnoN  under  Statutes  of  Anothbb 
State.  —  If  the  statutes  of  another  state  give  a  right  of  action  for 
injuries  to  the  person,  whether  they  instantaneously  result  in  death  or 
not»  and  declare  that  the  right  shall  survive  to  the  executor  or  adminis- 
trator, an  action  may  be  maintained  by  the  administrator  in  this  state 
for  injuries  suffered  in  the  other  by  his  intestate  from  the  negligence  of 
a  railway  corporation,  and  resnlting  in  death,  if  the  decedent  was  domi- 
oiled  in  this  state  at  the  time  of  his  injury  and  death. 

OoNFUCT  OF  Laws.  -*  A  Foreign  Law,  in  oaaes  other  than  penal  aotioii% 
if  not  contrary  to  our  public  policy,  or  to  abstract  jnstioe^  or  pure 
morals,  or  calculated  to  injure  the  state  or  its  oitixens,  will  be  reoQg* 
nized  and  enforced  here,  if  we  have  jurisdiction  over  the  neceesary  pai^ 
ties,  and  can  see  that»  consistently  with  our  forms  of  procedure  and  law 
of  trials,  we  can  do  substantial  justice  between  the  parties* 

Action  by  an  administrator  to  recover  damages  for  the 
death  of  his  intestate,  alleged  to  have  resulted  from  the  negli* 
gence  of  the  defendant  corporation.  The  decedent  resided  in 
Massachusetts,  but  while  employed  by  the  defendant  as  a 
brakeman,  at  a  point  in  the  state  of  Connecticut,  was  instantly 
killed  in  a  collision.  The  plaintiff's  cause  of  action  was 
founded  upon  a  statute  of  the  last-named  state,  providing,  in 
substance,  that  all  actions  for  injuries  to  the  person,  whether 
the  same  did  or  did  not  instantaneously  result  in  death, 
should  survive  to  the  executor  or  ad  minis  trator,  and  that  all 
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damages  for  an  injury  resulting  in  death,  recovered  in  an 
action  brought  by  the  executor  or  administrator,  shall  inure 
to  the  benefit  of  the  husband  or  widow  and  heirs  of  the  dece* 
dent,  after  deducting  the  costs  and  expenses  of  suit,  to  wit, 
one  half  to  the  widow  or  husband,  and  one  half  to  the  Uneal 
descendants,  and  if  there  be  no  descendants,  the  whole  shall 
go  to  the  husband  or  widow,  and  if  no  husband  or  widow,  the 
heirs,  according  to  the  laws  regarding  the  distribution  of  in- 
testate  personal  estate;  that  in  all  actions  by  an  executor  or 
administrator  for  injuries  resulting  in  death  through  negli- 
gence, just  damages  may  be  recovered  from  the  party  alleged 
in  fault,  not  exceeding  five  thousand  doUara    A  demurrer  to 
the  complaint  having  been  sustained  by  the  trial  court  on  the 
ground   that  the  action  could  not  be  maintained  because 
based  on  the  statutes  of  another  state,  the  plaintiff  appealed. 

TP.  O.  BaueU  and  J.  T.  Keating,  for  the  plaintiff. 

T.  M.  Brown,  for  the  defendant 

Babkbb,  J.  The  plaintiff's  intestate  was  domiciled  in 
Massachusetts,  where  the  plaintiff  was  appointed  administra- 
tor. This  being  the  principal  administration,  the  plaintiff  suo- 
eeeded  as  well  to  every  right  of  action  of  the  deceased  which 
survived  as  to  his  other  personal  property.  Upon  the  ques- 
tion whether  such  an  administrator  takes  a  right  of  action  by 
succession  from  his  intestate,  it  is  immaterial  that  the  right 
arose  under  the  statute  of  a  foreign  state,  rather  than  under 
the  common  law  or  the  statutes  of  this  state;  just  as  the  fact 
that  the  intestate's  chattels  or  merchandise  had  been  acquired 
or  were  held  under  the  statutes  of  a  foreign  state,  rather  than 
under  the  law  of  his  domicile,  is  immaterial  upon  the  question 
whether  such  merchandise  or  chattels  pass  to  the  adminis- 
trator. 

Saoh  an  administrator  is  entitled  to  the  aid  of  our  courts, 
if  they  have  jurisdiction  of  the  necessary  parties,  in  collecting 
and  reducing  into  money  the  property  which  he  takes  by 
succession,  whether  goods,  chattels,  or  choses  in  action. 

Suits  brought  to  enforce  rights  of  action  which  the  deceased 
had,  and  which  survived  and  passed  from  him  to  his  admin- 
istratcHT,  differ  essentially  from  those  which  this  court  refused 
to  entertain  in  Richardson  v.  New  York  Central  R.  R.  Co,^  98 
Mass.  85,  and  in  Davis  v.  New  York  etc.  R.  /{.  Co.,  148  Mass. 
801;  58  Am.  Rep.  138.  In  Richardson's  case,  an  administra- 
tor appointed  here  sought  to  enforce  in  our  courts  a  cause  of 
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action  which  his  intestate  never  had,  which  had  not  passed 
to  the  administrator  by  succession,  and  which  the  statutes  of 
another  state  bad  caused  to  spring  up  at  th&  dseath  of  the  in- 
testate, and  had  provided  might  be*  brought  by  and  in  tlis 
names  of  his  personal  representatives,,  for  the  exsluaive  benep 
fit  of  his  widow  and  next  of  kin.  In  Davis's-  eaae^  the  intes- 
tate had  a  right  of  action  in  his  lifetime  by  the  common  law 
of  the  state  of  Connecticut,  where  ho  was  injured:;  hathy  the 
law  of  Connecticut  his  right  of  action  did  not  sorviYey  and  was 
extinguished  at  his  death,  while  a  paiaL  action^  oreatod  by 
statute  was  substituted  for  it  in  that  state^ 

In  the  present  case  the  plaintiff's,  intestate-  iff  alleged  ts' 
have  been  instantly  killed  in  Connecticut,  by  the.  dsfendant'a 
negligence.  It  is  conceded  that  the  statute  oC  that  state 
makes  the  defendant  liable  to  pay  damages  for  the:  injory 
which  caused  his  death.  Can  hia  administrator  sae  heiie  to 
recover  such  damages  ?  The  Connecticut  statute  places  in 
one  category  "all  actions  for  injury  to  the  person,  whether  the 
same  do  or  do  not  instantaneously  or  otherwise  result  in 
death,"  and  all  actions  '^  to  the  reputation^  or  ta  the.  proper ty« 
and  actions  to  recover  damages  for  injury  to  the  person  of  the 
wife,  child,  or  servant  of  any  person,"  and  provides  that  all 
shall  survive  to  the  executor  or  admini^ra^tor:  Conn.  Gien* 
Slats.  1888,  see.  1008.  One  evident  purpose  ef  this  atetnte 
was  to  give  to  actions  for  injuries  resulting  in  instafntaneous 
death  the  same  incidents  as  actions,  which  survive)  ha^ve.  li 
is  grouped  with  actions  which  survive  for  other  injuries' te  the 
person,  and  for  injuries  to  reputation  and  to.  property,  and!  ali 
are  said  to  survive.  The  putting  in  operation  o£  the.  negligent 
or  unlawful  forces  which  cause  an  instantaineous  deatti-  is  a 
wrong  to  the*  person  killed,  which,  by  more  or  lessi  of  appre- 
ciable time,  precedes  his  death.  If  the  law  of  the  country 
where  such  a  wrong  is  committed  gives  to  the  pecsooi  hilled  a 
right  of  action,  and  provides  that  it  shall  survi^ie  to*  his  ad- 
ministrator, there  is  no  difficulty  in  considwing.  that  the  de» 
oeased  had  that  right  of  action  at  the  instant,  when*  he  was 
tivus  et  morfuiMi  and  that  by  express  provisions  of  law  it  is 
made  to  survive  and  to  pass  to  his  administratev.  This  the 
statute  referred  to  has  plainly  attempted,  to  dow  As  was  held 
kk  Davia  v.  New  York  etc.  R.  R.  Co.,  143  Mass*.  301,  68  Am. 
Sep.  138,  it  is  the  right  of  each  state  '*  to  determine  by  its 
laws  under  what  circumstances  an  injury  to  the  person  will 
afford  a  cause  of  action."    Viewing  this  statute  of  Connecticut 
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aa  a  whole,  it  plainly  pats  such  causes  of  action  as  the  present 

upon  the  footing  of  personal  actions  which  survive,  and  which 

are  everywhere  considered  transitory;  that  is,  they  go  with 

the  person  who  has  the  right  of  action  where  he  goes,  and  are 

enforceable  in  any  forum  according  to  its  rules  of  procedure. 

If  they  survive,  such  actions,  like  other  personal  estate,  are 

oonsidered  to  have  ritui  in  the  place  of  domicile,  and  to  pass 

to  the  administrator  there  appointed.    Viewing  the  causes  of 

action  with  which  the  Connecticut  statute  deals  in  connection 

with  the  one  now  sued  on,  our  own  statutes  of  survivorship 

aie  aimilar.    There  is,  therefore,  nothing  in  the  nature  of  the 

oause  of  action  as  so  far  developed  to  prevent  our  courts  from 

entertaining  it  upon  principles  generally  recognized. 

Assuming  that  the  cause  of  action  is  one  not  existing  at  the 
common  law,  but  created  by  the  statute  of  another  state,  we 
have  seen  that  it  is  transitory,  and  that  it  survives  and  passes 
from  the  deceased  to  his  administrator.     When  an  action  is 
brought  upon  it  here,  the  plaintiff  is  not  met  by  any  difficulty 
upon  these  points.    Whether  our  courts  will  entertain  it  de- 
pends upon  the  general  principles  which  are  to  be  applied  in 
determining  the  question  whether  actions  founded  upon  the 
laws  of  other  states  shall  be  heard  here.    These  principles  re- 
quire that,  in  cases  of  other  than  penal  actions,  the  foreign 
law,  if  not  contrary  to  our  public  policy,  or  to  abstract  justice 
or  pure  morals,  or  calculated  to  injure  the  state  or  its  citizens, 
shall  be  recognized  and  enforced  here,  if  we  have  jurisdiction 
of  all  necessary  parties,  and  if  we  can  see  that,  consistently 
with  our  own  forms  of  procedure  and  law  of  trials,  we  can  do 
substantial  justice  between  the  parties.     If  the  foreign  law  is 
a  penal  statute,  or  if  offends  our  own  policy,  or  is  repugnant 
to  justice  or  to  good  morals,  or  is  calculated  to  injure  this 
state  or  its  citizens,  oit  if  we  have  not  jurisdiction  of  parties 
who  must  be  brought  in  to  enable  us  to  give  a  satisfactory 
remedy,  or  if  under  our  forms  of  procedure  an  action  here 
cannot  give  a  substantial  remedy,  we  are  at  liberty  to  decline 
jurisdiction:  Blanehard  v.  Ruaaell^  13  Mass.  1,  6;  7  Am.  Dea 
106;  Prentiis  v.  Savage^  13  Mass.  20,  24;  Ingraham  v.  Oeyer^ 
18  Mass.  146;  7  Am.  Dec.  182;  Tappan  v.  Poor^  15  Mass.  419; 
Zipceff  V.  Tkompionf  1  Gray,  243,  245;  Erickton  v.  Nesmith,  15 
Gray,  221;  4  Allen,  238,  236;  HaUey  v.  McLean,  12  Allen,  438, 
448;  90  Am.  Dec.  157;  New  Haven  Horse  NaU  Co*  v.  Linden 
Spring  Co.,  142  Mass.  349,  353;  Bank  of  North  America  v. 
Rindge,  154  Mass.  203;  26  Am.  St.  Rep.  240. 
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Applying  these  rules,  we  find  no  sufficient  reason  for  de- 
olining  to  entertain  the  present  action.  Our  own  statutes 
have,  in  several  instances,  changed  the  policy  of  the  common 
law,  so  as  to  allow  damages  for  death  occasioned  by  negli- 
gence: Pub.  Stats.,  c.  52,  sec.  17;  c.  73,  sec.  6;  c.  112,  sec. 
212;  Stats.  1883,  c.  243;  State.  1887,  c.  270,  sec.  2.  The  right 
created  by  the  Connecticut  statute  is  in  terms  a  right  to  re- 
cover ^'just  damages":  Conn.  Qen.  State.  1888.  sec.  1009. 
Neither  the  fact  that  the  statute  creating  it  limits  the  amount 
of  the  recovery  to  a  sum  not  exceeding  five  thousand  dollars, 
nor  that  the  damages  are  to  be  distributed  to  the  husband, 
widow,  heirs,  or  next  of  kin,  makes  it  a  penal  action.  The 
effect  of  such  provisions  as  to  the  distribution  of  the  damages 
is  to  say  that  they  shall  not  be  assete  for  the  payment  of  debts, 
and  shall  not  pass  by  the  will  of  the  deceased,  but  shall  be 
applied  to  the  compensation  of  the  persons  who  are  presumed 
to  have  suffered  the  most  by  the  death  of  the  person  injured. 
Such  a  right  is  not  unjust,  nor  contrary  to  good  morals,  nor 
calculated  to  injure  the  stete  or  ite  citizens.  Our  courte  have 
jurisdiction  of  the  necessary  parties.  Looking  at  the  statute 
creating  the  right  of  action  as  a  part  of  the  system  of  law  in 
force  in  Connecticut,  and  considering  that  if  the  action  is  to 
be  prosecuted  here,  our  rules  of  law  regulating  procedure,  and 
fixing  the  elements  which  are  to  enter  into  the  assessment  of 
the  damages,  must  govern  the  trial,  it  is  probable  that  the  re« 
suit  will  not  be  exactly  the  same  as  if  the  remedy  had  been 
pursued  in  Connecticut  But  we  see  no  such  difficulty  as  to 
lead  us  to  suppose  that  injustice  may  be  done  to  the  defend- 
ant, and  none  which  ought  to  make  us  decline  jurisdiction,  if 
the  plaintiff  electe  to  sue  here. 

The  statutes  which  create  and  limit  the  right  of  action  are 
found  in  the  provisions  regulating  civil  actions  in  the  courte 
of  Connecticut,  and  are  part  of  its  general  system  of  law.  By 
^'  the  costo  and  expenses  of  suit "  which,  under  section  1009, 
are  to  be  deducted  from  the  damages  before  they  are  dis- 
tributed,  were  intended  costs  of  suite  allowed  under  Connecti* 
cut  laws,  and  the  expenses  of  the  suit  exclusive  of  such  coste, 
these  expenses,  including  those  of  trials  not  resulting  in  a 
verdict,  are  a  constituent  element  of  the  "just  damages ''  un- 
der the  Connecticut  system.  The  same  system  allows  exem« 
plary  and  vindictive  damages:  Noyes  v.  Ward^  19  Conn.  250; 
Beeeher  v.  Derby  Bridge  and  Ferry  Co.,  24  Conn.  491,  497; 
Murphy  v.  New  York  etc.  R.  R.  Co.,  29  Conn.  496,  499.     If,  in 
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the  aotioD  prosecated  here,  neither  the  expenses  of  the  suit 
sar  exemplary  nor  yindictiye  damages  can  be  recovered,  that 
fact  is  oo  hardship  upon  the  defendant.    There  is  no  reason 
why  the  plaintiff  may  not  be  allowed  to  waive  those  elements 
of  damage  by  bringing  his  action  in  a  forum  where  they  can- 
not be  allowed.    It  is  also  a  part  of  the  Connecticut  system, 
that^  apon  the  default  of  a  defendant  in  such  actions,  the 
plaintiff  has  no  right  to  have  his  damages  assessed  by  a  jury, 
and  in  practice  the  assessment  is  uniformly  made  by  the  court 
alone:  Conn.  Gen.  Stats.  1888,  sec.  1106;  Raymond  v.  Dati- 
hury  etc.  R.  R.  Oo,j  48  Conn.  596, 598.    Upon  such  assessment 
in  Connecticut,  the  defendant,  to  reduce  the  damages  to  a 
nominal  sum,  may  show  contributory  negligence,  or  any  mat- 
ter which,  if  pleaded  and  proved  in  bar,  would  have  defeated 
the  action:  Daily  y.  New  York  etc,  R.  R.  Co,^  32  Conn.  856; 
87  Am.  Dec.  176;  Carey  v.  Day,  86  Conn.  152.    But  even  if 
it  appeared  that  the  motive  for  bringing  an  action  here  was  to 
insure  an  assessment  of  the  damages  by  a  jury,  we  cannot 
perceive  in  that  4i  valid  reason  for  declining  to  take  juris* 
diction. 

It  is  to  be  noticed  that  while  the  statute  upon  which  the 
plaintiff  founds  his  claim  makes  the  cause  of  action  one  which 
accrued  to  the  plaintiff's  intestate  in  his  lifetime,  and  provides 
that  it  shall  survive  and  pass  to  his  administrator,  it  does  not 
say  in  terms  that  the  damages  shall  or  shall  not  be  assets  of 
the  intestate  estate,  but  provides  that  they  shall  be  distributed 
in  a  way  which  may  or  may  not  be  different  from  the  dis- 
position to  be  made  under  our  law  of  the  assets  of  the  deceased 
to  be  administered.    As  this  intestate  was  domiciled  in  Mas- 
sachusetts, we  are  not  to  be  taken  as  now  deciding  how  any 
damages  which  the  plaintiff  may  recover  are  to  be  here  ad- 
ministered. 
Demurrer  overruled.  ___^ 

Statb  —  OoMiTT  BiTwnir  —  CoNnjcr  or  Laws.  —  Comity  of  one  state 
will  enforoe  the  laws  of  aDother  when  snoh  enforcement  neither  violates  its 
own  laws  or  infringes  the  rights  of  its  own  citizens:  Deringer  ▼.  Deringett  6 
Honst.  416;  1  Am.  St.  Rep.  150,  and  note.  See  note  to  Forepaugh  ▼.  Delti' 
Vfore  eic,  R.  R.  0S».,  15  Am.  St.  Rep.  679,  680,  where  the  cases  on  this  suU 
jeot  are  collected. 

Statotis  ov  FoRsioir  States  —ENiOBomsNT  ov.  —A  canse  of  action 
seeming  in  Iowa  under  a  statute  rendering  railways  liable  to  their  employees 
for  injuries  by  negligence  in  the  operation  of  snch  railways  may  be  enforced 
in  this  state:  Herriek  r,  MinneapolU  etc  B*y  Co,,  31  Minn.  11;  47  Am.  Rep. 
77l»  and  note.     If  an  injury  is  suffered  in  one  state,  and  the  action  is  brought 
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in  anoiher  for  damaget  resulting  therefrom,  the  law  of  tha  formar,  whether 
statutory  or  otherwiwb  determines  the  plaintiff's  right  to  reooTor:  Bridget  ▼• 
Ask^vUk  etc  M.  S.  Ok.  tl  B.  0.456;  IS  Am.  St.  Hep.  tS^,  and  note.  A  right 
of  aetioa  oreated  by  statute  inono  state  may  be  proeeeated  in  another,  when 
the  two  states  hare  substantially  similar  statatss  on  tha  snbjaoti  07M%  r« 
New  Terheic  iTf  Cb.»  16  R.  L  888. 


Johnson  t;.  Walkbb. 

p65  Massaobosbtts,  2HL] 

OoaTRAor  lOB  Vmbmomal  Bm&ywm  u  Tuxivatid  by  fha  inabilllgr,  far  tiia 
period  of  seven  weeks,  from  siokness  or  disease^  of  tfaa  panoo  who  is  to 
render  the  senrioes  to  perform  his  duties,  and  on  his  reooTering  his 
health,  he  is  not  antiUed  to  be  reinstated  in  his  employment  for  tbo  bal- 
aaoe  of  the  term. 

AonoN  to  recover  for  a  balance  alleged  to  be  due  under  a 
contract  to  work  for  the  defendants  for  a  year. ,  The  plaintiff 
was  employed  by  defendants  to  act  as  superintendent  of  a 
nnmber  of  men  in  a  shoe-shop.  After  serving  several  months, 
he  became  ill  with  typhoid  fever,  and  so  remained  about 
seven  weeks,  during  all  of  which  time  he  was  absent  from  his 
employment.  His  illness  was  not  such  at  any  time  as  to  in* 
dicate  that  he  would  lose  his  life  or.be  permanently  incapaci- 
tated. On  recovering,  he  returned  to  his  employment,  and 
offered  to  work  for  the  remainder  of  the  time  specified  in  the 
contract,  but  his  services  were  refused,  on  the  ground  that  he 
had  been  discharged  and  another  person  put  in  his  place. 
The  trial  judge  ruled  that  as  a  matter  of  law  the  plaintiff 
could  not  recover,  and  he  alleged  exceptions. 

/.  /.  Dowdf  for  the  plaintiff. 

H.  Kingman^  for  the  defendants. 

Morton,  J.  If  the  contract  was  an  absolute  one,  the  plain* 
tiff  is  entitled  to  recover.  There  were  no  qualifications  an* 
nexed  to  it  in  terms.  But  we  think,  as  matter  of  law,  it  most 
be  deemed  to  have  been  a  qualified  and  conditional  contract 
It  related  to  the  personal  servioes  of  the  plaintiff.  These 
could  be  performed  by  no  one  except  him.  The  work  to 
which  they  related  could  be  done  by  another;  but  his  own 
services  could  be  rendered  by  no  one  except  himsel£  They 
could  be  rendered  by  him  only  so  long  as  he  was  of  sufficient 
health  and  capacity.  We  think,  therefore,  that  it  was  implied 
that  inability  from  sickness  or  disease  to  perform  the  services 
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which  the  oonkact  depeaded  would  be  a  BufficioDt  excuse 
non-peEformonoe  on  bis  part  and  on  that  of  tbe  defend- 
Yerrington  t.  Oreene,  7  R.  I.  68&;  84  Am.  Dec.  678; 
Cucksm  Y.  Stoncst  ^  ^1*  ^  ^'  248,  ,257j  Spalding  y.  JBoaa,  71 
N.  Y.  40;  27  Am.  Rep.  7;  Robinson  y.  Damon,  X.  R.  6  Ex. 
269;  £ocw«  y.  Firth,  L.  R.  4  C.  P.  1;  Hubbard  v.  BeW«n,  27  VL 
645;  Ryan  y.  Dayton^  25  Conn.  188;  65  Am.  Dec.  560;  Green 
r.  GHhert,  21  Wis.  895. 

Wbetber  a  temporary  illness  of  «  iew  hours,  or  in  some  in* 
sianceB  perhaps  of  a  few  days,  would  in  all  oases  come  within 
rthfi  iooplied  oendilion^  we  need  not  consider.    In  .the  psesoot 
tfQMM  Abeiphnnliff  mms  'Sndc  about  secyen  weeks,  -and  during  all 
that  time,  as  the  exceptions  state,  was  incapacitated  *fram  work 
in  Ab  defendants'  shop.     W-e  think  that,  slb  matter  of  law, 
this  constituted  such  an  interruption  of  and  failure  to  perform 
his  contract  on  the  part  of  the  plaintiff,  that  the  defendants 
were  justified  in  terminating  it,  and  employing  another  per- 
son in  his  place. 

If  the  defendants  had  not  paid  the  plaintiff  all  that  waa 
due  him  at  the  time  when  he  was  taken  ill,  his  illness  would 
*haye  qperatediis  an  excuse,  so  that,  notwithstanding  the  non- 
performance of  his  contract,  he  could  haye  maintained  an 
•aeticm  against  them  for  the  amount  due  him:  Fuller  y.  Brown, 
11  Met.  440;  Harrvtvgton  t.  Fall  River  Iron  Worke,  119  Mass. 
'82.    Cut  the  fact  that  he  was  incapacitated  by  causes  beyond 
his  own'conrtrol,  or,  as  ift  is  termed,  by  the  act  of  God,  did  not 
<flepriye  the  defendants  of  their  right  to  terminate  the  con- 
tract, or  oblige  them  to  keep  his  position  for  him  till  he  recoy- 
ered.    The  right  df  the  deifendants  to  terminate  the  contract 
did  not  depend  on  giying  notice  to  the  plaintiff,  but  on  tbe 
^ct  that  he  had  become  unable  to  render  the  seryices  on 
whose  continuance  the  contract  depended. 

Without  undertaking  to  say  that  in  no  case  could  there  be 
s  duty  on  one  side  or  the  other  to  giye  notice  of  an  intention 
to  dissolye  the  contract  because  of  inability  to  perform  it  on 
•account  of  illness,  we  think  there  was  no  such  duty  on  the 
defendants  in  the  present  case. 
Bxoeptions  oyerruled.        

If  Asm  aioo  SsaTAar^DuoHABaa  loa  Siokhbss  aifORB  Expiration 

09  TxBM  OF  HiRiico.  —  An  employee  may  recover  the  reasonable  Falue  of 

his  serrioet  rendered,  when  he  agrees  to  labor  for  a  certain  time  for  a  spe- 

«ilied  snm,  and  is  discharged  by  the  employer  beoanse  of  absence  caused  by 

•Bokness:  Ugan  Y,  Dayton^  25  Conn.  188;  66  Am.  Deo.  560,  «nd  note;  Lakf 
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man  t.  Polhrd,  43  M«.  463;  00  Am.  Deo.  77»  and  note;  Pkdler  t.  mehaitf  S 
Iowa,  106;  74  Am.  Dea  298,  and  note.  See  Spalding  t.  J?om»  71  N.  T.  40» 
27  Am.  Bep.  7*  oited  in  the  opinion,  in  whioh  it  waa  held  that  nokneM  aiui 
inability  on  the  part  of  one  oontraoting  to  do  eertain  eerrioee  at  the  tima 
•petnAed  ia  a  |{ood  azooie  for  the  non-performanoo  of  the  agreemant  by  tte 
other  part  J. 


.a 

8 
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BJunn  iVB  Bahkino. -- A  Cebcs  Payable  AT  ▲  FoTUBi  Day  nnisl  be  Iraatad 
aa  a  oheek,  rather  than  aa  a  bill  of  ezohange^  and  ia  not  antitlad  to  days 
of  graoe. 

Action  seeking  to  charge  defoDdant  as  an  indorser  of  tha 
following  instrament:  — 

f200.  Boston,  Aug.  SI,  1880. 

The  National  Revere  Bank 
of  Boston. 
Pay  to  the  order  of  Geo.  H.  Towle,  Od.  1, 1SS9^ 

Two  Hundred Dollars. 

No.  M8S.  Samuel  W.  Creech,  Jr. 

The  words  printed  in  Italics  were  written  in  the  original 
instrument,  while  the  other  words  were  printed.  The  instm* 
ment  was  indorsed  before  maturity  by  the  payee  named 
therein,  and  was  presented  to  the  bank  for  payment,  October 
1,  1889,  and  payment  being  refused,  it  was,  on  the  same  day, 
protested,  and  notice  of  non-payment  given  to  the  defendant. 
He  asked  the  trial  judge  to  rule  that  the  writing  was  a  bill  of 
exchange,  and  as  such  entitled  to  days  of  grace,  but  the  court 
declined  to  so  rule,  and,  on  the  contrary,  directed  judgment 
for  the  plaintifif. 

W.  B.  Oale,  for  the  defendant 

/•  M.  Way,  pro  ee, 

Morton,  J,  The  question  in  this  case  is,  whether  the  in« 
strument  declared  on  is  a  check  or  a  bill  of  exchange.  If  the 
former,  it  had  no  days  of  grace;  if  the  latter,  it  had,  and  de- 
mand was  prematurely  made,  and  the  indorser  is  not  liable. 
The  question  whether  a  check  made  payable  on  a  day  subse- 
quent to  its  date  should  be  regarded  as  a  check  or  as  a  bill 
has  been  decided  differently  in  different  jurisdictions:  In  re 
Brown,  2  Story,  502;  Champion  v.  Gordon,  70  Pa.  St.  474;  10 


Jam  1892.]  Wat  v.  Towls.  653 

Am.  Rsp.  681;  Wegimifuter  Bank  y.  WheaUm^  4  R.  L  80;  Ivory 
r.  Bank  of  MiuouH^  86  Ma  476;  88  Am.  Deo.  150;  Henderson 
r.  Pope,  89  Ga.  861;  Morrieon  y.  Bailey,  6  Ohio  Si.  13;  64  Am. 
Deo.  632;  Minium  t.  FiekeTj  4  CaL  85,  86;  Bowen  y.  NeweU^ 
18  N»  Y.  290;  64  Am.  Deo.  650.  In  the  present  case,  the  in* 
Btrnment  appears  to  be  upon  one  of  the  ordinary  printed 
blanks  of  the  bank  on  which  it  is  drawn.  It  is  dated  August 
Sly  1889|  and  the  only  difference  that  is  suggested  between 
it  and  an  ordinary  check  is,  that  it  is  made  payable  October 
ly  1889.  If  it  had  been  post-dated  as  of  that  date,  it  would 
not  haye  been  payable  till  then,  and  yet  would,  in  that 
ease,  haye  been  a  check.  It  has  all  the  other  characteristics 
of  a  check,  and  we  cannot  belieye  that  it  was  intended  by  the 
parties,  or  woold  haye  been  taken  by  the  bank  on  which  it 
waa  drawn,  as  anything  else  than  a  check.  It  is  often  con- 
yenient  to  make  a  check  payable  at  a  future  day,  and  we 
see  no  yalid  distinction  between  post-dating  it  and  making  it 
payable  at  a  subsequent  date.  In  the  latter  case,  as  in  the 
former,  it  is  expected  that  it  will  be  presented  on  the  day 
when  payable,  which,  in  the  one  instance,  would  be  the  day 
of  its  date,  and  in  the  other,  the  day  fixed  for  its  payment, 
and  that  there  will  be  funds  to  meet  it,  and  that  it  will  then 
be  paid.  And  neither  in  the  latter  case,  any  more  than  in 
the  former,  would  it  be  expected  that  the  holder  would  pre- 
sent the  check  to  the  bank  on  which  it  was  drawn  for  accept- 
ance before  payable,  and,  on  its  refusal  to  accept  it,  protest  it, 
and  bring  suit  forthwith  against  the  drawer  for  the  non-accept- 
ance. 

We  think  it  better  accords  with  the  intent  and  understand- 
ing of  the  parties,  and  of  bankers  and  business  men  generally, 
to  treat  the  instrument  in  suit  as  a  check,  rather  than  as  a 
bill  of  exchange,  and  we  see  no  yalid  objection  to  doing  so. 

Exceptions  oyerruled* 

Cbmoks,  PosT-DiTiD^  BOW  Tkbatxdi.  — A  post-dated  check  fa  payable  on 
the  day  it  bean  date,  without  grace:  Salter  ▼.  Burt,  20  Wend.  205;  82  Am. 
Deo.  68Q,  and  note;  OkampUm  t.  Chrdon,  70  Pa.  St  474;  10  Am.  Rep.  68L 
A  oheck  fa  payable  immediately  upon  presentment  and  demand,  and  fa  not 
entitled  to  days  of  graoe:  Marriaon  r.  Bailey,  6  Ohio  St.  13;  64  Am.  Deo. 
632,  and  notoi.  A  written  order  on  a  bank  to  pay  a  sum  of  money  at  a  day 
■nbseqnent  to  iti  date  and  to  the  date  of  its  iasae  fa  not  a  check,  bnt  a  bill 
of  exchange,  and  fa  entitled  to  days  of  grace:  Harriton  t.  NkoUH  NaL  Bank, 
41  Minn.  488}  16  Am.  St.  Rep.  718,  and  note;  note  to  Bowem  ▼.  Hewell,  64 
Am.  Dot.  651. 
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tion  from  a  cliejxt  to  an  attorney,,  though  made  in  ite  peeieQM  of  a  UiM 
person,  cannot  be  disclosed  by  the  attorney  withont  tha.oonsttnft  oi  tiia 
'dienti 

Action  upon  proTnissDry  notes.  The  dQfflndBDiB,«onght-to 
defeat  plaintiff's  raotion  by  proving  vthatibandteB^wareiBBaed 
pursuant  to  A. secret  agreement .entei«d  ioto 'between  •plaintiff 
And  defendants  before  the  ^eseQution  of  a  .oertaiin  comproiDisa 
agreement  One  Barton,  <aq  attorney  ^  law,  tbemg  fialled  as 
A  witnese,  was  asked  to  detail  a  .oonveiaation  iwith  :phiintiflr  in 
the  .presence  of  one  of  the  .dafendaatf^  hat  Ahe  judge  rmled 
that  the  coaversation  was  jtrivilegedyrond.did  not  iManmi  iha 
Attorney  to  disclose  U.    Verdict  for  the  .plaiatiSl 

N.  B.  JSf^atlty  for  the  defendants. 

P.  B.  Kieman^  for  the  plaintiff. 

HoBTON  I.  The^  defendants  do  not  qxcesiion  the  ^well-settled 
Tule  that  confidentiAl  communioations  made  byiAiOlienttoan 
Attorney  for  the  purpose  of  jobtaining  Jiis  ^adviee  and  aseiBt- 
Ance  in  refeEenoe  to  the  matter  which  is'the  snbject'df  them 
•cannot  be  disclosed  by  the  flkttorney  without  the  eonsedt  of 
the  client:  .FaMer  x.  Hott,  12  Pick.  8&;  22  Arm.  Bee.  480. 
They  contend  that  lif  they  ax»  :made  in  'tho  pveeenee  And 
hearing  of  a  third  perjon,  ttitat  rermoves  the  iprrviilege,  ^and 
makes  the  testimony  of  the  attorney  concerning  them  admi^- 
:eible.  But  as  between  -tfaerolient  and  /attorney,  they  are  still 
•confidential,  though  made  iu  the  presence  or  hearring  of  a 
third  party.  The  only  effect  of  thad;  is 'that  theyure  lees  con- 
fidential in  fact,  and  that  euch  -third  iparty  oiray  testffy  to 
them.  It  does  not  qualify  the  attorney  •  as  "A  witness:  -Hw)  y. 
Morris,  18  Gray,  519;  74  Am.  Dec.  650. 

The  defendants  aIso  urge  that  the  privilege  has  been  waived 
i)y  the  plaintiS,  for  the  reason,  as  they  contend,  that  in  the 
lower  court  the  plaintiff  called  the  attorney  as  :a  witness,  and 
interrogated  him  as  to  the  conversation  between  the  attorney 
And  himself,  when  the  former  was  acting  as  counsel  for  him, 
in  reference  to  the  transaction  now  in  suit.  It  is  possible 
that  the  fact  may  have  been  as  the  defendants  Assart.  Itiis 
possible,  also,  that  the  attorney  may  not  have  testified  or  not 
have  been  interrogated  by  the  plaintiff  as  to  the  conversations. 
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Tlie  fact  thai  he  testified  to  other  things  would  constitute  no 
'waiver  of  the  privilege  as  to  the  conversations:  Montgomery  v. 
I^keringj  116  Mass.  227.  The  exceptions  do  not  state  that 
he  testified  to  the  conversations,  but  to  the  ^  above-mentioned 
transactions."  That  may  mean,  and  naturally  would  mean, 
that  he  testified  to  what  was  done,  not  to  what  was  said.  We 
cannot  assnme,  in  favor  of  the  defendants,  who  are  the  ex- 
cepting party  and  have  the  burden,  that  the  fact  was  as  they 
contend.  It  is  unnecessary  to  consider,  therefore,  whether 
the  privilege  was  or  was  not  waived. 
Exceptions  overruled. 

Attornxt  and  Oliirt — Piixvn.Bou>  Ck>MM(7NiOATioir8. — A  oommnni* 
nation  from  a  dient  to  aa  attorney  ia  not  oonfidential  when  made  in  tha 
pgoaanoo  of  another  party:  WhUing  r.  Bameff^  80  N.  T.  830;  86  Adl  Dea. 
386,  and  note;  notti  to  IHbMA  t.  MUcheU,  92  Am.  Deo.  103;  note  to  HarrU 
▼.  Dauffker^^  15  Am.  St  Rep,  818L  GommanicatioDs  made  to  an  attorney 
are  not  priirileged,  nnless  they  are  made  oonfideatially  to  obtain  oonnaelt 
Gidy  T.  Walter,  02  Mich.  157;  4  Am.  St.  Rep.  834.  If  two  or  more  persona 
aooanlt  an  attorney  for  their  mntaal  benefit,  and  make  atatemente  in  hia 
presence,  he  may  disclose  snch  statements  in  any  controversy  between  them 
cr  their  personal  representatives  or  aucoessors  in  intereat  but  not  in  oontro* 
▼eraies  between  them,  or  either  of  them,  and  third  persons:  HurOmH  r.  Hwl- 
hmrU  128  N.  Y.  420;  26  Am.  St  Rep.  482,  and  note.  The  rule  of  privilege 
doea  not  apply  to  oommttnioations  between  parties  to  an  agreement  mado 
before  an  attorney,  or  between  snoh  partiea  and  the  attorney  of  one  of  them, 
or  when  made  by  one  party  to  his  oonnrel  ia  the  presenoe  of  the  other  par^i 
Hyghn^.  Boom.  102 N.  Q  187. 

/ 
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MAUOioirs  Fbossoution  —  Adyios  ov  Maoistratb.  -^  As  evidence  tending 
to  show  probable  oanse,  the  prosecntor  should  be  permitted  to  prove 
that  he  went  to  a  joatice,  who  waa  also  an  attorney  at  law,  and  fairly 
disclosed  to  him  all  the  facta  within  his  knowledge,  and  was  thereupon, 
by  snch  justice,  advised  that  the  proper  method  of  procedure  was  by  a 
criminal  complaint,  and  that,  acting  in  good  faith  upon  snch  advice,  he 
caused  the  oomplaint  to  be  made  and  signed,  and  awore  to  the  same. 

Action  for  malicious  prosecution  in  charging  plaintiff  with 
breaking  into  and  entering  defendant's  dwelling-house  in  the 
night-time  with  intent  to  commit  larceny.  Defendant  offered 
to  prove  that  he  went  to  a  magistrate  of  the  district  court  for 
the  purpose  of  obtaining  a  search-warrant;  that  the  justice 
was  a  member  of  the  bar  of  the  oommon wealth;  and  that,  act- 
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ing  under  his  advice,  the  defendant  made  the  complaint  under 
which  the  prosecution  took  place.  The  evidence  being  ex- 
eluded,  judgment  was  entered  in  favor  of  the  plaintiff,  and 
the  defendant  alleged  exceptions. 

JJ.  P.  MoulUm  and  N.  J.  Holden^  for  the  defendant. 

if.  F,  HurUmri,  F.  L.  Emm,  and  D.  W.  QuUl^  for  the  plain- 
tiff. 

Babxbb,  J.  The  offer  of  proof  was  evidently  considered  at 
the  trial  as  an  offer  to  show  such  a  state  of  facts  as  would 
have  been  a  justification  if  the  counselor  whose  advice  the 
defendant  followed  had  not  been  the  magistrate  to  whom  his 
complaint  was  addressed.  It  ought  not  to  receive  a  narrow 
or  technical  construction,  and  we  are  therefore  free  to  consider 
the  principal  question  raised,  which  is,  whether,  upon  the  de- 
fense of  probable  cause  in  an  action  for  malicious  prosecution, 
the  defendant  may  show  that  in  making  the  complaint  he 
acted  upon  the  advice  of  the  magistrate  to  whom  the  com- 
plaint was  addressed. 

The  state  of  the  authorities  upon  this  branch  of  the  subject 
of  probable  cause  as  a  defense  in  such  actions  is  this:  It 
has  been  commonly  held  that  the  advice  of  counsel  is  a  pro- 
tection: Ravenga  y.  Mackintosh^  2  Barn.  &  C.  693;  Stone  y. 
Stoift,  4  Pick.  889;  16  Am.  Dec.  349;  Olmstead  v.  Partridge, 
16  Gray,  881;  Allen  y.  Codman,  139  Mass.  186;  Donnelly  y. 
Daggett,  145  Mass.  814;  Stewart  v.  Sonnebom,  98  U.  8.  187; 
Bernar  v.  Durdap^  94  Pa.  St.  829;  Cooney  v.  Chase,  81  Mich. 
208;  Wicker  v.  Hotchkiss,  62  111.  107;  14  Am.  Rep.  75;  East- 
man V.  Keasor,  44  N.  H.  518;  Ash  v.  Marlow,  20  Ohio,  119; 
Paddock  v.  Watts,  116  Ind.  146;  9  Am.  St.  Rep.  882;  but  not 
if  the  counsel  is  himself  interested:  White  v.  Carr,  71  Me. 
655;  86  Am.  Rep.  853.  The  advice  of  magistrates  who  are 
not  counselors  at  law  has  been  held  no  protection:  Olmstead 
V.  Partridge,  16  Gray,  881;  Straus  v.  Young,  86  Md.  246;  Cole- 
man V.  Heurich,  2  Mackey,  189;  Brobst  v.  Ruff,  100  Pa.  St.  91; 
45  Am.  Rep.  858;  Oee  v.  Culver,  12  Or.  228;  Cooney  v.  Chase, 
81  Mich.  203;  GUbertson  v.  Fuller,  40  Minn.  413;  McLeod  v. 
McLeod,  78  Ala.  42,  46.  In  Sisk  v.  Hurst,  1  W.  Va.  63,  the 
advice  of  a  magistrate  was  held  to  protect,  but  the  report  does 
not  show  whether  he  was  a  counselor  at  law.  In  Turner  v. 
Dinnegar,  20  Hun,  465,  advice  given  by  a  magistrate  who  was 
also  a  counselor  at  law  was  held  to  be  a  protection.  In  Eng- 
land, if,  under  the  statute  conferring  jurisdiction  upon  the 
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magifitraie,  ha  is  required  before  granting  the  warrant  to  try 
the  question  of  probable  cause,  the  complainant  is  not  liable 
to  an  action:  Hap$  y.  Everedj  17  Q.  B.  Diy.  338;  Lea  y.  Ckar^ 
ringtan,  23  Q.  B.  Diy.  45.  See  Stats.  48  &  49  Vict.  (Grim. 
Law  Amendment  Act),  c.  69,  sec.  10.  Where  the  advice  is 
given  by  an  attorney-general,  county  attorney,  or  prosecuting 
officer  in  his  official  capacity,  it  is  a  protection:  Smith  y.  ilua- 
Ifii,  49  Mich.  286;  Yocum  y.  Polly,  1  B.  Mon.  858;  86  Am.  Dec. 
683;  Hunlinqton  y.  Qatdt^  81  Mich.  144;  Schippd  y.  Norton^ 
88  Kan.  567 

The  logic  of  the  defense  is,  that  the  proceedings  alleged  to 
haye  been  malicious  were  in  fact  instituted  in  good  faith  and 
upon  probable  cause;  and  that  it  is,  upon  the  whole,  better 
that  he  who  thus  sets  them  in  motion  with  the  purpose  of 
vindicating  the  law  should  be  protected  in  the  act,  although 
an  alleged  offender  may  sometimes  suffer  unjustly,  than 
that  wrong  and  crime  should  go  unpunished  because  of  the 
danger  incurred  in  making  complaints.  To  establish  the  de- 
fense, it  is  required  of  the  party  himself,  if  he  claims  protec- 
tion because  he  acted  upon  the  advice  of  others,  that  he  shall 
act  in  good  faith,  believing  that  he  has  good  cause  for  his  ac- 
tion, and  not  seeking  to  procure  an  opinion  in  order  to  shelter 
himself;  that  he  shall  make  a  full  and  honest  disclosure  of  all 
the  material  facts  within  his  knowledge  or  belief;  that  he  shall 
be  himself  doubtful  of  his  legal  rights,  and  shall  have  reason  to 
presume  that  the  person  to  whom  he  applies,  or  whose  advice 
he  follows,  is  competent  to  give  safe  and  prudent  counsel; 
and  that  he  shall  honestly  pursue  the  directions  of  his  ad- 
viser; the  adviser  must  be  learned  in  the  law,  and  of  such 
training  and  experience  that  he  may  safely  be  presumed  to 
be  competent  to  give  wise  and  prudent  counsel  in  important 
matters,  and  must  act  under  a  sense  of  responsibility.  By 
our  own  decisions  above  referred  to,  if^  upon  the  evidence,  it  is 
clear  that  the  complainant  so  acted,  and  that  his  adviser  was 
a  counselor  at  law,  the  defense  is  established,  and  the  court 
will  direct  a  verdict  for  the  defendant:  AUen  v.  Codman,  189 
Mass.  136.  But  if,  upon  the  evidence,  the  facts  essential  to 
the  defense  are  in  dispute,  they  are  to  be  submitted  to  the 
jury. 

In  the  case  at  bar  the  question  is,  not  whether  a  verdict  for 
the  defendant  should  have  been  ordered,  but  whether  evi- 
dence that  he  acted  under  advice  should  have  been  admitted. 
Inasmuch  as  the  advice  was  given  by  a  magistrate  who  was  a 
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counselor  at  law,  the  case  is  not  governed  by  the  decision  in 
Olmstead  y.  Partridge^  16  Gray,  881.  We  agree  entirely  with 
the  principles  of  that  decision,  and  with  their  statement  and 
discnssion  by  the  distinguished  jurist  by  whom  the  opinion 
was  written.  At  the  same  time  it  is  a  question  whether  the 
judicial  system  of  the  commonwealth  has  not,  since  the  time 
of  that  decision,  been  so  changed  and  improved  in  respect  to 
the  learning,  capacity,  and  standing  in  the  community  of  the 
magistrates  now  intrusted  with  the  power  of  issuing  warrants 
in  criminal  cases,  that  the  conclusion  then  reached,  that  evi- 
dence that  the  complainant  acted  upon  the  advice  of  a  justice 
of  the  peace  who  was  not  a  counselor  or  attorney  at  law  was 
incompetent  to  disprove  malice,  ought  to  be  now  reconsidered. 
Olmstead  v.  Partridge^  16  Gray,  881,  was  decided  in  the 
year  I860.  Since  that  time  the  authority  to  issue  warrants 
for  criminal  offenses  has  been  taken  from  ordinary  justices  of 
the  peace,  and  is  lodged  in  officers  specially  designated  for 
the  purpose,  and  in  trial  justices,  and  the  justices  of  police, 
district,  and  municipal  courts.  A  very  large  majority  of  the 
gentlemen  now  having  this  authority  are  members  of  the  bar, 
and  all  have  been  selected  with  care,  and  are  known  to  the 
community  as  wise  and  discreet  men.  Besides  this,  they  are 
disinterested  and  independent,  and  not,  as  was  sometimes 
felt  to  be  the  case  with  justices  of  the  peace  under  the  old 
system,  under  the  control  or  influence  of  particular  persons. 
No  one  expects  that  the  old  order  of  things  will  be  reinstated, 
or  that  less  care  will  in  the  future  be  exercised  in  the  selection 
of  the  magistrates  to  whom,  under  the  present  system,  the 
duty  of  receiving  complaints  is  intrusted.  If,  then,  it  is  clear 
that  our  magistrates  of  this  class  possess  the  qualifications 
and  are  free  from  the  disqualifications  mentioned  in  the  opin* 
ion  of  the  court  in  Olmstead  v.  Partridge^  16  Gray,  881,  the 
same  principles  which  led  the  court  to  its  decision  in  that 
case  now  require  .us  to  decide  differently.  In  that  case  Bige- 
low,  C.  J.,  says:  '*  In  actions  for  malicious  prosecution,  it  has 
been  held  to  be  competent  for  the  defendant  to  prove,  in  order 
to  establish  the  fact  of  probable  cause,  that  in  prosecuting 
the  plaintiff  on  a  criminal  charge  he  acted  in  accordance  with 
the  advice  of  counsel  on  a  full  and  correct  statement  of  all 
the  material  facts  bearing  on  the  case But  such  testi- 
mony has  always  been  limited  to  communications  with  oonifti 
sel  or  attorneys.  Statements  made  to  other  persons  and 
advice  given  by  them  have  never  been  deemed  admissible. 
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The  lair  wisely  requires  that  a  party  who  lias  instituted  » 

grcMindless  salt  against  anottier  should  show  that  he  aoted  on 

the  advice  of  a  person  who,  by  his  professional  training  anJ 

experience,  and  as  an  officer  of  the  oourt,  may  be  reasonably 

supposed,  to  be  competent  to  give  safe  and  prudent  counsel,  oo 

which  a  party  may  act  honestly  and  in  good  faith,  although 

to  the  injury  of  another.    But  it  would  open  the  door  to  great 

abuses  of  legal  process  if  shelter  and  protection  from  the  con* 

Bequences  of  instituting  an  unfounded  prosecution  could  be 

obtained  by  proof  that  a  party  acted  on  the  irresponsible  ad* 

▼ice  of  one  who  could  not  be  presumed  to  have  better  meane 

of  judging  of  the  rights  and  duties  of  the  prosecutor  on  » 

given  state  of  facts  than  the  prosecutor  himself    We  believe 

that  it  is  now  a  commonly  recognized  fact  that  the  magis* 

trates  authorised  to  issue  warrants  in  this  commonwealth 

have  such  knowledge  of  the  law,  and  such  training  and  ex* 

perience,  that  they  may  reasonably  be  supposed  to  be  compe» 

tent  to  give  safe  and  prudent  counsel,  and  that  they  are  so 

eituated  that,  if  they  advise,  their  action  will  be  disinterested 

and  under  a  sense  of  responsibility  due  to  their  position,  and 

that  they  are  no  longer  open  to  the  charge  of  acting  irrespon* 

sibly,  and  with  no  better  means  of  judging  of  the  rights  and 

duties  of  a  prosecutor  than  the  prosecutor  himselfl 

Unless,  therefore,  it  is  improper  for  magistrates  of  this  de* 
aoription  to  advise  those  who  approach  them  with  complaints, 
evidence  of  the  giving  of  such  advice  by  a  magistrate  ought 
not  to  be  excluded.  In  dealing  with  this  branch  of  the  ques* 
tion^  great  weight  must  be  given  to  the  usual  and  settled 
habits  and  customs  of  our  people.  In  regard  to  formal  mat- 
ters, and  in  certain  kinds  of  proceedings,  the  poor,  the  unlet- 
tered, and  the  unfortunate  have  been  and  are  accustomed  to 
obtain  advice  from  magistrates  and  justices  of  the  minor 
courts,  when  circumstances  make  it  necessary  for  them  to 
hs  ve  recourse  to  the  law.  This  feature  of  our  judicial  system 
has  been  well  known,  and  no  indication  is  found  in  the  legis- 
lation which  durmg  the  last  thirty  years  has  abolished  most 
of  the  judicial  powers  of  justices  of  the  peace,  and  established 
the  present  system  of  minor  courts,  that  it  wae  wrong  or  dis* 
advantageous  or  distasteful  to  the  people.  Upon  the  whole, 
it  is  a  wise  custom,  which  promotes  the  wholesome  admlnis* 
tration  of  justice,  and  the  exercise  of  which  may  be  saftjly 
left  in  the  hands  of  such  magistrates-  WhiU  ail  maKiHrat^ 
should,  00  far  as  possible, keep  themselves  onWas^jd,  and  nhwld 
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counselor  at  law,  the  case  is  not  governed  by  the  decision  in 
Olmstead  y.  Partridge^  16  Gray,  881.  We  agree  entirely  with 
the  principles  of  that  decision,  and  with  their  statement  and 
discnssion  by  the  distinguished  jurist  by  whom  the  opinion 
was  written.  At  the  same  time  it  is  a  question  whether  the 
judicial  system  of  the  commonwealth  has  not,  since  the  time 
of  that  decision,  been  so  changed  and  improved  in  respect  to 
the  learning,  capacity,  and  standing  in  the  community  of  the 
magistrates  now  intrusted  with  the  power  of  issuing  warrants 
in  criminal  cases,  that  the  conclusion  then  reached,  that  evi- 
dence that  the  complainant  acted  upon  the  advice  of  a  justice 
of  the  peace  who  was  not  a  counselor  or  attorney  at  law  was 
incompetent  to  disprove  malice,  ought  to  be  now  reconsidered. 
Olmstead  v.  Partridge^  16  Qray,  881,  was  decided  in  the 
year  1860.  Since  that  time  the  authority  to  issue  warrants 
for  criminal  offenses  has  been  taken  firom  ordinary  justices  of 
the  peace,  and  is  lodged  in  officers  specially  designated  for 
the  purpose,  and  in  trial  justices,  and  the  justices  of  police, 
district,  and  municipal  courts.  A  very  large  majority  of  the 
gentlemen  now  having  this  authority  are  members  of  the  bar, 
and  all  have  been  selected  with  care,  and  are  known  to  the 
community  as  wise  and  discreet  men.  Besides  this,  they  are 
disinterested  and  independent,  and  not,  as  was  sometimes 
felt  to  be  the  case  with  justices  of  the  peace  under  the  old 
system,  under  the  control  or  influence  of  particular  persons. 
No  one  expects  that  the  old  order  of  things  will  be  reinstated, 
or  that  less  care  will  in  the  future  be  exercised  in  the  selection 
of  the  magistrates  to  whom,  under  the  present  system,  the 
duty  of  receiving  complaints  is  intrusted.  If,  then,  it  is  clear 
that  our  magistrates  of  this  class  possess  the  qualifications 
and  are  free  from  the  disqualifications  mentioned  in  the  opin* 
ion  of  the  court  in  Olmstead  v.  Partridge^  16  Gray,  881,  the 
same  principles  which  led  the  court  to  its  decision  in  that 
case  now  require  .us  to  decide  differently.  In  that  case  Bige- 
low,  C.  J.,  says:  '*  In  actions  for  malicious  prosecution,  it  has 
been  held  to  be  competent  for  the  defendant  to  prove,  in  order 
to  establish  the  fact  of  probable  cause,  that  in  prosecuting 
the  plaintiff  on  a  criminal  charge  he  acted  in  accordance  with 
the  advice  of  counsel  on  a  full  and  correct  statement  of  all 
the  material  facts  bearing  on  the  case But  such  testi- 
mony has  always  been  limited  to  communications  with  ooiui> 
sel  or  attorneys.  Statements  made  to  other  persons  and 
advice  given  by  them  have  never  been  deemed  admissible. 
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The  law  wisely  requires  that  a  party  who  lias  instituted  » 
groundless  suit  against  anottier  should  show  that  he  aoted  on 
the  advice  of  a  person  who,  by  his  professional  training  and 
experience,  and  as  an  oflScer  of  the  oourt,  may  be  reasonably 
Bupposed  to  be  competent  to  giYO  safe  and  prudent  counsel,  oi> 
which  a  party  may  act  honestly  and  in  good  faith^  although 
to  the  injary  of  another.    But  it  would  open  the  door  to  great 
abuses  of  legal  process  if  shelter  and  protection  from  the  con* 
sequences  of  instituting  an  unfounded  prosecution  could  be 
obtained  fay  proof  that  a  party  acted  on  the-  irresponsible  ad- 
Tioe  of  one  who  could  not  be  presumed  to  have  better  meana 
of  judging  of  the  rights  and  duties  of  the  prosecutor  on  a 
given  state  of  facts  than  the  prosecutor  himself.''    We  believe 
that  it  is  now  a  commonly  recognized  fact  that  the  magis- 
trates  authorised  to  issue  warrants  in  this  commonwealth 
have  such  knowledge  of  the  law,  and  such  training  and  ex- 
perience, that  they  may  reasonably  be  supposed  to  be  compe» 
tent  to  give  safe  and  prudent  counsel,  and  that  they  are  so 
situated  that,  if  they  advise,  their  action  will  be  disinterested 
and  under  a  sense  of  responsibility  due  to  their  position,  and 
that  they  are  no  longer  open  to  the  charge  of  acting  irrespon- 
sibly, and  with  no  better  means  of  judging  of  the  rights  and 
duties  of  a  prosecutor  than  the  prosecutor  himself. 

Unless,  therefore,  it  is  improper  for  magistrates  of  this  de- 
scription to  advise  those  who  approach  them  with  complaints, 
evidence  of  the  giving  of  such  advice  by  a  magistrate  ought 
not  to  be  excluded.    In  dealing  with  this  branch  of  the  ques- 
tion,  great  weight  must  be  given  to  the  usual  and  settled 
habits  and  customs  of  our  people.    In  regard  to  formal  mat- 
ters, and  in  certain  kinds  of  proceedings,  the  poor,  the  unlet- 
tered, and  the  unfortunate  have  been  and  are  accustomed  to 
obtain  advice  from  magistrates  and  justices  of  the  minor 
courts,  when  circumstances  make  it  necessary  for  them  to 
have  recourse  to  the  law.    This  feature  of  our  judicial  system 
has  been  well  known,  and  no  in()ication  is  found  in  the  legis- 
lation which  during  the  last  thirty  years  has  abolished  most 
of  the  judicial  powers  of  justices  of  the  peace,  and  established 
the  present  system  of  minor  courts,  that  it  was  wrong  or  dis* 
advantageous  or  distasteful  to  the  people.    Upon  the  whole, 
it  is  a  wise  custom,  which  promotes  the  wholesome  adminis- 
tration of  justicci  and  the  exercise  of  which  may  be  safely 
kft  in  the  hands  of  such  magistrates.    While  all  magistrates 
should,  so  far  as  possible,  keep  themselves  unbiased,  and  should 
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ordinarily  refrain  from  expressing  an  opinion  on  matters 
which  are  to  come  before  them  judicially,  there  are  cases  in 
which  they  are  to  exercise  discretion,  and  are  required  to  take 
preliminary  action,  when  they  may  properly  state  their  views 
in  reference  to  the  phase  of  the  case  presented.  Upon  the 
question  whether,  under  certain  circumstances  stated,  a  for- 
mal complaint  of  this  or  that  character  ought  to  be  made  and 
a  warrant  issued,  we  cannot  say  that  it  is  improper  for  such 
magistrates  to  give  advice,  and  it  follows  that  no  good  reasori 
now  exists  why,  in  this  commonwealth,  evidence  that  a  com- 
plaint was  made  upon  the  advice  of  such  a  magistrate  should 
be  inadmissible  upon  the  question  of  probable  cause. 

We  are  not  to  be  understood  as  now  deciding  that  such  ad- 
vice is  equivalent  as  a  protection  to  the  advice  of  a  counselor 
at  law  retained  by  the  prosecutor  and  acting  under  the  usual 
responsibility  to  his  client  and  to  the  courts.  But  we  do 
think  that  it  is  a  circumstance  tending  to  show  that  the  pros* 
ecutor  acted  in  good  faith  and  with  probable  cause  for  bis 
action,  and  that  the  jury  should  be  allowed  to  consider  it,  and 
to  give  it  such  weight  as  it  may  deserve. 

Exceptions  sustained.        ____^ 

Malicious  Prosecotion  —  Advios  of  Maoistrats  as  Evidbnck  ov 
Pbobabli  Gauss.  —If  the  prosecutor,  before  institatiiig  a  proeeoatioii,  fullj 
and  fairly  stated  the  facts  to  a  justice  of  the  peaoe,  and  was  adWsed  by  hitn 
that  they  constituted  a  reasonable  cause  for  the  arrest  of  the  plaintiff,  and 
he  honestly  acted  in  good  faith,  under  such  advice,  no  action  can  be  sus- 
tained for  the  prosecution:  Ball  ▼.  Rawlst^  93  Oal.  222;  27  Am.  St.  Rep. 
174.  See  also  Hois  v.  Bmm,  46  Kan.  550;  26  Am.  St  Rep.  128,  and  not« 
146,  where  the  oases  discussing  this  subjeot  are  eollected^  and  shown  not  to 
support  the  role  as  stated  in  the  California  case. 


Commonwealth  v.  Rtait. 

[166  Massachubbtts,  688.] 

Labobitt.  — Fob  a  Ssrtaht  to  OonVbrt  Proprrtt  Dsltvsrrd  to  Hnc  bt 
A  Third  Prrson  for  his  master  is  not  larceny,  provided  he  does  so 
before  the  goods  hare  reached  their  destination,  and  something  mors 
has  happened  to  reduce  him  to  a  mere  custodian;  while^  on  the  other 
hand,  if  the  property  is  delivered  to  the  serrant  by  his  master,  the  eon- 
▼ersion  is  larceny. 

BmBBSZLRM BNT.  -^  Iv   A    SiRTANT    RECEIVES     MONBT   IBOK  THB    SaLB   01 

CkK>DS  OF  HO  Master  and  drops  it  into  a  money-drawer  of  a  oath  register, 
having  an  intent  to  appropriate  it,  and  slips  it  into  the  drawer  for  his 
own  convenience  in  keeping  it  for  himself,  his  subsequently  taking  it 
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from  the  drawer  and  appropriating  it  to  his  own  nae  is  not  laroeaj^ 
but  ombezslomont;  nor  is  the  faet  that  the  monej  had  been  fnmiBhed 
by  the  master  to  a  deteotive  for  the  purpose  of  making  tiM  purchase,  and 
thereby  fastening  the  erime  on  the  senrant^  make  his  effmse  any  iees  an 
•mbenlemenU 

Prosecution  for  embezzlement.  The  defendant  had  been 
employed  by  one  Sullivan,  a  member  of  a  partnership.  Two 
detectives  were  employed  to  proceed  to  the  liquor-store  in 
which  defendant  worked,  for  the  purpose  of  purchasing  liquors 
from  him  with  certain  marked  moneys  belonging  to  Sullivan* 
The  detectives  having  purchased  the  liquor,  and  paid  the 
moneys  therefor  to  the  defendant,  he  dropped  them  into  the 
drawer  of  a  cash  register.  He  did  not,  however,  register  the  sale; 
and  after  making  another  sale,  he  took  the  money  from  the 
drawer.  The  detective  then  gave  a  signal,  and  the  defendant 
was  charged  with  the  offense  and  arrested.  Upon  these  facts  the 
jndge  was  requested  to  charge  that  if  any  offense  had  been 
committed,  it  was  larceny,  and  not  embezzlement,  but  he 
refused  to  so  charge,  and  the  defendant  excepted.  The  de- 
fendant requested  the  judge  to  charge  the  jury  as  follows:  ^  1. 
If  the  jury  should  find,  upon  all  the  evidence,  that  the  defend-  * 
ant  placed  the  money  received  for  the  sale  of  the  whisky  and 
brandy  in  the  money-drawer,  then  any  subsequent  taking  by 
him  of  that  money,  or  other  money,  out  of  the  drawer  would 
not  be  embezzlement,  and  the  defendant  cannot  be  convicted 
upon  this  complaint  2.  If  the  money  intrusted  to  the  de- 
tective by  Sullivan,  the  partner,  was  the  money  of  said  part- 
nership, and  the  property  pretended  to  be  purchased  of 
defendant  was  still  theirs,  even  if  the  jury  should  find  that 
the  defendant  took  said  money  without  returning  it  to  the 
drawer,  or  even  after  returning  it  to  the  drawer,  still  he  could 
not  be  convicted  upon  this  charge."  The  judge  refused  to 
give  these  instructions,  and,  on  the  contrary,  instructed  the 
jury  as  follows:  "  If  the  defendant  placed  the  money  received 
from  the  detective  Lamb  in  the  money-drawer  of  his  employ- 
ers for  the  purpose  and  with  the  intent  of  turning  over  the 
same  to  his  employers,  the  money  so  placed  by  him  in  the 
drawer  would,  when  placed  there,  be  in  the  possession  of  his 
employers,  and  if  the  defendant  then  took  the  money  from  the 
drawer  with  the  intent  of  depriving  the  owners  of  the  same, 
the  offense  would  be  larceny,  and  not  embezzlement,  and  the 
jury  should  return  a  verdict  of  not  guilty;  but  if  the  defend- 
ant^ when  he  received  the  three  one-dollar  bills  from  Lamb  for 
▲JL  SB.  &».,  Vol.  xxxl— » 
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the  whisky  and  hranclj  sold  Lamb,  or  after  he  recdyed  the 
bills,  and  before  he  placed  them  in  the  money-drawer  of  his 
employers,  bad  the  purpose  and  intent  to  appropriate  the 
same  to  his  own  use,  to  embezzle  them,  and,  having  that  pur* 
pose  and  intent,  simply  placed  the  bills  in  the  drawer  as  his 
own,  and  for  his  own  personal  convenience  in  the  holding  and 
keeping  of  the  same  for  himself,  and  not  for  the  purpose  of 
turning  over  and  delivering  the  same  to  his  employers,  sach 
placing  of  the  bills  in  the  drawer  would  not  be  such  a  delivery 
of  the  bills  to  bis  employers  as  to  make  the  appropriating  of 
the  same  to  his  use  larceny,  and  not  embezzlement";  and 
that  '*  the  fact  that  the  three  one-dollar  bills  were  taken  by 
Sullivan  from  his  own  pocket,  and  were  the  money  of  the  em- 
ployers of  the  defendant  when  delivered  to  Lamb,  and  were 
delivered  to  Lamb  for  the  purpose  of  trying  the  fidelity  of  the 
defendant,  did  not  change  the  character  of  the  possession  by 
the  defendant  so  as  to  make  the  appropriating  of  the  same  to 
his  own  use,  before  they  were  turned  over  to  his  employerst 
larceny,  and  not  embezzlement.'' 

Jf.  0.  Adaniij  for  the  defendant. 

A.  E.  PilUbury^  attorney-general^  and  O,  N,  ffarrU^  eecond 
aatiitant  aUorney-generalf  for  the  commonwealth. 

Holmes,  J.  This  is  a  complaint  for  embezzlement  of  money. 
The  case  for  the  government  is  as  follows:  The  defendant 
was  employed  by  one  Sullivan  to  sell  liquor  for  him  in  his 
store.  Sullivan  sent  two  detectives  to  the  store  with  marked 
money  of  Sullivan's,  to  make  a  feigned  purchase  from  the 
defendant.  One  detective  did  so.  The  defendant  dropped 
the  money  into  the  money-drawer  of  a  cash  registeri  which 
happened  to  be  open  in  connection  with  another  sale  made 
and  registered  by  the  defendant,  but  he  did  not  register  this 
sale,  as  was  customary,  and  afterward  —  it  would  seem  within 
a  minute  or  two — he  took  the  money  from  the  drawer.  The 
question  presented  is,  whether  it  appears,  as  matter  of  law, 
that  the  defendant  was  not  guilty  of  embezzlement,  hot  was 
guilty  of  larceny,  if  of  anything.  The  defendant  asked  rulings 
to  that  effect,  on  two  grounds:  1.  That  after  the  money  was 
put  into  the  drawer  it  was  in  Sullivan's  possession,  and  there- 
fore the  removal  of  it  was  a  trespass  and  larceny;  and  2. 
That  Sullivan's  ownership  of  the  money,  in  some  way  not  fully 
explained,  prevented  the  offense  from  being  embezzlement 
We  will  consider  these  positions  successively. 
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We  mufll  take  it  tm  settled  that  it  ie  not  lareenj  fcr  a  iei^ 
▼ant  to  convert  property  delivered  to  bim  by  a  third  person 
for  his  master,  provided  he  does  so  before  the  goods  have 
reached  their  deatinationf  or  something  more  has  happened 
to  redace  him  to  a  mere  custodian:  Commonwecdth  ▼.  King^  9 
Caslu  284;  while,  on  the  other  hand,  if  the  property  is  deliv- 
ered to  the  servant  by  his  master,  the  conversion  is  larceny: 
Canrnonwealih  v.  B&rry^  99  Mass.  428;  96  Am.  Dea  767;  Co» 
tmonweaUh  v.  Dani$^  104  Mass.  648. 

This  distinction  is  not  very  satisfactory,  bat  it  is  dne  to  hia* 
torical  accidents  in  the  development  of  the  criminal  law, 
eonpled,  perhapa,  with  an  unwillingness  on  the  part  of  the 
judges  to  enlarge  the  limits  of  a  capital  offense:  Kingr.  Bate" 
ley,  2  Leach,  4th  ed.,  843,  848^  and  note;  1  Leach,  4th  ed., 
35,  and  note;  2  East  P.  C.  668,  671* 

The  history  of  it  is  this:  There  was  no  felony  when  a  man 
received  possession  of  goods  from  the  owner  without  violence: 
Qlanv^  b.  10,  a  18;  Year-Book,  18  Bdw.  IV.  9,  pL  5;  8  Ca 
Inst  1 07.  The  early  j  odgea  did  not  always  distinguish  clearly 
in  their  language  between  the  delivery  of  possession  to  a 
bailee  and  the  giving  of  custody  to  a  servant,  which,  indeed, 
later  judges  sometimes  have  failed  to  do;  a  g.,  Littleton,  in 
Year-Book,  2  Edw.  IV.  16,  pL  7;  3  Hen.  Vn.  12,  pL  9;  Ward 
T.  MacauUy,  4  Term  Bep.  489,  490.  When  the  peculiar  law 
of  master  and  servant  was  applied  either  to  the  master's  re- 
sponsibility or  to  his  possession,  the  test  seems  to  have  been, 
whether  or  not  the  servant  was  under  the  master's  eye,  ratlier 
than  based  on  the  notion  of  ttatyu  and  identity  of  person,  aa 
it  was  at  a  later  day:  See  Byingtan  v.  Simp$onj  134  Masa 
169, 170;  46  Am.  Rep.  314.  Within  his  house  a  master  might 
be  answerable  ibr  the  torts  of  his  servant,  and  might  have 
possession  of  goods  in  his  servant's  custody,  although  he  him* 
self  had  put  the  goods  into  the  servant's  hands;  outside  the 
house  tiiere  was  more  doubt;  as  when  a  master  intrusted  hia 
horse  to  his  servant  to  go  to  market:  Year-Book,  21  Hen.  VIL 
14,  pL  21;  T.  24  Bdw.  IIL  Bristol,  in  MoUoy's  De  Jure  Mari- 
time, bk.  2,  c.  8,  sec.  16;  Year-Book,  2  Hen.  IV.  18,  pi.  6;  18 
Edw.  IV.  10,  pL  6;  Bra  Abr.  Corone,  pL  160;  Staundeforde, 
L,  a  16,  foL  26;  a  18,  fol.  26;  1  Hale  P.  C.  606,  note.  See 
Eeydan  and  SmitVi  CoMy  18  Coke,  67,  69;  Dropi  r.  TkeyoTf 
Poph.  178,  179;  Conibg  v.  Bradley,  2  Salk.  613;  and  further, 
42  Ass.,  pi.  17,  foL  260;  42  Edw.  IIL  11,  pL  13;  Ass.  Jerus.,  ed. 
1690,  0.  205,  217.    It  was  settled  by  statute  21  Hen.  VIIL,  o. 
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Ty  that  the  conversioa  of  goods  delivered  to  a  servant  by  his 
master  was  felony,  and  this  statute  has  been  thought  to  be  only 
declaratory  of  the  common  law  in  later  times,  since  the  die* 
tinction  between  the  possession  of  a  bailee  and  the  custody  of  m 
servant  has  been  developed  more  fully,  on  the  ground  that  the 
custody  of  the  servant  is  the  possession  of  the  master:  2  Bast 
P.  C.  664, 665;  King  v.  WUkinB,  1  Leach,  4th  ed.,  620, 623.  See 
Eelyng,  85;  Fitzh.  Nat  Brev.  91  E;  Blosse^i  Case,  Moore,  248; 
Owen,  62;  Goulds.  72.  But  probably  when  the  act  was  passed 
it  confirmed  the  above-mentioned  doubt  as  to  the  master's 
possession,  where  the  servant  was  intrusted  with  property  at  a 
distance  from  his  master's  house  in  oases  outside  the  statnte^ 
—  that  is,  when  the  chattels  were  delivered  by  a  third  person. 
In  Dyer,  6  a,  6  b,  it  was  said  that  it  was  not  within  the  stat* 
ote  if  an  apprentice  ran  off  with  the  money  received  from  a 
third  person  for  his  master's  goods  at  a  fair,  because  he  had  it 
not  by  the  delivery  of  his  master.  This,  very  likely,  was  cor- 
rect, because  the  statute  only  dealt  with  delivery  by  the  mas- 
ter; but  the  case  was  taken  before  long  as  authority  for  the 
broader  proposition  that  the  act  is  not  a  felony,  and  the  rea* 
son  was  invented  to  account  for  it  that  the  servant  has  pos- 
session, because  the  money  is  delivered  to  him:  1  Hale  P.  C. 
667,  663.  This  phrase  about  delivery  seems  to  have  been 
used  first  in  an  attempt  to  distinguish  between  servants  and 
bailees:  Year-Book,  13  Edw.  IV.  10,  pi.  6;  Moore,  248;  but  as 
used  here,  it  is  a  perverted  remnant  of  the  old  and  now  ex« 
ploded  notion  that  a  servant  away  from  his  master's  house 
always  has  possession.  The  old  case  of  the  servant  convert- 
ing a  horse  with  which  his  master  had  intrusted  him  to  go 
to  market  was  stated  and  explained  in  the  same  way,  on  the 
ground  that  the  horse  was  delivered  to  the  servant:  Cromp* 
ton,  Just  36  b,  pi.  7.  See  King  v.  Bdss^  1  Leach,  4th  ed.,  251. 
Yet  the  emptiness  of  the  explanation  was  shown  by  the  fact 
that  it  still  was  held  felony  when  the  master  delivered  prop- 
erty for  service  in  his  own  house:  Kelyng,  36.  The  last  step 
was  for  the  principle  thus  qualified  and  explained  to  be  ap- 
plied to  a  delivery  by  a  third  person  to  a  servant  in  his  mas- 
ter's shop,  although  it  is  possible  at  least  that  the  case  would 
have  been  decided  difierently  in  the  time  of  Year-Books: 
Year-Book,  2  Edw.  IV.  15,  pi.  7;  Fitzh.  Nat  Brev.  91  B;  and 
although  it  is  questionable  whether,  on  sound  theory,  the  pos- 
session is  not  as  much  in  the  master  as  if  he  had  delivered 
the  property  himself:  Rex  v.  DingUy  (1687),  stated  in  King  v« 
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Bazeley,  2  Leach,  4th  ed.,  835,  841,  and  in  King  y.  MeereB,  1 
Show.  50,  53;  WaiU'9  Case  (1743),  2  East  P.  C.  570;  1  Leach, 
4th  ed.,  28,  85,  note;  Bull'*  Case,  stated  in  King  y.  Bate- 
ley,  2  Leach,  4th  ed.,  835, 841;  2  Bast  P.  C.  571,  572;  King  y. 
Bazdey,  2  Leach,  835,  841;  Regina  y.  Masters^  1  Den.  C.  0. 
832;  Regina  y.  Reed^  Dears.  0.  0.  257,  261,  262. 

The  last-mentioned  decisions  made  it  necessary  to  consider 
with  care  what  more  was  necessary,  and  what  was  sufficient, 
to  reduce  the  seryant  to  the  position  of  a  mere  custodian.  An 
obyious  case  was  when  the  property  was  finally  deposited  in 
the  place  of  deposit  provided  by  the  master,  and  subject  to 
his  control,  although  there  was  some  nice  discussion  as  to 
-what  constituted  such  a  place:  Regina  y.  Reed^  Dears.  C.  C. 
257.  No  doubt  a  final  deposit  of  money  in  the  till  of  a  shop 
would  have  the  effect:  Waiters  Oase,  2  Bast  P.  0.  570,  571;  1 
Leach,  4th  ed.,  28,  35,  note;  BulPi  Case,  2  Bast  P.  C.  572;  2 
Leach,  4th  ed.,  841,  842;  King  y.  Bazeley,  2  Bast  P.  C.  571, 
674;  2  Leach,  4th  ed.,835,  843,  note;  Regina  y.  Wright j  Dears. 
&  B.  431,  441.  But  it  is  plain  that  the  mere  physical  pres- 
ence of  the  money  there  for  a  moment  is  not  conclusive  while 
the  servant  is  on  the  spot,  and  has  not  lost  his  power  over  it; 
as,  for  instance,  if  the  servant  drops  it,  and  instantly  picks  it 
up  again.  Such  cases  are  among  the  few  in  which  the  actual 
intent  of  the  party  is  legally  important;  for,  apart  from  other 
considerations,  the  character  in  which  he  exercises  his  control 
depends  entirely  upon  himself:  Sloan  v.  Merrill,  135  Mass.  17, 
19;  Jefferds  v.  Alvard,  151  Mass.  94,  95;  Commonwealth  y. 
Drew,  153  Mass.  588,  594. 

It  follows  from  what  we  have  said  that  the  defendant's  first 
position  cannot  be  maintained,  and  that  the  judge  was  right 
in  charging  the  jury  that  if  the  defendant,  before  he  placed 
the  money  in  the  drawer,  intended  to  appropriate  it,  and  with 
that  intent  simply  put  it  in  the  drawer  for  his  own  convenience 
in  keeping  It  for  himself,  that  would  not  make  his  appropria- 
tion of  it,  just  afterwards,  larceny.  The  distinction  may  be 
arbitrary,  but  as  it  does  not  affect  the  defendant  otherwise 
than  by  giving  him  an  opportunity,  whichever  offense  he  was 
convicted  of,  to  contend  that  he  should  have  been  convicted 
of  the  other,  we  have  the  less  uneasiness  in  applying  it 

With  regard  to  the  defendant's  second  position,  we  see  no 
ground  for  contending  that  the  detective,  in  his  doings,  was  a 
servant  of  Sullivan,  or  that  he  had  not  a  true  possession  of  the 
money,  if  that  question  were  open,  which  it  is  not.    The  only 
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queation  reaerred  by  the  exoepUons  is,  whetheir  Sulliyan's  own- 
ership of  the  money  prerented  the  defendant's  act  from  being 
embezslement.  It  has  been  supposed  to  make  a  difierenoe  if 
the  right  of  possession  in  the  chattel  converted  by  the  serTaDt 
has  vested  in  the  master  previous  to  the  delivery  to  the  ser- 
vant by  the  third  person:  1  Eng.  Crim.  Law.  Com.  Rep.  (1834) 
3i|  pL  4.  But  this  notion,  if  anything  more  than  a  defective 
statement  of  the  decisions  as  to  delivery  into  the  master's 
barge  or  cart  (Bex  v.  WaU^  4  Taunt.  258,  268,  and  Regina  T. 
Keedf  Dears.  C.  C.  257),  does  not  apply  to  a  case  like  the  pres- 
ent, which  has  been  regarded  as  embezzlement  in  England 
ibr  the  last  hundred  years:  BulPs  Ccue,  stated  in  King  v. 
JBasfley,  2  Leach,  4th  ed^  835,.  841;  2  East  P.  C.  671,  572; 
King  v.  WhitUnghamj  2  Leach,  4th  ed«,  912;  King  v.  Headge^ 
2  Leach,  4th  ed.,  1033;  Buss.  &  R.  160;  Regina  v.  GiU,  Dears. 
C.  C.  289.  If  wo  were  to  depart  from  the  English  decisions, 
it  would  not  be  in  the  way  of  introducing  further  distinctions: 
See  Commonwealth  v«  Bennett^  118  Mass.  443,  454. 
Exceptions  overruled.        

Embezzlement— LAiujBVT—Disrvonov  siTWXBir,  nr  OAtam  or  Oam* 
▼SRSiON  BT  Skbtartb.  —  Under  the  Eoglisb  sUtatee,  and  ststatet  eiiBilar 
to  theses  it  it  maintained  that^  to  eonstitata  embenleDieBt  oq  the  part  off  a 
servant,  tiie  thing  eialMBied  moat  not  liare  oome  into  the  niaater*8  hands 
before  it  oanie  into  the  8enr«nt*8  hands;  if  it  did«  the  oonreriioo  of  j^ 
whether  delivered  to  the  senrant  by  the  master  or  not,  is  laroeny,  and  not  em* 
besslementb  The  thing  embezsled  most  be  delivered  to  the  servant  by  a 
third  person,  in  order  that  the  senrant  may  hare  snoh  possession  of  it  as  to 
be  gnilty  of  embenlement^  The  possession  of  the  servant  is  tliat  of  tlio 
master  in  all  oases,  ezoept  when  the  possession  is  delivered  to  the  ssrvant  bjf 
a  third  person  in  the  msster's  behalf:  See  extended  note  to  OaOcms  v.  8tai6g 
08  Am.  Dea  127, 128,  where  the  eases  maintaining  the  above  dlstinotion  mn 
collected.  OammomBedUh  v.  Berrf,  SO  Mass.  428^  90  Am.  Dee.  787,  and 
note,  draws  the  same  distinotions  nots  to  8iai$  v.  ffoimu,  07  Am.  Dea 
284^  286,  disonsHing  larceny  by  a  servant.  A  servant  employed  on  «  hrm^ 
having  the  oare  and  oostody  of  «  mnle  bftlonging  to  his  maatsr,  is  goil^  ol 
larceny  if  he  frandnlentlyoonverti  it  to  his  own  ose  and  sells  ill  AocAsrasfb 
jftefik  86  Ala  eif  11  Am.  St  Sepw  18b  and  note. 
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fbftiMy  and  Wsadochf  far  the  appellant 
BanchiU^  Siarl^  and  Hanehettf  for  the  respondents. 

Lone,  J.  Plaintiff  brought  e]eotment  for  a  strip  of  land 
between  blocks  59  and  60  of  Hiram  0.  Driggs's  plat  of  the 
Penojer  farm  as  an  additicm  to  the  city  of  Saginaw,  in  the 
ttate  of  Michigan.  The  etrip  in  oontroTorsy  is  called  ^  Ninth 
Btreef*  on  the  plat,  and  is  described  in  the  declaration  as 
^all  that  oertain  piece  or  parcel  of  land  sttnatCi  lying,  and 
being  in  the  city  of  Saginaw,  in  said  state,  and  known  and 
designated  as  *  Ninth  Street,'  being  sixty-six  feet  in  width, 
and  extending  from  the  north  line  of  ^Irving  Avenne,'  so 
ealled,  on  the  sooth,  to  the  south  line  of  ^Congress  Avenue,' 
so  called,  on  the  north,  and  through  and  between  blocks  num* 
ber  69  and  60  of  Hiram  C.  Driggs's  plat  of  '  Penoyer  farm,' 
so  called,  of  record  in  the  office  of  the  register  of  deeds  tat 
Saginaw  Ck>unty,  Michigan,  which  said  premises  the  plainttfl 
daims  in  fee.'' 

The  fallowing  Is  a  plat  showing  the  sitnation  of  the 
ises: — 
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mVINO  AVSKUS. 

The  parties  olaim  title  from  the  common  grantory  Hiram 
0.  Driggi, 

It  appears  that  on  November  25, 1864,  Hiram  0,  DriggSi 
being  sole  owner  of  820  acres  of  land  on  sections  23  and  24, 
township  12  north,  of  range  4  east,  platted  it  into  blocks,  lots, 
and  streets  as  an  addition  to  the  city  of  Saginaw.  The  piece 
of  land  in  controversy  is  a  portion  of  one  of  the  streets  so 
platted.  This  plat  was  executed  and  recorded  in  accordance 
with  the  act  of  1839,  then  in  force.  The  act  provides  that  the 
owner  shall  cause  a  true  map  to  be  made  by  a  surveyor,  ac- 
knowledged by  the  owner  and  surveyor,  and  shall  cause  the 
same  to  be  recorded  before  any  lots  therein  are  ofifered  for 
sale,  and  provides  a  penalty  for  any  sale  before  such  platting 
and  recording;  that  such  platting  and  recording  shall  be 
deemed  a  sufficient  conveyance  to  vest  the  fee  of  such  parcels 
of  land  as  are  therein  expressed,  named,  or  intended  for  pub* 
lie  uses  in  the  county,  in  trust  to  and  for  the  uses  and  pur- 
poses therein  named;  that  proceedings  may  be  had  before  the 
circuit  court,  under  certain  conditions,  to  vacate  the  plat,  or 
parts  thereof,  wherein  notice  to  all  persons  interested  shall  be 
given;  and  if  the  plat,  or  any  portion  of  it,  is  vacated,  the 
streets  or  alleys  vacated  shall  attach  to  the  lots  bordering  oq 
such  streets  or  alleys,  and  the  title  thereto  shall  vest  in  the 
persons  owning  the  property  on  each  side  to  the  center  of 
such  street  or  alley:  Howeirs  Stats.,  c.  82. 
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On  Noyember  22, 1865,  Hiram  0.  Driggs,  the  proprietor  of 
the  platy  bonyejed,  by  a  quitclaim  deed,  ^Hhe  eqaal  andiyided 
one-third  part  of  all  the  right,  title,  interest,  claim,  or  demand'' 
of  himself  in  those  certain  parcels  of  land  known  as  ^'Penoyer 
farm."  described  as  northeast  quarter  of  section  28  and  north- 
west  quarter  of  section  24,  township  12  north,  of  range  4  east, 
and  other  land,  to  John  F.  Driggs.  On  May  27,  1869,  Hiram 
C.  Driggs  and  wife  conyeyed,  by  warranty  deed,  to  J6hn  F. 
Driggs  a  large  number  of  lots  and  blocks  in  said  ^  Penoyer 
farm,"  and,  among  others,  the  lots  bordering  on  the  strip  of 
land  in  oontroyersy,  in  blocks  69  and  60,  as  indicated  on  the 
plat  heretofore  set  oat  The  property  was  described  in  the 
conyeyance  as  *'on  the  plat  of  'Penoyer  farm,'  so  called,  in 
the  city  of  Saginaw;  the  said  plat  being  recorded  in  the  office 
of  the  register  of  deeds  on  the  twenty-fifth  day  of  Noyember, 
1864,  in  liber  No.  88  of  Deeds,  at  page  78,  and  to  which  refer- 
ence is  here  made.  The  parties  to  this  instrument  are  tenants 
in  common  of  the  aboye-described  property,  and  executed  the 
same  as  a  partition  deed.'' 

On  Noyember  18, 1871,  John  F.  Driggs  and  wife  executed 
and  deliyered  to  Brastus  F.  Gould,  one  of  the  defendants  in 
this  suit,  a  mortgage  upon  a  number  of  lots  and  blocks  in 
Penoyer  farm,  and,  among  others,  the  lots  bordering  on  the 
strip  of  land  in  oontroyersy,  describing  the  lots  and  blocks  as 
*'in  the  recorded  plat  of  the  Penoyer  farm,  in  the  city  ot 
Saginaw  and  county  aforesaid.'' 

This  mortgage  was  foreclosed,  and  title  thereunder  to  all 
the  property  described  in  the  mortgage  passed  to  Brastus  F. 
Oould,  April  18,  1879.  In  the  commissioner's  deed  the  lots 
are  referred  to  as  '*  in  the  Penoyer  farm,  Saginaw  City, 
Michigan,  according  to  the  recorded  plat  of  said  Penoyer 
farm  in  the  office  of  the  register  of  deeds  for  Saginaw  County, 
Michigan." 

On  June  9,  1890,  Brastus  F.  Gould  conyeyed  to  James  B. 
Peter,  the  other  defendant,  by  warranty  deed,  certain  lots  and 
blocks  in  said  Penoyer  Farm,  among  others,  the  lots  bordering 
on  the  strip  in  oontroyersy,  and  described  ^as  designated 
on  the  map  or  plat  of  an  addition  to  the  city  of  Saginaw, 
Michigan,  known  as  the  'Penoyer  farm,'  said  map  or  plat 
being  in  common  use,  and  of  record  in  the  register's  offioe." 

The  land  within  this  plat  has  been  assessed  by  lots  and 
blocks  eyer  since  1864. 

The  plaintiff's  case  is  based  solely  upon  a  conyeyance  made 
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April  19, 1880,  by  the  heirs  of  John  F.  Driggs  to  himself  and 
A.  T.  Bliss  and  brother,  and  a  deed  from  Bliss  and  brother  to 
him.  The  consideration  expressed  in  this  first  deed  is  the 
sum  of  one  dollar  and  other  yalnable  consideration  to  them 
in  hand  paid,  tiie  deed  conyejing  certain  lands  by  specific 
descriptions.  None  of  these  descriptions  cover  the  land  in 
controversy  here.  The  deed  contains  a  clause  conveying  lands 
not  specifically  described,  as  follows:  ^  And  the  said  first  par- 
ties do  hereby  convey  to  said  second  parties  all  their  right» 
title,  claim,  and  interest  in  and  to  any  and  all  lands  situated 
in  said  Saginaw,  Oratiot,  Genesee,  Shiawassee,  Tuscola,  and 
Bay  counties  to  which  said  first  parties,  as  such  heirs  at  law, 
have  or  are  entitled  to  any  claim  or  interest  therein,  all  the 
said  lands  and  premises  lying  and  being  in  the  state  of 
Michigan.'' 

The  plaintiff's  claim  to  this  strip  of  land  — if  he  has  any 
claim  —  arises  under  this  clause  in  this  deed. 

The  contention  upon  the  part  of  the  defendanto  is,  that  no 
title  to  the  land  in  controversy  here  was  ever  conveyed  to  the 
plaintiff  himself  and  A.  T.  Bliss  and  Brother,  and  none  in* 
tended  to  be  conveyed  under  the  deed,  as  is  evidenced  by 
other  recitels,  following  the  one  heretofore  set  out  in  the  deed, 
as  follows:  ^*The  purpose  and  intent  of  this  deed  being  to 
convey  to  the  said  second  parties  all  and  each  of  the  righti 
title,  claim,  and  interest,  either  in  possession  or  expectancy, 
of  the  said  first  parties,  of,  in,  and  to  the  above-described 
premises  by  virtue  of  certain  deeds  of  conveyance  to  the  said 
John  F.  Driggs,  deceased,  vis.:  One  from  Lovina  Penoyer  and 
others,  heirs  of  Hiram  S.  Penoyer,  of  Saginaw  City,  deceased, 
dated  twenty-ninth  day  of  January,  A.  D.  1863,  and  recorded 
in  the  office  of  the  register  of  deeds  for  said  county  of  Saginaw, 
in  the  stote  of  Michigan,  in  liber  86  of  Deeds,  at  page  84,  eto., 
and  one  from  John  Moore,  administrator  of  the  esteto  of  said 
Hiram  S.  Penoyer,  deceased,  to  Hiram  C.  Driggs,  dated  fourth 
day  of  October,  A.  D.  1864,  and  recorded  in  the  office  of  the 
register  of  deeds  aforesaid,  in  liber  86  of  Deeds,  at  page  801, 
eto^  and  by  the  said  Hiram  C.  Driggs  and  his  wife  oonveyed 
to  the  said  Jolin  F.  Driggs,  deceased,  by  deed  dated  eighteenth 
day  of  March,  A.  D.  1878^  and  recorded  in  the  office  of  the 
register  of  deeds  aforesaid,  in  liber  70  of  Deeds,  at  page  482." 

It  is  contended  on  the  part  of  the  defendanto  that  the  effect 
of  the  clause  commencing,  *Hhe  purpose  and  intent  of  this 
deed  being  to  convey,"  ete.,  in  the  deed  to  plaintiff  and  A.  T. 
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Bliss  and  Brother,  is  to  limit  the  interest  of  the  grantees  to 
aooh  interest  as  their  grantors  then  had  under  and  by  virtue 
of  the  oonveyances  specified  in  such  dause,  yis.,  the  deed 
firom  LoYina  Penoyer  and  others  to  John  F.  Driggs,  dated 
January  29, 1883,  and  from  John  Moore  to  Hiram  C.  Driggs, 
dated  October  4, 1864,  and  from  Hiram  C.  Driggs  to  John  F. 
Driggs,  dated  March  18,  1878.  We  think  this  position  well 
taken.  The  intention  of  the  parties,  as  gathered  from  the 
whole  instrument,  will  control;  and  in  case  of  a  general  de* 
seription  followed  by  a  clause  summing  up  the  intention  of 
the  parties  as  to  the  premises  conveyed,  it  has  a  controlling 
effect  upon  all  the  prior  phrases  used  in  the  description:  Oueby 
T.  JoiM,  78  N.  Y.  621;  Barney  r.  MUUr,  18  Iowa,  460, 466, 467; 
JSotet  y.  FoiUr^  50  Me.  167;  8  Am.  Rep.  406;  8  Washburn  on 
Beal  Property,  5th  ed.,  425;  Witt  ▼.  St.  Paul  eU.  IPy  Co.,  88 
Minn.  127,  128;  Sprague  r.  Snow^  4  Pick.  54,  56;  Bent  v. 
Bogen,  187  Mass.  192, 194;  Paddock  v.  Pardee,  1  Mich.  421; 
Ryan  y.  TFibon,  9  Mich.  262;  Chapman  y.  Crooks,  41  Mich. 
595;  Moran  y.  LetoiU,  54  Mich.  83;  Jonee  y.  Paehhy,  62  Mich. 
621. 

It  is  well  stated  by  defendants^  counsel  Ih  their  brief  that 
plaintiff's  grantors,  the  heirs  of  John  F.  Driggs,  haye  no  right, 
title,  claim,  or  interest  in  the  land  in  question  under  any  of 
those  three  conyeyances  specified  by  them  in  their  deed 
which  would  pass  under  their  conveyance,  only  as  John  F. 
Driggs  had  at  the  time  of  his  death  by  yirtue  of  such  three 
deeds.  They  had  no  interest  under  the  deed  from  Lovina 
Penoyer  et  al.  to  John  F.  Driggs,  dated  January  29, 1863,  be* 
cause  John  F.  Driggs,  during  his  lifetime,  and  on  Noyember 
14^  1864,  cooyeyed  to  Hiram  C.  Driggs  the  northeast  quarter 
of  section  28,  and  the  northwest  quarter  of  section  24,  town- 
ship 12  north,  range  4  east,  which  was  the  land  afterwards 
platted  by  Hiram  C.  Driggs  as  Penoyer  farm,  and  embraced 
the  land  in  controversy;  and  the  land  and  premises  described 
in  the  deed  from  Hiram  G.  Driggs  to  John  F.  Driggs  under 
date  of  March  18, 1878,  did  not  embrace  ttie  land  in  eontro* 
yersy. 

The  court  below  directed  yerdiot  in  favor  of  the  defendants, 
and  plaintiff  appeals.  Inasmuch  as  plaintiff's  grantors  had 
no  title  to  the  premises  in  controversy  under  the  deeds  de* 
scribed,  nothing  passed  oiider  their  deed  to  him,  so  far  as  the 
premises  in  controversy  are  concerned,  and  the  yerdici  was 
properly  directed  in  favor  of  the  defendants. 
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Several  other  questions  are  raised  by  plaintiff's  counsel  in 
their  brief,  the  principal  ones  relating  to  the  plat,  the  dedica- 
tion  of  the  streets  mentioned  therein,  and  the  acceptance  by 
the  public  of  the  streets  as  public  highways.  In  the  view  we 
have  taken  of  the  case,  these  questions  do  not  become  imixir- 
tant  in  the  present  controvery,  and  we  shall  not  pass  upon 
them. 

The  judgment  must  be  affirmed,  with  costs. 

Dbbdb—Olaubm  of  LncxTATioir.  —Where  the  owner  of  land  deedod  il^ 
quitclaiming,  in  the  granting  clanae^  all  bis  rights  titles  and  interee^  mad 
by  a  enbeeqaenl  elaose  deolared  that  the  interest  and  title  intended  to  bo 
oonveyed  was  only  that  acquired  by  him  throngh  a  oertain  deed  oonveying 
an  nndiTidedhall^  it  was  held  that  the  grantor's  whole  interest  passed:  Orem 
Ba§  He  OantA  Ok  t.  HeweU,  56  Wis.  eSi  47  Am.  Rep.  701.  8o^  also^  a  pro* 
eise  description  cannot  be  limited  by  general  words  of  intents  Okmml  ▼. 
Bainkt  61  Vt.  298.  Nor  can  any  expression  of  the  grantor's  intent  OTerooose 
the  operation  of  the  mle  in  Shelley's  ease,  where  that  Is  aoeopteds  Fomkr  ▼• 
BhcL  186  HL  86S. 
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Unbsoobdbo  MoBTOAOB—NonoB  TO  Attobnbt  as  Notiob  to  Oubbv. -^ 

Although  a  chattel  mortgagee  fails  to  file  his  mortgage  in  the  proper 
office  for  reoord,  yet  the  mortgaged  property  is  not  sabject  to  ezeontioB 
against  the  mortgagor,  issned  nnder  a  judgment  in  fsTor  of  a  third 
son,  for  a  debt  contracted  before  the  execution  of  the  mortgage^ 
the  attorney  and  agent  of  such  third  person  had  actual  notice  and 
knowledge  of  such  mortgage  lien  prior  to  the  recorery  of  the  judgment 
and  the  lery  of  execution  thereunder. 
NonoB  TO  Air  Aobnt  ob  ATroBNir  is  notice  to  the  prinoipaly  when  tl 
comes  to  the  agent  or  attorney  in  such  manner  that  he  may  oommual* 
cate  it  to  his  principal,  or  aot  upon  it  without  any  yiolation  of  duty. 

Pratt  and  OUberi^  and  James  Van  Kleeeh^  for  the  appellant. 

Fatio  OoU  and  John  E.  Simonsonj  for  the  respondent 

Long,  J.  The  defendant,  as  constable,  levied  upon  a  stock 
of  boots  and  shoes,  under  an  execution  issued  from  justice's 
court.  The  execution  was  in  favor  of  Rindge,  Bertsch,  &  Co^ 
and  against  Alfred  Taylor  and  Qerald  Fitzgibbon.  The 
claim  upon  which  the  execution  was  issued  was  an  account 
which  accrued  about  September  1,  1889.  The  defendants  in 
the  writ,  Taylor  and  Fitzgibbon,  had  been  partners  in  the  boot 
and  shoe  business  in  Bay  City;  but  their  partnership  ceased 
April  15,  1889,  Taylor  continuing  in  the  business.    Alfred 
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Taylor  was  a  raddent  of  West  Bay  City,  where  he  had  lived 
tat  Beveral  years.  On  September  6, 1890,  the  plaintiff  sold  to 
Taylor  a  quantity  of  goods,  and  took  a  chattel  mortgage  upon 
his  stock  for  93,024.19,  payments  to  be  made,  $1,000  in  thirty 
days,  $1,000  in  sixty  days,  and  the  balance  in  ninety  days. 
The  mortgage  was  filed  for  record  in  the  office  of  the  recorder 
at  Bay  City,  instead  of  West  Bay  City,  where  the  mortgagor 
resided  at  the  time  of  its  execution.  After  the  defendant 
seised  the  goods  under  the  execution  against  Taylor  and 
Fitsgibbon,  the  plaintiff,  claiming  under  his  chattel  mort- 
gage, brought  replevin  and  took  possession  of  the  property. 
On  the  trial  the  court  directed  verdict  in  favor  of  the  plaintiff 
for  six  cents  damages. 

The  only  defense  on  the  trial  was,  that  the  chattel  mortgage, 
under  which  plaintiff  claimed,  was  not  filed  in  accordance 
with  the  provisions  of  the  statute,  and  was  therefore  void  as 
against  defendant's  claim  under  the  execution. 

It  appeared  upon  the  trial  that  Pratt  and  Gilbert,  of  Bay 
City,  were  attorneys  for  the  plaintiffs  in  the  execution,  who 
resided  at  Orand  Rapids.  The  claim  was  sent  to  Pratt  and 
Gilbert  for  collection,  and  received  by  them  November  27| 
1890.  About  the  20tb  of  November,  and  prior  to  the  time  of 
their  receiving  this  claim,  the  plaintiff  in  the  present  salt  had 
a  talk  with  Mr.  Pratt,  of  that  firm,  about  purchasing  some 
property  firom  him,  and  told  him  of  this  mortgage  which  he 
held  upon  the  stock  of  goods,  and  where  the  goods  were  sit- 
uated, and  the  amount  of  the  mortgage.  The  plaintiff's  claim 
upon  the  trial  was,  that  although  his  mortgage  was  not  filed 
in  the  proper  office,  yet  the  plaintiffs  in  the  execution  could 
not  set  up  that  fact  as  a  defense  to  the  mortgage,  for  the  rea- 
son that  their  attorneys  and  agents  had  actual  notice  and 
knowledge  of  the  mortgage  lien  prior  to  the  time  of  their  ac- 
count being  put  into  a  judgment,  and  of  the  levy  of  the  execu- 
tton  thereunder.  After  the  levy  was  made  and  the  constable 
had  gone  into  possession  of  the  goods,  plaintiff  set  up  the 
claim  under  his  mortgage,  which  defendant  refused  to  recog- 
nize.   This  was  before  the  bringing  of  the  suit  of  replevin. 

Defendant's  counsel,  at  the  close  of  the  testimony,  requested 
the  court  to  charge  the  jury:  '* Unless  the  jury  find  that  the 
mortgage  was  filed  where  the  mortgagor  resided|  the  defend* 
ant  is  entitled  to  recover." 

This  the  court  refused  to  give,  and  raises  the  only  question 
in  the  cicse.     Counsel  contend  that  they  were  entitled  to  this 
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fsqaest.  and  that  the  court  was  in  error  in  ^Bieoting  a  verdict 
in  favor  of  the  plaintiff,  onder  the  ruling  of  thia  ooort  in  BuM 
Iran  WorU  v.  TeuKm,  67  Hioh.  623;  OarbtU  r.  LUOefidd,  84 
Mich.  30;  22  Am.  St  Rep.  681;  and  D^mpMy  ▼•  Pfortheivmr, 
86  Mich.  652.  We  do  not  think  the  case  falls  within  the  rul- 
ing made  in  thoee  cases.  In  the  present  ease,  the  debt  npoa 
which  the  judgment  was  taken  and  execution  levied  was  eon* 
tracted  prior  to  the  time  of  the  execution  of  the  mortgage,  wo 
that  the  case  does  not  fall  within  that  class  of  cases  where  m 
debt  has  been  created  and  contracted  during  the  time  ia 
which  the  mortgage  has  been  kept  off  file  in  the  proper  clerk's 
office.  It  also  appears  that  the  agents  and  attomcTS  of  the 
plaintiffs  in  the  execution  had  actual  notice  of  the  ezistenos 
of  the  mortgage  prior  to  the  time  any  suit  was  brought  upon 
the  claim  for  which  judgment  was  entered*  We  think  the 
rule  is  well  settled  that  the  knowledge  of  the  agent  or  attorney 
under  such  circumstances  would  be  the  knowledge  of  the 
principal,  as  such  knowledge  came  to  the  agent  in  snoh  a 
manner  ttiat  he  might  communicate  it  to  his  principal  or  act 
upon  it  without  being  guilty  of  any  violation  of  duty:  Wade  on 
Notice,  sec.  687.  The  case  fidls  within  the  ruling  of  this 
court  in  Brown  v.  Brdbb^  67  Mich.  17;  11  Am.  St  Rep.  549, 
and  the  cases  there  cited.  The  case  presented  here  is  so 
fUly  discussed  in  that  case  that  a  further  discussion  of  the 
principles  there  settled  need  not  be  entered  upon.  The  court 
was  not  in  error  in  directing  verdict  in  favor  of  the  plainiiff, 
Judgment  must  be  affirmed,  with  costs* 


Aaisor.  -—  Nonos  to  Aosbt  n  Nones  io  Puhovali  See  aofew  to 
fVMfor  V.  Poihen,  24  Am.  St  Rep.  228-239»  uid  to  Fair/M  Saw.  Bank  r. 
OkoM,  89  Am.  Repi  S22-331.  Reoenl  easei  to  the  tame  point  are  McOonnkk 
T.  Ocean  OUff  Amfn.  45  N.  J.  Eq.  661;  MacanA  v.  WUkinaon,  83  Mioh.  48S| 
^9nija T.  SftM0i^  ISl  Maai.  338;  Cosr^mefl T.  OrtfM,  23  NeU  834.  Tbetert 
ia,  whether  the  information  waa  of  aefaacaeter  whidi  it  waa  the  duty  ol  the 
agent  to  oommnnieate:  Wood  v.  JSaytem,  18  Or.  8l  The  knowledge  of  the 
agents  howeTer.  oan  he  charged  to  the  principal  only  when  clear  proof  ia 
made  that  the  knowledge  waa  preaent  In  the  agenfa  mind  at  the  time  of  the 
tranaaetioii  which  it  the  ■abject  of  oooadeiatioat  SkUtarff  ▼.  igctoamiidK 
1181LT.M& 
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FfiOPLB  V.  Rahbb. 

m  MlOBMAV,  IMk] 

AjmAxrvr^Smoarnn  imo  a  Obowsu — WhmapenoaihooliAlMdedgvn 
into  a  crowd  of  penoni^  with  Intent  to  wound  aay  of  them*  ho  may  bo 
eonTiotod  of  an  auaalt  with  intent  to  do  great  bodily  harm  to  the  per- 
son woondedy  although  he  hed  no  epeoifio  intent  to  wonnd  that  parttoa* 
laar  perion. 

F&acnoB^OBJBonoa,  WHur  Waited.  —An  objeetioa  to  tho  fidlaro  of 
tlio  ooort  to  charge  the  Jury  npon  a  ipeeifio  point  oannd  he  reieed  for 
tha  first  time  by  aa  aaaiEnment  of  error  to  the  i^peUate  ooori 

John  Power^  for  the  appellant. 

A.  A.  EUiSy  cUtamey^general^  and  CharUi  M.  Rowdl^  proaa- 
euiing  attorney^  for  the  people. 

Grant,  J.  The  respondent  was  convicted  of  an  assaoli 
with  intent  to  do  great  bodily  harm,  lees  than  murder,  upon 
the  person  of  one  John  Peterson.  Other  persons  besides  Petei^ 
Bon  were  standing  near  when  the  respondent  fired  a  revolveri 
woanding  Peterson  in  the  head.  The  court  was  requested  to 
inEtruct  the  jury  that  they  must  find  the  specific  intent  to 
assault  Peterson.  This  request  was  refused,  and  the  court 
inEtructed  them  that  if  respondent  shot  into  the  crowd  with 
the  intention  to  wound  any  of  them,  he  might  be  oonvicted| 
notwithstanding  he  had  no  specific  intent  against  Peterson. 

It  has  been  held  that  where  a  prisoner  fired  a  gun  in  the 
direction  of  a  crowd,  he  was  guilty  of  an  assault  upon  each: 
8iaU  T.  Nash,  86  N.  C.  650;  41  Am.  Rep.  472;  8taU  r.  Myer^ 
19  Iowa,  617;  SmiUh  r.  dmmwnweaUh,  100  Pa.  St  824.  In 
8mith*$  Case^  Dears.  C.  C.  659,  the  prisoner  shot  at  A,  sup* 
posing  him  to  be  B,  and  intending  to  kill  B.  He  was  held 
properly  convicted  of  assault  with  intent  to  murder.  In 
Bailey^M  Case,  Buss.  &  B.  C.  C.  1,  the  prisoner,  a  captain  of  a 
vessel,  shot  into  another  vesseL  He  was  indicted  for  ma- 
lidoualy  and  willfully  shooting  at  one  Truscott^  a  mariner 
upon  Eoch  other  vesseL  Lord  Bldon  instructed  the  jury  that 
if  they  found  the  guns  were  fired  at  the  vessel  and  those  on 
board  her  generally,  the  guns  might  be  considered  as  shot  at 
each  individual  on  board  her,  and  therefore  at  Henry  True- 
eott,  the  person  named  in  the  indictment.  Thai  case  was 
approved  in  Bex  v.  Lovd^  8  Moody  A  B.  89.  The  contrary 
doctrine  appears  to  have  been  held  in  Arkansas:  Laeefield  v. 
State,  84  Ark.  276;  86  Am.  Bep.  8;  ScoU  v.  SiaU^  49  Ark.  166b 
I  think  the  instmction  was  correct. 
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The  iDformation  contained  two  counts, — one  for  assaolt 
with  intent  to  murderi  and  the  other  for  assault  with  intent 
to  do  great  bodily  harm.  The  court  instructed  the  jury  that 
if  they  found  neither  of  these  intents,  they  must  acquit  It  10 
now  alleged  as  error  that  the  court  should  have  insirncted 
them,  that  if  there  was  no  intent,  they  might  find  him  guilty 
of  assault  and  battery.  The  respondent  was  defended  bjr  at- 
torneys of  skill  and  experience  in  criminal  cases.  They  sub- 
mitted to  the  court  nine  requests  to  charge,  bat  no  request 
as  to  assault  and  battery.  The  suit  was  evidently  Uied 
throughout  upon  the  theory  submitted  to  the  jury  by  the 
court    The  objection  comes  too  late. 

We  find  no  error  in  the  record,  and  the  conviction  is 
a£Srmed.  ^^^_^ 

Assault.  —  One  nnlawfally  firing  at  A,  and  hitting  B^  b  guilty  of  aMaaH 
with  intent  to  kill  B:  DwioiMy  t.  Peo]^  110  111.  88S;  61  Am.  Rep.  686| 
McOehee  t.  SkUe,  92  Miaa.  772;  62  Am.  Rep.  209;  State  t.  Oilman,  09  Mc 
163;  81  Am.  Rep.  267.  Contra,  Laeejield  t.  State,  84  Ark.  276;  86  Am. 
Rep.  8.  Similarly,  where  one  volnntarily  Area  a  gon  into  a  erowd,  with 
the  felonioos  intent  of  kiUing  another,  the  unintentional  killings  eTen  of 
a  friend  of  the  shooter,  ia  mnrder:  OoUiher  t.  OammonweaUh,  2  Dnvall.  168| 
87  Am.  Dec.  493;  and  where  a  man,  having  annonnoed  hia  intention  to  fire 
a  piatol  in  the  itreeta  of  a  town,  oommenoed  to  draw  the  weapon,  aod  did 
draw  it»  after  which  it  waa  accidentally  and  prematurely  diaoharged. 
iSiereby  killing  another,  he  ia  ae  guilty  of  manalaughter  aa  if  he  had  delib- 
erately fired  it|  and  by  mere  accident  another  had  been  killed:  Sparie  v. 
OommonweaUk,  8  Bush,  HI;  96  Am.  Deo.  196.  And,  in  general,  when 
death  reanlta  from  the  oommission  of  aa  aot  which  ahowa  an  abandoned 
and  malignant  heart  and  a  recklessness  of  oonsequenoei^  the  aot  will  ba 
mardart  Jfafw  ▼.  People,  106  lU.  806;  46  Am.  Rep.  698. 


Malinibmi  V.  Gronlund. 

[92  MICHIOAN,  322.] 

WtJMM  Imfribonmbiit— ABREffr  WTTBouT  Probablb  Oauu.  — Wb«B  a  park 
■on  ia  the  proonring  and  directing  oauae  of  the  arrest  and  Imprisoamant 
of  another,  by  pointing  him  out  and  beckoning  him  to  oome  to  an  ofiloer, 
without  knowing  or  inquiring  hia  name  or  residenoa,  aod  aoting  solely 
en  suspicion  that  ha  anawers  a  description  reoeiTed  by  talegnun  of  a 
person  aooused  of  laroeny,  the  arrest  is  made  without  probable  oanas^  and 
the  person  thus  causing  it  to  be  made,  if  mistaken  in  the  identity  of  the 
person  arrested,  is  liable  in  damages  for  hia  false  imprisonment^  although 
the  arrest  was  caused  without  malice. 

Wam  IicPBisoNiisifT^JusTiFioATioN  voB  Ahbbst.  —  A  prirata  person 
haa  a  right  to  arrest,  on  suspicion  of  felony,  without  a  warrant;  but  if  he 
does  00^  and  it  transpires  that  the  wrong  man  la  imprisoned,  he  mast  be 


Jane,  1892.]         Malinismi  v.  Gbonlujnd.  577 

prepared  to  prove^  in  jastifiofttion,  that  a  fel<niy  had  been  oommitted* 
and  that  the  eiroamatanoes  under  whioh  he  acted  were  snoh  that  any 
g»Monabto  peraon,  aoting  without  pawon  or  prejudice^  would  have  fairly 
■wpeetod  that  the  penoa  arreeted  oommitted  or  was  implioated  in  tho 


Olari  and  Pearly  for  the  appellant 
B.  B.  Ozhom^  for  the  respondent. 

MoBBS,  0.  J.  This  is  an  action  for  false  imprisonmenti  In 
which  the  plaintiff  recovered  judgment  for  1760.  The  only 
qaestion  to  be  here  considered  is,  whether,  upon  his  own  show- 
ing, the  plaintiff  made  out  a  case. 

His  own  story,  in  substance,  is  this:  He  is  a  natire  of  Fin« 
land,  and  cannot  speak  English,  and  understands  it  imper- 
isotly.  He  had  worked  four  years  in  the  mines  at  Ishpeming, 
and  left  there  on  the  eleventh  day  of  January,  1891,  and  went 
to  the  city  of  New  York,  intending  from  there  to  take  passage 
to  his  native  country.  The  defendant  was  also  a  Finn,  and 
agent  for  a  steamboat  line  in  New  York.  Plaintiff  went  to  de- 
liMidanVs  office  for  a  ticket,  reaching  New  York  on  the  18th  of 
January,  1891.  He  was  arrested  in  such  office  on  the  four- 
teenth day  of  the  same  month.  He  had  talked  to  Qronlund 
twice  about  tickets  before  he  was  arrested.  The  vessel  was  to 
leave  on  Saturday,  the  17th  of  January,  1891.  He  did  not  tell 
Oronlund  his  name,  or  where  he  came  from,  and  Qronlund  did 
not  ask  him  his  name  or  residenoe.  When  arrested  he  was  in 
the  back  room  of  Oronlund's  office.  Defendant  came  in  with 
a  policeman,  and  beckoned  with  his  hand  for  plaintiff  to  come 
forward,  and  said  that  the  policeman  wished  to  talk  with  him. 
The  officer  arrested  the  plaintiff,  taking  his  knife  and  revolver 
from  him.  The  police-officer  could  not  speak  Finnish.  Plain- 
tiff  asked  defendant  what  was  the  matter,  and  Oronlund  told 
him  to  go  with  the  officer,  and  that  an  interpreter  would  come 
when  plaintiff  wanted  him.  Plaintiff  was  put  in  jail,  and 
kept  there  until  the  1st  or  2d  of  February,  1891,  when  he  was 
taken  by  the  sheriff  of  Marquette  County  to  Ishpeming,  and 
there  discharged  on  the  6th  of  the  same  month.  The  man 
wanted,  and  for  whom  plaintiff  was  mistakenly  arrested,  was 
one  Jacob  Martella,  accused  of  larceny.  While  he  was  in  jail 
at  New  York,  Oronlund  told  him  why  he  was  arrested,  and 
also  that  a  man  was  coming  from  this  state  to  identify  him. 
Oronlund  asked  him,  while  in  jail,  what  his  name  was,  and 
plaintiff  told  him.    Oronlund  said  to  him,  if  bo  was  not 
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the  man  waniedi  not  to  pay  any  money  to  lawyers  or  sign 
any  papers. 

The  defendant  gives  a  different  version  of  the  transaction, 
which,  if  true,  wonld  acquit  him  of  all  liability  for  the  plain- 
tiff's arrest,  as  the  court  instructed  the  jury.  He  received  a 
telegram  from  Ishpeming  to  have  a  man  arrested,  bearing  a 
certain  description.  He  thought  that  plaintiff  filled  the  de- 
scription, and  replied  that  the  man  was  there.  A  policeman 
afterwards  came  to  the  office,  aud  said  that  he  had  an  order 
to  arrest  one  Jacob  Martella,  and  asked  defendant  if  he  knew 
any  one  by  that  name.  Gronlund  replied  that  he  did  not,  but 
said:  *'Here  is  one  fellow  that  answers  the  description."  The 
officer  asked  him  if  he  knew  where  the  man  was.  They  went 
to  the  back  room,  and  defendant  looked  through  the  door,  and 
there  were  several  men  sitting  there,  the  plaintiff  among  them. 
Oronlund  said  to  the  policeman:  "  ^  There  is  a  man  sitting  in- 
side, that  resembles  the  description.'  So  he  instructed  me  to 
call  the  name  '  Jacob  Martella.'  He  instructed  me  to  go  in, 
and  call  very  loud,  'Jacob  Martella,  here  is  a  gentleman  wants 
to  see  you.'  And  I  went  inside  and  called  very  loud;  I  was 
speaking  under  his  instructions;  I  said,  *  Jacob  Martella,  here 
is  a  gentleman  that  wants  to  see  you';  and  I  didn't  point  at 
him  even;  I  didn't  look  at  him;  I  looked  at  the  crowd,  but 
not  at  him  specially;  and  as  quick  as  I  said  that  he  stepped 
up  and  asked  what  was  wanted  of  Martella,  or  something  like 
that.  Then  the  police  detective  went  to  him,  and  put  his 
hand  upon  his  shoulder,  and  said,  'Jacob  Martella,  in  the 
name  of  the  law  I  arrest  you,'  and  he  so  received  the  man." 

If  the  jury  believed  the  statement  of  Groulund  as  a  whole, 
it  might  be  said  that  the  plaintiff  was  responsible  for  his  own 
arrest  by  answering  to  the  name  of  Martella;  but  the  plain- 
tiff's  evidence  shows  that  Oronlund  was  the  procuring  cause 
of  his  arrest  and  imprisonment,  and  that,  too,  without  prob* 
able  cause,  as  defendant  failed  to  make  the  inquiry  demaAded 
under  the  circumstances  before  pointing  him  out  and  beckon* 
ing  him  to  come  to  the  police-officer.  There  was  no  malice 
in  Qronlund's  action,  and  the  court  so  informed  the  jury;  but 
for  the  arrest,  and  the  consequent  damage  to  plaintiff,  defend- 
ant was  plainly  responsible,  under  the  plaintiff's  showing  and 
the  authorities.  If  it  had  not  been  for  defendant,  plaintiff 
would  never  have  been  arrested  or  imprisoned.  The  whole 
period  of  plaintiff's  imprisonment  was  the  natural  result  of 
defendant's  acts.     According  to  plaintiff's  statement,  defend- 
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ant  did  more  that  simplj  to  oommunicate  facts  and  circum- 
stances of  suspicion  to  the  officer,  leaving  such  officer  to  act 
on  bis  own  judgment  The  officer,  who  is  not  sworn  in  the 
ease,  evidently  acted  upon  the  judgment  of  Gronlund,  and  it 
may  well  be  said  that  defendant  directed  the  arrest. 

A  private  person  has  a  right  to  arrest  a  man  on  suspicion 
of  felony  without  a  warrant;  but  if  he  does  so,  and  it  turns 
oat  that  the  wrong  man  is  imprisoned,  he  must  be  prepared 
to  show,  in  justification, — L  That  a  felony  has  been  committed; 
and  2L  Tliat  the  circumstances  under  which  he  acted  were 
such  that  any  reasonable  person,  acting  without  passion  or 
prejudice,  would  have  fairly  suspected  that  the  plaintiff  com- 
mitted it  or  was  implicated  in  it:  2  Addison  on  Torts,  sec.  808, 
and  cases  cited.  In  this  case  there  was  no  reasonable  ground 
for  the  arrest^  under  the  plaintiff's  showing;  and  according  to 
the  defendant's  testimony,  he  had  taken  no  pains  before  the 
arrest  to  find  out  who  plaintiff  was.  He  did  not  know  his 
name  or  where  he  was  from,  and  did  not  inquire.  His  sole 
ground  for  suspicion  was,  that  he  thought  he  answered  the 
description  sent  by  telegram,  which  description  he  does  not 
give:  See  Malcolmson  v.  Gibbons^  66  Mich.  469. 

The  judgment  is  affirmed,  with  costs. 

Vaub  IicPBiaoNiiiKT,  What  Oomrrrnrm:  8m  extended  note  to  MUdM 
▼•  BiaU,  54  Am.  Bea  86S-87L  Prirate  person  is  liable  for  arrest  and  faUo 
inpriaonmont  if  he  indaoes  an  officer  to  arrest  another  withoat  a  warraol^ 
sad  withoat  an  offense  harlng  been  oomnritted  in  view  of  the  offloer,  unUm 
hm  jastifies  by  showing  that  his  oharge  was  well  foondedi  Vmmman  t.  Jmuh 
lis  Ind.  41;  10  Am.  St.  Rep.  lOa 

Aaanr  bt  Pbitatb  PjnuN>v  witrout  Wabmawh  See  note  to  tamm  t. 
Ataie^  44  Am.  Deo.  293.  Snoh  an  arrest  is  ezcnsed  if  felony  was  in  faol 
eoaraittedf  and  there  was  reasonable  ground  to  snspeot  the  person  arreetedf 
tat  if  no  felony  was  oommitted,  the  arrest  is  illegalt  Brooh  ▼•  (hmmoth 
ibM,  61  Fk  8k  S5t{  100  Am.  Deo.  S4S.  Compare  HoOqf  t.  iffa^  S  Wend. 
8M|  fli  Aa.  Dee.  TIBi  Jh'oekmag  r»  Onuqfimlf  I  Joaes^  4Sli  Sy  Aa.  Pes.  SSH 
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StUYVBSANT  V.   WiLOOX. 
[92  UvmiQiJK,  SOLI 

Afluvuv— BviDnroi  ov  Owitsbship  of  PnsoNALrr.  —  Whan,  ht  tm  Mtlim 
to  recover  damaget  for  aa  assault  and  battery,  it  appears  tliat  plaintiff 
had  oooTeyed  his  farm  to  defendant  in  consideration  of  life  sapportfrom 
the  latter,  and  after  leaving  the  farm  had  returned  to  get  certain  pereonal 
proper^  claimed  by  him  to  be  his,  bnt  also  claimed  by  defendant  to 
have  passed  to  him  under  the  arrangement  between  them,  sad  the  «Ti- 
dence  also  shows  that  the  alleged  assault  originated  in  the  plaintiff's  at- 
tempt to  remoTC  snob  property  after  gaining  peaoeable  posseesico  cf  fl| 
ondence  is  admissible  to  show  the  wh<de  arrangement  between  the  par- 
ties^ nnd  that  title  to  snob  personalty  never  passed  to  defendantb 

IknPABS.  —  OwMXB  or  Pirsonaltt  kat  RMUFnrRS  and  take  it  into  hk 
own  possession  whenever  and  wherever  he  may  peaceably  do  n^  and  m 
so  doing  he  will  not  be  guilty  of  a  trespass. 

Damaom.  —  "Smabt-monbt"  ab  ExncpLABT  DAXAon^  or  any 
by  way  of  punishment  merely,  cannot  be  reoovered  in  any  can 
agee  to  be  awarded  must  never  exceed  compensation  for  the  injwy 
done. 

Damaom  «  Assault  amo  BATrntr—  **  Smabt-monxt.*  —  In  an  action  for 
assanlt  and  battery,  the  plaintiff  it  entitled  to  recover  such  exemplary 
damages  as  will  compensate  him  for  the  injury  done  him  by  the  mali- 
cions  and  wanton  act  of  the  defendant^  but  the  latter  cannot  bo  punishod 
beyond  this  by  compelling  him  to  also  pay  "  smart-money  "as  a  punish- 
ment  for  snob  act. 

SnocrLABT  Damaobi  — Rnu  roB.  — In  oases  calling  for  exemplary  dais* 
ages^  only  such  an  amount  can  be  recovered  as  will  fairly  compensate  tho 
par^  entitled  to  them.  **  Smart-money  "  in  addition  to  this  cannot  ba 
recovered  by  way  of  punishment  for  the  wrong  done. 

L.  A.  Tabor^  and  Boudeman  and  Adaim^  for  the  appellant 

B.  R*  AnnabUj  and  (hhom  and  MUUf  for  the  respondent 

Long,  J.  This  ie  an  action  for  agsault  and  battery.  De- 
fendant is  the  Bon-in-law  of  the  plaintiff.  The  plaintiff  was 
the  owner  of  eighty  acres  of  land  in  the  township  of  Decatar, 
Van  Buren  County.  He  was  a  man  seventy-nine  years  of  age. 
On  February  4,  1890,  he  and  his  wife  executed  to  the  defend- 
ant a  deed  of  the  farm,  and  took  back  from  the  defendant  an 
instrument  in  the  nature  of  a  mortgage,  to  secure  to  the  plain- 
tiff and  his  wife  their  support  during  the  term  of  their  natural 
lives.  At  the  time  of  the  making  of  this  deed,  plaintiff  was  pos- 
sessed of  some  considerable  personal  property,  and  when  he  and 
his  wife  went  to  live  with  defendant  they  took  their  household 
effects  and  other  articles  of  personalty  with  them.  Over  this 
some  controversy  seems  to  have  arisen,  the  defendant  claiming 
that  in  the  arrangement  the  title  to  the  personal  property  was 
made  over  to  him  as  well  as  the  title  to  the  farm.   Plaintiff  held 
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defendant's  note,  and  some  difficulty  also  arose  in  reference 
to  that;  the  plaintiff  claiming  that  defendant  surreptitiously 
took  the  note  from  his  possession,  after  he  and  his  wife  went 
to  live  with  defendant,  and  refused  to  surrender  it  In  April 
following  this  transfer,  plaintiff  and  his  wife  returned  from  a 
yisit  to  their  son,  and  advised  the  defendant  that  they  had 
come  to  take  their  personal  effects,  as  they  had  concluded  not 
to  reside  longer  with  him.  They  were  accompanied  by  their 
son  and  a  man  by  the  name  of  Youngblood.  They  went  into 
the  house,  and  the  defendant  refused  to  allow  the  plaintiff  to 
take  away  any  of  the  property,  except  his  and  his  wife's  cloth- 
ing, claiming  that  it  had  been  given  him  by  plaintiff  for  his 
and  his  wife's  support,  and  that,  having  left  his  house  with- 
out just  cause  and  against  his  wishes,  the  plaintiff  was  not 
entitled  to  the  personal  property.  The  plaintiff  went  out  of 
the  house  into  the  barn  and  got  a  plane,  which  was  a  part  of 
the  property  taken  to  the  premises  by  him,  and  handed  it  to 
Mr.  Youngblood.  Defendant  came  out  and  told  Youngblood 
that  he  should  take  nothing  away  from  there.  He  stepped 
up  and  took  hold  of  the  plane  in  Youngblood's  hands,  when 
the  plaintiff  also  took  hold  of  the  plane.  Defendant's  son 
was  then  called  by  his  father  to  come  to  his  assistance,  and 
he  also  took  hold  of  the  plane  with  defendant.  The  four  were 
pulling  upon  the  plane,  plaintiff  being  assisted  by  Youngblood, 
and  defendant  by  his  son.  The  plane  was  a  small  carpenter's 
plane,  about  one  foot  in  length  and  two  inches  wide.  The 
claim  of  the  plaintiff  is,  that  during  this  mileey  the  defendant 
struck  him  in  the  right  side  with  his  fist,  knocking  him  to  the 
ground.  From  there  he  was  taken  home  by  his  son.  A  phy- 
sician  was  called,  and  he  testified  that  he  found  the  plaintiff 
suffering  considerable  pain,  and  he  discovered  a  flushed  red* 
ness  on  the  side  where  plaintiff  claims  to  have  been  hurt. 
Plaintiff  claims  that  he  kept  his  bed  two  or  three  weeks  after 
the  injury,  and  that  at  the  time  of  the  trial  he  was  still  suffer- 
ing pain,  by  reason  of  this  blow. 

On  the  trial,  plaintiff  had  verdict  and  judgment  for  twelve 
hundred  dollars. 

Defendant  brings  error.    Some  sixty  errors  are  assigned. 

On  the  trial  the  plaintiff  was  permitted  to  introduce  testi- 
mony tending  to  show  that  the  plane  over  which  the  contro- 
versy was  had  was  his  property.  The  evidence  introduced  was 
the  deed  of  conveyance,  the  mortgage  taken  back,  and  other 
writings  made  between  the  parties,  as  well  as  the  testimony 
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of  the  plaintiff  that  he  never  sold  to  the  defendant  the  personal 
property,  including  this  plane.  The  defendant  contended  that 
the  title  to  the  plane  shoald  not  be  permitted  to  be  shown^ 
and  could  not  be  inquired  into;  that,  being  in  peaceable  poa- 
session  of  the  plane,  and  it  being  on  his  premises,  the  plaintiff 
was  a  trespasser,  whether  he  was  the  actual  owner  or  not,  ia 
entering  upon  the  premises,  and  attempting  to  remove  it 
against  defendant's  objection  and  protest.  Defendant  also 
contended  that  he  was  the  actual  owner  of  the  plane.  Thia 
testimony,  introduced  by  the  plaintiff,  was  all  under  defend- 
ant's objection,  and  many  of  the  assignments  of  error  are  based 
upon  the  rulings  of  the  trial  court  in  admitting  it. 

In  his  general  charge,  the  court  directed  the  jury  as  follows: 
'^Under  the  undisputed  evidence,  at  the  time  of  the  acts  com* 
plained  of  in  this  case,  defendant  was  upon  his  own  premiseSi 
and  whatever  took  place  there  was  brought  about  by  the  plain* 
tiff  going  upon  defendant's  premises;  that  is,  gentlemen,  what- 
ever occurred  at  the  time  referred  to  happened  on  defendant's 
own  premises.  Whether  the  defendant  was  justified  in  doing 
what  was  done  on  that  occasion  in  defense  of  his  possession  of 
his  property,  or  whether  what  he  did  there  was  unjustifiable, 
depends  upon  the  facts  as  you  may  find  them  to  be.  Whether 
the  plaintiff  or  the  defendant  owned  the  personal  property  in 
controversy  depends  upon  the  bargain  made  between  the  par- 
ties in  relation  to  the  support  of  the  plaintiff  and  Iiis  wife  by 
the  defendant  If  you  find  that  all  the  terms  of  that  contract 
were  included  in  the  papers  introduced  in  evidence,  and  that 
there  was  no  bargain  between  the  parties  that  the  defendant 
was  to  have  the  personal  property  in  question,  and  farther  find 
that  there  was  never  any  gift  or  conveyance  of  this  personal 
property  from  the  plaintiff  to  the  defendant,  then  the  plaintiff 
would  have  a  lawful  right  to  go  upon  the  premises  of  the  de- 
fendant, and  take  away  his  (plaintiff's)  property,  if  he  could 
do  so  without  a  breach  of  the  peace.  He  would  not  be  a  tres* 
passer  in  going  on  such  premises,  even  against  the  will  of  the 
defendant;  and  if  you  find  that  the  plaintiff  went  onto  these 
premises  to  take  away  his  own  property,  and  that  he  took  an  ar- 
ticle of  such  property,  namely,  the  plane  referred  to,  tempora- 
rily into  his  possession,  and  while  endeavoring  to  carry  it  away, 
he  was  assaulted  and  beaten  by  the  defendant,  then  your  ver- 
dict should  be  for  the  plaintiff.  If.  on  the  contrary,  you  find 
that  the  plaintiff  and  his  wife  turned  over  to  the  defendant 
all  of  their  personal  property  as  part  of  the  consideration  for 
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tbeir  support,  and  that  among  the  other  things  turned  over  to 
the  defendant  waa  the  plane  in  question,  and  that  while  de- 
fendant was  in  possession  of  said  plane,  plaintiff  came  upon 
defendant's  premises  to  take  it  away,  and  that  defendant  de- 
fended bis  possession  of  his  property  with  only  so  much  force 
as  was  necessary  to  retain  the  possession  of  his  own  property, 
then  any  injury  the  plaintiff  may  have  received  would  not  be 
the  fault  of  the  defendant,  and  you  should  find  a  verdict  for 
the  defendant.    And  I  give  you,  in  this  connection,  the  de- 
fendant's second  request,  as  modified,  as  follows:  '  If  you  find 
that  the  plaintiff,  with  two  other  men,  came  upon  defendant'3 
premises,  without  first  asking  permission  of  the  defendant  to 
so  come  there,  and  without  defendant's  inviting  them  there, 
and  openly  declared  that  they  had  come  for  the  purpose  of 
eonvejring  away  certain  property  there  in  the  peaceable  pos* 
session  of  the  defendant,  which  personal  property  the  defend- 
ant owned  and  claimed  as  his  own,  then  the  plaintiff  was  a 
trespasQw  from  the  time  he  first  came  upon  the  premises.' 
Also  defendant's  third  request:  ^  If  you  find  that  the  plain- 
tiff, with  his  son  Azariah  and  another  man  by  the  name  of 
Youngblood,  came  upon  defendant's  premises  without  permis- 
sion or  consent  of  the  defendant,  and  then  declared  that  they 
came  to  carry  away  certain  personal  property  then  in  the 
peaceable  possession  of  the  defendant,  and  which  defendant 
owned  and  claimed  to  own,  and  while  so  attempting  to  carry 
away  such  property  by  force,  plaintiff  was  injured  in  conse- 
quence of  defendant's  resistance  only,  then  plaintiff  could  not 
recover  in  this  action.'    That  is,  gentlemen,  the  plaintiff  can- 
not recover  if  you  find  the  facts  to  be  as  stated  in  these  re- 
quests given,  unless  the  defendant  used  more  force  than  was 
necessary  to  protect  himself  in  the  possession  of  his  own  prop- 
erty." 

The  court  was  not  in  error  in  admitting  this  testimony,  or 
in  the  charge  given  upon  the  subject  of  the  ownership  of  the 
plane.  Under  the  claim  made,  it  became  an  important  con- 
sideration to  determine  in  whom  the  title  of  the  plane  rested; 
and  to  show  this,  the  plaintiff  had  a  right  to  go  into  the  ar- 
rangement between  the  parties,  under  which  he  went  to  live 
with  defendant  upon  his  premises,  and  to  show  that  the  title 
to  the  personal  property  never  passed  to  the  defendant  Plain- 
tiflTs  testimony  showed  that  the  plane  was  his.  He  was  not 
a  trespasser  in  entering  upon  the  premises  on  that  occasion. 
His  home  was  there,  under  tbe  agreement  of  the  parties,  and 
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if  his  testimony  be  true,  he  was  the  sole  owner  of  the  plane. 
He  had  taken  it  into  his  possession  that  morning,  and  was 
about  to  take  it  away,  as  he  had  the  right.  He  was  not  in- 
terfering with  defendant's  rights  in  so  doing.  He  had  the 
right,  if  he  owned  it,  to  take  it  wherever  he  could  find  it,  sub- 
ordinate to  the  preservation  of  the  public  peace.  He  would 
have  no  right  to  commit  a  breach  of  the  peace  in  order,  even, 
to  recapture  his  property  from  a  wrong-doer,  — one  whose  pos- 
session was  tortious.  But  it  is  a  rule  well  settled  that  one 
has  such  a  right  in  personal  property  that  he  may  recaptaie 
it  and  take  it  into  his  own  possession  whenever  and  wherever 
he  may  peaceably  do  so:  Cooley  on  Torts,  50,  51,  and  cases 
there  cited. 

An  assignment  of  error  is  also  based  upon  that  portion  of 
the  charge  relative  to  the  measure  of  damages.    After  the 
court  had  directed  the  attention  of  the  jury  to  the  claim  of 
actual  damages,  and  that  if  the  plaintiff  was  entitled  to  re- 
cover, it  might  be  nominal  damages  merely,  if  the  defendant 
was  the  owner  of  the  plane,  and  the  plaintiff  was  a  trespasser 
in  attempting  to  take  it  away,  and  the  defendant  used  more 
force  than  was  necessary  to  protect  his  property,  or  the  jury, 
under  such  circumstances,  might  give  him  his  actual  dam- 
ages suffered,  the  court  then  directed  the  jury:  "If,  however, 
you  should  find  that  the  plaintiff  was  the  owner  of  the  plane, 
and  was  trying  to  remove  it  from  defendant's  premises  peace* 
ably,  and  that  while  so  doing  defendant  assaulted  him,  and 
struck  him  a  violent  blow,  willfully,  wantonly,  or  maliciouslyi 
then  you  would  be  at  liberty  to  award  the  plaintiff,  not  only 
his  actual  damages  as  before  described,  but  also  an  additional 
sum  for  what  is  termed  'exemplary  damages," punitory  dam- 
ages,' or  *  smart-money.'    These  damages  are  awarded  as 
compensation  to  the  plaintiff,  and  may  include,  in  a  case  of 
this  kind,  some  of  the  elements  of  actual  damages,  namely, 
physical  pain  and  suffering;  and  they  also  include  mental 
suffering,  —  the  mortification  growing  out  of  an  assault;  the 
mortification  of  being  struck  a  blow;  the  sorrow  and  mental 
anguish  growing  out  of  physical  pain  and  suffering;  and  these 
or  any  other  circumstances  tending  to  plaintiff's  discomfort 
may  be  considered  by  the  jury  in  assessing  exemplary  dam. 
ages;  and  upon  this  question  I  give  you  the  plaintiff's  second 
request  as  modified:  *The  jury  are  further  instructed,  that  if 
they  find  that  defendant  assaulted  the  plaintiff,  as  charged, 
and  that  said  assault  and  battery  was  unprovoked  by  the 
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plaintiff,  and  was  maliciously  and  willfully  and  wantonly 
committed  on  the  plaintiff,  and  the  plaintiff  was  seriously  in- 
jared  and  damaged  thereby,  then  the  jury,  in  finding  the 
amount  of  the  plaintiff's  damages,  are  not  confined  to  the 
amount  of  actual  damages  proven,  but  they  may  give  him,  in 
addition  thereto,  such  exemplary  damages  or  smart-money  as 
in  their  judgment  will  be  just  and  proper,  in  view  of  all  the 
facts  and'ciroumstances  proved  on  the  trial.'  I  also  give  you 
the  plaintiff's  third  request:  *In  an  action  of  assault  and  bat- 
tery, the  insult  and  indignity  inflicted  upon  a  person  by  giv- 
ing him  a  blow  with  anger  and  rudeness  constitutes  an  element 
of  damages;  and  in  this  case,  if  the  jury  believe  from  the  evi- 
dence that  the  defendant  committed  an  assault,  as  charged, 
and  did  willfully  and  wantonly,  then,  in  assessing  damages, 
you  may  consider,  as  an  aggravation  of  the  wrong,  the  mental 
suffering  and  mortification  of  the  feelings  of  the  plaintiff  aris- 
ing from  the  insult  and  indignity  of  the  defendant's  blow.' " 

The  defendant  complains  of  this  portion  of  the  charge,  be- 
cause the  court  used  the  words  ''  smart-money  ";  that  this  was 
tantamount  to  an  instruction  that  they  might  punish  the  de* 
fondant  in  dollars  and  cents,  as  well  as  award  to  the  plaintiff 
his  damages.  We  nrast  take  this  charge  as  a  whole  on  this 
question  of  damages,  and  from  it  determine  if  it  bears  the 
construction  contended  for.  The  whole  of  the  charge  relating 
to  exemplary  damages  is  given  above.  It  was  held  in  Ross  v. 
Leggett,  61  Mich.  445,  1  Am.  St  Rep.  608,  that  '4t  is  of  little 
consequence  by  what  name  the  damages  given  are  called, 
provided  the  case  is  one  involving  that  class  of  injuries  for 
which  the  plaintiff  is  entitled  to  recover.  They  may  be 
called  'exemplary,'  *  punitory,'  'vindictive,'  'compensatory,' 
or  *  added '  damages.  The  important  question  always  is,  in 
every  case,  Was  the  character  of  the  wrong  suffered,  or  injury 
sustained,  such  as  may  be  lawfully  atoned  for  or  compensated 
in  money  ?  " 

But  this  court  has  never  held  that  one  should  be  compelled 
to  pay  "smart-money"  as  exemplary  damages,  or  any  dam- 
ages by  way  of  punishment  merely.  Damages  to  be  awarded 
can  never  exceed  what  shall  compensate  for  the  injury  done. 
Compensation  to  the  plaintiff  is  the  purpose  in  view,  and  any 
instruction  which  may  ;lead  the  jury  to  suppose  that  they 
have  the  right  to  go  beyond  that,  and  that  they  may  punish 
the  defendant  by  compelling  him  to  pay  "smart-money,"  is 
erroneous.     The   court  did,    indeed,   charge    the  jury   that 
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^  these  damages  are  awarded  as  compensation  to  the  plain- 
tiff"; but  nowhere  in  the  charge  did  the  court  instruct  the 
jury  that  all  that  plaintiff  could  claim  was  the  amount  which 
should  compensate  him  for  the  wrongs  he  had  suffered;  and, 
under  the  charge  as  given,  the  jury  might  well  have  under- 
stood that  they  had  the  right,  if  they  found  that  the  defendant 
had  acted  wantonly  and  maliciously,  to  punish  the  defendant 
in  their  discretion,  and  make  him  ^' smart"  for  His  illegal, 
wanton,  and  malicious  conduct.  The  verdict  is  twelve  hun- 
dred dollars.  It  is  a  large  sum,  but  it  is  not  within  our  prov* 
ince  to  disturb  it  for  that  reason;  but  we  should  take  it  into 
consideration  as  bearing  upon  the  question  whether  the  jury 
may  or  may  not  have  awarded  damages  by  way  of  punisb- 
menl  In  Moaney  v.  Kennett^  19  Mo.  551,  61  Am.  Dec.  576, 
the  use  of  the  words  ^'smart-money,"  as  applied  to  exemplary 
damages,  was  held  erroneous.  The  rule  laid  down  by  this 
court  in  regard  to  exemplary  damages  is  harsh  enough  in 
many  instances,  and  quite  often  there  is  no  doubt  that  the 
jury,  left  without  any  more  fixed  and  definite  rule,  have  vis- 
ited upon  the  wrong*doer  an  amount  of  damages  much  beyond 
the  injury  suffered,  or  that  which  would  more  than  compen* 
sate  for  all  the  injury  done.  The  rule  should  not  be  ex- 
tended.  No  rule  can  be  laid  down  properly  measuring  or 
limiting  the  damages  allowable  in  oases  where  exemplary 
damages  may  be  recovered,  except,  as  has  been  said,  ^Hhey 
must  not  be  oppressive,  or  such  as  shock  the  sense  of  fair- 
minded  men";  but  the  jury  must  understand  in  all  cases  that 
they  are  not  justified  in  going  beyond  an  amount  that  shall 
fairly  compensate  the  party  entitled  to  them. 

We  think  the  charge  open  to  the  objection  made.  We  need 
not  discuss  the  other  errors  claimed. 

Since  the  trial  in  the  court  below,  the  plaintiff  has  departed 
this  life,  and  his  death  was  suggested  of  record.  The  oaose 
of  action  is  one  which,  by  the  statute,  survives. 

The  verdict  and  judgment  must  be  reversed,  with  costs, 
and  a  new  trial  ordered,  which  may  be  prosecuted  in  the 
name  of  the  executor  or  administrator. 


Assault.  — The  owner  of  personal  property  may  peaoeably  retake  hit 
property  from  the  unlawful  posseesion  of  another,  but  the  anthoritiea  lie 
divided  on  the  question  whether  force  may  be  employed  in  the  retakiogt 
See  the  discussion  in  the  extended  note  to  Bame$  ▼.  Martin,  82  Am.  Dea  673- 
679.  That  force  may  be  employed  without  criminal  liability  being  incurred 
U  held  in  Commonwealth  ▼.  Donahte,  148  Mass.  629;  12  Am.  Sk  Rep.  591. 
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Ib  Siitte  ▼•  Boynton,  75  Iowa,  753,  it  was  held  that  where  a  mortgagee  is  at- 
tempting to  get  possessioo  of  the  chattels  mortgaged,  aod  is  resisted  by  th« 
oiortgafcor,  on  the  ground  that  the  mortgage  is  inralid,  he  most  desist  from 
the  ftttempt  when  he  finds  that  he  eannot  obtain  his  pnrpoae  without  the  oat 
«l  ma6b  foroe  aa  would  amount  to  an  assault  and  battery. 

SxuftPi.ABT  DAMiau,  WHEN  ALLOWABLE:  See  the  extended  notes  to 

MenUU  ▼.  Tariff  Mfg.  Co..  27  Am.  Deo.  684-689;  Auafyi  y.  WUmm,  fiO  Am. 

I>M.  767-775;  tipeOman  ▼.  BkkmondtU.  B.  B.  Co.,  28  Am.  81  Rep.  870-88S. 

Tlie  position  on  this  snbjeot  tnken  by  the  Miehigan  supreme  court  is  re- 

▼iowod  on  pages  873  and  874  ol  the  last  of  these  notes.   In  the  principal  oaaey 

that  oooit  aeems»  sf ter  some  wavering  between  the  opposing  doctrines,  to 

hare  definitely  pronounced  against  the  propriety  of  such  damages.    Recent 

cuBOO  ia  which  the  riflht  of  a  jury  to  award  exemplary  damages  io  main* 

tninod  in  unqualified  terms  are  TatmiU  r.  Courtmej^,  6  Houst.  434,  and  Con^ 

Win  w.  Walak,  181  N.  Y.  680.    In  the  Utter  case,  a  oharge  that  the  Jury 

Bight  give  *' damages  that  are  called  exemplary,  or  punitive,  or  smart- 

moDoy,  for  the  purpose  of  teaching  the  defendant  that  he  must  not  maU* 

•ionsl  J  and  wantonly  assault  a  person,"  was  held  correct.    On  the  other 

handy  tho  supreme  oourt  of  Washington,  after  an  elaborate  discussion  of  the 

qneation,  has  declared  that  the  allowance  of  exemplary  damages  will  not  be 

tolerated  in  that  statoi  8pokam  Tnek  cCa  Oow  ▼.  Bo^er.  8  Wash.  i6|  26 

Am.  Sk  Rep.  84S» 
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P2  MICHIOAN,  tn.l 

GoHRTruTioirAL  Law  —  BLionov  of  Pubidihtial  BLnoroBS.  —  A  state 
atatate  providing  for  the  election  of  presidential  electors  by  congressional 
districts^  instead  of  by  the  state  at  large,  does  not  violate  section  1  of 
article  2  of  the  constitution  of  the  United  States,  relating  to  the  appoint- 
ment  of  such  electors  by  the  state.  This  section  must  be  construed  as 
eonferring  on  the  stats  legiBlature  plenary  power  to  prescribe  the  method 
of  choosing  electors,  and  not  as  requiring  the  state,  in  appointing  them, 
to  act  as  a  unit. 

ObMSTITUTIONAL  LaW  —  BLIOnON  OF    PRBSIDBNTIAL   BLlOTOBfl.  —  Undsr 

section  1  of  article  2  of  the  federal  constitution,  the  legislatures  of  the 
several  states  have  exclusive  power  to  direct  the  manner  in  which  presi* 
dential  electors  shall  be  appointed,  and  such  appointment  may  be  made 
by  the  legislature  direct,  by  popular  vote  in  districts,  or  by  general 
ticket,  as  provided  by  state  statute.  This  power  Im  not  affected  by  the 
fourteenth  and  fifteenth  amendments  to  such  constitution.  They  do 
not  limit  the  power  of  appointment  to  the  particular  method  pursued 
at  the  time  of  their  adoption. 
ObiiBTiTDTXONAL  Law  »  BLKonov  OF  PBBBiDZvnAL  Blkotobs. — The  abau* 
donmentk  by  a  state,  of  an  authorised  method  of  choosing  presidential 
electors,  and  the  adoption  and  exclusive  use  for  a  great  number  of  years 
of  another  authorised  method,  does  not  impair  the  power  of  the  state  to 
teadopt  the  former  method.  It  cannot^  by  nonuser,  loee  the  power  to 
exercise  rights  expressly  delegated  to  it  by  Uie  constitution  of  the  United 
SUtes. 
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Odnstitutioival  Law  —  ELscnoN  or  Pbvsidzntial  ELScrosa.  — Thehel 
that  at  the  time  of  the  adoption  of  the  fourteenth  and  fifteenth  amcnd- 
mente  to  the  federal  oonstitntion  the  method  of  ohoosing  preiidentiil 
tleotora  actuallf  in  vogae  in  ail  the  states  wat  by  vote  of  the  people  at 
large  for  a  general  taoket  does  not  affdot  the  right  of  the  state  to  pto^ 
▼ide  by  statute  for  the  election  of  snch  eleetors  by  oongreesional  diitriel% 
instead  of  by  the  voters  of  the  state  at  large. 

OowiiiTUTioHAL  Law  —  BvFiOT  ov  FiiTUMTH  Amkhdiciiit.  —  The  onlf 
limitation  placed  npon  the  power  of  the  state  by  the  adoption  of  the 
fifteenth  amendment  to  the  federal  oonstitntion  is,  that  in  any  esM 
where  the  right  of  suffrage  is  involved,  the  olass  protected  by  thii 
amendment  shall  not  be  discriminated  against. 

CfoMsnruTioNAL  Law  —  ELEonoN  of  Prksidbntial  Blbotobs.  —  An  sol 
entitled  "An  act  to  provide  for  the  election  of  electors  of  President  sad 
Vice-President  of  the  United  SUtes,'*  the  body  of  which  prorides  for  ths 
•lection  of  alternate  electors  as  well  as  electors,  is  not  in  conflict  with 
that  proTision  of  the  state  oonstitntion  declaring  that  no  law  shall  em« 
brace  more  than  one  subject,  which  shall  be  expressed  in  its  title.  It 
merely  provides  for  filling  vacancies  caused  by  the  death  or  disability 
of  the  electors.  Nor  is  it  invalid  for  failing  to  expressly  provide  for  filL 
ing  a  vacancy  in  case  it  may  occur  by  the  death  or  disability  of  both  ths 
•lector  or  the  alternate;  nor  because  it  fails  to  require  notice  of  ths 
•lection  of  district  electors  provided  for,  as  they  are  to  be  chosen  at  s 
general  election,  and  the  general  election  law  provides  that  notice  shsfl 
be  given  that  presidential  electors  will  be  chosen  at  such  general  elso^ 
tion. 

OdHBTiTunoiTAL  Law  —  Elbotion  or  Pbksidintial  Elbctobs.  —  A  stststs 
providing  for  the  election  of  presidential  electors  by  districts,  and  slse 
providing  that  the  counting,  canvassing,  and  certifying  of  the  votes  osst 
lor  such  electors  at  large,  and  for  district  electors,  "  shall  be  done  as 
near  as  may  be  as  is  now  provided  by  law,**  is  not  invalid  and  inopsrs* 
tive  on  the  ground  that  it  fails  to  provide  means  for  canvassing  the  votes 
for  snch  electors  in  the  portions  of  a  certain  county  which  oonstitsts 
the  first,  and  portions  of  the  second,  sixth,  and  seventh,  electoral  dis> 
tricts,  since  such  districts  are  defined  by  law,  and  the  canvass  of  tilt 
votee  cast  therein  is  provided  for  by  the  general  election  law. 

ObNBTiTVTioMAL  Law  —  Elbction  ov  Prbsidbmtial  Eleoior8.  ^  The  fsci 
that  a  state  statute  providing  for  the  method  of  choosing  preaidentisl 
•lectors  is  in  conflict  with  an  act  of  Congress,  in  so  far  as  it  flxes  a  date 
for  the  meeting  of  the  electors  and  the  method  of  certifying  their  aoticoi 
does  not  render  the  remaining  provisions  of  the  act  inoperative  or  QB* 
constitutionaL 

OoKSTiTUTioNAL  Law  -*  Statutb  INVALID  IX  Part.  ->The  unconstitntioDsl* 
ity  of  one  portion  of  a  statute  cannot  defeat  other  portions,  unless  tbs 
nature  of  the  unconstitutional  provision  is  such  as  to  render  it  of  vital 
fanportanoe  to  the  whole  statute. 

Henry  M.  Duffield,  F.  A.  Baher^  B.  M.  Cutehean^  and  Henrf 
if.  Haighy  for  the  relators. 

A,  A.  Ellis,  attomey-generalf  J,  W,  Champlinf  Otto  Kirehnefi 
and  T,  E.  Barkworth^  for  the  respondent. 
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MotrraoMBBT,  J.  The  relators,  who  are  candidates  for  the 
office  of  electors  of  President  and  Vice-President  placed  in 
nomination  by  the  Republican  party,  ask  for  a  mandamui  to 
compel  the  respondent  to  give  notice  of  an  election  to  be  held 
on  the  first  Tuesday  after  the  first  Monday  in  November  to 
fill  said  offices,  under  the  statute  in  former  years  providing 
for  an  election  of  electors  by  the  state  at  large.  The  relators 
allege  that  act  No.  50  of  the  Public  Acts  of  1891,  known  as 
the  **  Miner  Law,"  is  unconstitutional  and  void. 

It  is  first  averred  that  the  law  in  question  is  in  conflict  with 
article  2,  section  1,  clause  2,  of  the  federal  constitution,  in  this: 
that  it  attempts  to  delegate  to  portions  of  the  state,  fixed  as 
districts  by  the  legislature,  the  power  to  name  electors,  whereas 
the  section  referred  to,  it  is  contended,  confers  this  authority 
and  dnty  upon  the  state  at  large,  acting  as  a  corporate  unit  in 
its  corporate  capacity. 

Secondly,  it  is  contended  that  even  though  the  legislature 
may  thus  delegate  the  authority  to  districts,  the  law  enacted 
is  fatally  defective  in  the  following  respects:  (a)  That  it 
violates  article  4,  section  20,  of  the  constitution  of  this  state, 
which  provides  that  no  law  shall  embrace  more  than  one 
object,  which  shall  be  expressed  in  its  title,  in  that  it  pro- 
vides for  an  election  of  alternate  electors,  whereas  the  title 
relates  only  to  choosing  electors;  (6)  That  it  fails  to  provide 
means  for  canvassing  the  votes  for  electors  in  those  portions 
of  Wayne  County  which  constitute  the  first  and  portions  of 
the  second,  sixth,  and  seventh  electoral  districts;  (c)  That 
even  if  the  election  of  alternate  electors  is  valid,  the  act 
makes  no  provision  for  filling  the  office  in  case  both  the 
elector  and  the  alternate  shall  die  or  become  disqualified  be- 
fmre  performing  their  duties. 

Most  evidently,  the  question  of  greatest  importance  is  that 
relating  to  the  true  interpretation  of  section  1,  clause  2,  arti- 
ele  2,  of  the  federal  constitution.  The  provision  of  that  sec* 
tion  is,  that  **  each  state  shall  appoint,  in  such  manner  as  the 
legislature  thereof  may  direct,  a  number  of  electors  equal  to 
the  whole  number  of  senators  and  representatives  to  which 
the  state  may  be  entitled  in  the  Congress.^' 

On  both  sides  it  appears  to  be  conceded  that  the  word 
^state,**  as  here  employed,  means  the  body  politie  and  cor- 
porate. On  the  part  of  the  relators  it  is  contended  that  the 
state  mast,  in  the  choice  of  electors,  act  as  a  unit,  and  cannot 
delegate  the  authority  to  name  electors  to  any  fractional  part 
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of  the  state,  as  a  district  fixed  for  that  purpose  alone,  or  for 
that  and  other  political  action.  On  the  part  of  respondent  il 
is  contended  that  the  section  in  question  gives  the  legislature 
plenary  power  to  prescribe  how  and  in  what  manner  the  state 
may  choose  its  electors,  whether  by  the  legislature  itself,  <v 
by  all  the  electors  voting  for  a  general  ticket,  or  by  electorB 
voting  in  districts. 

In  Story  on  the  Constitution  (vol.  2,  sec.  1472),  it  is  said: 
**  It  is  observable  that  the  language  of  the  constitution  is,  thai 
'each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,'  the  number  of  electors  to  which  the  stats 
is  entitled.    Under  this  authority  the  appointment  of  electors 
has  been  variously  provided  for  by  the  state  legislatures.     In 
some  states  the  legislature  have  directly  chosen  the  electors 
by  themselves;  in  others,  they  have  been  chosen  by  the  people, 
by  a  general  ticket  throughout  the  whole  state;  and  in  others, 
by  the  people  in  electoral  districts,  fixed  by  the  legislature,  a 
certain  number  of  electors  being  apportioned  to  each  districts 
No  question  has.  ever  arisen  as  to  the  constitutionality  of 
either  mode,  except  that  of  a  direct  choice  by  the  legislature. 
But  this,  though  often  doubted  by  able  and  ingenious  minds, 
has  been  firmly  established  in  practice  ever  since  the  adop- 
tion of  the  constitution,  and  does  not  now  seem  to  admit  of 
controversy,  even  if  a  suitable  tribunal  existed  to  adjudieate 
upon  it" 

If  the  question  were  to  be  determined  solely  by  reference  to 
the  language  employed,  it  may  be  admitted  that  there  would 
be  much  force  in  the  contention  that  the  state  must  act  as  a 
unit,  and  that  no  lesser  body  can  be  delegated  to  perform  any 
portion  of  the  duty  vested  in  the  state  as  a  body  corporate^ 
and  it  might  possibly  be  held  that  the  words,  *'  in  such  man- 
ner as  the  legislature  thereof  may  direct,"  confer  only  the 
limited  power  of  directing  how  the  state,  acting  as  an  entirety, 
shall  make  its  appointment  But^  in  our  judgment,  these 
words  are  clearly  susceptible  of  a  construction  which  confers 
upon  the  legislature  the  power  to  say  how  the  state  acticHi 
shall  be  voiced.  In  such  a  case,  resort  is  properly  had  to  con- 
temporaneous construction.  Judge  Cooley,  in  his  work  on 
the  constitution,  says:  ^  Contemporaneous  interpretation  may 
indicate  merely  the  understanding  with  which  the  people  re- 
ceived it  at  the  time,  or  it  may  be  accompanied  by  acts  dons 
in  putting  the  instrument  in  operation,  and  which  necessarily 
assume  that  it  is  to  be  construed  in  a  particular  way.    In 
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the  first  case  it  can  have  very  little  force,  because  the  eyi- 
dences  of  the  public  uuderstanding,  when  nothing  has  been 
done  under  the  provision  in  question,  must  always,  of  necea- 
aity,  be  vague  and  indecisive.  But  where  there  has  been  a 
practical  construction,  which  has  been  acquiesced  in  for  a 
considerable  period,  considerations  in  favor  of  adhering  to  this 
eonstraction  sometimes  present  themselves  to  the  courts  with 
a  plausibility  and  force  which  it  is  not  easy  to  resist.  In- 
deed, where  a  particular  construction  has  been  generally 
accepted  as  correct^  and  especially  when  this  has  occurred 
contemporaneously  with  the  adoption  of  the  constitution,  and 
by  those  who  had  opportunity  to  understand  the  intention  of 
the  instrument,  it  is  not  to  be  denied  that  a  strong  presump- 
tion  exists  that  the  construction  rightly  interprets  the  inten- 
tion ":  Cooley's  Constitutional  Limitations,  67  (6th  ed.,  81  )• 

This  rule  h^B  been  so  frequently  recognized  both  by  this 
court  and  the  supreme  court  of  the  United  States  as  to  require 
little  more  than  a  reference  to  the  authorities:  Martin  ▼• 
HwUef^9  Lmee^  1  Wheat.  861;  United  StaUs  Bank  y.  Halstead^ 
10  Wheat  63;  Ogden  v.  SaunderSy  12  Wheat  290;  People  y. 
Dean,  14  Mich.  406;  People  v.  State  Treaeurer,  28  Mich.  499; 
DeiroU  City  IPy  v.  MOU,  85  Mich.  646. 

Speaking  of  this  rule,  in  Ogden  v.  Saundere,  12  Wheat  290, 
ICr.  Justice  Johnson  says:  ^It  proceeds  upon  the  presump- 
tion that  the  contemporaries  of  the  constitution  have  claims  to 
our  deference  on  the  question  of  right,  because  they  had  the 
best  opportunities  of  informing  themselves  of  the  understand- 
ing of  the  framers  of  the  constitution,  and  of  the  sense  put 
upon  it  by  the  people  when  it  was  adopted  by  them.'' 

In  People  y.  StaU  Treasurer,  28  Mich.  499,  it  was  held  that 
constitutions  are  to  be  construed  as  the  people  construed  them 
in  their  adoption,  if  possible,  and  the  public  history  of  the 
times  should  be  consulted,  and  should  have  weight  in  arriv- 
ing at  that  construction*  See  also  People  y.  Harding,  68  Mich. 
481. 

The  practical  construction  which  was  placed  upon  the  see* 
tion  under  consideration  was  certainly  such  as  to  maintain 
the  contention  of  the  respondent  that  the  contemporaneous 
interpretation  was,  that  by  this  section  plenary  power  was 
reposed  in  the  legislatures  of  the  several  states  to  prescribe 
methods  tor  choosing  electors  other  than  by  a  vote  of  the  elec- 
tors of  the  entire  state,  or  by  any  agency  which,  in  the  per- 
formance of  other  public  functions,  rejMesented  the  entire  state. 
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In  the  first  presidential  election,  Maryland  and  Virginia  each 
adopted  the  district  plan.  Maryland  continued  so  to  choose 
her  electors  down  to  and  including  the  year  1832.  Massachu- 
setts, in  1788,  adopted  a  plan  of  nominating  electors  in  dis- 
tricts by  a  vote  of  the  people,  to  whom  the  legislature  was 
limited  in  making  a  choice.  In  1796  they  were  chosen  by 
districts.  In  New  York  the  method  of  choosing  electors  first 
adopted  was  by  vote  of  the  legislature,  but  in  1825  the  dis* 
trict  system  was  adopted,  and  was  in  use  in  the  election  of 
1828.  In  North  Carolina  the  district  system  was  adopted  in 
1803,  and  in  use  in  1804  and  1808.  In  Kentucky  the  district 
system  prevailed  until  1828.  In  Tennessee  the  district  sys- 
tem prevailed  from  1796  to  1836.  In  Indiana  the  district 
system  was  used  in  1824  and  1828.  In  Illinois  the  district 
system  prevailed  from  its  admission  into  the  Union  until  1827. 
In  Maine,  also,  the  district  system  prevailed  from  1820  until 
and  including  the  election  of  1828.  It  will  be  seen,  therefore, 
that  the  exercise  of  the  right  to  choose  electors  by  districts 
began  at  the  first  election  held  under  the  constitution,  and 
continued  to  be  exercised  by  some  of  the  states  for  a  period 
of  forty  years.  Nor  was  an  abandonment  of  this  method  due, 
except  possibly  in  a  single  instance,  to  growing  doubts  as  to 
its  constitutionality.  The  states  in  which  it  had  been  invoked 
adopted  a  general  ticket  method,  it  is  believed,  not  because 
of  any  doubt  of  the  authority  to  choose  electors  in  districts 
but  in  order  that  more  power  could  be  wielded  by  the  state  in 
political  conventions.  Madison,  who  acted  as  a  member  of 
the  committee  which  reported  to  the  federal  convention  the 
method  finally  adopted  for  electing  President,  in  a  letter  writ* 
ten  in  1823,  and  in  which  a  constitutional  amendment  which 
should  make  the  choice  of  electors  by  districts  imperative  was 
recommended  by  him,  in  referring  to  the  action  of  the  con- 
vention, said:  **  The  district  mode  was  mostly,  if  not  exclu- 
sively, in  view  when  the  constitution  was  framed  and  adopted, 
and  was  exchanged  for  the  general  ticket  and  the  legislative 
election  as  the  only  expedient  for  baffling  the  policy  of  the 
particular  states  which  had  set  the  example '':  8  Madison's 
Writings,  333. 

Another  persuasive  fact  in  determining  whether  the  inten- 
tion was  to  limit  the  exercise  of  the  right  of  the  state  to  choose 
electors  to  a  method  which  involved  action  by  the  state  as  a 
unit,  is  the  practical  construction  placed  upon  section  2  of 
article  1,  which  provides  that  *Hhe  House  of  Bepreseatativai 
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shall  be  composed  of  members  chosen  every  second  year  by 
the  i>eople  of  the  seyeral  statesi''  and  that  until  enumeration 
shall  be  madci  *'the  state  of  New  Hampshire  shall  be  entitled 
to  choose  three,  Massachusetts,  eight/'  etc.    There  is  certainly 
the  same  ground  for  contention  that  the  authority  given  to  a 
state  to  choose  three  or  eight  representatives  involves  action 
by  the  state  as  a  unit,  as  there  is  to  say  that  the  provision  that 
each  state  shall  appoint  electors  in  such  manner  as  the  legis- 
lature thereof  may  direct,  requires  action  by  the  state  as  a  unit, 
and  yet,  from  the  time  of  the  adoption  of  the  constitution,  the 
power  of  the  state  to  provide  for  choosing  representatives  by 
districts  has  not  been  questioned,  nor  has  the  power  to  choose 
by  an  election  at  large  been  questioned  (where  no  law  of 
Congress  intervenes),  so  that  there  has  been  a  practical  con* 
struction,  which  has  continued  down  to  this  day,  which  estab* 
lishes  that,  under  the  provisions  of  section  2,  article  1,  the 
state,  having  authority  to  choose  representatives,  has  the 
choice  of  methods,  and  may  elect  by  districts  or  en  moMe. 

But  it  is  urged  that  the  fact  that  the  district  system  has 
been  abandoned  is  evidence  from  which  it  may  be  inferred 
that  there  has  been  a  growing  belief  in  the  unconstitutionality 
ef  that  method;  and  it  is  further  stated  in  the  briefs  of  the 
counsel  that  ''any  examination  of  the  history  of  the  methods 
of  choosing  presidential  electors  which  approximates  philo- 
sophic or  scientific  inquiry  can  only  result  in  the  conclusion 
that  the  states,  in  coming  to  the  use  of  the  general  ticket,  by 
a  common  consent  and  practice  gave  to  the  constitution  a 
construction  and  a  meaning  which  it  might  not  otherwise 
now  have,  but  which  is  nevertheless  of  the  most  conclusive 
and  binding  character.'* 

There  would  doubtless  be  great  force  in  the  practical  con* 
struction  which  has  obtained  for  sixty  years,  even  though  not 
contemporaneous,  if  such  construction  involved,  of  necessityi 
a  negation  of  the  right  claimed  by  the  legislature  in  this  case; 
but  the  fact  that  the^  several  states  have  provided  by  their 
legislatures  for  choosing  electors  on  a  general  ticket  does  not 
involve  an  assertion  that  the  power  to  choose  by  districts  does 
not  exist  And  in  so  far  as  the  argument  of  counsel  assumes 
that  our  constitution  is  subject  to  growth,  it  is,  in  our  judg* 
ment,  inconsistent  with  the  purpose  and  duty  sacredly  to 
maintain  the  integrity  of  that  instrument,  to  treat  it  as  sub- 
ject to  modification,  except  by  the  prescribed  agencies  and  by 
the  prescribed  methods.    And  especially  is  it  inconsistent 
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with  established  rules  to  say  that  hy  nonuser  a  common- 
wealth may  lose  the  power  to  exercise  rights  expressly  dele* 
gated  in  a  written  coustitation.  If,  under  the  eoostitution, 
and  after  forty  years  of  practical  constraotion,  the  state  had 
the  right  to  choose  electors  by  districts,  it  does  not  lie  with 
any  court  to  assert  that  that  right  has  been  lost  to  the  state 
by  nonuser. 

In  People  y.  State  Treasurer^  23  Mich.  499,  Mr.  Jastioe 
Cooley,  speaking  for  the  court  said:  **  Constitutions  do  not 
change  with  the  varying  tides  of  public  opinion  and  desira. 
The  will  of  the  people  therein  recorded  is  the  same  inflexible 
law  until  changed  by  their  own  deliberative  action;  and  it 
eannot  be  permissible  to  the  cotirts  that^  in  order  to  aid  evap 
sions  and  circumventionSi  they  shall  subject  these  instro* 
mentSi  which,  in  the  main,  only  undertake  to  lay  down  broad, 
general  principles,  to  a  literal  and  technical  construction,  as 
if  they  were  great  public  enemies  standing  in  the  way  of  pro- 
gress, and  the  duty  of  every  good  citizen  was  to  get  around 
their  provisions  whenever  practicable,  and  give  them  a  dam* 
aging  thrust  whenever  convenient.  They  must  construe  them 
as  the  people  did  in  their  adoption,  if  the  means  of  arriving 
at  that  construction  are  within  their  power.'* 

It  has  evidently  not  been  the  view  of  eminent  statesmen 
either  that  the  original  construction  of  this  section  should 
have  been  such  as  to  exclude  the  power  of  the  legislature  to 
adopt  the  district  method,  or  that  that  power  has  been  lost 
by  nonuser,  for  as  late  as  1874  the  committee  on  privileges 
and  elections  of  the  United  States  Senate  made  a  report,  in 
which,  speaking  of  this  section,  it  was  said:  '*The  appointment 
of  these  electors  is  thus  placed  absolutely  and  wholly  with 
the  legislatures  of  the  several  states.  They  may  be  chosen 
by  the  legislature,  or  the  legislature  may  proride  that  they 
shall  be  elected  by  the  people  of  the  state  at  large,  or  in  die- 
tricts,  as  are  members  of  CongresS|  which  was  the  case  for* 
meriy  in  many  states." 

But  it  is  urged  that  the  act  in  question  is  in  conflict  with 
the  fourteenth  and  fifteenth  amendments;  and  it  is  said  that 
at  the  time  these  amendments  were  adopted  the  method  of 
choosing  electors  actually  in  vogue  in  all  the  states  was  by 
vote  of  the  people  at  large  for  a  general  ticket,  and  as  it  ia 
provided  by  the  Fourteenth  Amendment  that  **  no  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  StateSi''  and  also  pro- 


JuDOi  1892.]  McPhebson  v.  Blacker*  69S 

Tided  that  *'  when  the  right  to  vote  at  any  election  for  the 
choice  of  electors  for  President  and  Vice-President  •  •  •  •  ie 
denied  to  any  of  the  male  inhabitants  of  such  state,  being 
twenty-one  years  of  age,  and  citizens  of  the  United  States,  or 
in  any  way  abridged,  except  for  participation  in  rebellion  or 
other  crime,  the  basis  of  representation  therein  shall  be  re- 
duced," and  as  the  Fifteenth  Amendment  provided  that  ''the 
light  of  citizens  of  the  United  States  to  vote  shall  not  be  de- 
nied or  abridged  by  the  United  States,  or  by  any  state,  on  ac- 
count of  race,  color,  or  previous  condition  of  servitude^"  that 
these  amendments  are  to  be  held  to  have  relation  to  the 
conditions  then  existing,  and  that^  in  effect,  they  operate  to 
repeal  by  implication  so  much  of  article  2,  section  1,  as  to 
prescribe  the  manner  of  choosing  electors. 

It  wouldy  in  our  opinion,  be  a  strained  construction  which 
sbonld  give  to  either  of  these  amendments  the  effect  to  annul 
the  power  expressly  delegated  in  section  1,  article  2.  But 
here  again  we  are  not  without  the  aid  of  contemporaneous 
construction.  As  already  pointed  out,  the  committee  on  privi- 
leges and  elections  of  the  Senate,  composed,  as  it  was,  of  men 
who  participated  in  the  adoption  of  these  amendments,  re- 
ported, in  1874,  in  the  most  unequivocal  terms,  that  this  power 
•tall  rested  with  the  legislature.  The  question  was  also  dis- 
cussed by  eminent  members  of  the  electoral  commission  of 
1877,  Commissioner  Frelinghuysen,  speaking  of  the  power 
«f  the  state  to  appoint  electors,  said:  ^'  Under  this  power,  the 
legislature  might  direct  that  the  electors  should  be  appointed 
by  the  legislature,  by  the  executive,  by  the  judiciary,  or  by 
the  people.  In  the  earliest  days  of  the  republic,  electors  were 
appointed  by  the  legislatures.  In  Pennsylvania  they  were 
appointed  by  the  judiciary.  Now,  in  all  the  states  except 
Colorado,  they  are  appointed  by  the  people." 

Commissioner  Hoar  said:  '^Upon  the  whole  matter,  there- 
fore, I  am  of  opinion  that  the  appointment  of  electors  and  the 
ascertaining  who  has  been  appointed  is  the  sole  and  exclusive 
prerogative  of  the  state.  The  state  acts  by  such  agenoies  as 
it  selects.^' 

Mr.  Justice  Field  said:  ^The  constitution  declares  that 
each  state  shall  appoint  electors  '  in  such  manner  as  the  legis- 
lature thereof  may  direct'  •  •  •  •  With  the  exception  of  these 
provisions  as  to  the  number  of  electors  and  the  ineligibility  of 
certain  pereonSi  the  power  of  choice  on  the  part  of  the  stattt 


596  McPhebson  v.  Blacker.  [Mich. 

is  unrestricted.  The  manner  of  appointment  is  left  entirely 
to  its  legislature." 

Mr.  Justice  Miller^  commissioner,  said:  ''If  elected  by  the 
legislature,  as  they  may  be,  an  appropriate  mode  [of  certify* 
ing  the  election]  would  be  the  signatures  of  the  presiding  otBr 
cers  of  the  two  houses  to  the  fact  of  such  appointment,  or  a 
certified  copy  of  the  act  by  which  they  were  elected." 

In  In  re  Kemmler,  136  U.  S.  448,  it  was  said:  "The  Four- 
teenth Amendment  did  not  radically  change  the  whole  theory 
of  the  relations  of  the  state  and  federal  government  to  each 
other,  and  of  both  goyernments  to  the  people." 

See  also  Minor  y.  Happeraettf  21  Wall.  162. 

It  is  very  clear  that  the  Fifteenth  Amendment  was  intended 
to  preclude  the  state  from  making  any  discrimination  against 
citizens  on  account  of  color.  No  reasoning  could  make  this 
plainer  than  does  the  mere  reading  of  the  provision:  ''The 
right  of  citizens  of  the  United  States  to  vote  shall  not  be  de- 
nied or  abridged  •  •  .  •  on  account  of  race,  color,  or  previous 
condition  of  servitude." 

There  is  no  attempt  to  place  limitations  upon  the  power  of 
the  state,  except  that  in  any  case  where  the  right  of  8uffrag§ 
is  involved  the  class  protected  by  this  amendment  shall  not 
be  discriminated  against.  Neither  by  the  fourteenth  nor  fif* 
teenth  amendment  was  there  any  attempt  to  place  limitationB 
upon  the  authority  of  the  state  as  to  the  choice  of  officers 
theretofore  existing.  Presidential  electors  are  still  regarded 
as  state  officers:  In  re  Oreen^  184  U.  S.  877.  And  to  hold 
that  because,  at  the  time  of  the  adoption  of  the  Fourteenth 
Amendment,  the  general  custom  was  to  elect  by  the  states  at 
large,  this  secured  irrevocably  the  right  of  each  male  citisen 
twenty-one  years  of  age  to  vote  directly  for  the  number  of 
electors  to  which  the  state  is  entitled  would  be  to  hold,  also, 
that  the  method  of  choosing  state  officers,  including  judioisi 
officers,  which  at  the  time  of  the  adoption  of  this  amendment 
obtained,  was  irrevocably  fixed  beyond  the  power  of  the  legis- 
latures of  the  several  states  to  change.  We  do  not  think  the 
amendment  is  susceptible  of  this  construction. 

Does  this  act  embrace  more  than  one  object  7  and  if  not,  is 
that  object  sufficiently  expressed  in  its  title  7  It  is  held  that 
the  provision  of  the  constitution  requiring  that  the  object 
shall  be  expressed,  etc.,  is  fully  accomplished  when  the  statute 
has  but  one  general  object,  and  when  such  object  is  fairly  in* 
dioated  by  its  title.    Svery  end  and  means  necessary  to  the 
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accomplishment  of  the  general  object  need  not  be  provided 
for  by  a  separate  act  relating  to  that  alone:  People  v.  Mahaney^ 
18  Mich.  481;  KuHz  y.  People,  33  Mich.  279;  Ryerson  y.  Utley, 
16  Mich.  270.  The  title  of  this  act  is,  ''  An  act  to  provide 
for  the  election  of  electors  of  President  and  Vice-President  of 
the  United  States,  and  to  repeal  all  other  acts  and  parts  of 
acts  in  conflict  herewith.'' 

It  is  said  that  the  body  of  the  act  provides  for  the  election 
of  alternate  electors  as  well  as  electors,  and  that  alternate 
electors  are  not  named  in  the  title.    It  would  hardly  be  con- 
tended that  it  was  not  competent,  under  this  title,  to  provide 
for  filling  vacancies  occasioned  by  the  death  or  disability  of 
one  of  the  electors  first  chosen.    This  act,  in  effect,  does  no 
more  than  that.    Technically,  also,  alternate  electors  are,  be- 
fore they  become  officials  vested  with  any  functions  whatever, 
electors.     The  sole  object  of  their  election  is,  that  they  shall, 
in  a  certain  event,  exercise  the  function  of  electors.    The  ques- 
tion might  be  quite  different  if  they  were  elected  to  a  distinct 
office,  having  duties  to  perform,  and  with  a  provision  that 
they  should  have  added  to  those  duties  the  function  of  elec- 
tors in  the  event  of  the  disability  of  their  principals. 

It  is  also  urged  as  an  objection  to  the  validity  of  this  law, 
that  in  case  of  the  death  or  disability  of  both  the  elector  and 
alternate,  no  provision  is  made  for  filling  the  vacancy,  and  it 
is  therefore  claimed  to  be  inoperative.  But  it  is  only  neces- 
sary to  say,  that  if  this  be  true,  then  any  attempt  to  appoint 
electors  would  fail;  for,  under  the  former  statute  existing  in 
this  state,  and  under  all  statutes  vesting  power  to  fill  vacan- 
eies  in  the  electoral  college,  death  might  intervene,  and  pre- 
Tent  the  exercise  of  that  function. 

Can  the  act  be  said  to  be  inoperative  and  void  because  so 
defective  that  its  provisions  cannot  be  given  effect  7  It  is  first 
claimed  that  the  law  is  defective  in  not  requiring  notice  of 
the  election  of  the  district  electors  provided  for;  but  we  think 
this  criticism  without  force.  Section  147  of  Howell's  Statutes 
remains  in  force,  and  by  the  express  terms  of  that  statute  the 
secretary  of  state  is  required  to  give  notice  that  there  are  to  be 
chosen  "  as  many  of  the  following  officers  as  are  to  be  elected 
at  such  general  election,  viz.,  a  governor,  .  •  •  .  electors  of 
President  and  Vice-President."  The  electors  provided  for  in 
this  act  are  to  be  chosen  at  this  general  election,  and  it  is  the 
plain  duty  of  the  secretary  of  state  to  give  notice  of  that  fact. 
It  is  next  urged  that  the  law  is  defective  and  inoperative, 
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for  the  reason  that  no  means  are  provided,  either  by  the  act 
itself  or  the  general  law,  for  canyaBsing  yotes  in  Wayne 
County.  The  general  law  (Act  Na  190,  Laws  1891)  pro- 
yides,  by  section  1,  for  inspectors  of  election  for  elections  at 
which  presidential  electors  may  be  yoted  for.  Section  36  pro- 
yides  for  a  canyass  of  the  yotes. 

Section  88  requires  duplicate  statements  of  the  result  to  be 
prepared,  one  copy  of  which  is  to  be  filed,  and  the  other  deliv- 
ered to  the  inspector  appointed  by  the  board  to  attend  the 
county  canyass.  Section  184  of  Howell's  Statutes  provides 
that  the  board  of  canvassers  shall  proceed  to  canvass  the 
yotes,  and  section  185  requires  a  statement  of  votes  given  for 
electors  of  President  and  Vice-President  of  the  United  Statee 
•ach  year  in  which  such  electors  are  to  be  chosen.  The  act 
in  question,  in  section  2,  provides  that  ^  the  counting,  can- 
vassing, and  certifying  of  the  yotes  oast  for  said  electors  at 
large  and  their  alternates,  and  said  district  electors  and  their 
alternates,  shall  be  done,  as  near  as  may  be,  in  the  sanQe 
manner  as  is  now  provided  by  law  for  the  election  of  electors 
of  President  and  Vice-President  of  the  United  States." 

The  precise  point  appears  to  be,  that  as  the  votes  cast  in 
the  county  for  the  presidential  electors  are  cast  in  dififerent 
electoral  districts,  there  is  no  provision  for  a  separate  canvass 
of  the  yotes  cast  in  each  district  by  the  board  of  canvassers. 
We  do  not  see  the  least  difficulty  in  applying  the  law.  It 
would,  of  course,  be  the  duty  of  the  inspectors  to  designate 
the  district  in  which  the  elector  is  voted  for;  and  as  the  dis- 
trict is  defined  by  law,  there  is  no  more  difficulty  in  canvass- 
ing such  votes  than  there  is  in  the  board  of  state  canvassers 
crediting  to  the  one  entitled  the  votes  cast  in  the  proper  judi- 
cial circuit  for  circuit  judge. 

The  act  in  question  is  in  conflict  with  the  law  of  Congress 
in  so  far  as  it  attempts  to  fix  a  date  for  the  meeting  of  elec- 
tors and  the  method  of  certifying  their  action.  Does  this 
render  the  entire  act  inoperative?  There  is  no  doubt  of  the 
rule  that  where  a  law  of  a  state  conflicts  with  a  law  of  Con- 
gress in  a  matter  in  reference  to  which  Congress  has  the  right 
to  legislate,  the  state  law  must  give  way  to  the  extent  of  such 
conflict:  Robinson  v.  Rice^  8  Mich.  242.  The  law  is  not  neces- 
sarily inoperative  in  toto  because  in  some  of  its  provisions  the 
legislature  has  exceeded  its  power.  On  the  contrary,  the  rule 
is  stated  to  be,  that  the  unconstitutionality  of  one  portion  of  a 
statute  cannot  defeat  other  portions,  unless  the  nature  of  the 
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unconstitutional  provision  is  such  as  to  render  !t  of  vital  im« 
portance  to  the  law:  People  y.  Makaney^  13  Mich.  481.  See 
Also  People  T.  Sichmondf  69  Mich.  570;  Attomey-Oenerdl  t. 
Amo8,  60  Mich.  872;  Rohison  v.  Miner,  68  Mich.  649.  This 
general  rale  is  conceded,  but  it  is  contended  that  this  statute 
furnishes  evidence  upon  its  face  that  it  contains  provisions 
which  would  not  have  been  adopted  had  it  been  within  the 
understanding  of  the  legislature  that  the  provision  relative  to 
the  date  for  the  meeting  of  electors  was  inoperative.  The 
statute  providing,  as  it  does,  that  '*in  case  two  or  more  per- 
sons have  an  equal  and  the  highest  number  of  votes  for  any 
oflSce  created  by  this  act  as  canvassed  by  the  board  of  state 
canvassers,  the  legislature  in  joint  convention  shall  choose 
one  of  said  persons  to  fill  such  o£Sce,  and  it  shall  be  the  duty 
of  the  governor  to  convene  the  legislature  in  special  session 
for  such  purpose  immediately  upon  such  determination  by 
said  board  of  state  canvassers,"  it  is  urged  that  if  it  had  been 
understood  that  the  legislature  which  is  to  be  chosen  at  the 
same  general  election  at  which  the  presidential  electors  are 
chosen  was  to  convene  before  the  date  when,  under  the  law  of 
Congress,  the  electors  are  permitted  to  cast  their  votes,  it  is 
not  to  be  presumed  that  the  legislature  would  have  provided 
for  convening  the  legislature  in  special  session  at  large  ex- 
pense. But  we  are  not  able  to  say,  as  a  matter  of  law,  that 
this  is  true.  The  new  legislature  will  sit  but  three  legislative 
days  prior  to  the  date  fixed  by  the  law  of  Congress  for  the 
meeting  of  electors.  Nor  is  it  clear  heyond  question  that  it 
was  not  the  purpose  and  intent  of  the  present  legislature  to 
retain  the  power  of  choosing  the  electors  in  case  of  tie,  rather 
than  to  commit  it  to  their  successors.'  We  think  there  are 
evidences  afibrded  by  the  act  itself  that  such  was  their  pur- 
pose. We  cannot  therefore  say  that  this  statute  would  not 
have  been  passed  in  the  form  in  which  it  is  without  the  pro- 
vision relating  to  the  time  of  the  meeting  of  the  electors,  and 
therefore  are  not  justified  in  holding  that  the  law  is  wholly 
inoperative  because  of  the  conflict  of  that  provision  with  the 
law  of  Congress  upon  the  same  subject. 

We  have  considered  the  questions  presented  with  the  care 
which  the  exceeding  importance  of  the  issue  seemed  to  us 
imperatively  to  require,  and  our  conclusion  is,  that  the  stat* 
nte  must  stand  as  the  lawful  edict  of  the  legislature.  Nearly 
seventy  years  ago,  Chancellor  Kent  wrote,  in  regard  to  the 
election  of  the  President^  as  follows:  **  The  mode  of  his  ai^ 
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pointment  presented  one  of  the  most  difficult  and  momentous 
questions  that  occupied  the  deliberations  of  the  asaemblj 
which  framed  the  constitution;  and  if  ever  the  tranquillity  of 
this  nation  is  to  be  disturbed,  and  its  liberties  endangered  bj 
a  struggle  for  power,  it  will  be  upon  this  very  subject  of  the 
choice  of  a  President.  This  is  the  question  that  is  eventually 
to  test  the  goodness  and  try  the  strength  of  the  constitution; 
and  if  we  shall  be  able,  for  half  a  century  hereafter,  to  con- 
tinue to  elect  the  chief  magistrate  of  the  Union  with  discre- 
tion, moderation,  and  integrity,  we  shall  undoubtedly  stamp 
the  highest  value  on  our  national  character,  and  recommend 
our  republican  institutions,  if  not  to  the  imitation,  yet  cer- 
tainly to  the  esteem  and  admiration,  of  the  more  enlightened 
part  of  mankind":  1  Kent's  Com.  273. 

The  danger  in  this  plenary  power  conferred  by  the  consti- 
tution upon  the  legislatures  of  the  several  states  has  been 
recognized  by  the  wise  and  patriotic  statesmen  of  all  political 
parties,  and  several  attempts  have  been  made  in  Congress  to 
secure  an  amendment  requiring  a  uniform  mode.  The  Ian* 
guage  of  Chancellor  Kent  was  written  shortly  after  a  long 
debate  in  the  United  States  Senate  over  proposed  amend- 
ments: Ann.  Cong.  1823-24,  pp.  167,  354,  875.  To  the  intel- 
ligence, wisdom,  and  patriotism  of  our  people  is  due  the 
gratifying  fact  that  the  danger  has  thus  far  been  averted,  but 
the  action  resulting  in  the  passage  of  the  act  in  question  is  a 
reminder  of  the  danger  which  may  at  any  time  be  precipitated 
upon  the  country  for  the  purpose  of  obtaining  political  power. 
The  injustice  of  any  other  than  a  uniform  system  of  electing 
the  President  of  the  United  States  is  manifest  As  has  been 
recently  well  said:  '^It  is  of  the  first  and  last  consequence 
and  importance  that,  in  legislating  upon  this  subjecti  it 
should  not  be  regarded  from  a  party  stand- poinf 

But  neither  the  fact  that  this  most  important  consideration 
may  have  been  overlooked,  nor  that  this  legislation  may  re- 
sult in  serious  injustice,  can  extend  our  jurisdiction,  or  justify 
us  in  usurping  functions  which,  under  the  constitution,  pertain 
to  the  legislature.  As  was  said  by  Mr.  Justice  Cassoday,  in 
the  recent  case  of  State  v.  Cunningham^  82  Wis.  89:  '*  It  is  to 
be  remembered  that  even  praiseworthy  objects  cannot  be  right- 
fully attained  by  a  violation  of  law.  Every  eflFort  to  fritter 
away  the  plain  language  of  the  constitution,  by  way  of  con- 
struction or  otherwise,  even  to  secure  a  desirable  end,  is 
nothing  less  than  an  insidious  attempt  to  undermine  the 
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fanda mental  law  of  the  state,  and  hence,  to  that  extent,  de- 
structive of  good  government,  besides  being  vicious  in  its 
tendencies." 

The  writ  should  be  denied. 

fihrATun  BifBBAonro  mohb  than  Oif ■  Subject.  —  Sabjeeto  which  ara 
germana  or  tnbncUary  to  the  main  sabjeot  mentioned  in  the  title,  or  relative 
direotly  or  indirectly  to  the  main  aubjeot^  or  of  the  same  nature,  and  coming 
legitimately  nnder  one  denomination,  may  be  included  in  a  itatnte  without 
mdering  it  invalid:  Faheg  ▼.  State,  27  Tez.  App.  146;  11  Am.  St.  Rep.  182. 
A  almilar  role  prevails  in  regard  to  a  title  which  ezpresses  a  minor  snbdi- 
viaioa  off  the  main  cnbject^  which,  without  inch  expression,  would  be  held 
to  be  included  therein:  Hronek  ▼.  People,  134  IlL  139;  23  Am.  St.  Rep.  652. 
See  also  notes  to  Davis  ▼.  State,  61  Am.  Dec.  337-346^  and  TiUtle  v.  Stroui, 
82  Anu  Dec.  110,  111. 

OoimiipoaANXOUB  OoNSTBUcrioir  ov  a  Statutb.  — Gases  illustrating  the 
Buucim,  C&ntemporanea  expoeitio  ttt  optima  tn  lege^  will  be  found  collected  in 
the  nofco  to  PeopU  v.  Freeman,  13  Am.  St.  Rep.  145.  See  also  Connecticut 
etc  Int.  Oo.  ▼.  Talbot,  113  Ind.  873;  8  Am.  St.  Rep.  6^5;  WUeon  ▼.  Donald- 
•on,  117  Ind.  856;  10  Am.  St  Rep.  48. 

Statotbs  UKOONSTrnrnoyAL  ix  Part.  ^  An  nnconstitutional  provision 
in  a  statute  renders  such  statute  void  only  so  far  as  that  provision  is  con* 
oemedy  if  sufficient  remains  to  effect  its  object  without  the  aid  of  the  invalid 
portion:  (TnhenUv  (/  Maryland  v.  WUUanu,  9  Gill  ft  J.  865;  81  Am.  Dec 
72;  Fisher  ▼.  MeOhrr,  1  Gray,  1;  61  Am.  Dec.  381;  Broum  ▼.  Beatly,  84  Miss. 
227;  69  Am.  Deo.  889;  Santo  v.  State,  2  Iowa,  165;  63  Am.  Dee.  487;  BaU 
Kingsttm  V.  Towle,  48  N.  H.  57;  97  Am.  Dea  575;  Berry  ▼.  Baltimore  etc, 
A  A  Odu,  41  Md.  446;  20  Am.  Rep.  69;  In  re  Orqf,  21  Neb.  647)  59  Am. 
BspwSM 
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(92  MlCHIOAH,  406.} 
BntBBT-BAILWATB  ^TbAHSVBB  TiOKBTB  «  LlMlTATIOV  AS  TO  TiMB  OF  UMNO. 

—  A  regulation  that  a  transfer  ticket  from  one  line  of  street-railway  to 
another  will  not  be  honored  unless  presented  within  fifteen  minutes 
after  its  delivery  to  the  passenger  is  not  unreasonable,  in  the  absence 
of  any  charter,  ordinance,  or  contract  obligation  on  the  part  off  the  com- 
pany to  make  such  transfer,  and  it  is  the  duty  of  the  passenger  receiv- 
ing such  transfer  ticket  to  read  it^  and,  if  possible,  to  use  it  within  the 
time  limited.  If  he  fails  to  do  so^  the'  company  cannot  be  held  liable 
in  damages  for  not  honoring  the  transfer  after  the  time  marked  upon  it 
has  expired,  and  for  ejecting  such  passenger  from  the  cars  without 
physical  injury  upon  his  refusal  to  pay  an  additional  fare. 

SfBUT-RAILWATB  «  TbANSVBB  TiOKETS  —  LnCITATIOR  AS  TO  TiMB  Ot  UsmO, 

—When  a  passenger  upon  a  street-railway  receives  a  transfer  ticket 
from  one  line  of  road  to  another,  limited  in  its  use  to  fifteen  minntet 
from  the  time  he  receives  it»  and  he  takes  the  first  oar  passing  the  point 
of  transfer  after  receiving  the  ticket,  he  may  recover  of  the  company 
for  being  ejected  from  the  oar  upon  his  refusal  to  pay  a  second  fare, 
orea  though  the  time  limit  marked  npon  the  transfer  ticket  has  expired. 
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E.  S,  Orece^  for  the  appellant 

Sidney  T.  Miller^  and  Brennan  and  Donnelly^  for  the  re- 
epondent 

Morse,  C.  J.  The  plaintiff  sues  in  trespass  on  the  case, 
claiming  damages  on  account  of  his  ejection  by  a  conductor 
from  one  of  defendant's  cars. 

The  declaration,  in  substance,  alleges  that  on  payment  bj 
any  passenger  of  the  regular  fare,  five  cents,  at  any  point 
where  the  cars  are  boarded  on  Woodward  Avenue,  in  Detroit, 
such  passenger  is  entitled  to  ride  on  defendant's  cars  from 
such  point  to  the  Michigan  Central  depot,  and  that  on  pay- 
ment of  said  five  cents  to  the  Woodward  Avenue  conductor, 
such  passenger  becomes  entitled  to  a  ticket  to  show  he  has 
paid  his  fare  on  the  Woodward  Avenue  line  car,  and  which 
ticket  entitles  such  passenger  to  ride  on  one  of  defendant's 
cars  on  Jefferson  Avenue,  from  said  Woodward  Avenue,  along 
said  Jefferson  Avenue,  to  said  depot;  that  the  plaintiff,  oa 
October  8,  1S90,  boarded  one  of  defendant's  cars  on  Wood- 
ward Avenue,  and  paid  the  conductor  five  cents,  and  received 
from  said  conductor  a  ticket  to  show  that  he  had  paid  his 
fare  on  the  Woodward  Avenue  car,  and  which,  presented  to 
the  conductor  of  the  Jefferson  Avenue  car,  would  entitle  him 
to  ride  to  said  depot. 

^^  And  the  plaintiff  accordingly  rode  on  defendant's  car  to 
Woodward  Avenue  to  the  intersection  of  the  Jefferson  Avenue 
line,  and  a  few  moments  thereafter  boarded  one  of  defendant's 
cars  on  said  Jefferson  Avenue  to  complete  his  journey,  and 
then  and  there  seated  himself  in  said  car  to  be  conveyed  to 
said  depot,  as  aforesaid;  yet  plaintiff  avers,  notwithstanding 
he  had  paid  defendant  its  legal  fare,  as  aforesaid,  on  said 
Woodward  Avenue,  and  had  received  said  ticket  and  voucher 
therefor,  showing  plaintiff  had  so  paid  his  fare,  and  was  en- 
titled  to  ride  to  said  depot,  as  aforesaid,  on  defendant's  car 
which  he  had  taken,  and  although  he  duly  presented  the  said 
ticket  to  the  conductor  of  said  Jefferson  Avenue  car,  showing 
his  right  to  ride  thereon  to  said  depot,  when  demanded  by 
said  conductor,  defendant's  agent  operating  said  car,  which 
ticket  said  conductor  then  and  there  refused  to  accept  or  re- 
ceive as  satisfaction  of  plaintiff's  fare,  and  as  showing  his 
right  to  ride  on  said  road  in  said  car,  and  demanded  of 
plaintiff  that  he  pay  another  five  cents  or  get  off  said  car, 
both  of  which  plaintiff  then  and  there  refused  to  do^  but  ia- 
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aisled  that  he  had  paid  his  fare,  and  produced  his  said  ticketi 
And.  o£fered  the  same  to  the  said  oonductor  of  defendant's  oari 
MB  showing  that  he  had  so  paid  his  £Eire|  and  was  entitled  to 
ride  .on  said  car  to  said  depot;  bat  the  said  agent  of  defend- 
ant refused  to  take  said  ticket,  or  acknowledge  the  sanae  in 
Any  wajy  but,  on  the  other  hand,  there  and  then  made  an  as- 
«anlt  upon  plaintiff,in  the  presence  of  several  fellow-passengers, 
And  with  great  /orce  and  violence  pushed  and  pulled  plainti£f 
about,  violently  pushed  and  forced  plaintiff  from  the  said  car 
into  the  public  street  and  highway,  and  then  and  there,  in 
the  presence  of  said  divers  passengers  and  persons  on  the 
street,  accused  plaintiff  of  fraudqlently  attempting  to  ride  on 
•defendant's  oar  without  paying  his  fare,  and  unlawfully  at** 
tempting  to  obtain  a  passage  on  the  said  car  without  paying 
liis  fare,  and  of  trying  to  defraud  the  defendant  in  so  doing.'* 
Tlie  proofs  show  that  plaintiff  paid  his  fare,  as  alleged,  upon 
ihe  Woodward  A  venae  oar,  and  asked  the  conductor  for  a 
^change-off"  ticket  to  the  Michigan  Central  depot.    This 
ticket  showed  upon  its  face  that  it  was  ''  void  unless  used  on 
October  8,   1890,  as  indicated    hereon.*'     This  indication, 
marked  by  the  pointing  of  the  index  finger  of  a  hand,  read  as 
ibllows:  — 

^  This  slip  will  not  be  honored  unless  presented  at  the  in- 
tersection of  Woodward  Avenue  line  and  line  punched  in 
margin,  within  fifteen  minutes  of  time  punched,  for  a  con  tin- 
tioas  trip  only.  8.  Hbndbib,  Treas." 

The  plaintiff  testifies  that  he  got  off  of  the  Woodward  Ave- 
nne  car  at  the  corner  of  Woodward  and  Jefferson  avenues,  and 
waited  fourteen  minutes,  and  no  car  coming  along  or  being 
in  sight  going  towards  the  depot  on  Jefferson  Avenue,  he  then 
went  to  the  post-office,  going  there  on  Jefferson  Avenue  and 
Qriswold  Street,  mailed  some  letters,  and  came  back,  where 
he  again  waited  for  eleven  minutes  before  he  got  a  car.  On 
presenting  his  ticket,  the  conductor  told  him  it  was  not  good. 
Plaintiff  asked  what  was  the  matter  of  it,  and  the  conduc- 
tor replied,  "  Read  your  ticket"  Plaintiff  said,  "  I  am  not 
obliged  to  read  it"  The  conductor  replied,  ••  They  are  good 
only  fifteen  minutes  after  they  are  punched.**  Plaintiff  then 
said,  ^'I  have  been  waiting  a  good  deal  longer  than  that  for 
your  oar.**  The  conductor  then  told  him  that  he  must  pay 
the  fare  or  get  off  the  car.  Plaintiff  refused  to  pay  the  fare, 
and  said  that  he  should  not  get  off  the  car  unless  he  was  put 
ttL    The  conductor  then  pat  him  off.    The  plaintiff  did  not 
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resist,  and  was  not  injured  physicallj.  He  had  the  money  to 
pay  the  fare,  but  did  not  think  he  ought  to  pay  it.  He  had 
used  these  tickets  before,  but  never  had  read  Uiem,  and  did 
not  read  this  one  before  he  was  ejected  from  the  car. 

It  will  be  seen  that  the  proofs  did  not  correspond  with  the 
allegations  of  the  declaration,  as  plaintiff  was  not  given  a 
ticket  which  entitled  him  to  ride  on  this  car,  except  witUn  a 
certain  time;  and  from  the  declaration  it  would  be  inferred 
that  there  were  no  conditions  attached  to  the  ticket. 

But,  under  the  proofs,  if  the  declaration  had  made  proper 
averments  to  correspond  therewith,  we  do  not  think  the  plain- 
tiff was  entitled  to  recover.  The  following  section  of  the  o^ 
dinance  of  the  city  of  Detroit  was  put  in  evidence:  — 

'*  Sea  80.  The  tracks  upon  Jefferson  Avenue,  Woodward 
Avenue,  Michigan  Avenue,  and  Gratiot  Street  shall  each  be 
considered  and  run  as  one  route,  and  subject  its  passengers  to 
the  payment  of  a  single  fare  each;  provided,  however,  that 
all  cars  running  north  of  Jefferson  Avenue  shall  run  to  and 
from  Jefferson  Avenue,  and  that  portion  of  Woodward  Ave- 
nue between  Jefferson  Avenue  and  the  routes  intersecting 
Woodward  Avenue  shall  be  considered  as  making  a  porUoo  of 
each  of  said  routes  respectively.'' 

The  defendant  company  was  under  no  obligation,  by  eon- 
tract  or  ordinance,  to  take  the  plaintiff  upon  the  Jefferson 
Avenue  line,  from  off  the  Woodward  Avenue  line,  to  the  Mich- 
igan Central  depot,  for  the  single  fare  of  five  cents,  except 
upon  the  conditions  printed  on  the  face  of  the  ticket;  nor  if 
there  anything  unreasonable  in  the  requirement  that  the  ticket 
must  be  used  within  fifteen  minutes.  The  company  had  the 
right,  under  the  ordinances  of  the  city,  to  treat  the  Jefferson 
Avenue  line  as  a  single  road,  and  to  charge  five  cents  fare; 
but  it  saw  fit  to  make  a  continuous  fare  of  five  cents  from  any 
point  on  the  Woodward  Avenue  line  to  the  Michigan  Central 
depot,  if  the  transfer  was  made  in  fifteen  minutes  from  one 
line  to  the  other.  In  this  case  half  an  hour,  at  least,  had 
elapsed.  If  no  car  had  passed  within  that  time,  and  the  car 
from  which  plaintiff  was  ejected  was  the  first  one  to  pass  after 
plaintiff  had  alighted  from  the  Woodward  Avenue  car,  the 
plaintiff  may,  under  a  proper  declaration,  have  an  action 
against  defendant;  but  no  such  state  of  facts  was  averred  in 
the  declaration  in  this  case.  It  was  the  duty  of  the  plaintiff 
to  read  the  ticket  His  failure  to  read  it  cannot  give  him 
any  rights  against  the  defendant  which  he  would  not  have 
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had  had  he  read  it.  And  it  was  also  the  duty  of  the  conduc- 
tor not  to  receive  this  ticket,  and  to  require  the  payment  of 
five  cents  fare,  and  neither  he  nor  the  company  could  be  made 
liable  for  putting  plaintiff  off  the  car  in  the  manner  he  was 
ejected,  without  physical  hurt  or  damage. 

The  case  is  ruled  by  Frederick  y.  Marquette  etc.  R.  R.  Oo.^  87 
Mich.  342;  26  Am.  Bep.  631.  This  case  is  much  stronger  than 
that,  because  here  there  is  no  question  but  the  conductor  gave 
plaintiff  the  right  ticket,  the  same  ticket  given  to  all  others 
and  which  was  good,  if  used  according  to  its  terms  and  con- 
ditions. 

The  case  of  Eufford  y.  Grand  Rapids  etc.  R.  R.  Co.^  64  Mich. 
631,  8  Am.  St  Rep.  859,  is  distinguishable  in  this:  There  the 
ticket  was  one  purporting,  on  its  face,  to  coyer  the  distance  to 
be  trayeled  by  Hufford.  He  paid  the  usual  fare  between  the 
two  places,  and  the  ticket  contained  no  printed  exceptions  or 
conditions  restricting  Hufford  from  using  it  at  the  time  he  pre- 
sented it  to  the  conductor.  Its  infirmity,  if  any,  was  not  open 
to  Hufford's  plain  obseryation,  so  that  he  was  informed  on  its 
face  that  it  was  not  good.  There  were  punch-marks  upon  it^ 
but  he  did  not  know  the  significance  of  them.  He  asked  the 
station  agent  about  it,  who  told  him  the  ticket  was  good. 
It  was  sold  to  him  by  the  company's  agent  for  a  good  ticket, 
and  it  was  therefore  held  to  be  a  good  ticket  But  there  were 
no  such  representations  to  plaintiff  m  this  case.  He  asked 
for  a  **  change-off"  ticket;  he  receiyed  one,  which  plainly  in- 
formed him,  upon  its  face,  that  it  must  be  used  within  a  cer* 
tain  time,  or  it  would  be  yoid. 

As  long  as  the  defendant  had  made  no  contract  with  the 
plaintiff  to  carry  him,  without  exception  or  conditions,  on  both 
lines  to  the  depot  for  a  single  fare  of  fiye  cents,  while  it  had 
not  held  out  to  the  public  that  it  would  do  so,  and  when  it 
was  not  obligated  so  to  do  by  its  own  charter  or  the  ordinances 
of  the  city  of  Detroit,  there  was  no  legal  reason  why  it  could 
not  make  the  regulation  that  it  would  carry  passengers  to  the 
depot  on  both  lines  for  a  single  fare  of  fiye  cents,  proyided  the 
transfer  ticket  was  used  within  fifteen  minutes  after  it  was 
punched  on  the  Woodward  Ayenue  line;  and  there  being  no  le» 
gal  reason  why  this  restriction  should  not  be  made,  the  passen- 
ger who  accepts  the  ticket  must  abide  by  its  terms. 
The  judgment  is  affirmed,  with  costs. 

RAiLaoASS — RuLis  AS  TO  BxFTRATTOir  ov  TicKiTS.  — A  riiilr(Mu1  passen* 
M  tiokst^  dated,  and  haying  the  word%  "Good  only  two  daye  after  date," 
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■tainped  iipoa  its  face,  la  not  valid  ilkor  the  ezpiratloB  of  tlie  two  days: 
iom  He  B,  AOOk  y.  Prociar,  1  Allen,  267;  79  Am.  Deo.  729,  and  Dota.  A 
rale  of  a  railroad  oompany  limiting  the  time  within  which  tioketi  owmr  il» 
road  ahonld  be  need  provided  that  joint  tickets  should  be  good  for  raeh  fa^ 
ther  time  as  might  be  necessary  to  enable  the  holders  by  the  regular 
of  the  road  to  reaoh  the  station  to  whioh  snoh  tickets  were  sold,  is 
Met  Johmm  ▼•  Ceneorti  B,  B.  Oorp,,  46  N.  H.  218;  88  Am.  I>sa  199^ 
Bols»    8s6  oots  to  OammmnaeaUk  ▼•  Potosr^  41  Am.  Dsa  479L 


Eyans  V.  Galman. 

P2  MiCHIOUr,  427.] 

JvMmiiT^MiBTAKB  UT  RKnjRir  ov  Sdmmonb^  wHur  wiUi  sor 

«~Whea  m  sommons  iaaned  March  %  1888,  is  retomable  liaroh  lOlb 
tiiereafter,  and  the  officer's  return  shows  that  the  summons  was  serrsA 
ICareh  8^  1886^  the  mistake  oorreots  itsell^  and  oannot  a£Eaot  ths  validity 
of  a  Judgment  based  npon  snoh  summons. 

JvDOMXNT  AGAINST  Mahribd  WoMAH  ^  EsTOPPKi.  —  When  smanisd 
man,  after  personal  service  of  summons,  allows  judgment  to  be 
against  her  by  default  upon  a  note  signed  by  herself  and  hnsbaad* 
is  thereafter  estopped  from  maintaining  a  snit  in  equity  to  set  asido  • 
Isvy  nnder  execution  issued  on  snoh  judgment,  on  the  ground  that  tlM 
Judgment  is  Toid  as  to  her,  because  the  consideration  for  the  note  was 
not  for  her  individual  benefit  or  for  the  benefit  of  her  estata. 

HomsrrsAD  ^  pBOPxirrT  of  Masbibd  Wokah,  whkn  vof  Bxempt.  —  WhsB 
a  married  woman  owns  an  undivided  interest  in  land  on  which  arn  tws 
honses  in  aoondition  for  oooupanoy,  and  rented  at  the  time  when  ths 
property  is  seised  under  taecution  issued  on  a  judgment  against  her  and 
lier  husband,  and  while  they  ace  residing  elsewhere,  she  osnnot^  in  «a 
aotion  to  set  aside  the  levy,  ohange  the  eharaeter  of  the  property  to* 
homestead,  and  olaim  it  as  exempt^  by  nying  tfail  she  *»*""^\  ai 
future  time^  to  occupy  it  as  a  homa, 

Dumon  and  Cogger^  for  the  appellant* 
0.  H.  Thrall^  for  the  respondents. 

Grant,  J.  The  defendants  Caiman  and  Carlbaoob 
•red  a  judgment  in  justice's  court  against  the  oompIaiDant 
and  John  S.  Evans,  and  obtained  a  transcript  of  the  judgmanii 
which  they  filed  with  the  cJerk  of  the  circuit  court.  Uinm 
this  transcript  execution  was  issued,  and  levy  made  by  de- 
fendant Merritt,  the  sheriff,  and  the  land  advertised  for  salau 
The  land  was  purchased  by  complainant  and  her  daughter^ 
each  owning  an  undivided  one-half  interest  This  bill  is  filed 
to  set  aside  that  levy  as  a  cloud  upon  oomplainant'a  tiHaw 
Decree  was  entered  dismissing  the  bill. 

The  grounds  upon  which  relief  is  sought  are  as  follow^ 
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Tis.:  1.  The  judgment  is  yoid  for  want  of  jurisdiction  of  the 
justice  to  render  it,  because,  —  (a)  The  return  of  the  officer 
who  served  the  summons  shows  that  it  was  served  March  8, 
1886,  instead  of  March  8, 1888;  (6)  The  justice's  docket  does 
not  contain  the  date  of  the  appearance  of  plaintiffs  by  their 
atiornejy  nor  the  date  of  rendering  judgment;  2.  The  levy 
was  made  after  the  return  day  of  the  execution;  8.  The  judg- 
ment was  upon  a  note  signed  by  complainant  and  her  hus- 
iMtnd,  the  consideration  of  which  was  not  for  her  individual 
benefit  or  estate;  4.  The  property  was  intended  for  a  home- 
Steady  and  is  therefore  exempt. 

!•  The  mistake  of  date  in  the  return  of  the  officer  corrects 
itsell  The  summons  was  issued  March  2,  1888,  returnable 
March  10,  1888.  The  defendant  was  not,  therefore,  misled 
by  the  officer's  return.  The  date  mentioned  in  the  return  was 
an  impossible  one,  and  no  possible  doubt  could  exist  but  that 
the  date  should  be  1888,  instead  of  1886:  Johnson  v.  Shepard^ 
86  Mich.  121.  The  justice's  docket  clearly  shows  that  the 
date  of  the  appearance  of  plaintiffs'  attorney  and  the  date  of 
rendering  judgment  was  March  lOth,  under  which  date  all 
these  statements  are  made. 

2.  The  levy  was  not  made  after  the  return  day  of  the  exe- 
eatioD,  as  appears  by  the  record.  The  execution  was  issued 
July  20, 1889;  levy  was  made  July  23d  of  the  same  year;  no- 
ttoe  of  sale  was  given  June  17, 1890,  which  notice  contained 
the  identical  description  in  the  notice  of  levy.  Another  levy 
appears  to  have  been  made  January  6, 1890,  but  the  descrip- 
tion  of  the  land  is  not  the  same  as  in  the  first  notice.  Had 
the  sheriff  proceeded  under  the  second  levy,  the  proceedings 
would  be  void. 

8.  The  defendant  was  served  with  the  summons,  and  hav- 
ing failed  to  make  her  defense  then,  as  was  her  duty,  she  can- 
not now  be  heard  in  a  court  of  equity:  Wilson  v.  CoolidgSy  42 
Mich.  112. 

4  The  evidence  does  not  sustun  complainant's  claim  of  a 
homestead.  She  and  her  husband  were  living  elsewhere. 
There  were  two  houses  upon  the  property,  both  of  which  were 
rented.  The  property  had  been  for  some  time  in  a  condition 
for  oecupancy.  She  cannot  now  change  its  character  by  say- 
ing that  she  intended  at  some  future  time  to  oocopy  it  as  a 
kome. 
Deeiee  afflnnedj  with  eotti> 
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Pboobss — Eftbct  of  Mistake  in  Rbturit.  — A  misretamof  mrwiem  m 
amendable:  Dewar  ▼.  Spence^  2  Whart  211;  30  Am.  Deo.  241,  aad  na/k^ 
Where  a  anmroons,  dated  Jaly  16th,  requires  the  defendant  to  appear  «n  tba 
fint  Monday  in  Jaly,  instead  of  the  first  Monday  in  Aagost^  it  is  bo4  witid, 
upon  the  appearance  of  the  defendant  at  the  latter  date,  and  may  be  amandadi 
Rkhmond  He,  R.  B.  Co,  ▼.  Benaon,  86  Ga.  203;  22  Am.  St.  Rep.  446^  and 
note.  Where  a  bill  was  filed  May  5th,  bnt  the  snmmons  bore  data  April  5th» 
it  was  held  that  the  summons  wonld  be  regarded  as  having  been  issued  ia 
May,  and  that  the  use  of  the  word  *'  April "  was  a  mere  clerical  errorr  Hmm^ 
mer  r,  Wot/er^  124  HI  435.  See  extended  note  to  Makme  ▼•  &ifliaie(  IS  Abl 
Dea  17& 

JuDOMBNTS  AOAnm  Mabrisd  Woxsir  —  OoNOLUsiTSinas  ov.  —  Am  to 
her  separate  property,  a  valid  Judgment  against  a  married  woman  ia  as  efifect* 
ive  an  adjadioation  as  though  she  were  sole:  Nam  ▼.  Adams,  107  Kou  414| 
28  Am.  St.  Rep.  421,  and  note;  but  a  judgment  against  a  married  vr< 
upon  a  claim  not  anthoriiing  a  personal  judgment  against  her  ia  voids 
cer  ▼•  Parmmt  89  Ky.  577;  25  Am.  St  Rep.  555,  and  note.  For  an  exteadad 
disonssion  of  the  validity  of  judgments  against  married  women,  tea  aoto  to 
OMweU  ▼•  WalUn,  55  Am.  Deo.  599-61L 


Kbeob  V.  Allbn. 

(98  MlCHlOAH,  401] 

Ififlmi  AKB  Skryart — NBOLiouKni  ov  FBLLOw-sntTAirv.  —  Wh«m  a 
■udder  in  a  factory,  called  upon  to  assist  in  pouring  healed  metal  iato 
molds  prepared  by  other  molders  in  the  employ  of  the  master,  ia  injared 
by  the  esoape  of  saoh  metal  from  a  defective  mold,  and  it  ia  ahowa  that 
the  molds  furnished  are  numerous,  and  that  no  employee  is  required  to 
asa  a  defective  mold,  while  accidents  of  the  kind  stated  are  of  fireqaaat 
occurrence,  the  employee  thus  injured  cannot  reoover  from  the  mistf, 
aa  the  negligence,  ijf  any,  ia  that  of  a  fellow-sarvank 

HlBTKB    AKD    SXBVANT  —  ABSUMPTIOir    OV    RlSXB.  —  SlRYAHT   WOBUHa 

Oysbtimb  in  the  line  of  his  employment  assumes  the  usual  riaks  tharaiA 

WUliam  Look  and  H.  F.  C&tpman,  for  the  appellant 
WeUSy  Angell^  Boyntonf  and  MeMiUan^  for  the  respondents. 

MoNTooMEBT,  J.  Plaintiflf  sued  to  recover  for  personal  in- 
juries. The  circuit  judge  directed  a  verdict  for  the  defend- 
antSy  and  the  sole  question  presented  by  the  assignments  of 
error  is,  whether  the  testimony  adduced  entitled  the  plaintiff 
to  have  his  case  passed  upon  by  the  jury* 

The  plaintiff  is  a  molder  by  trade,  twenty-seven  yean  old^ 
and  has  had  twelve  years'  experience  in  foundry-work.  The 
declaration  avers,  in  substance,  that  plaintiff  was  called  upon 
to  assist  in  pouring  heated  metal  into  certain  molds  prepared 
by  others  in  the  employ  of  defendants,  and  that  he  proceeded 
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to  and  did  pour  said  heated  metal  into  oertain  molds  pre- 
pared as  aforesaid;  and  after  plaintiff  had  completed  the 
pouring,  and  had  filled  a  part  of  said  molds  with  such  heated 
metal,  and  plaintiff  had  started  and  partially  filled  a  certain 
other  mold,  prepared  as  aforesaid,  the  said  heated  metal  ran 
oat  of  the  side  of  said  mold,  beoanse  the  same  was  improp- 
erly made  and  plugged,  and  scalded  and  burned  one  of  the 
feet  of  said  plaintiff. 

Plaintiff's  counsel  in  their  brief  complain  of  certain  rulings 
of  the  court  in  excluding  testimony  offered  by  the  plaintiffi 
but  as  no  error  is  assigned  upon  these  rulings  of  the  oourti 
we  must  dispose  of  the  case  upon  the  evidence  adduced* 

The  testimony  which  was  received  shows  that  the  molds 
into  which  the  metal  is  poured  are  made  by  the  employees  of 
the  defendants;  that  the  mold  in  question  was  made  by  one 
Stewarti    In  making  these  molds,  pockets,  or  flasks,  are  used 
to  hold  the  sand  in  place.    In  preparing  the  mold,  the  two 
parte  of  the  flask  are  separated.    The  upper  part  of  the  flask 
is  called  the  ''cope";  the  lower,  the  ^ drag.''    The  lower  half 
of  the  pattern  is  first  imbedded  in  damp  molding-sand  in  the 
drag.    The  cope  is  then  placed  upon  the  drag,  and  damp  sand 
is  packed  upon  the  top  of  the  pattern  until  the  cope  is  filled. 
The  two  parts  of  the  flask  are  again  separated,  and  the  pat- 
tern is  removed.    The  cope  is  then  replaced  upon  the  drag, 
and  fastened  to  it  with  clamps.    Within  is  the  hollow  space 
which  corresponds  to  the  pattern,  and  which  is  to  receive  the 
molten  iron.    Pouring-boles  are  provided,  varying  in  number 
according  to  the  size  of  the  proposed  casting.    Air-holes,  or 
vents,  are  also  made  for  the  escape  of  gas.    The  two  halves 
of  the  flask  are  rarely,  if  ever,  in  perfect  union.    The  flask  is 
intended  to  retain  the  bulk  of  damp  sand  which  makes  the 
mold.    It  is  not  intended  that  the  molten  iron  will  come  in 
eontact  with  the  wooden  sides  of  the  flask.    If  the  mold  of 
sand  is  not  well  made,  the  iron  will  run  out,  and  burn  the 
edges  of  the  flask.    This  is  shown  by  the  testimony  to  be 
common,  and  the  imperfection  in  the  flask  in  question  is 
shown  to  have  resulted  from  this  cause.    When  the  heated 
metal  escapes,  through  any  imperfection  in  the  mold,  it  is 
called  a  ^  run-out,"  and  the  testimony  shows  that  these  run- 
outs occur  frequently,  and  in  a  large  foundry,  like  the  one  in 
question,  one  occurs  nearly  every  day.    These  flasks  supplied 
to  the  employees  are  numerous,  and  there  is  no  evidence  that 
they  were  required  to  use  the  imperfect  flask  in  question. 

▲m.  St.  RkPm  Vol.  XXXL  —  89 
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Under  these  oironmsfcances,  the  fault,  if  any,  was  the  fault  of 
a  fellow-seryaat:  See  Rawley  y.  CoIItau,  00  Mich.  81. 

It  is  claimed  that  as  the  plaintiff's  asaal  work  was  bendh- 
work,  he  was  not  a  fellow-servant  of  Stewart,  who  made  Um 
mold  in  question.  Bat  the  whole  testimony  shows  that  pis 
tiff  was  working  by  the  day,  and  that  the  day-laborers 
frequently  called  upon  to  assist  in  running  out  these  molds, 
and  that  the  plaintiff  himself  had  before  been  called  upon  to 
perform  the  same  services. 

The  claim  was  also  made  that  the  plaintiff  had  fimshed  his 
day's  work  before  the  accident  occnrred,  and  that  be  was  ve» 
quired  to  do  this  work  after  he  had  completed  his  stint  for  the 
day,  and  it  is  claimed  that  some  special  duty  was  owing  to 
him  by  the  defendants  for  this  reason;  but  the  testimony 
shows  that  the  plaintiff  had  not  completed  his  ten  hoars'  work, 
and  that  there  was  no  agreement  which  excused  him  from 
continuing  until  he  had  done  so.  Furthermore,  he  was  in  the 
line  of  his  employment,  and  even  if  working  overtime  was 
tabject  to  the  usual  risks  thereofl 

The  judgment  will  be  affirmed,  with  costs. 


Mastbb  ahd  Sbrvart  — AstnrHPTioN  of  Risks. — When  one  eagagac  in 
the  lemoe  of  another,  he  aasamea,  as  between  himself  and  hii  employer,  all 
the  ordinary  and  nsnal  risks  inoident  to  the  business  npon  which  he  is  about 
to  enter:  Orman  v.  Mantdx,  17  CoL  564;  atUe,  p.  340,  and  note  with  oaaes  col* 
looted.  See  also  Colorado  etc  B*f  Co.  v.  Mayhn,  17  Col.  501;  miU,  p.  335^  mad 
Bote.  The  faet  that  an  employee  was  adrised  to  go  home,  bat^ 
the  adrioe,  oontinned  to  work,  and  while  working  in  the  servioe  of  his 
was  killed,  through  the  negleot  of  the  Tioe-prinoipal,  does  not  oharge  the 
vant  with  oontribntory  negligenoe,  and  does  not  relieve  the  master  firom  lis^ 
biltty,  though  had  the  servant  gone  home  he  would  not  hare  been  exposed  to 
dangert  McElUgoU  v.  Rcuidolph,  61  Oonn.  157;  29  Am.  St.  Bop.  181,  and  note. 

Mastxb  ahd  Sbbvast — NMuaBNOB  OF  Fbllow-bbrvaitt. — A  Bervant 
assumes  all  the  open  and  palpable  risks  of  the  business,  including  the  n^li* 
genoe  of  fellow-servants:  BU  v.  Northern  Pae,  i{.  A  Ca,  1  N.  D.  336;  26  Am. 
St.  Kep.  621.  A  master  is  not  liable  for  personal  injuries  su£fered  by  his 
Bervants,  through  the  negligenoe  of  his  fellow-servants  engaged  in  a  oommoQ 
•mployment,  unless  the  master  was  negligent  in  selecting  the  servant  oaus* 
Ing  the  injury,  or  retaining  him  after  knowledge  of  his  incompetency :  Harris 
mm  V.  Detr(^  etc  R.  R.  Ob.,  79  Biich.  409;  19  Am.  Sk  Bep.  180,  and  noto; 
extended  note  to  Adam»  v.  Iron  Ciifft  Co.^  18  Am.  Sk  Bep.  4S5|  Oongram  v. 
BwUktm  Pae.  R.  R.  Co.,  88  OaL  360;  Nor/oik  eio.  R.  R.  Oo^  v.  Don^ikf,  88 
Va.  863;  I^ramr  v.  Red  Rker  Lumber  Ox,  46  Minn.  288|  Mb$  v.  Uwlaiom, 
8SM0.81I. 
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Gbaih)   Bapids  Sohool   Furniturb  Company  m 
Han  BY  Sohool  FuRNiTaBB  Company. 

m  MlCBIOAH>  bfS.] 

bjuvonaH  aoainbt  Jvdombnt.  — A  oonrt  of  eqaity  will  grant  an  injnno* 
tioQ  to  restrain  a  manafactarer  and  patentee  from  nsing  a  Judgment 
imndnlently  and  oollnsirely  obtained  aa  the  resnlt  of  a  oonspiracy  te 
Injure  the  complainant,  who  ia  engaged  in  a  aimilar  mannfaetnring  baai- 
neea,  and  from  claiming  that  such  decree  ia  an  adjudication  upon  tha 
marita  aa  to  the  validity  of  inch  patent^  or  from  using  it  hi  any  way  to 
influence  or  tiireaten  any  person  against  purchasing  the  goods  manu* 
iaotnred  and  sold  by  the  complainant^  who  is  in  poasession  of  facts  and 
proofa  sufficient  to  defeat  any  auit  that  might  be  brought  for  the  infringe* 
■lent  of  such  patent. 

Taggartj  WoleoUy  and  Oansan,  for  the  appellant. 

Taggari  and  Denison^  for  the  respondents. 

Lqnq,  J.  The  bill  of  complaint  in  this  ease  alleges  tfiat 
the  complainant  is  a  mannfactaring  corporation,  having  its 
office  and  mannfactory  at  Grand  Bapids;  that  ever  since  its 
organization  in  1887,  the  defendants  have  been  engaged  in 
eircalating  thonsands  of  circulars  containing  the  statement 
that  the  goods  of  complainant  infringed  a  certain  patent 
issued  to  the  defendant  Haney,  who  was  and  is  the  president 
of  the  corporation,  and  threatening  to  bring  suit  against  any 
and  all  persons  purchasing  or  using  goods  of  the  complainant's 
manufacture;  that  these  claims  and  threats  were  made  in  bad 
faith,  and  with  full  knowledge  that  the  patent  was  invalid, 
and  that  the  complainant  was  in  possession  of  facts  and  prooft 
sufficient  to  defeat  any  suit  that  might  be  brought  for  its  in- 
fringement; that  said  threats  were  made  for  the  purpose  of 
intimidating  parties  who  were  likely  to  be  customers  of  the 
complainant,  and  had  to  a  considerable  extent  accomplished 
their  object,  but  no  suits  having  been  brought  for  infringement 
of  said  patent,  the  threats  had  lost  their  force,  and  hence  a 
fraudulent  and  collusive  suit  had  been  instituted  for  the  pur> 
pose  of  obtaining  a  decree  which  could  be  used  to  deceiye  and 
intimidate  the  public;  that  such  decree  had  been  obtained, 
and  the  defendants  had  begun  to  use  it  for  the  purpose  afore- 
said, and  were  intending  so  to  use  it  continuously  and  on  a 
very  large  scale,  to  the  great  injury  of  the  complainant's  busi- 
ness, though  the  amount  of  such  injury  was  very  difficult  to 
Drove  or  determine  by  any  accurate  measuxa 
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The  prayer  of  the  bill  is,  that  the  defendants  may  be  per- 
petually enjoined  and  restrained  from  stating,  publishing,  or 
claiming,  in  any  manner,  that  the  said  decree  is  anything 
other  or  different  from  a  decree  obtained  by  collusion,  and 
from  claiming  that  it  is  an  adjudication  upon  the  merits  aa 
to  the  validity  of  the  said  Haney  patent,  and  from  using  such 
decree  in  any  way  or  form  to  influence  or  threaten  any  person 
or  party  against  purchasing  the  school  furniture  manufactured 
and  sold  by  the  complainant. 

To  this  bill  the  Haney  School  Furniture  Company,  one  of 
the  said  defendants,  filed  a  general  demurrer,  and  the  oase 
having  come  on  to  be  heard  thereon,  the  court  held  that  the 
bill  of  complaint  did  not  set  up  any  facts  giving  a  court  of 
equity  jurisdiction  to  grant  relief,  and  entered  a  decree  sus- 
taining the  demurrer  and  dismissing  the  complainant's  bilL 

From  this  decree  the  complainant  appeals  to  this  court. 

The  English  courts,  by  recent  decisions,  have  exercised  the 
injunctive  jurisdiction  to  restrain  injurious  publications  con- 
cerning property  which  operates  as  a  slander  of  the  owner's 
title,  and  libelous  publications  which  are  injurious  to  the 
plaintiff's  business,  trade,  or  profession,  and  the  wrongful 
of  a  name  by  which  the  public  would  be  misled  and  the  plai 
tiff  injured  in  his  business.  Thus  far,  however,  most  of  the 
American  courts  seem  unwilling  to  follow  the  example  of  the 
recent  English  decisions,  and  decline  to  extend  the  jurisdio* 
tion  so  as  to  restrain  such  torts  as  libels  on  business,  slanders 
of  title,  and  the  like.  In  Massachusetts  the  English  decisions 
are  expressly  repudiated:  Boston  Diatite  Co,  v.  Florence  Mfg. 
Co.^  114  Mass.  69;  19  Am.  Rep.  810;  Whitehead  v.  Kiteon,  119 
Mass.  484.  Injunctions  to  restrain  libelous  publications  con- 
cerning plaintiff's  business  were  also  refused  in  lAfe  Aesocia* 
tion  V.  Boogher^  8  Mo.  App.  173;  Mauger  v.  ZXcfc,  56  How.  Pr. 
132;  and  Singer  Mfg,  Co.  v.  Domestic  SevAng  Machine  Co.^  49 
Ga.  70;  15  Am.  Rep.  674. 

In  the  case  of  Einack  v.  Kane^  84  Fed.  Rep.  46,  Judge  Blod* 
gett  allowed  the  injunctioii.  It  appeared  that  Kane  issued 
and  widely  distributed  circulars,  in  which  he  claimed  that 
Emack's  goods  infringed  his  patent  He  stated  that  he 
should  not  sue  Emack,  but  should  bring  suits  against  all  cus- 
tomers of  Emack,  and  collect  royalty  and  damages  from  all 
of  them.  Judge  Blodgett  said:  *'The  gravamen  of  this  oase  is 
the  attempted  intimidation,  by  the  defendant,  of  complainant's 
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customers,  by  threatening  them  with  suits  which  defendant 
did  not  intend  to  prosecute.  •  •  •  •  If  a  court  of  equity  cannot 
vestrain  an  attack  like  this  upon  a  man's  business,  then  the 
party  is  certainly  remediless,  because  an  action  at  law  in  most 
cases  would  do  no  good,  and  ruin  would  be  accomplished  be- 
fore an  adjudication  could  be  reached.'* 

In  the  recent  case  of  Cctsey  ▼.  Cincinnati  Typographical 
DViion,  45  Fed.  Rep.  135,  the  case  of  Emack  ▼.  Kane^  84  Fed. 
Rep.  46,  was  cited  and  approved  by  Judge  Sage.  It  appeared 
in  the  Casey  case  that  parties  had  conspired  together  to  injure 
the  complainant  in  his  business.  Circulars  were  gotten  out, 
and  widely  distributed,  containing  threats  of  pecuniary  loss 
and  injury  to  those  who  should  do  business  with  the  com- 
plainant.  The  claim  was  made  in  that  case,  as  in  this,  that 
equity  had  no  jurisdiction,  because  the  injurious  publication 
was  merely  a  libel  on  complainant's  business,  and  for  any 
loss  which  the  union  inflicted  he  had  a  plain  and  adequate 
remedy  at  law.  Judge  Sage  remarked,  however,  that  it  is 
idle  to  say  that  such  publications  are  nothing  more  than  libels, 
and  that  the  only  remedy  for  the  injury  inflicted  is  an  action 
at  law;  that  while  they  have  certain  characteristics  of  libelSi 
they  are  more  than  libels,  and  there  is  no  j>lain  and  adequate 
remedy  at  law  for  such  injuries. 

We  think  the  bill  in  this  case  states  a  case  materially  dif- 
ferent from  the  Massachusetts  cases,  and  the  other  cases  hold- 
ing that  equity  has  no  jurisdiction  to  restrain  a  libeL  Here, 
it  is  claimed  and  alleged  in  the  bill  that  Elijah  Haney  and 
the  Haney  School  Furniture  Company  entered  into  a  conspir- 
acy with  defendant  Bullard  to  obtain  a  decree  in  favor  of 
Haney  and  against  Bullard,  which  might  and  should  be  used 
by  the  conspirators  to  injure  the  complainant.  The  fact  is 
recited  that  in  pursuance  of  such  conspiracy,  a  bill  was  filed 
in  the  United  States  court  for  the  eastern  district  of  Michigan, 
and  a  decree  obtained  by  fraud  and  collusion,  for  the  purpose 
of  benefiting  the  trade  of  the  Haney  School  Furniture  Com- 
pany at  the  expense  of  complainant;  that  the  defendants  well 
knew  the  patent  was  invalid,  and  that  the  complainant  was 
in  possession  of  facts  and  proofs  sufficient  to  defeat  any  suit 
that  might  be  brought  for  the  infringement  of  said  patent. 

The  prayer  of  the  bill  is,  not  that  defendants  be  enjoined 
from  making  whatever  claims  they  see  fit  concerning  their 
patent,  nor  from  threatening  to  bring  suits,  even  though  such 
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threats  be  made  in  bad  faith,  but  that  the  defendants  be  re- 
Btraiued  from  using  a  decree,  frauduleutlj  and  coUectivelj 
obtained,  to  the  injury  of  complainant^  and  from  claiming 
that  such  decree  is  an  adjudication  upon  the  merits  as  to  the 
validity  of  such  patent,  or  from  using  it  in  any  way  or  form 
to  influence  or  threaten  any  person  or  party  against  purchas- 
ing the  school  furniture  manufactured  and  sold  by  com- 
plainant. 

The  case,  as  stated  in  the  bill,  is  certainly  more  than  a 
mere  claim  for  an  injunction  arising  out  of  a  libel  of  com- 
plainant's business.  A  conspiracy  is  claimed  to  have  been 
entered  into  between  the  defendants  for  the  very  purpose  of 
injuring  the  complainant,  and  that  by  such  conspiracy  a  false 
and  fraudulent  decree  was  obtained,  settling  the  rights  of  the 
Haney  School  Furniture  Company  to  the  patent  under  which 
the  complainant  was  and  is  operating;  that  the  defendants 
were  publishing  to  the  world,  and  especially  to  the  customers 
of  the  complainant,  that  such  decree  was  valid,  the  defend- 
ants well  knowing  it  to  be  false  and  fraudulent;  and  that,  in 
any  court  where  the  complainant  had  the  right  to  appear  and 
be  heard,  it  could  establish  the  fact  that  such  patent  was 
absolutely  void,  and  that  Mr.  Haney  and  the  Haney  School 
Furniture  Company  had  no  rights  under  it,  anU  that  oom* 
plainant  was  legally  entitled  to  its  use. 

Admitting  that  the  weight  of  authority  in  this  oountry  is 
against  the  proposition  that  a  court  of  equity  has  jurisdiction, 
by  injunction,  to  restrain  the  publication  of  a  libel  upon  one's 
business,  it  is  no  answer  to  the  questions  here  raised.  The 
complainant  has  no  adequate  remedy  at  law,  under  the  cir- 
cumstances here  stated.  It  cannot  be  said  that  it  should  lie 
by  and  wait  the  slow  and  uncertain  processes  of  a  suit  for 
damages  for  its  redress.  Under  the  charge  in  the  bill,  which 
we  must  take  as  true,  the  complainant  is  rightfully  operating 
under  such  patent,  and  it  has  no  remedy  adequate  for  the 
fraud  and  wrong  perpetrated  upon  it,  except  as  aided  by  a 
court  of  equity.  The  facts  stated  make  a  much  stronger  case 
than  those  in  Casey  v.  Oineinnati  7)/pographieal  Union,  45 
Fed.  Rep.  135,  calling  for  the  aid  of  the  injunctive  power  of  a 
court  of  equity. 

The  decree  of  the  court  below  must  be  reversed,  with  costs, 
and  the  demurrer  overruled.  The  defendants  will  have 
twenty  days  to  answer  the  bilL 
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IvjimonoH  10  Rbtbaiv  JuDaiitNT.  —  A  jn  Igmeat  will  not  be  enjoined 
wnlaai  it  appean  to  bo  inequitable  as  betweon  tbo  partiea,  no  matter  bow 
liaenular  were  the  prooeedinge  nnder  wbieh  it  wae  rendered:  Bartfbrd  eic 
OOk  T.  ifi^ywv  M  ^•^  136;  27  Am.  81  Rep.  884^  and  note.    Equity  will 

join  the  enf oroement  of  a  Judgment  if  any  faot  exiete  whioh  ebowe  it  to  be 
•gainat  eonedenee  to  execnte  the  Jndgmentt  Bibbard  t.  Satimam,  47  N.  H. 
B07;  03  Am.  Dee.  467,  and  note  with  eases  ooHeeted.  Equity  will  restrain 
^ihm  cnforoement  of  a  Jndgment  obtained  by  fraad«  aoetdent^  or  mistakat 
AMf^9oHA»  AmIt.  JUbii^S8Conn.66e|7IAm.  Dee.  688^  and  note. 
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Althbn  v.  Tarbox. 

(48  MumuoTA,  ]&] 

MiOHAHKfs  Lmr  AOAnrn  thb  Psopbbtt  ov  a  Mabbixd  Womah.  —  Iff  • 
nutrrMd  woman  enters  into  a  oontraot  for  the  sale  of  real  proporty,  one 
of  the  proTisiona  of  which  ie  that  the  rendee  ahall  bnfld  a  dwcdlisg 
thereon,  and  radh  oontraot  ia  inralid  lieeanao  her  hnsliand  did  not  join 
therein,  bnt  the  rendee  enters  into  an  agreement^  with  her  knoidedge 
and  content^  for  the  bailding  of  the  foundation  of  raoh  dwellin|^  tha 
Motraotor  with  whom  this  agreement  la  made  la  entitled  to  a  meohanio*a 
lien  against  the  property,  which  he  may  enforce  against  th%  married 
woman,  though  the  oontraot  of  purchase  could  not  hare  been  enforoed 
against  her,  and  has  been  abandoned. 

Action  to  enforce  a  mechanic's  lien  against  the  property  of 
Kve  Tarbox,  a  married  woman.  She  had,  in  the  year  1890, 
entered  into  a  contract  with  one  Olson  to  convey  the  property 
to  him,  in  which  contract  he  had  agreed  with  her  to  build  a 
house  on  the  property  purchased.  This  contract  was  invalid 
tinder  the  laws  of  Minnesota,  because  her  husband  did  not 
join  therein.  The  purchaser,  Olson,  however,  while  claiming 
tinder  the  contract  of  purchase,  entered  into  an  agreement 
with  plaintiff  to  dig  a  cellar  and  build  a  cellar  wall,  and 
plaintiff,  under  such  agreement,  did  work  of  the  value  of 
$235,  but  Olson  afterwards  abandoned  his  contract  and  sur* 
rendered  the  lot  It  was  claimed,  —  1.  That  the  lien  could 
be  enforced,  under  section  4  of  chapter  200  of  the  statutes  of 
1889  (Minn.  Rev.  Stats.  1891,  sec.  4301),  which,  in  substance, 
provides  that  whenever  the  owner  of  land  has  sold  the  same 
upon  an  executory  contract  contingent  upon  or  providing  for 
the  erectioni  construction,  alteration,  removal  to,  or  repair 

OS 
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upon  such  land,  by  the  vendee,  of  any  bouse  or  otber  building 
or  straoiure,  Buch  vendee  shall  be  deemed  the  owner  of  such 
house  or  other  structure;  or  2.  That  if  the  liability  could  not 
be  maintained  under  this  section,  it  might  be  maintained 
under  section  6  of  the  same  chapter:  See  Gen.  Stats.,  sec. 
4300.  The  latter  section  declares,  in  substance,  that  every 
house  or  other  structure  erected,  constructed,  altered,  re- 
moved, or  repaired  upon  any  land,  with  the  knowledge  of 
the  owner  of  such  land,  shall  be  held  to  have  been  erected, 
constructed,  altered,  removed,  or  repaired  at  the  instance  of 
such  owner,  so  far  as  to  subject  his  interest  to  a  lien  therefor. 
The  trial  court  entered  judgment  in  favor  of  the  plaintiff  for 
the  amount  prayed  for,  and  declared  such  amount  to  be  a 
lien  upon  the  interest  of  Eve  Tarboz,  and  thereupon  she  ap- 
pealed. 

Wamevy  Riehardaon,  and  Lawrence^  for  the  appellant. 

Loui$  M.  Haatingij  for  the  respondent 

Collins,  J.  Action  to  enforce  a  mechanic's  lien.  The  de- 
fendant Eve  Tarboz,  as  owner  of  the  real  property  in  ques- 
tion, entered  into  an  executory  contract  of  sale  thereof  with 
defendant  Olson,  contingent  upon  and  providing  for  the  erec- 
tion of  a  dwelling-house  upon  the  premises  by  the  latter. 
She  was  then  a  married  woman,  and  her  husband,  defendant 
J.  B.  Tarb^x,  did  not  join  with  her  in  the  written  contract. 
Plaintiff,  under  an  agreement  with  Olson,  built  a  foundation 
for  the  dwelling  on  the  land.  The  latter  then  abandoned  his 
contract  with  Mrs.  Tarbox,  and  plaintiff,  seeking  to  enforce  a 
lien  upon  the  land,  relies  upon  the  provisions  of  Laws  1889, 
chapter  200,  section  4;  or,  should  the  provisions  of  section  four 
(4)  be  held  inadequate  or  inapplicable,  he  contends  that  his 
right  to  a  lien  is  assured  by  one  of  the  findings  of  the  court, 
as  well  as  by  the  terms  of  section  five  (5). 

1.  The  extremely  plain  and  unambiguous  language  found 
in  section  two  (2)  of  the  so-called  *' Married  Woman's  Act" 
(Qen.  Stats.  1878,  c.  69)  has  been  discussed  by  this  court  on 
more  than  one  occasion.  The  statute  is  explicit,  and  no  con- 
veyance or  contract  for  the  sale  of  real  estate,  or  of  any  inter- 
est therein  (with  certain  exceptions,  of  no  moment  here), 
made  by  a  married  woman  is  valid,  unless  her  husband  joins 
— that  is,  unites — in  the  execution  of  the  conveyance  or  con- 
tract. The  cases  on  this  point  are  referred  to  in  Nell  v.  Day* 
iofif  48  Minn.  242.    The  executory  contract  mentioned  in 
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section  foar  (4)  miisl  be — to  give  efieoi  to  oUier  provim 
of  the  section — a  valid  and  enforceable  oiie«  Aa  that  exe- 
cuted by  Mra  Tarbox  was  not,  the  eonclusioa  ia  inevitable 
that  plaintiff  cannot  recover  as  against  her,  under  aectioa 
four  (4). 

2.  It  has  been  urged  by  counsel  for  plaintiff  that  by  virtae 
of  a  more  recent  statute  —  '*  An  act  to  declare  and  protect  the 
legal  personal  identity  of  married  women/'  now  chapter  two 
hundred  and  seven  (207),  Laws  1887 — tLfemec^tverthsB  been 
empowered  to  enter  into  a  valid  ooalract  with  respect  io^  or 
to  convey,  her  real  estate  independently  of  her  husband. 
This  act  is  exceedingly  general  in  its  terma,  and  what  was 
sought  to  be  accomplished  by,  or  what  real  or  fancied  iiijiia- 
tice  was  to  be  met  and  vanquished  by,  its  passage  seems  dif- 
ficult to  conjecture.  But  we  have  no  reason  to  suppose  thai 
there  was  any  intention  whatsoever  on  the  part  of  the  law* 
makers  to  change,  and  by  indirection  sweep  away,  the  ex- 
press and  well-understood  terms  of  the  statute  respecting 
conveyances  and  contracts  for  the  sale  of  real  property  by 
married  women.  So  vague  and  uncertain  an  enactment  can- 
not be  given  the  radical  ooostructioa  demanded  by  plaintiff'a 
counsel. 

8.  The  trial  oourt  found,  among  other  facts,  that  the  writ- 
ten instrument,  made  a  part  of  the  findings,  was  the  reauli  of 
negotiations  conducted  by  Mr.  Tarbox  with  defendant  Olson^ 
and  that  both  husband  and  wife — defendants  Tarbox  — 
knew  that  plaintiff  was  performing  the  work  in  questioa  doi^ 
ing  its  progress,  and  that  neither  made  objection.  While  the 
writing  was  invalid  as  a  contract  to  convey  real  property,  it 
was  properly  received  in  evidence,  as  tending  to  establish  the 
plaintiff's  contention  that  his  work  was  done  not  only  with 
the  knowledge  and  assent  of  Mrs.  Tarbox,  but  at  her  special 
instance.  Proof  that  she  knew  of  and  assented  to  the  per- 
formance of  the  labor,  and  that  she  requested  or  solicited  that 
it  be  done,  was  competent,  and  could  be  made,  undoubtedlyi 
through  the  medium  of  a  written  contract,  which,  aa  to  her, 
was  invalid  and  non-enforceable  as  a  contract  to  ocmvey. 
That  a  married  woman  may  authorize  or  contract  for  the 
erection  of  a  building  upon  her  separate  estate,  and  thereby 
render  it  subject  to  the  lien  of  a  mechanio  or  material-man, 
notwithstanding  her  coverture,  has  been  the  law  of  this  state 
for  many  years:  TiUtle  v.  Howe,  14  Minn.  145;  100  Am.  Dec; 
205.    And  that  the  plaintiff's  work  was  performed  under  a 
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contract  wiih  a  vendee  who  held  nothing  bot  ao  invalid 
agreement  with  hia  vendor,  the  same  having  been  performed 
with  the  assent  and  knowledge  and  at  the  instance  of  the 
Tender,  cannot  be  allowed  to  affect  the  mechanic's  right  to  a* 
Uen:  See  LUiU  v.  WiUford,  81  Minn.  173. 

The  case,  then,  is  one  wherein  a  married  woman  has  en- 
tered into  an  invalid  and  non-enforceable  contract,  as  to  herself, 
for  the  sale  of  real  property,  but  in  which  she  has  required  of 
the  vendee  the  erection  of  a  building  upon  the  property.    Be- 
cause of  the  requirement,  the  vendee  has  made  a  contract  with 
this  plaintiff  which  the  vendor  herself  could  have  entered 
into  or  authorized,  and  thereby  have  subjected  her  estate  to 
the  lien  demanded  herein.    With  her  knowledge  and  assent, 
and  that  of  her  husband,  the  plaintiff  built  a  stone  wall,  upon 
the  bargained  premises,  on  which  all  interested  parties  sup* 
poeed  and  intended  a  superstructure  should  be  placed,  aS  had 
been  agreed  upon  by  express  terms  in  the  invalid  contract 
He  is  now  attempting  to  enforce  a  lien  claim  upon  the  prop- 
erty as  against  the  interest  of  one  who,  although  pretending 
and  probably  intending  to  enter  into  a  valid  executory  con- 
tract  of  sale  of  the  character  specially  provided  for  and  regu- 
lated by  section  four  (4),  —  under  which  the  plaintiff  would 
have  had  a  right  of  lien  upon  the  forfeiture  or  surrender  of 
the  contract  had  it  been  valid,  —  has  failed  or  omitted  so  to 
do.     His  right  to  assert  the  lien  is  therefore  dependent  upon 
some  other  provision  of  the  law,  if  it  exists.     On  reading 
chapter  two  hundred  (200)  it  will  be  noticed  that  there  has 
been  a  slight  change  in  the  phraseology  of  the  sections  which, 
generally  speaking,  confer  the  right  of  lien.    Instead  of  mak- 
ing the  right  to  depend  upon  a  contract  or  agreement  with 
the  owner,  as  has  been  the  case  heretofore  under  the  statutes, 
the  right  has  been  given  and  conferred,  by  the  terms  of  the 
new  law,  whenever  labor  has  been  performed  or  materials 
have  been  famished  by  virtue  of  a  contract  with  or  at  the  in- 
stance of  the  owner.     Save  as  to  this  change,  and  the  intro- 
duction of  section  four  (4) — a  new  feature  of  the  lien  law, 
and  which  has  been  construed  in  Nolanderv.  Bumsy  4S  Minn. 
13  (just  decided)  —  and  of  section  five  (5),  —  another  new 
feature  in  this  state,  in  which  it  is  provided,  in  effect,  among 
other  things,  that  every  building  erected  upon  land,  with  the 
knowledge  of  the  owner  thereof,  shall  be  held  to  have  been 
erected  at  the  instance  of  such  owner, —  the  section  not  apply- 
ing, however,  to  such  vendors  as  are  mentioned  in  section  four 
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(4), —  80  as  to  subject  his  interest  in  the  land  to  a  lien  anlesa 
he  give  notice  to  the  contrary,  —  the  law  of  1889  is  substan- 
tially that  which  preceded  it  (Gen.  SUts.  1878,  o.  90),  and 
'under  which  the  case  of  HiU  y.  6tU,  40  Minn.  441,  was  decided* 
As  before  stated,  section  four  (4)  has  no  application  here,  and 
we  fail  to  see  why  we  need  to  construe  or  apply  any  of  the 
provisions  of  section  five  (5).    It  is  not  a  case  where  work 
and  labor  have  been  performed  or  materials  furnished  with 
the  mere  knowledge  of  the  owner  of  the  land,  in  which  case, 
and  by  reason  of  this  knowledge  alone,  the  statute  declares 
that  such  work  and  such  materials  shall  be  held  to  have  been 
done  and  furnished  at  his  instance,  —  that  is,  on  his  applica- 
tion, or  at  his  solicitation, —  but  it  is  a  case  wherein  it  clearly 
appears  that  the  lien  claimant  has  acted  with  the  assent  of 
the  land-owner,  she  having  full  knowledge  of  his  acts  as  they 
were  performed.     His  work  was  done  and  his  materials  fur- 
nished in  order  that  one  with  whom  she  had  agreed  and  at- 
tempted to  contract  might  comply  with  a  condition  of  the 
supposed  contract  imposed  by  her.     Her  authority  for  mak« 
ing  the  improvement,  and  consent  that  the  work  be  done  and 
the  materials  be  furnished,  that  her  property  might  be  bene- 
fited, is  so  obvious  that,  independently  of  section  five  (6),  the 
plaintifif 's  lien  claim  must  be  held  enforceable,  under  section 
one  (1),  as  against  her  interest  in  the  premises. 

It  is  contended  that  plaintiff's  lien  statement  was  insuffi- 
cient, in  that  it  did  not  correctly  state  the  date  upon  which 
the  work  was  completed,  which  was,  in  fact,  on  May  26th. 
This  date  was  fixed  as  on  June  1st  in  the  statement,  which 
was  filed  within  sixty  days  from  the  day  on  which  the  last 
item  of  work  was  performed.  No  such  hypercritical  objection 
as  this  can  be  allowed  to  stand  in  the  way  of  the  establish- 
ment of  a  claim  under  a  remedial  statute,  in  which  an  effort 
seems  to  have  been  made  to  render  captious  objections  and 
strict  technicalities  unavailing  as  instruments  for  defeating 
its  purposes.  The  variance  as  to  dates  between  the  lien  state- 
ment and  the  proof  was  clearly  immaterial. 

Finally,  the  appellants  urge  that  their  so-called  ^'second 
defense"  should  have  been  sustained,  and  the  action  dis- 
missed, because  of  the  pendency  of  another  action,  previously 
oommenced,  to  foreclose  the  same  lien. 

Conceding,  without  deciding,  that  a  second  action  could 
not  have  been  brought  pending  an  appeal  in  which  a  super- 
sedeoi  bond  had  been  filed,  it  may  be  said  that  it  nowhere 
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Appears  in  the  record  that  prior  to  the  bringing  of  this  action 
itn  appeal  had  been  perfected,  or  a  bond  filed  in  the  other. 
The  allegationBi  at  best,  are,  that  prior  to  the  entry  of  any 
judgment  of  dismissal,  these  appellants  filed  a  bond,  and  per- 
fected their  appeal.    The  answer  is  scant  in  its  averments, 
and  lacks  precision  as  to  when  these  steps  were  taken.    The 
former  action  could  have  been  efiectually  dismissed  and 
ended,  so  far  as  plaintiff's  right  was  concerned  to  commence 
Sinew,  without  an  entry  of  judgment:  Page  v.  MiteheU^  87  Minn. 
868;  NiehoU  v.  State  Bankj  45  Minn.  102.    If  this  was  the 
real  situation  when  he  began  the  present  action,  the  facts 
oould  not  have  been  interposed  as  a  plea  in  abatement,  be- 
cause, to  render  a  plea  of  this  kind  good,  it  is  essential  to  aver 
wkt  least  that  the  appeal  was  taken  and  the  eupenedeae  filed 
prior  to  the  commencement  of  the  present  suit:  Jenkins  v. 
Pepwm^  2  Johns.  Cas.  812;  Hailman  v.  BuehvMM^r^  8  IlL  498. 
It  is  obvious  that  the  taking  of  an  appeal  and  the  filing  of  a 
mipersedeae  bond  by  these  defendants  subsequently  to  the 
commencement  of  this  action  could  not  be  allowed  to  relate 
back  so  as  to  absolutely  deprive  the  plaintiff  of  a  right  which 
was  his,  and  had  been  properly  exercised,  or  so  as  to  annul 
and  defeat  proceedings  taken  at  a  proper  time:  See  Woolfolk 
T.  BrunSf  45  Minn.  96. 

Order  affirmed.  ^_^ 

MsoHAinoli  Lnor.  ~  MiaBnro  Womah's  SsPAkiTS  Pbopsbtt  b  tabjeol 
to  a  machmie'i  lien,  althoagh  the  oontnok  wm  made  with  her  hneband  alom^ 
If  she  it  oognisini  of  the  progreie  of  the  work,  and  ooneents  to  ite  being 
donei  Bode^  t.  Thaekeura,  143  Pa.  8t  171  (  24  Am.  St.  Rep.  626;  Sevan  r. 
f%adbara,  143  Pa.  St.  182;  24  Am.  St  Rep.  S29;  contra,  Flcumerp  t.  Bohr- 
Moyer,  46  Gonn.  658;  83  Am.  Rep.  86;  Lauer  t.  Bandom,  43  Wis.  666;  28 
Am.  Rep.  671.  The  baeia  of  the  iiabUily,  where  it  it  admitted,  ia  the  agenoy 
of  the  hnabaad,  whioh  ia  presamed  from  the  aubeaqnent  aoti  of  the  wifo 
ratifying  hie  arrangements:  Bradford  r,  Petenon,  80  Neb.  06;  HoweU  r. 
ffathawaiff  2S  Neb.  807.  In  North  Carolina  the  eeparate  estate  of  a  married 
woman  oannot  be  snb]eoted  to  the  satiafaotion  of  a  lien  for  improrementa 
thereon,  althongh  the  improvements  were  made  with  her  knowledge,  nnlesa 
the  oontraot  on  which  ^  lien  ia  based  was  ezeenied  in  the  manner  pro* 
aoribed  by  lawi  Thompoon  t.  Tajflor,  110  N.  0.  70;  Weir  r.  Page,  100  N.  a 
220l  In  Kentnoky  the  oontraot  must  be  signed  by  the  wife,  to  make  her 
liable:  Paumore  r.  Eaetin,  00  Ky.  380.  For  a  oasa  in  whioh  the  oridenoa 
was  held  to  be  insnffioient  to  show  the  wife's  kaoiwladge  of  the  contract,  or 
the  ageney  of  the  hnaband,  see  OaUeU  t.  Ferffneeem,  8  Wash.  641.  Bridenoa 
that  the  wife  saw  and  oonTersod  about  the  work  Is  competent:  McOarthif 
T.  CaidweU,  43  Minn.  442.  As  to  the  averments  necessary  in  a  mechanic's 
Uen  filed  on  a  wife's  separate  property,  see  Shryock  v«  Budsman,  121  Pa.  St 
248;  KeOy  t.  MeOthee,  137  Pa.  St.  443. 
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fbcnmn^  am  vktwees  a  Mobtqaoob  ahd  Mobtgaoxb.  —A  eoonter 
back  bar*  the  one  fawtMied  to  ihm  floor  and  the  other  to  the  wall  hj 
naila  and  aorewa,  ia  a  boilding  nsed  aa  a  aalooot  aie  part  of  the  m^STt  aai 
paaa  aa  aaoh  on  the  foreolosnre  of  a  mortage. 

Wilkinson  and  (yBrien^  for  the  appellant. 
A.  A.  Miller^  for  the  respondent. 

MiTOHELL,  J.  A  Mrs.  Beaupre  owned  a  lot  and  bnflding 
which  she  and  her  husband  used  and  occupied  as  a  hotel 
and  saloon.  In  the  room  used  as  a  saloon  was  a  bar  oonaisi- 
ing  of  a  counter  and  ^  back  bar/'  the  one  fastened  to  the  floor 
and  the  other  to  the  wall  of  the  building  by  nails  and  screws. 
The  Beaupres  mortgaged  the  realty  to  one  Bush.  The  mort- 
gage was  foreclosed,  and  the  property  bid  in  at  the  mortgage 
sale  by  Bush,  who  became  the  owner  in  fee,  and  subsequently 
conveyed  to  defendant.  After  Bush  had  acquired  title  nnder 
the  foreclosure,  Beaupre  executed  to  plaintiff  a  bill  of  sale  of 
all  the  furniture  and  saloon-fixtures  in  the  building.  Plain- 
tiff claims  the  bar  under  this  bill  of  sale.  The  defendant 
claims  it  under  his  deed.  The  only  question  is,  whether,  upon 
the  above  facts,  the  bar  was,  as  between  these  parties  or  those 
under  whom  they  claim,  personal  property,  or  a  part  of  the 
realty,  which  passed  by  the  mortgage  from  the  Beaupres  to 
Bush.  The  general  rule  as  to  fixtures  between  vendor  and 
vendee,  mortgagor  and  mortgagee,  is,  that  all  annexations  to 
the  realty  pass  by  the  deed  or  mortgage,  unless  excepted  in 
express  terms  from  the  conveyance.  In  view  of  the  ose  to 
which  the  building  was  put,  the  accessory  character  ot  the 
bar  to  that  use,  and  the  fact  that  it  was  actually  physically 
attached  to  the  building,  we  have  no  doubt  that  it  was,  as  be* 
tween  the  mortgagor  and  mortgagee,  a  part  of  the  realty,  and 
passed  by  the  mortgage.  There  is  nothing  in  the  point  that 
the  parties  treated  it  as  personal  property.  There  is  no  ma- 
terial evidence  to  that  effect  The  only  thing  in  the  least 
tending  to  prove  any  such  thing  was  an  act  on  pari  of  de- 
fendant's cashier  in  the  nature  of  an  admission,  made  long 
after  all  these  transfers,  which  oould  not  aflEsot  tbe  pcoperif 
rights,  already  fixed,  of  either  parly. 

Order  affirmed* 
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FixruBia  as  bstwbbh  Mobtoaoob  akd  Mobtoagu. — Whatever  If 
placed  in  a  bvilding  anbjeet  to  a  mortgage,  to  earry  ont  the  purpose  for  which 
it  wae  erected,  and  pennanently  to  increase  its  valae  for  oocnpatioQ  or  nse^ 
a1  though  it  may  be  removed  without  injary  to  itself  or  the  building,  becomes 
part  of  the  realty:  BopetoeU  Milk  ▼.  Taunion  Sao.  Bank,  150  Mass.  519;  15 
▲m.  St.  Rep.  235.  As  to  tests  for  determining  what  are  fixtores,  see  note 
to  Latenton  ▼.  Standard  Soap  C<k,  13  Am.  St.  Rep.  153;  note  to  RoaarilU 
efe.  iOs.  Co.  T.  Iowa  eie,  Mia.  Co.,  22  Am.  St.  Rep.  376.  See  also  Hill  t. 
Mundp,  89  Ky.  36;  PadgeU  t.  Okveland,  33  &  a  339.  Monographio  notes 
u.i  fixtures  will  be  found  appended  to  Hunt  ▼•  MuUanpkif,  14  Am.  Dec  303; 
Ora^  y.  Holdship,  17  Am.  Dee.  686-496;  sad  OUumwa  WooUen  MIU  Co.  r. 
MmwUg,  24  Am.  Rep.  726-732. 
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(48  MllTMBSOTA,  18Q.) 

OuABAirrr.  —  Onb  Who  Guabantms  thb  CoLLxonoir  ov  a  Pboiobsobt 
NoTB  agrees  to  pay  the  ^ebt  in  case  it  cannot  be  collected  ont  of  tbs 
principal  debtor  hy  the  exercise  of  due  and  reasonable  diligence^  and 
this  is  usually  a  resort  to  the  ordinary  course  of  the  law,  oonaiitlng  of 
obtaining  Judgment,  issuing  execution,  and  having  it  returned  unsatisfied. 

Ovabantt  ov  CoLLBcnov  or  Kotks  Sbcured  bt  Mobtgaob. -- If  the 
holder  of  a  note  secared  by  a  mortgage  sells  it,  guaranteeing  its  collect 
tion,  and  at  the  same  time  assigning  the  mortgage  to  the  purchaser,  the 
latter  oannot  maintain  an  action  upon  the  guaranty  until  he  has  resorted 
to  the  mortgage^  where  it  is  conceded  to  be  adequate  security  for  the  debt. 

Action  upon  a  contract  of  gnarantj  made  by  the  defendants 
at  the  time  of  Belling  and  assigning  a  note,  which  contract  was 
as  follows:  "For  value  received,  we  hereby  guarantee  the  col. 
lection  of  the  within  principal  note,  and  of  the  interest  notes 
thereto  attached.'*  Judgment  in  favor  of  the  defendants; 
plaintiff  appealed. 

Fred  W.  Reed,  for  the  appellant. 

Cchb  and  Wheelwright,  for  the  respondent. 

Mitchell,  J.  One  Paulson  executed  a  promissory  note  to 
one  Penney,  and  at  the  same  time  executed  to  him  a  mort- 
gage on  certain  real  estate  to  secure  its  payment.  Penney 
was  the  secretary  of  the  defendant  company,  and  although 
the  fact  does  not  distinctly  appear,  and  probably  is  not  n)a- 
terial,  we  infer  that  the  note  and  mortgage,  although  taken  in 
the  name  of  Penney  for  convenience,  were  in  fact  the  property 
of  the  defendant.  Subsequently,  and  before  the  maturity  of 
the  note,  the  defendant  sold  it  to  the  plaintiff,  guaranteeing  its 
collection,  and  at  the  same  time,  and  as  part  of  the  same  trans* 
action^  sold  and  transferred  to  plaintiff  the  mortgage,  and 
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caused  Penney  to  execute  to  him  the  proper  instrament  of 
assignment.  Paulson,  the  maker,  is  utterly  insolvent,  but  the 
plaint! AT  has  never  resorted  to  the  mortgage  Becurity,  or  at* 
tempted  in  any  manner  to  collect  the  note  out  of  it,  although 
it  is  sufficient  to  pay  the  debt.  A  demurrer  to  an  answer  set- 
ting up  these  facts  as  a  defense  to  an  action  brought  on  the 
guaranty  presents  the  question  whether,  upon  the  facts  stated, 
defendant's  contract  of  guaranty  is  conditioned  upon  plain- 
tiff's first  resorting  to  and  exhausting  the  mortgage  security. 
The  first  step  towards  ascertaining  defendant's  liability  is  to 
determine  the  meaning  of  a  contract  guaranteeing  collection. 
The  whole  law  on  this  subject,  stated  generally,  is,  that  the 
guarantor  agrees  to  pay  the  debt  in  case  it  cannot  be  collected 
out  of  the  principal  debtor  by  the  exercise  of  due  or  reasonable 
diligence.  The  condition  of  the  guarantor's  liability  is  the 
exercise  of  this  degree  of  diligence  on  part  of  the  creditor,  and 
his  inability  thereby  to  collect  the  debt,  and  the  corresponding 
duty  of  the  creditor  is  to  exercise  such  diligence  before  resort- 
ing to  the  guaranty.  Courts,  in  attempting  to  give  a  fixed 
and  inflexible  meaning  to  a  term  which  is  in  its  nature  in« 
capable  of  it,  have  sometimes  defined  '*  due  or  reasonable  dili* 
gence,"  in  such  cases,  as  a  resort  to ''  the  ordinary  course  of  the 
law,"  which,  in  turn,  they  have  defined  as  obtaining  judgmenti 
issuing  an  execution,  and  its  return  unsatisfied.  An  illustra- 
tion of  this  is  found  in  Stone  v.  Rockefeller^  29  Ohio  St.  625^ 
cited  by  plaintiff. 

As  an  almost  necessary  result  of  such  definitions,  some 
courts  have  held,  on  the  one  hand,  that  due  diligence  requires 
the  creditor  to  first  prosecute  an  action  against  the  principal 
debtor  to  judgment  with  a  return  nuUa  bonaj  although  it  is 
absolutely  certain,  in  advance,  that  this  will  be  fruitless,  and 
on  the  other  hand,  that  this  is  all  that  due  diligence  requires, 
and  that  the  creditor  is  not  required,  also,  to  resort  to  mort- 
gage or  other  collateral  securities,  although  they  may  be  in 
all  respects  ample  and  available.  In  view  of  the  fact  that 
the  end  to  be  attained  is  the  collection  of  the  debt,  the  con- 
sistency  of  such  rulings,  or  why  due  or  reasonable  diligenoe 
should  necessarily  be  limited  In  all  cases  to  the  prosecution 
of  a  personal  action  against  the  debtor,  is  not  entirely  ap- 
parent. But  without  deciding  what  the  rule  is,  where  the 
mortgage  security  was  given  by  the  debtor  directly  to  the 
creditor,  and  not  furnished  by  the  guarantor,  we  think  that^ 
upon  both  principle  and  authority,  it  must  be  held  that  where 
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a  party  holding  a  note  secured  by  mortgage  sells  the  note, 
guaranteeing  its  collection,  and  at  the  same  time,  and  as  part 
of  the  same  transaction,  assigns  the  mortgage,  thereby  fur* 
nishing  the  purchaser  the  means  of  obtaining  payment,  in 
whole  or  in  part,  the  plain  import  of  the  guarantor's  contract 
ifl  that  he  will  pay  the  debt,  provided,  on  due  diligence,  it 
-cannot  be  collected  ont  of  the  debtor  or  out  of  the  mortgage. 
Construed  in  the  light  of  the  facts,  this  must  haye  been  the 
nnderstanding  of  the  parties.    A  persoo  guaranteeing  such  a 
debt^  and  assigning  the  mortgage  with  it,  mutt  ha^e  contem- 
plated a  oollection  by  means  of  the  mortgage,  and  that  he 
would  not  be  looked  to  until  the  creditor  had  resorted  to  that, 
if  available:  Barman  v.  Carharit^  10  Mich.  838;  Johnson  v. 
Shepardj  85  Mich.  115;  Borden  v.  GUbeHj  18  Wia  670;  Brain* 
4grd  V.  BeynoUk^  86  Vt.  614.    We  have  found  no  case  to  the 
4X>ntrary,  except  Day  v.  Elmore^  4  Wis.  190,  which  is  silently 
overruled  in  Borden  v.  Oilbert^  13  Wis.  670.    Jones  v.  A^ford^ 
79  N.  C.  172,  is  really  not  an  authority;  for  in  that  case  the 
purchaser  positively  refused  to  take  an  assignment  of  the  note 
and  mortgage,  saying  that  he  preferred  the  guaranty  alone, 
and  no  formal  assignment  of  the  mortgage  was  ever  nuide. 
Cases  of  sureties  and  guaranties  of  payment  atOi  of  ooacse^  not 
in  point. 

Order  a£Srmed«  _^__^ 

OtrAKAinrr  of  OoLUKrmv  is  an  nndertaktng  by  the  gnvantor  thai  a  debt 
will  be  paid,  if  preper  measures  to  collect  it  are  taken  within  a  reasonable 
time  after  it  becomes  payable:  Oraig  t.  ParkU,  40  N.  Y.  181;  100  Am.  Dea 
409;  and  that  the  payee  shall  diligently  prosecute  the  maker  without  snccessi 
JenBnt  r.  WWtiMon,  107  N.  a  707;  22  Am.  St  Rep.  911;  Tobm  CamUng  Co. 
T.  Fnuer,  81  Tex.  407.  It  cannot  be  enforced  until  legal  proceedings  to  col. 
leet  hare  been  instituted  and  prored  ineffectual,  althongh  the  principal  may 
hare  been  Insolrent:  Bosman  t.  Ahdey,  89  Mich.  710;  33  Am.  Bepw  447. 
CmOra,  BradbeU  t.  Ru^  23  Minn.  486;  23  Am.  Rep.  703.  The  distinction 
between  guaranty  of  payment  and  guaranty  of  collection  is,  that  the  former 
is  an  absolute  unconditional  undertaking  on  the  part  of  the  guarantor  that 
the  maker  will  pay  the  note,  while  the  latter  is  an  undertaking  to  pay,  if 
payment  cannot^  by  reasonable  diligence,  be  obtained  from  the  principal 
debtor:  Oowiet  t.  Peck,  56  Conn,  261;  3  Am.  SI  Rep.  44,  and  note.  In  an 
action  on  a  guaranty  d  payment^  indorsed  on  a  non-negotiable  instrument, 
it  is  not  neoeisary,  in  order  to  fix  the  guarantor's  liability,  to  prore  demand 
of  payment  from  the  principal  debtor,  and  notice  to  the  guarantor  of  non- 
payment^ nor  the  nse  of  due  diligenee  in  pursuing  the  principal  by  legal 
process:  Oarrott  County  San,  Bank  t.  Strothert  28  8.  C.  604,  in  which  case 
there  is  a  fnll  reriew  of  authorities!  BmngerfMrd  w»  (yBrim^  t7  Minn.  806. 

▲M.  a&  air..  Vok  zxxL— 40 
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Willis  v.  Mabon. 

[48  MiNMBSOTA,  14a] 
OOllSTITUTIONAL    LlABILIXr — CORPORATB    LIABILITY   OV  StOOKHOLDBR. 

Under  a  provision  of  a  state  constitution  declaring  that  each  atookholdar 
in  a  corporation  shall  be  liable  to  the  amonnt  of  the  stock  held  by  lum, 
each  is  liable  for  corporate  debts,  in  addition  to  the  risk  of  losing  ths 
amount  of  his  stock,  though  he  has  paid  therefor  in  folL 

CfoiiamTDnoNAL  Law  —  Corpoaatb  Liabilttt  ov  Stockholdkb,  Pbovis- 
ZOH  ooNOBitNiNQ,  IB  SBLV-BXCCiTTiNa.  —  The  clausc  in  the  ttato  eonati- 
tution  of  Minnesota  declaring  that  each  stockholder  shall  be  liable  Cor 
the  debts  of  the  corporation  to  the  amonnt  of  the  stock  held  bj  him  im 
self-executing. 

Oovsnrunoif  AL  Law.  —  A  PaoYzsioN  cm  a  Statb  Constitdtioh  uuwr  bs 
Rkgaudbd  as  SBLT-xxBOUTiiro,  if  the  nature  and  extent  of  tho  right 
oonferred  and  the  liability  imposed  are  fixed  by  the  oonstitntion  itself 
•o  that  they  can  be  determined  by  an  examination  and  oonstraotioii  cf 
its  terms,  and  there  is  no  language  indicating  that  the  subject  is 
to  the  legislature  for  action. 

flrATOTOBT  Rembdiis.  —  Bvcry  statute  made  against  an  injury, 

gricTance  impliedly  gives  a  remedy  for  it;  if  no  remedy  is  expressl/ 
giren,  the  party  has  an  action  upon  the  statute. 

OoHSTiTUTioNAL  Law  —  Rbmbdhs.  —  If  a  Statb  Oonstitdtiov  D»nr.Air— 
THAT  A  Liabilttt  shall  Exist  in  certain  specified  circnmataaoes,  an 
action  may  be  maintained  to  enforce  such  liability*  without  there  being 
any  legislation  upon  the  tubjectw  Otherwise  the  legislature,  by  its  in* 
action,  might  depriTe  the  parties  of  rights  guaranteed  to  thom  by  tho 
oonstitntion. 

OwsnTDTioNAL  Law.  —  SuBJior  OV  AV  Aor  n  Sutfioixntlt  ExntnsKD 
in  its  title  when  it  is  to  amend  a  pre-existing  act,  the  title  of  whi<di  is 
recited  verbaUm  in  the  title  of  such  amendatory  act|  but  without  men- 
tioning  the  year  of  its  enactment. 

InOLTXNOT  OV  CORPOBATION  —  EPrBOT    ON    LlABIUTT    07   StOOKHOLDXBS. 

—If  a  corporation  is  adjudged  to  be  insolvent  upon  the  petition  of  its 
ereditors,  and  a  receiver  is  appointed,  who  administers  its  assets  and  dis- 
tributes their  proceeds  among  those  creditors,  who  executed  releasea  as 
required  by  statute,  such  releases  do  not  affect  the  personal  liability  of 
the  stockholders,  if  the  statute  declares  that  a  release  sxeouted  thero- 
nnder  shall  not  operate  to  discharge  any  other  party  liable  as  surety^ 
guarantor,  or  otherwise,  for  the  same  debt. 

Action  against  Mabon  and  others,  who  were  Btockholders 
in  the  St.  Paul  Sanitation  Company,  a  business  corporation, 
to  enforce  their  personal  liability  under  section  10,  article  3, 
of  the  constitution  of  Minnesota,  declaring  that  ''each  stock* 
holder  in  any  corporation  (excepting  those  organized  for  the 
purpose  of  carrying  on  any  kind  of  manufacturing  or  mechan- 
ical business)  shall  be  liable  to  the  amount  of  stock  held  or 
owned  by  him."  The  defendants  in  their  answer  averred  that 
the  corporation  was  adjudged  insolvent,  July  17|  1889,  on  peti- 
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tion  of  its  creditors;  that  a  receiver  was  thereupon  appointed^ 
who  converted  its  assets  into  money,  and  that  plaintiff  was  one 
of  the  creditors  who  proved  their  claims,  received  dividends^ 
and  filed  releases.  To  this  answer  the  plaintiff  demurred,  and 
the  demurrer  being  sustained,  the  defendants  appealed. 

Jamet  H.  FooUj  for  the  appellant 

/•  C  and  W.  H.  Michael^  for  the  respondent. 

Mitchell,  J.  1.  This  was  an  action  brought  by  a  creditor 
of  an  insolvent  corporation  to  recover  from  certain  of  its  stock- 
holders on  their  individual  liability  for  the  corporate  debts, 
under  what  is  commonly  called  *'  the  double  liability  clause  " 
of  the  constitution,  which  provides  that  ^  each  stockholder  in 
any  corporation  (excepting  those  organized  for  the  purpose  of 
carrying  on  any  kind  of  manufacturing  or  mechanical  busi* 
ness)  shall  be  liable  to  the  amount  of  stock  held  or  owned  by 
him'':  Art  ten  (10),  sec.  three  (8).  The  principal  ques- 
tion in  the  case  is,  whether  this  provision  of  the  constitution 
is  self-executing,  or  whether  it  requires  legislation  to  carry 
it  into  effect  The  same  question  is  also  involved  in  the  two 
cases  otMeKusick  v.  Seymowr^  48  Minn.  158,  172,  submitted 
at  a  later  day  of  the  present  term,  and  has  been  exhaasl» 
ively  argued  in  both  cases.  Some  points  were  made  bycouiP 
sel  in  one  case  that  were  not  urged  in  the  other;  but  as  tbo 
question  is  common  to  both  cases,  and  as  there  was  an  under- 
standing among  counsel  that  all  arguments  presented  in  either 
should  be  considered  in  both,  we  shall  endeavor  to  fully  de- 
termine the  question  in  the  present  opinion.  In  addition  to 
this  main  question,  counsel  for  the  appellants  in  the  first  case, 
infra^  urged  that  this  constitutional  provision  is  not  intended 
to  impose  any  ^'  double  liability ''  upon  stockholders,  but  sim* 
ply  means  that  they  shall  be  bound  to  pay  for  their  stock  once 
its  '*  face  amount,"  any  device  or  agreement  to  the  contrary 
notwithstanding,  and  that,  having  once  paid  for  their  stock 
in  full,  they  are  not  further  liable.  Except  for  the  eminence 
of  the  counsel  who  have  advanced  this  view,  we  would  not 
deem  it  entitled  to  serious  consideration.  While  no  fixed  form 
of  words  has  been  adopted  to  express  the  idea,  yet  provisions 
couched  in  more  or  less  similar  language  have  been  fre- 
quently incorporated  into  constitutions  and  statutes,  and  have 
been  uniformly  understood  and  construed  as  providing  for 
an  individual  liability  of  stockholders  for  corporate  debts, 
in  addition  to  this  risk  of  losing  the  amount  of  their  stock. 
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This  is  the  meaning  which  has  been  iDvariably  attached  to 
this  provision  of  our  constitution.  It  is  the  one  attributed 
to  it  by  this  court  in  numerous  cases,  although  never  in  the 
form  of  a  direct  and  authoritative  decision;  and  we  do  not 
believe  that  the  construction  now  sought  to  be  placed  upon 
it  ever  occurred  to,  or  was  ever  advanced  by,  any  one,  until 
suggested  by  counsel  in  the  preeetit  case.  Any  each  con- 
struction would  render  the  provision  meaninglaBS  and  use- 
less, for  all  that  would  be  accomplished  by  it  was  already 
fiilly  covered  by  the  law.  If  a  person  had  subscribed  for 
stock,  and  bad  not  paid  for  it  the  amount  agreed,  of  course  he 
was  liable  to  the  corporation,  and,  through  it,  to  its  creditors; 
and  if  the  stock  had  been  issued  to  him  as  paid-up  stock,  when 
not  in  fact  paid  for,  under  such  circumstances  as  to  operate 
as  a  fraud  upon  creditors,  he  was,  upon  well-settled  principles, 
liable  to  them  as  for  unpaid  stock  subscriptions.  The  con- 
struction contended  for  would  give  the  public  no  security  be- 
yond what  they  already  had  under  the  existing  law.  Its 
absurdity  is  rendered  apparent  when  considered  in  connection 
with  the  amendment  of  November  5,  1872,  inclosed  in  paren- 
theses; for  then  the  whole  section  would  mean,  that  while  the 
stockholders  in  all  other  corporations  should  be  liable  to  pay 
once  for  their  stock  at  its  face  amount,  yet  stockholders  in 
manufacturing  corporations  need  not  be  required  to  do  sa 
The  obvious  intention  of  the  provision  was  to  add  to  the  ordi- 
nary liability  of  a  corporation  for  its  debts  the  individual 
liability  of  the  stockholders,  to  a  limited  amount,  and  that 
the  measure  of  that  liability  should  be  a  sum  equal  to  the 
amount  of  stock  owned  or  held  by  them.  This  stock  is  not 
the  subject  of  the  liability,  but  the  measure  of  it;  in  other 
words,  the  stockholders  are  liable,  not  for  the  stock,  but,  in 
addition  thereto,  for  a  sum  measured  by  the  amount  of  the 
stock. 

2.  This  brings  us  to  the  main  question,  vis.,  whether  this 
provision  of  the  constitution  is  self-executing.  That  such  has 
been  the  general  understanding  of  the  bench,  bar,  and  busi- 
ness men  in  this  state  is  conceded.  This  court  has,  in  a  long 
line  of  cases,  assumed  that  such  was  the  fact:  Dodge  v.  ifin- 
nesota  Flaatic  Slate  Roofing  Co,^  16  Minn.  868;  AUen  v.  WaUh^ 
25  Minn.  643;  State  v.  Minnesota  Thresher  Mfg.  Co.^  40  Minn. 
213;  Mohr  v.  Minnesota  Elevator  Co.,  40  Minn.  843;  Arthur  v. 
WUlius,  44  Minn.  409;  Densmore  y.  Shepard,  46  Minn.  54. 
Andy  BO  far  as  we  are  aware,  the  correctness  of  this  view  has 
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never  been  questioned  or  donbted  in  any  conrt,  until  one  of 
the  counsel  in  this  case  interposed  a  brief  in  Arthur  r.  WiUiuBf 
44   Hinn.  409,  in  which  he  took  the  position  for  which  he 
now  contends.    Of  course  it  is  true,  as  counsel  suggests,  thai 
this  court  has  never  before  been  called  on  to  decide  the 
question,  and  that  mere  assumption  on  the  part  of  either 
bench  or  bar  does  not  make  a  thing  law;  but,  on  the  other 
hand,  it  is  also  true  that  a  construction  which  has  for  a  third 
of  a  century  been  accepted  by  every  one  as  so  obviously  oor* 
rect  as  never  to  have  been  questioned  or  doubted  is  much 
more  likely  to  be  right  than  a  newly  discovered  one,  suggested 
at  this  late  day  by  the  emergencies  of  present  litigation.    The 
fact  that  no  such  view  ever  before  suggested  itself  to  the  minds 
of  court  or  counsel  in  the  numerous  cases  where  the  point 
might  have  been  made,  and  where  it  was  to  the  interest  of 
counsel  on  one  side  or  the  other  to  make  it,  certainly  raises  a 
strong  presumption  against  it.    Moreover,  as  the  generally 
accepted  view  has  doubtless  long  been  the  basis  of  the  credit 
of  corporations,  it  ought  not  now  to  be  disturbed,  unless  clearly 
wrong.    But  if  the  question  Was  entirely  one  of  first  impresr 
Bion,  we  have  no  doubt  as  to  how  it  should  be  determined. 
A  constitution  is  but  a  higher  form  of  statutory  law,  and  it 
is  entirely  competent  for  the  people,  if  they  so  desire,  to  incor- 
porate into  it  self-executing  enactments.    These  are  much 
more  common  than  formerly,  the  object  being  to  put  it  beyond 
the  power  of  the  legislature  to  render  them  nugatory  by  refus- 
ing to  enact  legislation  to  carry  them  into  effect.    Prohibitory 
provisions  in  a  constitution  are  usually  self-executing  to  the 
extent  that  anything  done  in  violation  of  them  is  void.    But 
instances  of  affirmative  self*exeeuting  provisions  are  numerous 
in  almost  every  modem  constitution.    For  instances  of  this, 
■ee  State  v.  Wegton,  4  Neb.  216;  Thoma9  v.  Owen$,  4  Md.  189; 
Ayndclf  v.  Taylor^  43  Ala.  420;  IfiUer  r.  Marx^  66  Ala.  822; 
Peofte  T.  Hoge^  55  CaL  612. 

Without  stopping  to  specify,  it  will  be  found,  on  examina- 
tiott,  that  our  own  constitution  abounds  in  provisions  that  are 
unquestionably  self-executing,  and  require  no  legislation  to 
put  them  into  operation.  The  question  in  every  case  is, 
whether  the  language  of  a  constitutional  provision  is  addressed 
to  the  courts  or  the  legislature,  —  does  it  indicate  that  it  was 
intended  as  a  present  enactment,  complete  in  its^  ^s  defini- 
tive legislation?  or  does  it  contemplate  subsequent  legislation 
to  carry  it  into  efiEedf    Thia  is  to  be  determined  from  a  con* 


630  Willis  v.  Mabun.  [Minn. 

eideration,  both  of  the  language  used  and  of  the  intrinsic  na- 
ture of  the  provision  itself.  If  the  nature  and  extent  of  the 
right  conferred  and  of  the  liability  imposed  is  fixed  by  the 
provision  itself,  so  that  they  can  be  determined  by  the  exam- 
ination and  construction  of  its  own  terms,  and  there  is  no 
language  used  indicating  that  the  subject  is  referred  to  the 
legislature  for  action,  then  the  provision  should  be  construed 
as  self-executing,  and  its  language  as  addressed  to  the  courts. 
In  almost  every  case  cited  by  appellants  in  which  a  constita- 
tional  provision  has  been  held  not  self-executing,  it  will  be 
found  either  that  its  language  indicated  an  intention  that 
legislation  should  be  had  to  carry  it  into  effect,  or  thai  the 
nature  of  the  provision  itself  was  such  as  to  render  such  legis- 
lation necessary. 

To  the  first  class  may  be  referred  the  provision  in  the  con- 
stitution of  Missouri  (quite  different  from  that  in  ours)  ooo- 
sidered  in  the  case  of  MorUy  y.  Thayer^  3  Fed.  Bep.  737, 
although  that  case  really  only  decided  that  the  plaintiff  could 
not  recover,  because  he  had  not  followed  the  remedy  provided 
by  statute.    To  the  same  class  belongs  the  case  of  Jerman  v. 
Benton^  79  Mo.  148,  although  it  seems  to  have  been  assumed, 
without  argument  or  consideration,  that  the  constitutional 
provision  there  considered  required  legislation  to  carry  it  into 
effect.    To  the  second  class  belongs  Bowie  v.  Lott^  24  La.  Ann. 
214,  in  which  it  was  held  that  a  constitutional  provision  thai 
^  all  lands  sold  in  pursuance  of  decrees  of  courts  shall  bo 
divided  into  tracts  of  from  ten  to  fifty  acres  "  required  leg^ 
lation  to  carry  it  into  effect.    This  is  plain  from  the  very  nac 
ture  of  the  provision.    It  furnishes  no'  vMdus  operandi^  and 
does  not  provide  how  or  by  whom  the  land  was  to  be  divided, 
nor  determine  the  exact  size  of  the  tracts.    It  was  evidently 
a  mere  general  direction  to  the  legislature.    To  the  same  clan 
may  be  referred  the  case  of  Missouri  etc.  Ry  Co.  v.  Texa%  «fc. 
Ky  Co.y  10  Fed.  Rep.  497,  involving  a  provision  in  the  con- 
stitution of  Texas  that  *'  every  railroad  company  shall  have 
the  right  with  its  road  to  intersect,  connect  with,  or  cross  any 
other  railroad,"  although  all  that  was  decided  in  that  case 
was  that  the  defendant  railway  company  could  not,  on  its 
own  motion,  make  the  crossing  without  the  consent  of  the 
defendant,  or  without  resort  to  legal  proceedings  in  which  the 
conditions  and  limitations  under  which  such  right  should  be 
exercised  should  be  judicially  fixed  and  determined.    Oroves  v. 
Slaughter^  15  Pet.  449, 499,  cited  by  appellant^  perhaps  goes  fur- 
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ther  than  any  other  case  in  holding  a  constitutional  provision 
not  Balf-execating;  but  its  weight  as  an  authority  is  much 
weakened  from  the  facts  that  it  was  not  considered  by  a  full 
bench,  and  was  decided  by  a  divided  court.  Justice  Story 
being  one  of  the  dissenters.  Moreover,  it  seems  dlfiBcult  to 
reconcile  the  decision  in  that  case  with  the  rule  that  prohibi- 
tory oonstiiutional  provisions  are  self-executing  to  the  extent 
that  anything  done  in  violation  of  them  is  void;  or  the  fur- 
ther  rule,  which  that  court  has  always  professed  to  follow, 
thai  it  would  adopt  the  construction  given  to  the  constitution 
and  laws  of  a  state,  not  conflicting  with  those  of  the  Union,  by 
the  highest  court  of  that  state. 

Of  all  the  cases  cited  by  appellant,  the  one  most  relied  on 
is  that  of  French  v.  Teschemaeh$r^  24  Cal.  518.    The  constitu- 
tioQ  of  California  provided:  ^Sec.  82.  Dues  from  corpora- 
tions shall  be  secured  by  such  individual  liability  of  the 
oorporators  and  other  means  as  may  be  prescribed  by  law.'* 
**8ec.  86.   Bach  stockholder  of  a  corporation  or  joint-stock 
association  shall  be  individually  and  personally  liable  for  his 
proportion  of  all  its  debts  and  liabilities."    The  court  held 
that  section  thirty-six  (86)  was  not  self-executing.    But  the 
decision  was  mainly  based  upon  two  considerationa    The 
first  was,  that  while  this  section  provided  that  each  stock- 
holder should  be  liable  for  his  proportion  of  the  corporate 
debts,  yet  it  did  not  determine  what  that  proportion  should 
be,  nor  prescribe  any  rule  by  which  it  should  be  ascertained. 
The  second  was,  that  section  thirty-six  (86)  was  to  be  read  in 
connection  with  section  thirty-two  (32),  which  was  evidently 
addressed  to  the  legislature.    No  such  considerations  exist 
here,  and  hence  we  do  not  think  that  the  case  is  in  point 
The  language  used  in  our  constitution  is  positive  and  manda- 
tory.   There  is  nothing  in  it  indicative  of  an  intention  that 
ancillary  legislation  should  be  had  to  carry  it  into  effect; 
neither  is  there  anything  in  the  nature  of  the  liability  im- 
posed, such  as  to  render  any  such  legislation  necessary.    It 
is  in  the  form  of  a  present,  complete  enactment,  which,  al- 
though elliptical  in  form,  definitely  fixes   the  nature  and 
amount  of  the  liability,  and  to  whom  the  liability  is  incurred. 
As  remarked  in  AUen  y.  WdUh^  26  Minn.  643,  ^*  it  declares 
the  creation  of  a  liability  to  the  extent  named  in  the  cases 
referred  to.''    It  is  true  that  a  question  might  arise  as  to 
whether  it  is  the  person  who  holds  the  stock  when  a  debt  is 
contracted,  or  the  one  who  holds  it  when  the  action  is  broughti 
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or  any  one  who  held  it  at  any  time  while  the  debt  existed, 
that  is  liable.  But  this  is  a  mere  question  of  constraction, 
which  would  exist  if  the  same  or  similar  language  were  used 
in  a  statute,  as  has  sometimes  been  the  case.  But  questkiii 
of  construction,  whether  of  a  constitution  or  a  statute,  are  for 
the  courts,  and  not  for  the  legislature.  In  fact,  all  the  ciitir 
cisms  of  the  appellant  upon  this  article  of  the  eoneiitutioa 
refer  merely  to  supposed  obscurities  in  its  meaning,  or  doubts 
as  to  its  construction;  and  the  logic  al  his  argument  iss  that 
it  is  for  the  legislature  to  construe  it,  and  determine  its  tms 
meaning.  According  to  his  view,  it  means  anything  or  noth- 
ing, according  as  the  legislature  see  fit  to  construe  itb  Bat 
the  people  meant  something  by  this  provision,  and  when  that 
meaning  is  judicially  determined  by  legrtimaie  roles  of  con* 
struction,  it  is  as  obligatory  on  the  legialatuie  as  on  any  ooe 
else. 

Much  stress  is  laid  upon  the  fact  that  this  provision  ceo* 
tains  no  remedy  for  enforcing  the  liability,  as  indicating  that 
it  was  not  intended  to  be  self-executing.  We  fail  to  perceive 
any  force  whatever  in  this  line  of  argument  The  maxim, 
Ubijus  ibi  remedium^  is  as  old  as  the  law  itself.  As  was  said 
by  IfOrd  Holt,  *'If  a  man  has  a  right,  he  must  have  a  means 
to  vindicate  and  maintain  it,  and  a  remedy,  if  he  is  injured 
in  the  exercise  and  enjoyment  of  it;  and  indeed  it  is  a  vain 
thing  to  imagine  a  right  without  a  remedy,  for  want  of  right 
and  want  of  remedy  are  reciprocal."  The  maxim  referred  t» 
gave  occasion  for  the  invention  of  that  foroo.  of  action  called 
*'ao  action  on  the  case."  The  principle  adopted  by  the  courts 
accordingly  was,  that  the  novelty  of  the  particular  complaint 
in  an  action  on  the  case  was  no  objection,  provided  an  injury 
cognizable  by  law  be  shown  to  have  been  inflicted  on  the 
plaintiff.  Every  statute  made  against  an  injury,  mischief,  or 
grievance  impliedly  gives  a  remedy;  for  if  no  remedy  be  ex- 
pressly  given,  a  party  has  his  action  upon  the  statute.  For 
example,  '4f  a  penalty  be  given  by  statute,  but  no  action  tat 
the  recovery  thereof  be  named,  an  action  of  4ebt  for  the  pen* 
alty  will  lie":  2  Dwarria  on  Statutes,  677.  So  where  astat* 
ute  requires  an  act  to  be  done  for  the  benefit  of  another,  or 
forbids  the  doing  of  an  act  which  may  be  to  his  injury,  though 
no  action  be  given  in  express  terms  by  the  statute  for  the 
omission  or  commission,  the  general  rule  of  law  is,  that  the 
party  injured  shall  have  an  action;  for  where  a  statute  gives 
a  right,  there,  although  in  express  terms  it  has  not  given  a 


Jan.  1892.]  Willis  v.  Mabon.  633 

remedy^  the  remedy  which  by  law  is  properly  applicable  to 
that  right  follows  as  an  incident:  Ashby  t.  White^  2  Ld.  Raym. 
938.     Henee,  in  the  present  ease,  it  was  not  necessary  that 
the  constitxition  should  have  expressly  giTon  a  remedy  by 
which  a  creditor  of  the  corporation  might  enforce  the  liability 
of  a  stockholder.    If  it  in  fact  created  such  a  liability  of  the 
latter  in  &Yor  of  the  former,  there  would  not  be  the  least 
trouble  in  framing  a  proper  complaint  in  an  action  to  enforce 
it     Of  course,  the  remedy  is  always  within  the  control  of  the 
legislatare,  and  may  be  changed  as  they  see  it,  provided  only 
it  lemains  adequate.    It  is  entirely  competent  for  them  to 
provide  a  new  and  statutory  remedy,  and  make  it  exclusive, 
if  they  see  fit.    An  inference  in  favor  of  appellant's  contention 
iB  scMBglit  to  be  drawn  from  the  history  of  this  provision  in  the 
eonstitutional  conTeotion.    In  the  form  in  which  it  is  now 
found,  this  provision  was  the  one  adopted  by  the  Democratic 
wing  ef  the  convention.    The  provision  first  adopted  was,  that 
^^propvision  shall  be  made  making  each  stockholder  individu- 
ally liable  to  the  amoont  of  stock  held  or  owned  by  him." 
Counsel  say,  and  doubtless  correctly,  that  this  would  not  have 
been  self-executing,  as  its  language  was  directed  to  the  legis* 
lature,  and  evidently  contemplated  legislation  to  carry  it  into 
effect.     In  this  form  it  was  adopted  by  the  committee  of  the 
wholes  and  then  referred  to  the  committee  on  phraseology  and 
revision,  who  reported  it  back  in  its  present  form  (^every 
Btocldiolder  shall  be  liable,"  etc.),  when  it  was  adopted  by 
the  cenTcntion*    To  our  minds,  the  material  change  which 
that  oomndttee  made  in  the  language  indicates  very  strongly 
that  the  jmrpose  of  the  change  was  to  put  the  provision  in  the 
form  of  a  sslf-executmg  enactment,  and  thus  place  it  beyond 
the  power  of  the  legislatm'e  to  defeat  the  object  sought  to  be 
aecoupliabed* 

An  arg^mnent  is  also  sought  to  be  drawn  from  subsequent 
legislative  construction.  We  attach  little  or  no  importance  to 
this.  An  arguoMot  either  way  mdght  be  made,  for  the  legis* 
lation  UfMrn  the  subject  of  the  individual  liability  of  stock- 
haUeKB  has  been  rariable,  and  not  uniformly  consistent  either 
with  the  theory  that  the  constitfition  itself  created  such  a  lia^ 
bilitjr,,  or  tibat  it  did  not  Upon  the  theory  that  it  did,  it  must 
be  ooalassed  thai  some  of  this  legislation  was  superfluous  and 
Its  repeal  unavailing.  On  the  other  hand,  it  may  be  said 
that,  in  passing  Laws  1878,  chapter  56,  making  stockholders 
in  maonfactoring  or  mechanical  corporations  liable  for  cor- 
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porate  debts  to  the  amount  of  stock  held  or  owned  by  tbem, 
the  legislature  must  have  assumed  that  the  constitution  itself 
created  such  a  liability  in  the  case  of  other  corporations,  for 
it  is  not  to  be  supposed  that  they  would  have  singled  oat 
manufacturing  corporations  as  the  only  ones  where  such  a 
liability  should  exist.  Moreover,  the  legislature  in  submit- 
ting, and  the  people  in  adopting,  the  amendment  of  1872 
excepting  corporations  organized  for  a  manufacturing  or  me* 
chanical  business  from  the  operation  of  article  ten  (10),  sec- 
tion three  (3),  of  the  constitution  must  have  supposed  that 
this  section  ex  propria  vigore  created  an  individual  liability 
on  the  part  of  stockholders,  for  otherwise  the  amendment  was 
useless  and  unnecessary,  unless  it  was- to  relieve  the  legisla- 
ture from  a  sort  of  moral  obligation  to  legislate  on  the  subject. 
8.  The  answer  in  this  case  alleges  that  in  July,  1889,  the 
defendant  corporation  was,  upon  petition  of  creditors  under 
the  insolvent  law  of  1881,  adjudged  insolvent,  and  a  receiver 
of  its  property  appointed  by  the  court,  who  had  fully  admin- 
istered the  corporate  assets,  and  distributed  the  proceeds 
among  those  creditors  who  executed  releases  to  the  corpora* 
tion  as  required  by  statute;  that  plaintiff,  in  January,  1890, 
executed  and  filed  such  a  release,  and  accepted  her  dividend 
from  the  receiver.  It  is  claimed,  under  the  doctrine  of  Mohr 
V.  Minnesota  Elevator  Co.^  40  Minn.  343,  that  this  releai^  of 
the  corporation  had  the  effect  of  also  releasing  the  stock- 
holders. The  plaintiff,  on  the  other  hand,  claims  that  the 
rule  of  that  case  was  changed  by  Laws  1889,  chapter  30,  en* 
titled  *'  An  act  to  amend  an  act  entitled  ^  An  act  to  prevent 
debtors  from  giving  preference  to  creditors,  and  to  secure  the 
equal  distribution  of  the  property  of  debtors  among  their 
creditors,  and  for  the  release  of  debts  against  debtors' ";  section 
one  (1)  of  the  amendatory  act  providing  '*  that  the  release  of 
any  debtor  under  this  act  shall  not  operate  to  discharge  any 
other  party  liable  as  surety,  guarantor,  or  otherwise  for  the 
same  debt."  The  point  is  made  that  this  amendatory  act  is 
invalid,  because  the  subject  is  not  sufficiently  expressed  in  its 
title.  There  is  nothing  in  this.  It  recites  verbatim  the  title 
of  the  original  act,  which  sufficiently  expresses  the  subject  of 
that  act.  It  is  true  that  the  title  of  the  amendatory  act  does 
not  refer  to  the  chapter,  or  year  when  the  original  act  was 
passed,  but  this  is  unimportant,  especially  as  there  was  no 
other  act  of  the  same  title.  Similar  titles  have  been  invariably 
sustained  in  this  and  other  jurisdictions  having  the  same  con- 
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Btitutional  provision.  The  title  of  this  act  is  not  materially 
different  from  that  sustained  by  this  court  in  Oily  of  Winona 
T.  School  IH9t.,  40  Minn.  13;  12  Am.  St  Rep.  687. 

It  is  farther  claimed  that  the  amendment  is  inapplicable, 
because  its  terms  will  not  include  the  liability  of  stockholders 
for  corporate  debts;  the  argument  being,  that  where  words  of 
specific  import  are  followed  by  a  general  term,  the  general 
term  is  to  be  taken  to  apply  only  to  persons  or  things  qusdem 
generU  with  the  specific  terms;  that  the  words  ^*  or  otherwise  ** 
most  therefore  be  limited  to  those  whose  liability  for  the  debt 
is  of  the  same  kind  as  that  of  surety  or  guarantor;  and  that 
the  liability  <^  a  stockholder  for  the  debts  <^  a  corporation  is 
different  from  that  of  either  a  surety  or  a  guarantor,  and 
therefore  not  within  the  terms  of  the  act    The  act  of  1889  was 
passed  about  two  weeks  after  the  decision  of  the  Mohr  case, 
and  the  proviso  referred  to  was  doubtless  enacted  for  the  very 
purpose  of  changing  the  rule  laid  down  in  that  case.    That  it 
had  that  effect  was  assumed  in  Tripp  v.  Northwestern  NaL 
Bankf  41  Minn.  400,  decided  Aug.  12,  1889.    Even  under 
the  strict  doctrine  of  ^usdem  generity  we  have  no  doubt  that 
the  term  ^  or  otherwise  "  would  embrace  those  liable  as  stock- 
holders  for  corporate  debts;  for  while  that  liability  is  sui 
generis^  yet  it  is  in  many  respects  sufficiently  analogous  to 
that  of  surety  or  guarantor  to  fall  within  the  same  general 
class.     But  the  doctrine  of  ejusdem  generis  is  but  a  rule  of  con* 
struction  to  aid  in  ascertaining  the  meaning  of  the  legislature, 
and  does  not  warrant  a  court  in  confining  the  operation  of  a 
statute  witliin  narrower  limits  than  intended  by  the  law- 
makers.   The  general  object  of  an  act  sometimes  requires 
that  the  final  general  term  shall  not  be  restricted  in  meaning 
by  its  more  specific  predecessors.    Thus  the  expression,  **any 
bond  or  other  specialty,"  has  been  held  to  comprehend  every 
kind  of  specialty,  including  a  statute.    The  evident  intention 
was,  that  this  amendment  should  embrace  all  cases  where  some 
one  else  was  liable,  in  whatever  capacity,  for  the  same  debt  with 
the  insolvent  debtor.    The  insolvency  proceedings  against  the 
corporation  were  instituted  and  its  discharge  granted  after  the 
passage  of  the  act  of  1889,  but  the  debt  for  which  plaintiff 
Bues  was  contracted  prior  to  that  date;  and  it  is  claimed  that 
the  act  is,  as  to  stockholders  whose  liability  had  been  already 
incurred,  unconstitutional,  because  impairing  the  obligation 
of  contracts.    We  confess  our  inability  to  appreciate  the  force 
of  this  argument     The  liability  of  a  stockholder  is  fixed  and 
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measured  by  Uie  oonstitutioQ  alona.    The  insolvent  law  neith^ 
increases  nor  affects  that  liabiKty,  but  has  refo'ence  solely  t» 
the  remedy  of  the  creditor  against  the  insolvent  debtor.     An 
existing  ^editor  would  have  as  much  right  to  object  to  the 
passage  of  a  bankrupt  act,  or  a  debtor  to  its  subsequent  repeal^ 
as  would  this  appellant  to  object  to  the  amendment  of  this 
insolvent  law.    Bankrupt  laws,  either  by  express  provision  or 
by  construction,  generally  provide  that  the  discharge  of  ibe 
bankrupt  shall  not  release  another  person  who  is  liable  lor 
the  same  debt    This  has  been  held  indiscriminately  in 
where  the  debt  was  contracted  before,  as  well  as  where  it 
contracted  after,  the  passage  of  the  bankrupt  act,  and  it 
never  suggested  that  as  to  such  other  person  the  act  was 
valid,  as  impairing  the  obligation  of  his  contract    The  d» 
charge  of  the  insolvent  or  bankrupt  in  such  eases,  as  we  hsiPB 
repeatedly  held,  is  not  the  voluntary  act  of  the  creditor,  bat 
purely  by  operation  of  law,  which,  like  the  aet  of  Qod,  horta 
nobody. 
Order  aflSrmed. 

Tbdi OAsa wu  followed  in  MtKwddtn  Bt^momr^  iS  Mim.  10S»  hi  wfaiah» 
In  addition  to  detonBiniBg  tfaaiaeotiim  3  of  artiola  10  oC  th«  itaite  ooiutita- 
tion  was  lelf-exeoatinc^  the  oonrt  farther  determined  tiiat  the  liabilitj  of 
■tockholders  for  oorporate  debts  might  bo  enforoed  nnder  a  seqnettratioa 
prooeeding  agataat  a  eorporatioa  ttodor  chi^tor  7S  of  tlM  Oeaenl  Slatatai 
of  Miimeaata^  odilioa  of  187S»  and  npim  the  apptioaliHi  of  9mj  cnoditor  wkm 
10  a  party  to  the  prooeedia^ 

OoaroaaTioHB  ^  Imdividval  LiAsiurT  or  Stookbolduu  loa  Ooifo- 
aATK  DiBTS.  —The  extent  of  this  liability,  and  the  degree  to  whioh  oonstita* 
tional  provisions  relating  thereto  are  self-ezeonting,  are  disonssed  in  tiie 
extended  note  to  fAornpoon  r.  Reno  Savhge  Bank,  8  Ai»  Sti  Rep.  SS7t  mm§ 
following  pages.  In  lUiaois^  stookfaoldoiaan  portean»  and  liable aa  snolite 
the  oroditora  of  the  oorporatien.  to  an  amount  oqnal  to  the  araonniof  atook 
held  by  themt  Sehalueky  r.  Field,  124  UL  617|  7  Anu  St.  Hep.  299.  Under 
a  similar  statute  in  Florida,  it  is  held  that  the  liability  of  a  stockholder  ia 
one  arising  ex  eontrcietu,  being  assnmed  by  the  act  of  saboeribing  for  stoek^ 
and  thatnerodifOToaaettfbrcetlMlkanUtywitiiartreoorttonooiirtofoqnity, 
and  withoat  either  jotninff  other  enditon  in  the  action  aa  plain tiUsi  or  iom^ 
ing  all  the  stockholders  as  defendante:  Oibbe  r.  Davii^  23  Fla»  63L 

Statutes — Akemdmxnt  bt  RKmiNoi  to  Titls. — Several  oaaea  relat- 
ing to  the  validity  of  statates  amending  former  ones  by  reference  to  tfaeir 
titles  will  be  fonnd  in  the  note  to  Winona  t.  Sehooi  DtsMei,  12  Am.  9L  Rep, 
69S.  When  i^  legielatnre  reoorls  to  aoMndatoty  logialafeion,  ik  mnak  bo 
made  to  eonform  to  tiio  expreos  roqniromonto  of  tiio  oonsiitiitHNi.  in  tina  r^ 
spools  nWiongh  the  same  effect  might  be  produced  by  onaotmonts  not  amen* 
datoiy,  bat  independent:  SiaU  «.  Common  Council,  53  N.  J.  L.  666i  Under  a 
constitn tional  provision  that  «^  no  law  shall  be  revived  or  amended  by  refer* 
enoe  to  its  title  only,  but  the  aet  revired  or  the  section  or  sootiono  anHndod 
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shall  be  inserted  at  length."  the  repeal*  by  referenoe  to  lie  title  only*  of  an 
«ot  repealing  a  prior  aot  will  not  jmriTO  the  former  aot2  IFoAiee  t.  Brad- 
oftoM^ftSK.  J.  USlfiu 

BmrMKOOM  ov  tem  Bsmsdt  iSAmv  the  OoMfosjmon  doee  not  nupend 
or  affiMt  the  liability  oC  the  atoekhoMoreb  oaoh  atoekholrier  being  liable  m 
priaoipal  debtor^  not  an  aoretj*  for  hia  proportion  of  thoeorporate  debts  oon- 
tgaotod  while  ho  waa^rtonkholdert  BMmmw.  Ookmam^SUCkl  9tO§  16  Am. 
8tL  Bod.  178L 
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[48  XliniBSOTA,  174] 

Ooarasuum  LiAUurr  ov  Stookholduui,  Who  MAt  Snioita&^The  in- 
diTidoal  liability  of  atookholders  for  oorporate  debts  may  be  onforoed  in 
*  eeqneetration  prooeeding  against  the  corporation*  under  oha^^ter  76  of 
the  Qeneral  Statntee  of  Minnesota,  npon  the  application  of  any  eroditor 
who  ia  a  party  to  the  proceeding. 

OoBPOJUTiov. »  Thi  PnoBSBTT  QT  A  GoBPOJUTZov  IB  A  Tbubs  Fuvd  f ot  the 
payment  of  its  debts,  in  the  sense  that  when  it  ia  lawfully  dissolved  all 
its  oreditors  an  entitled  in  equity  to  have  their  debts  paid  out  of  such 
property  before  any  diatribntion  thereof  is  made  among  the  stockholders, 
and  also  in  the  aenae  that  any  conveyance  of  the  property  of  the  cor*  | 
poration*  without  authority  of  law  and  in  fraud  of  oyisting  oreditors*  ia 
Toid  as  against  them. 

Ooapo&ATiov.  —  Unpaid  SvBaoiupnov  vob  Stogk  does  vot  GbHsriTnTi 
A  Tbust  Fund  for  the  payment  of  oreditors  of  the  oorporation  to  any 
greater  extent  than  any  other  of  its  assets,  and  whether  the  issuing  of 
stook  without  exaoting  payment  therefor  constitutes  a  fraud  upon  oredi- 
tors is  to  be  determined  upon  the  same  principle  as  if  the  controversy 
related  to  some  other  assets  of  the  corporation. 

OsBPO&ATiova.^  Unpaid  SmMORiPTioN  iob  Stock  oavnov  bb  Biooy- 
BKKD  by  oreditors  of  the  oorporation  when  the  corporation  itself  never 
had  any  such  right.  Hence  if  stook  ia  issued  by  a  oorporation  npon  a 
contract  that  it  shall  not  be  paid  for,  its  creditors  cannot  recover  pay* 
ment  for  enoh  stock  on  aooount  of  tiie  implied  promiee  of  the  persons 
nooiTi^g  it  that  suoh  payiMsnt  will  be  made.  If  the  creditors  have 
dghta  of  action  in  such  a  case  superior  to  thoee  of  the  corporation,  they 
must  be  based  upon  tort  or  fraud,  actual  or  implied. 

OOBPOBAtlON. — StATUTB    FORBIDDING  THB    ISSUINO  OV    StOOB  WhIOH  U 

VOT  Paid  for  does  not  create  an  implied  contract  that  one  who  receivee 
ifliMH  otook  without  payment  will  pny  tlMvefor*  idumgh  it  may  make 
auoh  isauo  void  and  iUra  vires, 

Oobpobation.^In  THB  Oasb  OP  THB  Ibbub  OP  BoNUS  Stook,  ab  Eqititt 
does  not  lie,  in  favor  of  all  the  creditors  of  the  corporation,  entitling  them 
to  compel  payment  therefor.  Sach  an  eqaity  does  not  exist  in  favor  of 
a  erediter  whose  demand  accrued  prior  to  snoh  iasue*  nor  in  favor  of  a 
«oditcr  whose  demand  was  thereafter  contracted  with  full  knowledge 
of  the  arrai^ment  by  which  the  ftontis  atook  was  issued*  for  one  cannot 
be  defrauded  by  that  which  he  knows  when  he  acted. 

ObBPOBATioN — Bonus  Stock.  — Pbrsons  Dbauno  with  a  Corporation, 
IB  Tte  Absbnob  op  Knowlbdqb  to  THB  Ck>NTBABT*  havo  the  right  to 
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auame  tbat  it  hu  a  paid-in  capital  to  the  amount  whioh  H  reprasenti 
itself  ai  baying*  and  if  they  give  credit  os  the  faith  of  that  representa- 
tion, and  the  oorporation  beoomei  inaolTent»  one  who  has  reoeivad  bamu 
■took  without  making  payment  therefor  may  be  oompelled  to  maks 
■nob  payment^  but  it  is  only  those  creditors  who  may  be  fairiy  presumed 
to  have  relied  upon  the  apparent  smonnt  of  capital  in  whose  favor  the 
law  will  recognise  and  enforce  an  eqnity  against  the  holders  of  btnam 
stock. 

OoBPOB  ATioii  —  Bon  V8  Stook.  *  A  Crxditds  Who  Sueks  to  Oompxl  Pat- 
MKHT  won  Bonus  Stock  need  not  allege  that  he  believed  snoh  stock  to 
have  been  paid  for  when  he  became  such  oreditor,  and  that  be  relied 
upon  the  apparent  capital  of  the  corporation.  If  he  had  knowledge  of 
the  arrangement  under  which  the  stoek  was  issued,  that  must  be  pleaded 
as  a  matter  of  defense. 

OoBPORATioN— Bonus  Stock  »  Plxadino. -*  Assiovbs  Sbkkdio  so  Com- 
FKL  THS  HoLDBBS  ov  BoNUS  Stogk  to  make  payment  therefoTy  and  whoee 
claims  were  aoqnired  after  the  oorporation  became  insdvent^  ahoold 
state  what  he  paid  for  such  claims,  or,  at  leas t|  aver  that  he  paid  some 
substantial  consideration.  If  he  bought  up  the  claims  for  a  mere  soog^ 
for  the  purpose  of  speculating  on  the  liability  of  stockholder^  no  ooozt 
would  grant  him  relief. 

OoBPOBATioNS— Bonus  Stock.  ^Statutb  ov  LmiTATioBt  fai  a  wmHk  by 
creditors  of  an  insolvent  corporation  to  compel  bidders  of  ftonns  steek  to 
make  payment  therefor  does  not  oommenoe  to  run  prior  to  the  ineol* 
venoy  of  the  corporation. 

Dbobasbd  Pbrsons  —  CoNmroBNT  Claiio.  -*  A  suit  by  a  creditor  of  an  In- 
solvent corporation  to  compel  pajrment  for  bomu  stock  issued  to  n  dece- 
dent is  based  upon  a  contingent  claim  within  the  meaning  of  a  statute 
permitting  claims  to  be  prosecuted  against  a  decedent  after  the  ezptra> 
tion  of  the  usual  time  for  their  presentatioii,  when  such  eUims  are 
contingenti 

Proceeding  by  Hospes  and  Wurdeman,  praying  that  the 
property  of  the  Northwestern  Manufacturing  and  Gar  Com* 
pany  be  sequestered  and  a  receiver  thereof  appointed.  Such 
receiver  was  appointed  and  given  possession  of  the  property. 
Thereafter,  on  September  9,  1884,  an  order  was  made,  requir- 
ing the  creditors  of  the  corporation  to  exhibit  their  claims 
within  six  months  and  become  parties  to  the  proceeding.  The 
Minnesota  Thresher  Company,  a  corporation,  acting  under 
the  order  last  named,  presented  a  claim  against  the  insolvent 
corporation,  and  by  leave  of  the  court  filed  a  supplemental 
complaint  therein  on  behalf  of  itself  and  other  creditors  of 
the  insolvent,  and  against  one  hundred  and  more  personsi 
holders  of  the  common  stock  of  the  insolvent  corporation,  to 
compel  them  to  pay  to  the  receiver  the  face  value  of  such 
stock,  on  the  ground  that  it  had  been  issued  to  them  without 
any  payment  whatever  therefor.  A  demurrer  interposed  to 
this  supplemental  complaint  was  overruled,  and  thereupon  the 
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defendant  appealed  to  the  supreme  court.  One  of  these  de« 
fendants  was  the  executor  of  Norman  W.  Kittson,  who  died  in 
May,  1888,  and  it  was  contended  that  the  claim  against  him 
should  have  been  presented  to  and  approved  before  the  pro- 
bate court  of  the  county  in  which  he  had  his  domicile,  and 
that  for  want  of  such  proof  and  presentationi  the  claim  could 
not  be  enforced  in  this  proceeding. 

■ 

Lusk^  Bunn^  and  Hadley^  Warner^  Riehardion^  and  Lawrence^ 
8eafie9  and  Oailj  Horace  0.  8Ume^  and  Harvey  Officer^  for  the 
appellants. 

Flandrau,  Squiree^  and  Outeheonf  and  Datis^  Kettogg^  and  8efh 
eranee^  for  the  respondent 

MiTCHBLL,  J.    This  appeal  is  from  an  order  overruling  a 
demurrer  to  the  so-called  ^  supplemental  complaint ''  of  the 
Minnesota  Thresher  Manufacturing  Company.    The  North- 
western Manufacturing  and  Car  Company  was  a  manufactur- 
ing corporation  organized  in  May,  1882.    Upon  the  complaint 
of  a  judgment  creditor  (Hospes  A  Co.),  after  return  of  ezecu* 
tion  unsatisfied,  judgment  was  rendered  in  May,  1884,  seques- 
trating all  its  property,  things  in  action,  and  effects,  and 
appointing  a  receiver  of  the  same.    This  receivership  still 
oontinuee,  the  affairs  of  the  corporation  being  not  yet  fully 
administered;  but  it  appears  that  it  is  hopelessly  insolvent, 
and  that  all  the  assets  that  have  come  into  the  hands  of  the 
receiver  will  not  be  sufficient  to  pay  any  considerable  part  of 
the  debts.    The  Minnesota  Thresher  Manufacturing  Company, 
a  corporation  organized  in  November,  1884,  as  creditor,  be- 
oame  a  party  to  the  sequestration  proceeding,  and  proved  its 
claims  against  the  insolvent  corporation.    In  October,  1889,  in 
behalf  of  itself  and  all  other  creditors  who  have  exhibited 
their  claims,  it  filed  this  complaint  against  certain  stock- 
holders (these  appellants)  of  the  car  company,  in  pursuance 
of  an  order  of  court  allowing  it  to  do  so,  and  requiring  those 
thus  impleaded  to  appear  and  answer  the  complaint.    The 
object  is  to  recover  from  these  stockholders  the  amount  of  cer- 
tain stock  held  by  them,  but  alleged  never  to  have  been  paid 
for.    What  was  said  in  McKiuiek  v.  Seymour^  48  Minn.  158, 
is  equally  applicable  here  as  to  the  right  to  enforce  such  a 
liability  in  the  sequestration  proceeding  upon  the  petition  or 
compUdnt  of  creditors  who  have  become  parties  to  it    There 
is  nothing  in  this  practice  inconsistent  with  what  was  decided 
in  Minnesota  Thresher  Mfg.  Co.  v.  Langdon,  44  Minn.  87.    The 


LIJ  HospsB  V.  NoftTHWJfisziBN  Mfo.  Ox         {Itfua. 

oomplatnt  is  not  the  commaDoement  of  an  indepaBdewi  ftc&Mi 
hf  oroditors  in  their  own  behaU^  ftntagODifitio  to  the  xighlA  of 
the  receiver,  but  ia  filed  ia  the  oaqMBtration  proeeediog  itself 
and  in  aid  of  it. 

The  principal  qaeetioa  in  the  oaae  ie^  whether  tbe  complaint 
Btatee  facta  shomring  that  tbe  threeher  eompanj,  aa  erediUn;  ia 
entitled  to  the  relief  prayed  &r;  or  in  other  wtordSp  atates  a 
cause  of  action.    Briefly  stated,  the  allegations  of  the  com* 
plaint  are,  that  on  May  10, 1882,  Seymour,  Sabin,  &  Co.  owned 
property  of  the  value  of  several  million  dollars,  and  a  busi- 
ness then  supposed  to  be  profitable;  that  in  order  to  continoe 
and  enlarge  this  basiaesa,  the  parties  interested  in  Seymour, 
Sabin,  A  Co.,  with  others,  organized  the  car  company,  to 
which  was  sold  tbe  greater  part  of  the  assets  of  Seymour, 
Sabin,  &  Co.  at  a  valuation  of  two  million  two  hundred  and- 
sixty-seven  thousand  dollars  in  payment  of  which  there  were 
issued  to  Seymour,  Sabin,  A  Ca  shares  of  the  preferred  stock 
of  the  car  company  of  the  par  value  of  two  million  two  hun- 
dred and  sixty-seven  thousand  dollars,  it  being  then  and  there 
agreed  by  both  parties  that  this  stock  was  in  full  payment  at 
the  property  thus  purchased.     It  is  further  alleged  that  the 
stockholders  of  Seymour,  Sabin,  &  Co.,  and  the  other  persons 
who  had  agreed  to  become  stockholders  in  the  car  company, 
were  then  desirous  of  issuing  to  themselves,  and  obtaining  &r 
their  own  benefit,  a  large  amount  of  common  stodc  of  the  oar 
company,  ^'without  paying  therefor,  and  without  incurring  any 
liability  thereon  or  to  pay  therefor '';  and  for  that  purpose,  and 
"in  order  to  evade  and  set  at  naught  Che  laws  of  this  state," 
they  caused  Seymour,  Sabin«  &  Ca  to  subsoribe  for  and  agree 
to  take  common  atock  of  the  car  company  of  the  par  ndne 
of  one  million  five  hundred  thousand  dollua;  that  Seymom; 
Sabin,  A  Ca  thereupon  subscribed  for  that  amoont  of  the 
common  stock,  but  never  paid  therefor  any  consideration 
whatever,  either  in  money  or  property;  that  thereafter  these 
persona  caused  this  stock  to  be  issued  to  D.  SL  Sabin,  as 
trustee,  to  be  by  him  distributed  among  them;  that  it  was  so 
distributed,  without  receipt  by  him  or  the  car  company,  from 
any  one,  of  any  consideration  whaterer,  but  was  given  by  the 
car  company  and  reoeived  by  these  parties  entirely  "  gratu- 
itously."   The  oar  company  was,  at  this  time,  free  horn  debt, 
but  afterwards  became  indebted  to  various  persons  for  about 
three  million  dollars.    The  thresher  company,  incorporated 
after  the  insolvency  and  receivership  of  the  car  company,  for 
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tbe  parpoee  of  secaring  possession  of  its  assets,  property,  and 
business,  and  therewith  engaging  in  and  continuing  the  same 
kind  of  manufacturing,  prior  to  October  27,  1887,  purchased 
and  became  the  owner  of  unsecured  claims  against  the  car 
-cximpany,  ^^banafide,  and  for  a  valuable  consideration,"  to  the 
aggregate  amount  of  one  million  seven  hundred  and  three 
'thousand  dollars.  As  creditor,  standing  on  the  purchase  of 
these  debts,  which  were  contracted  after  the  issue  of  this  bonus 
stock,  the  thresher  company  files  this  complaint  to  recover 
the  par  value  of  the  stock,  as  never  having  been  paid  for. 

The  complaint  does  not  allege  what  the  consideration  of 
these  debts  was,  nor  to  whom  originally  owing,  nor  what  the 
intervener  paid  for  them,  nor  whether  any  of  the  original 
creditors  trusted  the  car  company  on  the  faith  of  the  bonu$ 
stock  having  been  paid  for.  Neither  does  it  allege  that  either 
the  thresher  company  or  its  assignors  were  ignorant  of  the 
bonus  issue  of  stock,  nor  that  they,  or  any  of  them,  were 
deceived  or  damaged  in  fact  by  such  issue,  nor  that  the  bonus 
fltock  was  of  ai\y  value.  Neither  is  there  any  traversable 
allegation  of  any  actual  fraud  or  intent  to  deceive  or  injure 
creditors.  A  desire  to  get  something  without  paying  for  it, 
and  actually  getting  it,  is  not  fraudulent  or  unlawful,  if  the 
donor  consents,  and  no  one  else  is  injured  by  it;  and  the 
general  allegation  that  it  was  done  *Mn  order  to  evade  and  set 
at  naught  the  laws  of  the  state ''  of  itself  amounts  to  nothing 
but  a  mere  conclusion  of  law.  As  a  creditor's  bill,  in  the 
ordinary  sense,  the  complaint  is  manifestly  insufficient.  The 
thresher  company,  however,  plants  itself  upon  the  so-called 
^trust-fund"  doctrine,  that  the  capital  stock  of  a  corporation 
is  a  trust  fund  for  the  payment  of  its  debts;  its  contention 
being  that  such  a  **  bonus  **  issue  of  stock  creates,  in  case  of 
the  subsequent  insolvency  of  the  corporation,  a  liability  on 
part  of  the  stockholder  in  favor  of  creditors  to  pay  for  it,  not- 
withstanding his  contract  with  the  corporation  to  the  oon* 
trary. 

This  ^trust-fund''  doctrine,  commonly  called  the  ^Amer- 
ican doctrine,"  has  given  rise  to  much  confusion  of  ideas  as 
to  its  real  meaning,  and  muchconfiict  of  decision  in  its  appli* 
•cation.  To  such  an  extent  has  this  been  the  case  that  many 
have  questioned  the  accuracy  of  the  phrase,  as  well  as  doubted 
the  necessity  or  expediency  of  inventing  any  such  doctrine. 
While  a  convenient  phrase  to  express  a  certain  general  idea, 
it  is  not  sufficiently  precise  or  accurate  to  constitute  a  safe 
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foundation  upon  which  to  build  a  system  of  legal  rules.    The 
doctrine  was  invented  by  Justice  Story  in  Wood  ▼.  Dummer^  8 
Mason,  808,  which  called  for  no  such  invention,  the  fact  in 
that  case  being  that  a  bank  divided  up  two  thirds  of  its  cap- 
ital among  its  stockholders  without  providing  funds  sufficient 
to  pay  its  outstanding  bill-holders.     Upon  old  and  familiar 
principles,  this  was  a  fraud  on  creditors.     E^ndently  all  thai 
the  eminent  jurist  meant  by  the  doctrine  was  that  corporate 
property  must  be  first  appropriated  to  the  payment  of  the 
debts  of  the  company  before  there  can  be  any  distribution  of 
it  among  stockholders,  —  a  proposition  that  is  sound,  upon  the 
plainest  principles  of  common  honesty.    In  Fogg  v.  Blair^  1 33 
U.  8.  684,  641,  it  is  said  that  this  is  all  the  doctrine  means. 
The  expression  used  in  Wood  v.  Dummer^  3  Mason,  308,  has, 
however,  been  taken  up  as  a  new  discovery,  which  furnished 
a  solution  of  every  question  on  the  subject    The  phrase  that 
^  the  capital  of  a  corporation  constitutes  a  trust  fund  for  the 
"^  benefit  of  creditors  "  is  misleading.    Corporate  property  is  not 
'held  in  trust,  in  any  proper  sense  of  the  term.    A  trust  im- 
jplies  two  estates  or  interests,  —  one  equitable  and  one  legal; 
f  one  person,  as  trustee,  holding  the  legal  title,  while  another, 
<  as  the  CMiui  que  trusty  has  the  beneficial  interest.    Absolute 
oontrol  and  power  of  disposition  are  inconsistent  with  the  idea 
of  a  trust.    The  capital  of  a  corporation  is  its  property.     It 
has  the  whole  beneficial  interest  in  it,  as  well  as  the  legal 
title.    It  may  use  the  income  and  profits  of  it,  and  sell  and 
dispose  of  it,  the  same  as  a  natural  person.    It  is  a  trustee 
for  its  creditors  in  the  same  sense  and  to  the  same  extent  at 
a  natural  person,  but  no  further. 

This  is  well  illustrated  and  clearly  announced  in  the  case 
of  Oraham  v.  La  Crosse  etc.  R.  R.  Co.,  102  U.  S.  148.  That 
was  a  creditor's  suit  to  reach  a  piece  of  real  estate  on  the 
ground  that  it  had  been  conveyed  by  the  corporation  fraudu- 
lently for  a  wholly  inadequate  consideration.  The  trust-fund 
doctrine  was  invoked  by  a  subsequent  creditor,  and  it  was 
claimed  that  as  the  trust  had  been  violated,  the  deed  should 
be  set  aside.  If  the  premise  was  correct  that  the  corporation 
held  it  in  trust  for  creditors,  the  conclusion  was  inevitable; 
but  the  court  denied  the  premise,  saying  that  a  corporation  is, 
in  law,  as  distinct  a  being  as  an  individual  is,  and  is  entitled 
to  hold  property  (if  not  contrary  to  its  charter)  as  absolutely 
as  an  individual  can  hold  it.  Its  estate  is  the  same,  its  in- 
terest is  the  same,  its  possession  is  the  same;  and  that  there 
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is  no  reason  why  the  disposal  by  a  corporation  of  any  of  its 
property  should  be  questioned  by  subsequent  creditors,  any 
more  than  a  Uke  disposal  by  an  individual;  that  the  same 
principles  of  law  apply  to  each.    That  the  phrase  that  ^the 
capital  of  a  corporation  is  a  trust  fund  for  the  payment  of  its 
creditors "  is  misleading,  if  not  inaccurate,  is  illustrated  by 
the  character  of  the  actions  that  are  frequently  mistakenly 
instituted  on  the  strength  of  it    For  example,  in  the  case  of 
Wabcuh  etc  Ry  Co.  v.  flam,  114  XJ.  S.  687,  two  roads  had  been 
consolidated,  the  new  company  acquiring  the  property  of  the 
frid  ones.    A  creditor  of  one  of  the  old  companies,  on  the 
strength  of  the  ^*  trust-fund  "  doctrine,  claimed  a  lien  on  its 
property  in  the  hands  of  the  new  corporation.    If  this  property 
was  Impressed  with  a  trust  in  fayor  of  creditors  in  the  hands 
of  the  old  company,  it  would  logically  follow  that  it  would 
continue  so  in  the  hands  of  the  new  one.     But  the  court  de- 
nied the  relief,  and  in  giving  its  construction  of  the  **  trust- 
fund  ''  doctrine,  said:  "  The  property  of  a  corporation  is  doubt^ 
less  a  trust  fund  for  the  payment  of  its  debts,  in  the  sense  that, 
when  the  corporation  is  lawfully  dissolved,  and  all  its  busi- 
ness wound  up,  or  when  it  is  insolvent,  all  its  creditors  are 
entitled  in  equity  to  have  their  debts  paid  out  of  the  corporate 
property  before  any  distribution  thereof  among  the  stock- 
holders.   It  is  also  true,  in  the  case  of  a  corporation,  as  in 
that  of  a  natural  person,  that  any  conveyance  of  the  property 
of  the  debtor,  without  authority  of  law,  and  in  fraud  of  exist- 
ing creditors,  is  void."    This  is  probably  what  is  meant  when 
It  is  said  in  some  cases,  as  in  Clark  ▼.  Bever^  189  XJ.  8.  99,. 
110,  that  the  capital  of  a  corporation  is  a  trust  fund  wb  modo.. 
If  so,  no  one  will  dispute  it.    But  it  means  very  little,  for  the 
same  thing  could  be  truthfully  said  of  the  property  of  an  in- 
dividual or  a  partnership.    And  obviously  it  would  make  no 
difference  whether  the  disposition  of  the  corporate  property  is 
to  a  stranger  or  to  a  stockholder,  except  that,  of  course,  the 
latter  could  not  be  an  innocent  purchaser. 

There  is  also  much  confusion  in  regard  to  what  the  ^trust- 
fund  **  doctrine  applies.  Some  cases  seem  to  hold  that  un« 
paid  subscribed  capital  is  a  trust  fund,  while  other  assets  are 
not,  —  that  is,  so  long  as  the  subscription  is  unpaid,  it  is  held 
in  trust  by  the  corporation,  but  when  once  paid  in,  it  ceases 
to  be  a  trust  fund,  while  other  cases  hold  that,  paid  or  unpaid, 
it  is  all  a  trust  fund.  The  first  seems  to  be  the  rule  laid  down 
in  Sawyer  v.  Hoag,  17  Wall.  610,  in  which  the  ''trust-fund^ 
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docirioe  was  first  squarely  announced  by  that  court  with  all 
the  vigor  and  force  characteristic  of  the  great  jurist  who  wrote 
the  opinion.    In  that  case,  a  stockholder  in  an  insurance 
company  had  given  his  notei  as  the  court  found  the  fact  to 
be,  for  eighty-five  per  cent  of  liis  subscription  to  the  stock  of 
the  company.     After  the  company  had  become  baiikrapti 
and  the  stockholder  knew  the  fact,  he  bought  up  a  claim 
against  llie  company  for  one  third  its  face,  and  in  a  suit  by  the 
assignee  in  bankruptcy  on  his  note  set  up  this  claim  as  an  off- 
set.   That  this  would  have  been  a  fraud  on  the  bankrupt  act, 
and  at  least  a  moral  fraud  on  policy-holders,  is  quite  appar- 
enty  without  invoking  the  *Hrust-fund  "  doctrine;  and  if  the 
note  for  unpaid  stock  was  a  trust  fund,  there  could  have  been 
no  offset,  whether  the  company  was  solvent  or  insolvent     In 
the  opinion,  it  is  said  that  if  the  subscription  had  been  paid 
by  the  note  or  otherwise,  the  note  ceased  thereby  to  be  a  trust 
fund  to  which  creditors  can  look,  and  becomes  ordinary  aa- 
eetSy  with  which  directors  may  deal  as  they  choose.    But  in 
Upton  V.  TrihUcock^  91  U.  &  45,  it  is  stated:  "^The  capital 
paid  in  and  promised  to  be  paid  in  is  a  fund  which  the  trus- 
tees cannot  squander  or  give  away.''    While  in  Sanger  v.  Up^ 
ton^  91  U.  8.  66,  it  is  said:  ^When  debts  are  incurred^  a 
contract  arises  with  the  creditors  that  it  [the  capital]  shall  not 
be  withdrawn  or  applied  otherwise  than  upon  their  demandsi 
until  such  demands  are  satisfied.'*    And  in  the  same  eonnecy 
tion,  it  is  distinctly  stated  that  there  is  no  difference  between 
assets  paid  in  and  subscriptions;  that  **  unpaid  stock  is  as 
much  a  part  of  this  pledge  and  as  much  a  part  of  the  assets 
of  the  company  as  the  cash  which  has  been  paid  in  upon  it. 
Creditors  have  the  same  right  to  look  to  it  as  to  anything  else» 
and  the  same  right  to  insist  upon  its  payment  as  upon  the 
payment  of  any  other  debt  due  to  the  company.    As  regards 
creditors,  there  is  no  distinction  between  such  a  demand  and 
l^ny  other  asset  which  may  form  a  part  of  the  property  and 
effects  of  the  corporation."    This  language  is  quoted  and  ap- 
proved in  County  of  Morgan  v.  Alien,  103  U.  &  498,  50&    R 
would  seem  clear  that  this  is  the  correct  statement  of  the  law. 
The  capital  (not  the  mere  share  certificates)  means  all  the 
assets,  however  invested.    If  a  subscriber  gives  his  note  for 
his  stock,  that  note  is  no  more  and  no  less  a  trust  fund  than 
the  money  would  have  been  if  he  had  paid  cash  down.     Cap- 
ital cannot  change  from  a  trust  to  not  a  trust  by  a  mere 
change  of  form.     It  is  either  all  a  trust  or  all  not  a  trust,  and 
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tbe  ^trastrfund''  rule,  whatever  that  be,  must  apply  to  all 
alike,  and  in  the  same  way.  If  the  assets  of  a  corporation  are 
given  back  to  stockholders,  the  result  is  the  same  as  if  the 
eliares  had  been  issued  wholly  ot  partly  as  a  honns.  The  lat* 
ter  is  merely  a  short  cat  to  the  same  result  So  with  divi« 
dends  paid  out  of  the  capital,  voluntary  conveyances,  stock 
paid  in  overvalued  property;  all  are  forms  of  one  and  the  same 
(faing,  all  reaching  the  same  result  (a  disposition  of  corporate 
assets),  which  may  or  may  not  be  a  fraud  on  creditors,  de* 
pending  on  circumstances.  This  much  being  once  settled, 
tbe  solution  of  the  question,  when  a  subsequent  creditor  oan 
insist  on  payment  of  stock  issued  as  paid  up,  but  not  in  fact 
paid  for,  or  not  paid  for  at  par,  becomes,  as  we  shall  presently 
0ee,  comparatively  simple. 

Another  proposition  which  we  think  must  be  sound  is,  that 
creditors  cannot  recover  on  the  ground  of  contract  when  the 
corporation  could  not  Their  right  to  recover  in  such  oases 
must  rest  on  the  ground  that  the  acts  of  the  stockholders  with 
reference  to  the  corporate  capital  constitutes  a  fraud  on  their 
rights.  We  have  here  a  case  where  the  contract  between  the 
corporation  and  the  takers  of  the  shares  was  specific  that  the 
shares  should  not  be  paid  for.  Therefore,  unlike  many  of 
the  cases  cited,  there  is  no  ground  for  implying  a  promise  to 
pay  for  them.  The  parties  have  explicitly  agreed  that  there 
shall  be  no  such  implication,  by  agreeing  that  the  stock  shall 
not  be  paid  for.  In  such  a  case  the  creditors  undoubtedly 
may  have  rights  superior  to  the  corporation,  but  these  rights 
cannot  rest  on  the  implication  that  the  share- holder  agreed  ta 
do  something  directly  contrary  to  his  real  agreement,  but 
must  be  based  on  tort  or  fraud,  actual  or  presumed.  In 
England,  since  the  act  of  1867,  there  is  an  implied  eontraet 
created  by  statute  that  ^^  every  share  in  any  company  shall 
be  deemed  and  be  taken  to  have  been  issued  and  to  be  held 
subject  to  the  payment  of  the  whole  amount  thereof  in  cash.** 
This  statutory  contract  makes  every  contrary  contract  void. 
Such  a  statute  would  be  entirely  just  to  all,  for  every  one 
would  be  advised  of  its  provisions,  and  could  conduct  himself 
accordingly.  And  in  view  of  the  fact  that  **  watered  "  and 
^  honia "  stock  is  one  of  the  greatest  abuses  connected  with 
the  management  of  modern  corporations,  such  a  law  might, 
on  grounds  of  public  policy,  be  very  desirable.  But  this  is  a 
matter  for  the  legislature,  and  not  for  the  courts.  We  have 
no  such  statute;  and  even  if  the  law  of  1873,  under  which  the 
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oar  compaay  was  organized,  impliedly  forbids  the  issue  of 
stock  not  paid  for,  the  result  might  be,  that  such  issue  would 
be  void  as  ultra  vireSf  and  might  be  canceled,  but  such  a  pro- 
hibition would  not  of  itself  be  suflQcient  to  create  an  implied 
contract,  contrary  to  the  actual  one,  that  the  holder  should 
pay  for  his  stock. 

It  is  well  settled  that  an  equity  in  favor  of  a  creditor  does 
not  ari89  absolutely  and  in  every  oase  to  have  the  holder  of 
^ bonus**  stock  pay  for  it  contrary  to  his  actual  contract  with 
the  corporation.  Thus  no  such  equity  exists  in  favor  of  one 
whose  debt  was  contracted  prior  to  the  issue,  since  he  ooald 
not  have  trusted  the  company  upon  the  faith  of  such  stock: 
Firs^  Nat.  Bank  y.  GhMtin  etc.  Mining  Co.,  42  Minn.  827;  18 
Am.  St.  Rep.  510;  Coit  v.  Gold  Amalgamating  Oo.^  119  XJ.  B. 
843;  HandUy  v.  8tut%,  189  U.  a  417,  485.  It  does  not  exist 
in  favor  of  a  subsequent  creditor  who  has  dealt  with  iho  cor- 
poration with  full  knowledge  of  the  arrangement  by  which  the 
^*&oniM"  stock  was  issued;  for  a  man  cannot  be  defrauded  by 
that  which  he  knows  when  he  acts:  First  Nat.  Bank  v.  Chistin 
etc.  Mining  Co.,  42  Minn.  327;  18  Am.  St  Rep.  510.  It  has 
also  been  held  not  to  exist  where  stock  has  been  issued  and 
turned  out  at  its  full  market  value  to  pay  corporate  debts: 
Clark  V.  Bever,  189  U.  S.  96.  The  same  has  been  held  to  be 
the  case  where  an  active  corporation,  whose  original  capital 
has  been  impaired.  Tor  the  purpose  of  recuperating  itself,  issues 
new  stock,  and  sells  it  on  the  market  for  the  best  price  obtain* 
able,  but  for  less  than  par:  HandUy  v.  8iviz,  139  U.  S.  417; 
although  it  is  difficult  to  perceive,  in  the  absence  of  a  statute 
authorising  such  a  thing  (of  which  every  one  dealing  with  the 
corporations  is  bound  to  take  notice),  any  difference  between 
the  original  stock  of  a  new  corporation,  and  additional  stock 
issued  by  a  **  going  concern." 

It  is  difficult,  if  not  impossible,  to  explain  or  reconcile  these 
cases  upon  the  "  trust-fund  "  doctrine,  or,  in  the  light  of  them, 
to  predicate  the  liability  of  the  stockholder  upon  that  doc- 
trine. But  by  putting  it  upon  the  ground  of  fraud,  and  apply- 
ing the  old  and  familiar  rules  of  law  on  that  subject  to  the 
peculiar  nature  of  a  corporation  and  the  relation  which  its 
stockholders  bear  to  it  and  to  the  public,  we  have  at  once 
rational  and  logical  ground  on  which  to  stand.  The  capital 
of  a  corporation  is  the  basis  of  its  credit.  It  is  a  substitute 
for  the  individual  liability  of  those  who  own  its  stock«  Peo- 
ple deal  with  it  and  give  it  credit  on  the  faith  of  it.    They 


Jan.  1892.]    Hospbb  v.  Nobthwebtern  Mfg.  Ca  647 

• 

lia^e  a  right  to  assume  that  it  has  paid-in  capital  to  the 
amount  which  it  represents  itself  as  having;  and  if  they  give 
it  credit  on  the  faith  of  that  representation,  and  if  the  repre- 
aentation  is  false,  it  is  a  fraud  upon  them;  and  in  case  the 
corporation  becomes  insolvent,  the  law,  upon  the  plainest 
principles  of  common  justice,  says  to  the  delinquent  stock* 
holder,  ^'  Make  that  representation  good  by  paving  for  your 
Block/'    It  c^tainly  cannot  require  the  invention  of  any  new 
doctrine  in  order  to  enforce  so  familiar  a  rule  of  equity.    It 
IB  the  misrepresentation  of  fact  in  stating  the  amount  of  cap- 
ital to  be  greater  than  it  really  is  that  is  the  true  basis  of  the 
liability  of  the  stockholder  in  such  cases;  and  it  follows  that 
it  is  only  those  creditors  who  have  relied,  or  who  can  fairly  be 
presumed  to  have  relied,  upon  the  professed  amount  of  capital, 
in  whose  favor  the  law  will  recognise  and  enforce  an  equity 
against  the  holders  of  ^^banui*'  stock.     This  furnishes  a 
rational  and  uniform  rule,  to  which  familiar  principles  are 
easily  applied,  and  which  frees  the  subject  from  many  of  the 
difficulties  and  apparent  inconsistencies  into  which  the  ^Urust- 
fund  "  doctrine  has  involved  it;  and  we  think  that  even  when 
tbe  trust-fund  doctrine  has  been  invoked,  the  decision  in  al- 
moBt  every  well-considered  case  is  readily  referable  to  such  a 
rule. 

It  is  urged,  howeyer,  that  if  fraud  be  the  basis  of  the  stock- 
holders'  liability  in  such  cases,  the  creditor  should  affirma* 
tively  allege  that  he  believed  that  the  bonus  stock  had  been 
paid  for,  and  represented  so  much  actual  capital,  and  that  ho 
gaye  credit  to  the  corporation  on  the  faith  of  it;  and  it  is  also 
argued  that  while  there  may  be  a  presumption  to  that  effect 
in  the  case  of  a  subsequent  creditor,  this  is  a  mere  presnmp* 
tion  of  fact,  and  that  in  pleadings  no  presumptions  of  fact  are 
indulged  in.  This  position  is  very  plausible,  and  at  first 
sight  would  seem  to  haye  much  force;  but  we  think  it  is  un- 
•onnd.  Certainly,  any  such  rule  of  pleading  or  proof  would 
work  very  inequitably  in  practice.  Inasmuch  as  the  capital 
of  a  corporation  is  the  basis  of  its  credit,  its  financial  stand- 
^  ing  and  reputation  in  the  community  has  iU  source  in,  and  is 
founded  upon,  the  amount  of  its  professed  and  supposed  cap- 
ital, and  every  one  who  deals  with  it  does  so  upon  the  faith 
of  that  standing  and  reputation,  although,  as  a  matter  of  fact, 
he  may  have  no  personal  knowledge  of  the  amount  of  its  pro* 
fessed  capital,  and  in  a  majority  of  cases  knows  nothing  about 
the  shares  of  stock  held  by  any  particular  stockholder,  or  if 
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80,  what  was  paid  for  them.  Hence,  in  a  suit  by  such  cred- 
itor against  the  holders  of  bonua"  stock,  he  could  not  tratb* 
fully  allege,  and  could  not  affirmatively  prove,  that  he  believed 
that  the  defendants'  stock  had  been  paid  for,  and  that  he 
gave  the  corporation  credit  on  the  faith  of  it,  althoagh,  as  a 
matter  of  fact,  he  actually  gave  the  credit  on  the  faith  of  the 
financial  standing  of  the  corporation,  which  was  based  upon 
its  apparent  and  professed  amount  of  capital.  The  misrepr^ 
sentation  as  to  the  amount  of  capital  would  operate  as  a  fraud 
on  such  a  creditor  as  fully  and  effectually  as  if  he  had  personal 
knowledge  of  the  existence  of  the  defendants'  stock,  and  be» 
lleved  it  to  have  been  paid  for  when  he  gave  the  credit.  For 
this  reason,  among  others,  we  think  that  all  that  it  is  neces- 
sary to  allege  or  prove  in  that  regard  is  that  the  plaintiff  is  a 
subsequent  creditor;  and  that  if  the  fact  was  that  he  dealt 
with  the  corporation  with  knowledge  of  the  arrangement  bjr 
which  the  *^  bonus  ^  stock  was  issued,  this  is  a  matter  of  de- 
fense: Oogebic  Inv.  Co.  v.  Iron  Chief  Min.  Co.^  78  Wis.  427;  28 
Am.  St  Rep.  417.  Counsel  cites  Fogg  r.  Blair,  183  U.  S.  634, 
to  the  proposition  that  the  complaint  should  have  stated  that 
this  stock  had  some  value;  but  that  case  is  not  in  point,  for 
the  plaintiff  there  was  a  prior  creditor;  and  as  his  debt  could 
not  have  been  contracted  on  the  faith  of  stock  not  then  issued, 
he  could  only  maintain  his  action,  if  at  all,  by  alleging  that 
the  corporation  parted  with  something  of  value. 

In  one  respect,  however,  we  think  the  complaint  is  clearly 
insufficient  The  thresher  company  is  here  asking  the  inter- 
position of  the  court  to  aid  in  enforcing  an  equity  in  favor  of 
creditors  against  the  stockholders,  by  declaring  them  liable  to 
pay  for  this  stock,  contrary  to  their  actual  contract  with  the 
corporation.  While  the  proceeding  is  not,  strictly  speakinj^ 
an  equitable  action,  yet  the  relief  asked  is  equitable  in  its 
nature.  Under  such  circumstances,  it  was  incumbent  upon 
the  thresher  company  to  show  its  own  equities,  and  that  it 
was  in  a  position  to  demand  such  relief.  It  was  not  the  ori- 
ginal creditor  of  the  car  company,  but  the  assignee  (tf  the 
original  creditors.  By  that  purchase,  it,  of  course,  succeeded « 
to  whatever  strictly  legal  rights  its  assignors  had;  but  it  is 
not  rights  of  that  kind  which  it  is  here  seeking  to  enforce. 
Under  such  circumstances,  we  think  it  was  incumbent  upon 
it  to  state  what  it  paid  for  the  claims,  or  at  least  to  show  that 
it  paid  a  substantial,  and  not  a  mere  nominal,  consideration. 
The  only  allegation  is,  that  it  paid  **  a  valuable  consideration." 
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might  have  been  only  one  dollar.  It  appears  that  it 
"bought  the  claims  after  the  car  company  had  become  insol- 
▼enti  and  its  affairs  were  in  the  hands  of  a  receiver;  also,  that 
ihe  indebtedness  of  that  company  amounted  to  about  three 
million  dollars,  and  that  there  were  not  corporate  assets  enough 
to  pay  any  considerable  part  of  it  The  mere  chance  of  col- 
lecting something  out  of  the  stockholders  does  not  ordinarily 
much  enhance  the  selling  price  of  claims  against  an  insolvent 
oorporation.  If  any  person  or  company  had  gone  to  work 
and  bought  np  for  a  mere  song  this  large  indebtedness  of  the 
car  company  for  the  purpose  of  speculating  on  the  liability  of 
the  stockholders,  no  court  would  grant  them  the  relief  here 
prayed  for.  It  would  say  to  them:  *^  We  will  not  create  and 
enforce  an  equity  for  the  benefit  of  any  such  speculation." 
Ck>un8el  for  respondent  suggest  that  the  thresher  company  is 
but  an  organization  of  the  original  creditors,  who  formed  it, 
and  pooled  their  olaimsi  so  as  to  save  something  out  of  the 
wreck  of  the  oar  company;  but  nothing  of  the  kind  is  alleged. 
On  this  ground  the  demurrer  should  have  been  sustained. 

In  view  of  further  proceedings,  it  may  be  proper  to  say  that, 
in  our  opinion,  there  is  nothing  in  the  position  that  the  right 
of  recovery  against  the  stockholders  was  barred  by  the  statute 
ef  limitation.  The  argument  in  support  of  the  proposition  all 
rests  upon  the  false  premise  that  the  cause  of  action  accrued 
in  May,  1882,  when  the  honu$  stock  was  issued.  The  corpo- 
ration neyer  had  any  cause  of  action  against  these  defendants. 
As  between  them  and  the  company,  the  agreement  for  the  is* 
sue  of  the  stock  was  valid.  The  creditors  are  not  here  seek- 
ing to  enforce  a  right  of  action  acquired  through  or  from  the 
oorporation,  but  one  that  accrued  directly  to  themselves,  or 
for  their  benefit,  and  that  did  not  accrue  at  least  until  the 
oorporation  became  insolvent,  in  May,  1884. 

Counsel  for  the  St  Panl  Trust  Company  stated  that  if  the 
conrt  should  reverse  the  order  appealed  from  on  any  of  the 
grounds  urged  by  the  other  appellants,  it  would  not  be  neces- 
sary for  us  to  consider  any  of  the  assignments  of  error  pecu- 
liar to  his  appeal;  but  as  we  reverse  upon  a  ground  that  may 
be  remedied  by  amendment,  we  deem  it  proper  to  say  that,  in 
our  opinion,  the  claim  against  the  Kittson  estate  is  a  ^  con- 
tingent'' claim,  within  the  meaning  of  ohapter  68  of  the 
General  SUtutes  of  187& 

Order  reversed* 
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Corporations.  — The  dootrioe  that  the  property  of  a  oorporatioa  m  a 
tmet  fand  for  the  payment  of  its  debts  ia  discassed  in  the  extended,  note  to 
Thompson  t.  Reno  Savings  Bank,  8  Am.  St.  Bep.  808,  and  following 

CoRPORATioNa.  —  Unpaid  ScrBSORipnoN  to  thb  Capital  Stock  ia 
to  which  oreditora  look  for  payment:  Ooffebie  Inveaimeni  Co,  ▼.  /ron  Cld^  Mlm^ 
hg  Co.,  78  Wia.  427;  23  Am.  St.  Rep.  417;  Famtwwik  t.  BMm$,  36  Minn. 
869;  Bamm  ▼.  Paine,  83  Me.  312;  AlBng  t.  Wewad,  183  IlL  285.  A  finding 
that  certain  alleged  stockholders  were  stookholdert  inolndea  a  flndinfc  tiiaA 
every  condition  precedent  to  their  hecoming  fnll  stockholders  and  sabjeet  te 
liability  has  been  perfor^ped  or  waired:  Arikitr  ▼.  Clarke^  46  Minn.  491.  In 
most,  if  not  ally  states  the  creditor  most  have  exhausted  his  remedies  nt  law 
against  the  corporation  before  he  can  maintain  a  creditor's  suit  againnt  tfas 
stockholders  for  their  unpaid  subscriptions;  e.  g.,  in  California  and  Ohios 
PotUr  r.  Dear,  90  OsL  078;  Barrick  t.  Oiford,  47  Ohio  St  180;  21  Am.  Sk 
Bep.  798.  In  Colorado  the  procedure  is  regulated  entirely  by  statute^  bat  im 
equitable  in  its  nature:  Universal  etc  Int.  Oa»  t.  Tabor^  16  CoL  081. 

CoBPo&ATioiia. — AoRBKMXNTB  BBTWBur  Stogkholdbbs  DiMurisBzira 
LiABiLirr  for  unpaid  subscriptions  are  Talid,  when  no  creditor  is  injoredi 
Winston  t.  DoneU  Pipe  ete.  Oo,,  129  IlL  64;  BaU$  t.  Great  Western  TeL  Oo^ 
134  111.  036.  But  share-holders  cannot,  by  a  private  arrangement  with  the  oor- 
poratien,  make  their  shares  non-assessable  as  against  creditors;  nor  can  they 
evude  their  liabilitiea  by  subscribing  for  stock*  and  then  surrendering  it  te 
the  corporation,  and  afterwards  taking  the  same  from  the  corporation  nt  a 
reduced  Talus:  Al&lig  t.  Wentd^  133  IlL  264.  On  similar  principles,  an 
original  issue  of  shares  of  stock  in  a  corporation  as  paid  up,  at  less  than  their 
nominal  ralus,  is  held  to  be  in  violation  of  law,  and  against  public  polioyi 
Perrjf  v.  Tutkakoea  etc  OU  Co.,  98  Ala.  864. 

Cobporatioms.  — A  stockholder  is  not  answerable  to  the  oreditors  of  the 
corporation,  unless  he  is  a  stockholder  as  between  himself  and  the  ocrpora- 
tion:  Union  Sim  Ae$*n  v.  Seligman,  92  Mo.  636;  1  Am.  St  Bep.  770L  The 
oreditors  who  are  seeking  to  recover  of  a  holder  of  its  stock  an  unpaid  bal* 
anoe  of  his  subscription  olaim  through  the  corporation,  and  have  no  greater 
rights  than  itx  Cfknn  ▼•  Garth,  133  N.  Y.  18. 
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[48  MlNMEBOTA,  281] 

Oonstitdtioval  Law.  —A  Statutb  Makhtq  an  Abbitba&t  OLABsivnu.* 
Tiov  with  respect  to  the  subjects  over  which  it  operates,  based  upon  ne 
reason  suggested  by  a  di£ferenoe  in  their  situation  or  circumstances  die> 
closing  the  necessity  or  propriety  of  any  different  legislation  in  raspeot 
to  them,  is  unconstitutional. 

OovsTiTunoNAL  Law  —  Abbitbart  DisoRimiTATiovs.  —  A  statute  prohib* 
iting  the  emission  of  dense  smoke  within  a  city,  but  providing  that  its 
provisions  shall  not  be  applicable  to  manufacturing  establishments  using 
the  entire  product  of  combustion,  and  the  heat*  power,  and  light  pro- 
duced thereby,  within  the  building  wherein  the  same  are  generated, 
or  within  a  radius  of  three  hundred  feet  therefrom,  makes  an  arhitrary 
distinction  between  different  classes  of  business,  and  is  therefore  void. 
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MeKean  and  Ooodwin^  for  the  petitioner. 

JDaniel  W.  LawUr  and  J.  0.  Michael,  for  the  sheriff  and 
ooixiplainant 

Vandbbbusqh,  J.    The  relator  was  arrested  upon  a  ohtrge 
of  creating  or  maintaining  a  nuisanoe  in  violation  of  Special 
Ufaws  of  1889,  chapter  876,  declaring  the  emission  of  dense 
Bmoke  within  thecitjof  St.  Paal^  under  certain  circumstances, 
A  nuisance,  and  prescribing  a  penalty.    He  is  brought  before 
ibis  court  upon  habea$  corpus,  and  asks  to  be  discharged  on 
tbe  ground  of  the  invalidity  of  the  act  in  question.    One  of 
the  chief  objections  urged  against  its  constitutionality  is,  that 
it  is  partial  or  class  legislation.    Section  one  (1)  prohibits 
the  emission  of  dense  smoke  within  the  city,  with  certain 
limitations  as  to  distance,  location,  and  surroundings;  section 
two  (2)  prescribes  the  penalty;  and  section  three  (3)  is  as 
follows:  **  Nothing  herein  contained  shall  be  construed  to  ap- 
ply to  manufacturing  establishments  using  the  entire  pro- 
duct of  combustion,  and  the  heat,  power,  and  light  produced 
thereby,  within  the  building  wherein  the  same  are  generated, 
or  within  a  radius  of  three  hundred  (800)  feet  therefrom.'' 
Liegislation  in  different  forms  relating  to  particular  classes  or 
Bnbjects  has  been  under  consideration  by  this  court  in  County 
Cammissionen  ▼.  Jones,  18  Minn.  199;  Bruce  ▼.  County  Conif» 
mieeionere  of  Dodge  County,  20  Minn.  888;  Johnson  y.  Chicago 
etc.  TCy  Co.,  29  Minn.  425,  481,  432;  Herrick  y.  Minneapolie 
etc  Ry  Co.,  81  Minn.  11;  47  Am.  Rep.  771;  Merritt  v.  Knife 
FaXle  Boom  Co.,  84  Minn.  245;  Nichols  v.  WalUr,  87  Minn. 
264;  State  v.  Spaude,  87  Minn.  822;  Lavallee  v.  St.  Paul  etc. 
Ry  Co.,  40  Minn.  249;  Johnson  y.  St.  Paul  etc.  R.  R.  Co.,  48 
Minn.  222;  State  y.  Donaldson,  41  Minn.  74.    In  Nichols  v. 
Walter,  87  Minn.  264,  it  was  held  that  a  law  was  general  and 
•  uniform  in  its  operation  which  operates  equally  upon  all  the 
subjects  within  the  class  for  which  the  rule  is  adopted,  but 
that  the  legislature  cannot  adopt  an  arbitrary  classification, 
though  it  be  made  to  operate  equally  upon  each  subject  within 
'  the  class;  and  the  classification  must  be  based  on  some  rear 
son  suggested  by  such  a  difference  in  the  situation  and  cir- 
cumstances of  the  subjects  placed  in  different  classes  as  to 
disclose  the  necessity  or  propriety  of  different  legislation  in 
respect  to  them.    In  State  v.  Donaldson,  41  Minn.  74,  a  dis- 
tinction or  classification  of  dealers  in  medicines,  based  on  the 
location  of  their  places  of  business  in  respect  to  distance  from 
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drug-stores,  was  held  reasonable,  and  not  a  mere  arbitrary 
distinctioa.    In  Johnson  t.  SL  Paid  etc.  R,  R,  Co.^  43  Minn. 
222,  this  court,  in  dealing  with  Laws  ISST,  chapter  13,  defin- 
ing the  liability  of  railway  companies  to  their  employees,  said, 
in  substance,  that  not  only  must  the  statute  treat  alike,  un- 
der the  same  conditions,  all  who  are  brought  within  it,  but  in 
its  classifications  it  must  bring  within  it  all  who  are  under 
the  same  conditions.     **  Such*  law  must  embrace  all,  and  ex- 
clude none,  whose  condition  and  wants  render  such  legislation 
necessary  or  appropriate  to  them  as  a  class":   Randolph  y. 
Woodf  49  N.  J.  L.  85.    This  language  is,  of  course,  used  in  a 
broad  and  general  sense,  and  is  not  to  be  given  so  i;echnical 
or  narrow  a  construction  as  to  interfere  with  practical  legis- 
lation.    But  applying  the  rule,  as  well  established   in  this 
court,  to  the  legislation  under  consideration,  it  can  hardlj 
stand  the  test  of  legal  criticism.    The  provisions  of  section 
three  (3)  are  somewhat  obscure;  but  the  only  fair  and  reason* 
able  construction  to  be  given  it  is,  that  it  is  intended  to  except 
a  class  of  manufacturers  who  limit  the  use  of  the  heat,  light, 
and  power  resulting  from  the  combustion  of  smoke-producing 
material  wholly  within  the  prescribed  radius.     The  counsel 
for  the  state  contend  that  this  must  apply  equally  to  all  within 
the  designated  class,  and  that  the  exception  thus  made  in  the 
operation  of  the  act  is  a  reasonable  one,  because,  from  the  na- 
ture of  the  prescribed  limitations,  the  public  injury  or  annoy- 
ance from  the  emission  of  smoke  from  such  establishments 
would  be  not  serious  or  specially  objectionable  to  the  public 
The  argument  applies  in  so  far  as  the  particular  class  who 
are  excepted  from  the  operation  of  the  statute  is  concerned, 
but  it  does  not  reach  the  objection  that  the  classification  ia 
not  sufficiently  broad.     No  arbitrary  distinction  between  dif- 
ferent kinds  or  classes  of  business  can  be  sustained,  the  con- 
ditions being  otherwise  similar.    The  statute  is  leveled  against 
the  nuisance  occasioned  by  dense  smoke,  and  it  can  make  no 
practical  difference  in  what  business  the  owners  or  occupants 
of  the  buildings  in  which  such  smoke  is  produced  are  engaged, 
or  whether  the  heat  evolved  from  the  combustion  of  the  fuel 
producing  such  smoke  is  applied  to  the  generation  of  steam 
or  other  useful  purposes;  or  further,  whether  steam-power  is 
used  in  manufacturing,  or  is  applied  to  other  uses,  as  a  grain- 
elevator  or  hoisting  apparatus  in  a  warehouse.    We  are  obliged 
to  hold  that  the  distinction  or  classification  attempted  to  be 
made  is  untenable.    Section  three  (3)  must  be  read  in  oon- 
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nectioQ  with  section  one  (1),  and  is  evidently  intended  to  be 
A  limitation  npon  the  latter  section,  and  is  so  connected  with 
it  that  its  provisions  mast  be  regarded  as  inseparable  from 
the  general  purpose  and  object  of  the  act,  so  that  the  whole 
must  stand  or  fall  together*  For  these  reasons  we  hold  the 
met  invalid. 

The  petitioner  is  therefore  discharged. 


Statutu.  —  QsHKBAL  AND  Spboial  Lawb:  8m  notei  to  Stale  v.  Stiei^  21 
St.  Rep.  780-789,  taid  State  y.  Hinman,  23  Am.  St.  Rep.  25-29.  General 
laws  are  those  whioh  operate  alike  on  all  persona  to  whom  they  apply,  and 
apply  equally  to  all  persons  in  the  same  eategory  within  the  jariadiotion  of 
the  law-making  powers:  Ooiljf  ▼•  Murpkey^  89  CaL  622.  The  faot  that  an 
met  is  applicable  to  the  oonditions  existing  in  a  single  city  in  the  state  will  not 
oecessarily  render  it  local  or  special  legislation.  A  law  may  be  general,  and 
yet  be  operative  in  a  single  plaoe.  It  is  not  reqaistte  that  it  shonld  be  pres- 
ently applicable  to  every  person  or  to  every  oity  within  the  state:  Weti 
Chicago  Park  Oomm'n  v.  AfcMuUen,  134  Hi  170.  A  statnte  which  is  of  gen- 
eral and  uniform  operation  thronghont  the  state,  and  operates  alike  npon 
sJl  persons  nnder  the  same  drcnmstances,  is  not  subject  to  the  objection  that 
ft  is  special  or  local  legislation:  Oilmn  t.  Commisaionent  128  Ind.  65;  LouU* 
viile  eie,  B'yCa.  r.  WaUaee^  136  BL  87.  There  is  no  eonstitntional  interdio- 
tion  of  a  general  act  that  may  by  possibility  produce  local  results:  In  re 
Petition  qf  Cleveland^  51  K.  J.  L.  3ia  On  the  other  hand,  in  OomtnonweaUh 
▼.  Reynolda,  137  Pa.  St.  390,  it  was  held  that  the  test  is,  not  results  actu- 
ally produced,  but  poesibilities.  A  special  law  is  one  relating  to  a  selected 
•lass,  as  well  as  to  a  partieiilar  object:  Smiik  t.  McDermoU,  93  Oal.  421. 
Therefore  a  statute  applioable  only  to  a  pertionlar  oity  in  the  grade  or  elass 
to  which  it  belongs,  and  whioh  cannot^  by  reason  of  its  provisions,  be  adapted 
to  any  other  city  in  the  same  grade  or  class^  is  special  in  its  nature:  State  t. 
Smith,  48  Ohio  St.  21 U  A  fortiori  is  an  act  directed  at  one  particular  named 
monioipal  corporation  alone  special  within  the  meaning  of  the  constitution: 
People  T.  Common  Oomneil,  86  CaL  369.  A  provision  special  in  its  nature 
is  none  the  leas  special  because  inserted  in  the  moat  general  of  laws:  People 
▼.  Oaitral  Pae.  S.£.Co.,83  Oal.  393. 


MoArthub  V.  Times  Printing  Company. 

(48  MlNHBSOTA,  819.] 

CbBFOBAnoiia.  — Oonthaofb  Madb  bt  Promotees  or  a  Corporatiov  in 
anticipation  of  its  organisation  may  be  ratified  by  it  after  its  inoorpora> 
tion,  and  such  ratification  may  be  inferred  from  acts  or  acquiesoenoe  on  its 
part,  or  that  of  its  authoriied  agents,  as  well  as  from  the  formal  action 
of  its  board  of  directors. 

Oqeporatiohb — Pkomotbrs,  O0KTBACT8  WITH.  —  If  persons  engaged  in  pro- 
enring  the  organiaation  of  a  corporation  to  publish  a  newspaper  enter  into 
a  contract  with  another  person  for  his  services  as  advertising  solicitor  for 
■uch  newspaper  for  one  year,  and  he,  after  the  corporation  is  porfected. 
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enters  its  services  pursuant  to  his  contract^  with  the  knowledge  of  ite 
officers,  and  oontinaes  in  sach  servioe  for  some  months,  the  oorporaitioa 
may  be  deemed  to  have  adopted  the  contract  of  iti  promotan^  and  beld 
liable  thereon. 
Ck>£PORATioif  —  Promoters'  Contract.  —  If  ▲  CoapoRATioir  Adofts  a 
CoNTRAOT  made  by  iti  promoters,  such  adoption  cannot  relate  baok  to 
the  making  of  the  contract  by  the  promoter;  for  the  corporation  baring 
at  that  time  no  existenoe,  and  no  power  to  oontraot,  no  aot  on  its  park 
oan  ratify  snoh  a  oontraot  as  of  a  date  anterior  to  tho  ereatioa  of  tlio 
oorporation. 

SCATUTB  OF  FbaUDS  — CONTRAOr  !fOT  TO  HI  PBRFORICED  WITHIH  A  YbAB.  — 

A  contract  between  promoters  of  a  corporation  and  another  person,  Ibat 
he  will  serve  the  corporation  for  the  period  of  one  year  after  its  orgsiii- 
aation,  is  not  within  the  statute  of  frauds,  because  tho  oontraot^  so  far 
as  the  corporation  is  concerned,  oould  have  no  ozistenco  until  after  ite 
organisation. 

Oeorge  F.  EdwardSy  for  the  appellant* 

F,  B.  Wright^  for  the  respondent 

Mitchell,  J.    The  complaint  alleges  that  about  October  1^ 
1889,  the  defendant  contracted  with  plaintiff  for  his  services 
as  advertising  solicitor  for  one  year;  that  in  April,  1890,  it 
discharged  him,  in  violation  of  the  contract    The  action  is  to 
recover  damages  for  the  brei^ch  of  the  contract    The  answer 
sets  np  two  defenses:  1.  That  plaintiff's  employment  was  not 
for  any  stated  time,  but  only  from  week  to  week;  2.  That  he 
was  discharged  for  good  cause.    Upon  the  trial  there  was  evi- 
dence reasonably  tending  to  prove  that  in  September,  1889, 
one  C.  A.  Ni  mocks,  and  others,  were  engaged  as  promoters  in 
procuring  the  organization  of  the  defendant  company  to  pab- 
lish  a  newspaper;  that  about  September  12th,  Nimocks,  as 
such  promoter,  made  a  contract  with  plaintiff,  in  behalf  of  tho 
contemplated  company,  for  his  services  as  advertising  solici* 
tor  for  the  period  of  one  year  from  and  after  October  1st  — 
the  date  at  which  it  was  expected  that  the  company  would  be 
organized;   that  the  corporation   was  not  in  fact   organized 
until  October  16th,  but  that  the  publication  of  the  paper  was 
commenced  by  the  promoters  October  1st,  at  which  date 
plaintiff,  in  pursuance  of  his  arrangement  with  Nimocks,  en« 
tered  upon  the  discharge  of  his  duties  as  advertising  solicitor 
for  the  paper;  that  after  the  organization  of  the  company,  he 
continued  in  its  employment  in  the  same  capacity,  until  dis- 
charged, the  following  April;  that  defendant's  board  of  direo- 
tors  never  took  any  formal  action  with  reference  to  the  contract 
made  in  its  behalf  by  Nimocks,  but  all  of  the  stockholders, 
directors,  and  officers  of  the  corporation  knew  of  this  contract 
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at  the  time  of  its  organisation,  or  were  informed  of  it  soon  af- 
terwards, and  none  of  them  objected  to  or  repudiated  it,  but, 
on  the  contrary,  retained  plaintiff  in  the  employment  of  the 
company  without  any  other  or  new  contract  as  to  his  services. 

There  is  a  line  of  cases  which  hold-  that  where  a  contract  is 
made  in  behalf  of,  and  for  the  benefit  of,  a  projected  corpora- 
tion, the  corporation,  after  its  organization,  cannot  become  a 
party  to  the  contract,  either  by  adoption  or  ratification  of  it: 
AbboU  y.  Hapgood,  150  Mass.  248;  16  Am.  St  Bep.  193; 
Beach  on  Corporations,  sec.  198.  This,  however,  seems  to  be 
more  a  question  of  name  than  of  substance;  that  is,  whether 
the  liability  of  the  corporation,  in  such  cases,  is  to  be  placed 
on  the  grounds  of  its  adoption  of  the  contract  of  its  promoters, 
or  upon  some  other  ground,  such  as  equitable  estoppel.  This 
court,  in  accordance  with  what  we  deem  sound  reason,  as 
well  as  the  weight  of  authority,  has  held  that  while  a  corpo- 
ration is  not  bound  by  engagements  made  on  its  behalf  by  its 
promoters  before  its  organization,  it  may,  after  its  organiza- 
tion, make  such  engagements  its  own  contracts;  and  this  it 
may  do  precisely  as  it  might  make  similar  original  contracts, 
formal  action  of  its  board  of  directors  being  necessary  only 
where  it  would  be  necessary  in  the  case  of  a  similar  original 
contract;  that  it  is  not  requisite  that  such  adoption  or  ac- 
ceptance be  expressed,  but  it  may  be  inferred  from  acts  or 
acquiescence  on  part  of  the  corporation,  or  its  authorized 
agents,  as  any  similar  original  contract  might  be  shown: 
BattelU  V.  Northwestern  Cement  and  Concrete  Pavement  Co.,  37 
Minn.  89.  See  also  Morawetz  on  Corporations,  sec.  648.  The 
right  of  the  corporate  agents  to  adopt  an  agreement  originally 
made  by  promoters  depends  upon  the  purposes  of  the  corpo- 
ration and  the  nature  of  the  agreement.  Of  course  the  agree- 
ment must  be  one  which  the  corporation  itself  could  make, 
and  one  which  the  usual  agents  of  the  company  have  express 
or  implied  authority  to  make.  That  the  contract  in  this  case 
was  of  that  kind  is  very  clear;  and  the  acts  and  acquiescence 
of  the  corporate  officers,  after  the  organization  of  the  com- 
pany, fully  justified  the  jury  in  finding  that  it  had  adopted 
it  as  its  own. 

The  defendant,  however,  claims  that  the  contract  was  void 
under  the  statute  of  frauds,  because,  ^  by  its  terms,  not  to  be 
performed  within  one  year  from  the  making  thereof,"  which 
oounsel  assumes  to  be  September  12th,  the  date  of  the  agree- 
ment between  plaintiff  and  the  promoter.    This  proceeds 
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upon  the  erroneous  tbeorj  that  the  act  ot  the  corponitioii  in 
Bach  caeee  is  a  ratification  which  relates  back  to  the  date  of 
the  contract  with  the  promoter,  under  the  familiar  maxim 
that  '^  a  subsequent  ratification  has  a  retroactive  effect,  and 
is  eqaiyalent  to  a  prior  command.''  But  the  liability  of  the 
corporation,  under  such  oircumstances,  does  not  rest  open 
any  principle  of  the  law  of  agency,  but  upon  the  immediate 
and  voluntary  act  of  the  company.  Although  the  acts  of  a 
o(»^ration  with  referenoe  to  the  contracts  made  by  promoters 
in  its  behalf  before  its  organisation  are  frequently  looeeiy 
termed  "ratification/'  yet  a  "  ratification,"  properly  so  called, 
implies  an  existing  person,  on  whose  behalf  the  contract 
might  have  been  made  at  the  time.  There  cannot,  in  law, 
be  a  ratification  of  a  contract  which  could  not  have  been 
made  binding  on  the  ratifier  at  the  time  it  was  made,  because 
the  ratifier  was  not  then  in  existence:  In  re  Empreu  Engineer^ 
ing  Co.j  16  Oh.  Div.  128;  Melhado  v.  Porto  Alegro  etc  JTy  Co^ 
L.  R.  9  Com.  P.  505;  Kelner  v.  Baxter,  L.  R.  2  Com.  P.  185. 
What  is  called  "  adoption  "  in  such  cases  is,  in  legal  effect, 
the  making  of  a  contract  of  the  date  of  tlie  adoption,  and  not 
as  of  some  former  date.  The  contract  in  this  case  was,  there- 
fore, not  within  the  statute  of  frauds.  The  trial  court  fairly 
submitted  to  the  jury  all  the  issues  of  fact  in  this  case,  ac- 
companied by  instructioos  as  to  the  law  which  were  exactly 
in  the  line  of  the  views  we  have  expressed;  and  the  evidence 
justified  the  verdict. 

The  point  is  made  that  plaintiff  should  have  alleged  that 
the  contract  was  made  with  Nimocks,  and  subsequently 
adopted  by  the  defendant.  If  we  are  correct  in  what  we 
have  said  as  to  the  legal  effect  of  the  adoption  by  the  corpo- 
ration of  a  contract  made  by  a  promoter  in  its  behalf  before 
its  organization,  the  plaintiff  properly  pleaded  the  contract  as 
having  been  made  with  the  defendant  But  we  do  not  find 
that  the  evidence  was  objected  to  on  the  ground  of  variance 
between  it  and  the  complaint.  The  assignments  of  error  are 
very  numerous,  but  what  has  been  already  said  covers  all 
that  are  entitled  to  any  special  notice. 

Order  affirmed.  ^^ 

Corporations.— Ltabilrt  for  GoMTRAon  Evtbrsd  nrm  ar  Pso- 

HOTKRS  BBFORB  Inoorporahor:  See  notes  to  Moore  tie.  Bardwaare  Oo,  v. 
TotDer$  Hardunre  Co,,  13  Am.*  St  Rep.  23,  and  Pitttburg  JUining  Ox  v. 
Spooner,  17  Am.  St.  Rep.  161;  Stanton  v.  New  York  el&  By  Co.^  69 
272;  21  Am.  St  Rep.  110. 
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(48  MiWKaaoTA*  n9.] 

JvBiSDKnoir  or  Kon«xibii>kiit  Mxhobb.  —  Tbe  poiper  of  tii*  twiirlt  if  IIm 
state  to  appoint  a  gnardian  for  non-resident  minora  baring  ptoptrtj 
within  its  Jnriediotion  it  nnqneationable. 

JvBiBimniov  9V  Mnrena. —Notice  to  a  minor  of  an  application  for  the  ap- 
pointment of  a  gnardian  it  pnrelj  a  matter  of  atatator j  requirement^  and, 
when  not  required  by  etatnte^  need  not  be  given. 

JvBiSDionoN  09  Minors.  —  If  a  statute  declares  that  such  notice  shall  be 
glTcn  of  an  application  to  appoint  a  guardian  of  a  minor  to  all  persons 
interested  as  the  judge  shall  order,  letters  of  guardianship  cannot  bo 
attacked  on  the  ground  that  the  notice  which  he  directed  to  be  giren 
was  insufficient  beoaaae  it  did  not  include  notice  to  the  minofs  them- 
selTca. 

Atabdiait's  8al«  oavkot  bb  CollatkuUiT  Attagkkd  in  an  action  between 
tiurd  persons  on  the  ground  that  the  purchaser  was  the  attomejr  d  the 


/.  W.  BuU^  and  Smith  and  Towne^  for  the  appellanta. 

Ltuk^  Bunn^  and  Hadley^  for  the  reepondent. 

Mitchell,  J.  Action  of  ejectment  In  its  answer  the  de- 
fendant alleged  title  in  itself,  but  this  claim  is  now  abandoned, 
mnd  the  action  of  the  plaintiffs  is  sought  to  be  defeated  solely 
on  the  ground  of  their  own  want  of  title.  One  George  Leidner 
died  seised  of  the  land,  and  the  plaintiffs,  as  his  heirs,  are  tbe 
owners,  unless  their  title  was  divested  by  a  guardian's  sale  to 
one  Hiram  Hayes,  in  May,  1872.  The  probate  proceedings 
which  culminated  in  this  sale  are  the  same  which  were  con- 
eidered  in  West  Duluth  Land  Co,  y.  KurtZy  45  Minn.  880,  but 
the  questions  now  raised  are  different  The  principal  point 
made  is,  that  the  appointment  of  Catharine  Burg  as  guardian 
of  the  plaintiffs  was  absolutely  void  for  want  of  notice  to  the 
minors  of  the  hearing  of  her  application  for  snoh  appointment 
The  admitted  facts  are,  that  the  plaintiffs  were  infants,  resid- 
ing, in  Wisconsin,  with  their  mother,  Catharine  Burg,  and  own- 
ing  this  land  in  St.  Louis  County,  in  this  state.  Their  next 
of  kin  were  their  mother,  with  whom  they  were  living,  and  a 
.married  sister,  Mary  Burns,  residing  in  Duluth,  in  this  state. 
On  February  27, 1872,  the  mother  petitioned  the  probate  court 
of  St  Louis  County  far  letters  of  guardianship.  On  the  same 
day,  that  court  ordered  that  a  hearing  be  had  on  the  petition, 
March  2,  1872,  and  that  notice  be  given  of  said  hearing  to  all 
persons  interested,  by  personal  service  on  the  next  of  kin,  two 
days  before  the  hearing.     The  mother,  who  was  the  plaintiffs' 
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nataral  guardian,  and  with  whom  they  resided,  had  notice  by 
being  herself  the  petitioner,  and  notice  was  served  personally 
on  Mary  Burns,  their  sister,  on  the  said  twenty-seventh  day 
of  February.  It  is  objected  that  this  notice  to  the  next  of  kin 
was  not  notice  to  the  minors;  that  notice  to  the  minors  theno- 
selves  was  necessary  to  give  the  court  jurisdiction,  and  to  make 
the  appointment  of  any  validity. 

The  power  to  appoint  a  guardian  of  the  estate  of  a  non-ree- 
ident  minor  situated  in  this  state  is  unquestioned,  and  the 
purpose  of  so  doing  is  the  same  as  in  appointing  a  guardian 
of  the  person  and  estate  of  a  resident  minor.    Notice  of  the 
bearing  for  such  appointment  is  not  a  constitutional  prereqoi- 
site  to  the  jurisdiction  to  name  a  guardian.    Appointing  a 
guardian  deprives  no  one  of  his  property,  and  does  not  change 
or  afiTect  the  title  of  it    liCtters  of  guardianship  are  merely  a 
commission  which  places  the  property  of  the  ward  in  the  care 
of  an  officer  of  the  court  as  custodian,  and  in  its  effect  is  not 
essentially  different  from  the  appointment  of  a  receiver  or 
temporary  administrator, — a  jurisdiction  which  can  be,  and 
frequently  is,  exercised  before  service  of  any  process.    The 
matter  of  notice  of  an  application  for  the  appointment  of  a 
guardian  is  therefore  purely  a  matter  of  statutory  requirement 
The  provision  of  statute  regulating  notice  in  this  case  is  found 
in  General  Statutes  of  1866,  chapter  59,  section  13  {Qen.  Stats. 
1878,  c.  69,  sec.  21),  viz.:  *'  Such  notice  to  all  persons  interested 
as  the  judge  shall  order."    My  own  opinion  is,  that  when  it 
appears  that  the  person  or  property  was  the  subject  of  guar- 
dianship, and  that  the  letters  were  issued  by  the  proper  probate 
court,  as  were  the  facts  here,  the  letters  of  guardianship  are 
not  subject  to  collateral  attack,  but,  like  letters  of  adminis- 
tration, are  conclusive  evidence  of  the  due  appointment  of  the 
person  therein  named,  until  reversed  on  appeal,  or  revoked  by 
the  court  which  granted  them.    This  is  the  rule  in  most  juris- 
dictions; and  the  practical  difficulties  and  embarrassments 
resulting  from  a  different  rule  are  very  apparent     But  in 
Davis  V.  Hudson^  29  Minn.  27,  this  court  held  that  while  the 
manner  of  notice  is  committed  to  the  discretion  of  the  probate 
judge,  yet  some  notice  is  indispensable;  that  notice  is  juris- 
dictional; and  that  the  validity  of  the  guardianship  is  subject 
to  collateral  attack  on  the  ground  of  want  of  any  notice  of  the 
application  for  the  appointment. 

In  the  present  case  there  is  no  question  but  that  all  the 
notice  was  given  which  the  probate  judge  ordered,  but  the 
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contention  is,  that  what  the  judge  ordered  was  insufficient,  be- 
oaQse  it  did  not  include  notice  to  the  minors  themselves.  The 
statnte  clearly  commits  it  to  the  sound  discretion  of  the  jndge 
to  decide  how  and  in  what  manner  notice  shall  be  given,  and  to 
fix  the  kind  of  notice  most  likely  to  serve  the  ends  of  justice, 
and  protect  the  interests  of  the  infants.  Similar  provisions  in 
similar  statutes  are  quite  common,  and  it  is  agreed  with  one, 
accord  that  the  purpose  is  to  give  notice  to  relatives  or  next 
of  kin  who  are  naturally  interested  in  the  infants  or  their 
estates  so  as  to  give  them  an  opportunity  to  attend,  if  they 
desire,  for  the  purpose  of  giving  the  probate  court  the  requisite 
information  as  to  the  nature  and  value  of  the  estate  of  the 
infant,  and  as  to  the  propriety  or  impropriety  of  the  appoint- 
ment, as  guardian,  of  the  person  named  in  the  petition:  Under- 
UU  T.  DennUj  9  Paige,  202;  White  v.  PotiMroy,  7  Barb.  640; 
Ex  parte  Dawson^  8  Bradf.  180.  Notice  to  the  infants  is  not 
the  important  or  essential  thing,  for  the  very  necessity  for 
appointing  a  guardian  for  them  arises  out  of  the  fact  that 
they  are  incapable  of  managing  their  own  estate,  or  of  deter* 
mining  for  themselves  what  is  for  their  own  interests.  If  they 
are  of  very  tender  years,  and  strictly  rum  eui  jurU^  notice  to 
them  would  be  an  idle  ceremony,  and  utterly  useless.  Hence 
we  conclude  that  the  notice  contemplated  by  statute  does  not 
necessarily  require  or  include  notice  to  the  infants  themselves, 
but  that  it  is  left  to  the  sound  discretion  of  the  probato  judge 
to  order  such  notice  to  persons  interested  as  natural  guardians 
and  next  of  kin  as  he  shall  deem  most  likely  to  inform  them 
of  the  application,  and  thus,  through  their  attendance,  advise 
him  of  the  extent  and  condition  of  the  infante'  estete,  and  of 
the  expediency  of  the  appointment  prayed  for.  Notice  to  the 
mother,  with  whom  plaintiffs  lived,  and  to  their  married  sister, 
their  only  other  near  relative,  was  more  likely  to  accomplish 
this  end  than  publication,  or  even  personal  service  on  the 
infante  themselves,  and  fully  answered  the  stotutory  require- 
ment. 

The  objection  that  Hayes  was  disqualified  from  purchasing 
St  the  guardian's  sale  because  he  was  attorney  for  the  guar- 
dian is  one  that  cannot  be  made  available  in  an  action  of 
ejectment  between  other  parties.  The  purchase  by  Hayes  is 
at  least  valid  as  to  third  parties  until  set  aside  by  direct 
attack.  There  is  nothing  in  the  point  that  the  deed  does  not 
describe  or  include  the  land  in  controversy. 

Judgment  affirmed. 
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GUARDXAV  AND  WaKD — APPOINTMENT  OV  GOAEDIAN  OV  KON-BMSTDl 

MnfOB.  —  A  probate  coart  of  this  state  may  appoiat  a  guardian  for  a  non- 
rarident  minor  aa  respects  any  estate  he  may  have  in  this  state:  fFoiC  Dtdmfk 
Land  0%  r.  Kmia,  45  Mku.  380;  Sheiby  ▼.  ffarrimm,  84  Ky.  144.  WImto 
an  infant  resides  in  anotiier  etete^  bnt  has  preperty  here,  he  maj  have  gmm 
dians  appointed  in  both  Jnriadietions;  the  foreign  goardian  haa  the  custody 
of  his  person,  and  the  domestic  guardian  has  control  of  his  property  within 
this  state,  and  neither  can  interfere  with  the  other:  Kraft  r.  Wtekeif,  4  Gill 
k  J.  332;  23  Am-  I>m-  569,  and  note.  The  probate  eonri  ef  m  oomty  m 
this  state,  in  which  there  is  realty  of  a  ward  residing  in  another  states  uder 
gnardianship  by  appointment  of  a  guardian  in  another  state,  is  the  "  probate 
coart  having  jurisdiction,'*  upon  an  application  of  snch  guardian  to  aeU  the 
realty  situated  here:  Menage  v.  Jones,  40  Minn.  254.  See  also  Bojfd  ▼.  Oiat^ 
34  QtL  253;  89  Am.  Deo.  262;  and  note.  As  to  the  appointment^  rigbt^ 
powerii  and  dntiea  of  guardians  of  non-resident  minora  aee  note  to  3ari  ▼• 
Dreaeer^  35  Am.  Deo.  666^  and  note  to  Molyn£»a  ▼•  Sepnumr^  n  Am.  OMi 
660. 
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[48  Minnesota,  172.] 

Obbditob*8  Bill — Risultino  TBuarrs.  —  If  the  statnte  of  a  state  provides 
that  when  property  purchased  by  tiie  debtor  is  eanvejred  to  n  third 
person,  with  intent  to  defraud  the  creditors  of  snch  debtor,  a  tmat  shall 
result  in  favor  of  snch  creditors  to  the  extent  that  may  be  necessary  to 
satisfy,  their  demands,  they  may,  if  residents  of  the  state,  prosecnte  an 
notion  to  enfore  such  tmst^  withoat  first  obtaining  judgment  on  their 
demand,  if  their  debtor  is  a  non-resident  of  the  states  and  hae  no  prop* 
erty  therein  which  can  be  appropriated  to  the  satisfaction  d  the  debt 
by  legal  proceedings. 

O.  L.  Smithy  and  Broohi  and  Hendrixy  for  the  appellanlb 

Bdhn  and  HawUyj  for  the  respondent. 

DicKiNSOif,  J.  This  action  is  prosecuted  to  enforce  a  resalt* 
Ing  trust,  under  General  Statutes  of  1878,  chapter  43,  sectione 
7,  8,  as  respects  certain  land  in  this  state,  which,  upon  pur- 
chase, were  conveyed  to  the  defendant,  her  husband,  one  L.  L. 
Haworth,  having  paid  the  whole  consideration  therefor.  The 
plaintiff  is  a  simple  contract  creditor  of  L.  L.  Haworth, 
who  resided  in  the  state  of  Illinois  when  the  debt  was  con- 
tracted, and  who  ever  since  has  resided  there.  The  said 
debtor,  Haworth,  has  never  owned  any  property  within  this 
state.  He  procured  the  conveyance  of  the  land  in  question 
to  be  made  to  the  defendant,  his  wife,  with  intent  to  defraud 
his  creditors,  including  the  plainti£  It  does  not  appear 
whether  the  debtor,  Haworth,  is  solvent  or  insolvent.  By  the 
terms  of  the  statute  above  cited,  a  trust  in  the  land  results  in 
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favor  of  the  creditors  of  the  person  paying  the  consideration 
"  to  the  extent  that  may  be  necessary  to  satisfy  their  just  de* 
mands."     In  Mauey  y.  Qorton^  12  Minn.  145,  90  Am.  Dec. 
287,  it  was  said  that  a  mere  simple  contract  creditor  is  not 
entitled  to  relief  under  this  statute;  that  he  must  obtain  judg- 
ment at  law  before  seeking  relief  in  equity.    And  in  Moffatt 
T.  TSittle^  85  Minn.  801,  it  was  decided  that  a  creditor  is  not 
entitled  to  such  relief  until  he  has  exhausted  his  remedies  at 
law.     It  was  considered,  in  that  case,  to  be  a  sufficient  reason 
for  refusing  the  aid  of  equity  to  enforce  the  statutory  trust, 
that  it  was  not  shown  that  execution  had  been  returned  un- 
satisfied, or  that  the  judgment  debtor  was  insolvent,  or  had 
no  property  subject  to  execution.    It  must  be  regarded  as  the 
general  rule,  in  this  state  at  least,  that  the  creditor  must  pro- 
ceed to  recover  and  enforce  judgment  at  law  against  his 
debtor  before  he  will  be  allowed  to  maintain  an  action  of  an 
equitable  nature  to  enforce  the  statutory  trust.     But  the  rule 
which  forbids  resort  to  equity  for  relief  when  there  is  an  ade- 
quate legal  remedy  is  not  to  be  applied  with  such  strictness 
as  to  practically  deny  to  a  party  having  a  right  against  an- 
other, legal  or  equitable,  any  reasonably  available  means  of 
enforcing  it    It  is  true  that  an  equitable  suit  will  not  be  en- 
tertained if  there  is  no  necessity  for  resorting  to  such  a  pro- 
ceeding.    But  even  though  the  law  does  ofiTer  a  remedy  which 
may  be  resorted  to,  still,  if  it  be  not  adequate  to  the  require- 
ments of  the  case,  equity  should  not  refuse  its  aid  within  the 
proper  scope  of  its  jurisdiction.    If  the  legal  remedy  be  not 
reasonably  available  and  effectual,  there  would  seem  to  be  no 
reason  forbidding  resort  to  equitable  relief.    For  instance,  a 
fraudulent  debtor  may  abscond  to  some  distant  but  known 
place,  as  to  India,  leaving  no  property  within  our  jurisdiction 
which  can  be  reached  by  attachment  or  ordinary  legal  pro- 
ceedings, but  leaving  property  which,  by  the  aid  of  a  court  of 
equity,  may  be  reached  and  appropriated  to  the  satisfactioa 
of  his  debts.     We  think  that  equity  would  not  refuse  to  exer- 
cise its  ordinary  jurisdiction  in  favor  of  a  creditor,  under  such 
circumstances,  for  the  reason  merely  that  he  might  secure  a 
legal  recovery  and  satisfaction  in  India,  but  at  an  expense  far 
greater  than  the  amount  of  his  debt.    In  such  a  case,  and  in 
others  which  will  readily  occur  to  the  mind,  it  is  obvious  that 
the  ordinary  course  of  legal  proceedings  affords  in  reality  no 
adequate  or  real  means  of  redress. 
Upon  the  point  here  in  question  there  is  a  conflict  of  an- 
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thority.  We  think  that  the  better  reason  supports  the  view 
that  the  resulting  trust  created  by  the  statute  may  be  en- 
forced in  favor  of  one  of  our  citizens,  even  though  he  has  not 
recovered  a  judgment  for  his  debt,  the  debtor  being  a  non- 
resident, and  beyond  the  jurisdiction  of  our  courts,  and  hay- 
ing  no  property  here  which  can  be  appropriated  by  legal 
proceedings  to  the  satisfaction  of  the  debt.  In  support  of 
this  conclusion  the  following  authorities  may  be  cited:  ifer^ 
chants^  Nat.  Bank  v.  Paine,  13  R.  L  592;  Kipper  v.  Glaneey^ 
2  Blackf.  356;  Stanton  v.  Embry,  46  Conn.  595;  Peay  y.  Mw 
rieon'e  Eafn,  10  Gratt  149;  Scott  v.  MeMiOen,  1  LitU  802;  18 
Am.  Dec.  239;  Anderson  y.  Bradford^  5  J.  J.  Marsh.  69;  Kimr 
loch  v.  Meyer ^  1  Speers  Bq.  427;  Farrar  y.  Raedden^  9  Rich. 
Eq.  331;  Pendleton  y.  Perkins^  49  Mo.  565;  and  see  High  on 
Injunctions,  sec.  29. 

In  so  deciding  we  decline  to  follow  or  to  apply  in  the  case 
before  us  the  ruling  upon  the  last  ground  stated  in  the  opin- 
ion in  Birdeall  y.  Fischer^  17  Minn.  100.  The  case  before  as 
does  not  require  that  we  consider  or  determine  whether  the 
non-residence  of  a  debtor  and  the  non-existence  of  a  legal 
remedy  in  the  courts  of  our  own  state  is  always  to  be  regarded 
as  a  sufficient  reason  for  invoking  the  aid  of  equity.  It  ia 
sufficient  to  say  that  such  a  case  is  deemed  to  justify  the  en- 
forcement, in  favor  of  a  resident  creditor,  of  the  specific  trost 
resulting  under  the  statute  from  the  fraudulent  conduct  of  the 
non-resident  debtor  in  procuring  property  purchased  by  him, 
and  over  which  our  jurisdiction  extends,  to  be  conveyed  to  a 
voluntary  grantee  for  the  purpose  of  keeping  it  beyond  the 
reach  of  his  creditors.  The  objection  that  the  plaintiflT  had 
not  reduced  his  demand  to  judgment,  as  he  could  not  have 
done  without  going  to  a  foreign  state  for  that  purpose,  and 
that  the  proof  of  his  debt  in  this  action  was  not  conclusive 
personally  upon  the  debtor,  is  not  a  sufficient  reason  for  re- 
fusing to  enforce  the  trust  which  was  imposed  on  the  land 
when  the  debtor  purchased  it,  and  for  the  purpose  of  defraud- 
ing  his  creditors,  procured  the  conveyance  to  be  made  to  the 
defendant.  This  objection  might  be  urged  with  equal  force 
against  the  propriety  of  allowing  legal  proceedings  by  attach- 
ment against  the  property  of  non-resident  debtors  to 
debts  for  which  no  personal  judgment  is  recovered. 

Judgment  affirmed. 


Crbditob's  Suit— JuDOMBiTT  at  Law,  whmit  kot  KaonsART  ts  Mauin 
TAiif.  — A  oroditor  majry  withoat  a  jadgmMit  at  Uw«  hare  a  fimndaleiil  aalt 
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wtMidflp  Qndw IIm Ifiarinippi  itataiei  (hmutoAw.  Ra^orH  1  8in«dM41I. 
ttS|  40  Am.  Dmw  lO^  and  note.    8m  •xtendod  nofee  to  Matmif  t.  0Drlo% 
10  Am.  Dea  »6b  alw  Bole  to  irilfer  T.  I>a0<(foN^  i*  Am.  I>^ 
mI^  nolo  to  Quarl  r.  AbbeU^  08  Am.  Bop.  07Si 
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Bbebdbbs'  Association. 

I4t  UmmwaotAf  MUl 
AuTCNTLnnv  TtLUt&naoL  —A  SoBBiQUivt  Obbditor  oavvov  %wM  m  ma* 
fvyuios  by  hii  dsbtoTy  not  intondod  to  nor  opor»tiiig  to  dofrood  Ua^  urn 
tfao  ground  that  It  wm  oxoontod  to  dofnmd  oxioliiig  oroditocft 

Hayne$  and  Oham^  for  the  appellant 

littU  and  JVimiiy  for  the  respondenk 

GnjriLLAK,  C.  J.    The  nature  of  the  inetrnment  nnder  which 
the  gamiehee  defendant  claims  title  to  the  property  is,  as  the 
plaintiff  claims  it  to  be,  a  common-law  assignment  for  the  ben- 
efit of  creditors.    Althoagh  it  is  not  very  clear  that  the  assignor 
had  at  its  date  any  creditors  who  did  not  assent  to  the  assign- 
ment  by  signing  it^  we  may  assume  that  he  had,  and  that^  as 
to  them,  the  assignment  is  fraudulent,  and  consequently  void. 
There  is  no  evidence  of  any  intent  to  defraud  any  who  might 
become  creditors  after  its  execution;  that  it  was  made  with  any 
le&rence  to  or  in  contemplation  of  future  debts  of  the  assignor; 
ud  there  is  nothing  in  its  character,  nor  in  the  acts  of  the 
pftrties  under  it,  to  make  it  operate  as  a  fraud  upon  such 
oieditors.    The  plaintiff  is  a  subsequent  creditor,  so  that  the 
question  is  presented,  Can  a  subsequent  creditor  avoid  a  con* 
^oyanoe  by  his  debtor,  not  intended  to  nor  operating  to  defraud 
bim,  on  the  ground  that  it  was  executed  with  intent  to  do* 
fraud  existing  creditors  7    This  court  has  always  held  ha 
cannot:  Bruggerman  y.  HoetTf  7  Minn.  837;  82  Am.  Dec.  97; 
8Um$  T.  Myer$,  9  Minn.  808;  86  Am.  Dec.  104;  Sanden  t. 
Chandler^  26  Minn.  278;  Hartman  y.  WeOandy  86  Minn.  228; 
Bloom  T.  Moy,  48  Minn.  897;  19  Am.  St.  Rep.  248.    One  ex- 
pression in  Wakh  y.  Byrnes^  89  Minn.  627,  may  point  to  a 
different  conclusion,  but  the  entire  opinion  is  to  the  effect  that 
to  enable  a  subsequent  creditor  to  avoid  a  transfer  as  fraud- 
ulent, it  must  appear  that  its  purpose  was,  or  that  its  effect 
will  be,  to  defraud  him.    An  intent  to  defraud  existing  creditors 
>Qay,  in  connection  with  other  circumstances,  be  evidence  on 
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tbe  qaestion  of  intent  to  defraud  sabsequent  or  prospective  cred- 
itors: Union  Nat  Bank  v.  Pray^  44  Minn.  168.  There  is  no  lit- 
tie  confusion  in  the  authorities  on  the  point,  there  being  maaj 
dicta  to  the  effect,  and  some  decisionjB  directly  holding,  that  & 
subsequent  creditor  may  avoid  a  conveyance  fraudulent  as  to 
existing  creditors,  and  other  decisions  —  the  majority  of  the 
more  modern  decisions  —  holding  the  contrary.  Few  hold 
unqualifiedly  that  a  conveyance  is  void  as  to  sabsequent 
creditors  merely  because  made  with  intent  to  defraud  creditors 
who  were  such  at  the  time  of  its  execution.  In  most  of  the 
decisions  of  the  former  class  referred  to,  the  effect  as  U>  sub- 
sequent creditors  is  made  to  depend  on  the  circumstances 
under  which  the  conveyance  with  intent  to  defraud  existing 
creditors  was  made.  In  this  state,  where  the  question  of  the 
fraudulent  intent  is  one  of  fact,  and  not  of  law,  the  circum* 
stances  referred  to  in  those  cases  would  not  make  the  convey* 
anoe  void  p«r  se,  but  would  be  evidence  pf  a  fraudulent  intent 
as  to  subsequent  creditors.  The  evidence  might  be  of  such  a 
character — as  where  the  fraudulent  intent  appears  by  the 
instrument  making  the  conveyance  —  as  to  be  conclusive,  and 
compel  a  finding  of  its  existence.  It  seems  reasonable  that  a 
creditor  assailing  a  conveyaikce  by  his  debtor  should  stand  oa 
its  intent  or  effect  as  to  himself,  and  tiiat  A  ought  not  to  bo 
permitted  to  avoid  it  merely  because  it  was  intended  to  or  will 
prejudice  B.  A  conveyance  may  be  made  with  intent  to  de- 
fraud existing,  but  without  such  intent  as  to  subsequent,  cred* 
iters,  or  it  may  be  with  intent  to  defraud  only  subsequent 
creditors,  or  it  may  be  to  defraud  both  classes.  The  purpose 
of  the  rule  of  the  common  law,  and  of  the  statute  which  re- 
asserts that  rule,  is  to  defeat  the  intended  fraud,  which  it 
does  by  making  the  conveyance  void  as  to  the  persons  in* 
tended  to  be  defrauded,  and  who  will  be  defrauded  unless  it  bo 
avoided.  The  statute  (13  Elis.,  o.  5),  which  all  subsequent 
statutes  follow  in  substance,  if  not  in  terms,  avoided  the  oon* 
veyance  ''only  as  against  those  persons,  their  heirs,**  ota^ 
''  whose  actions,''  etc.,  ''are  defrauded."  There  is  no  warrant 
in  it  for  holding  that  one  class  of  creditors  may  avoid  a  eon^- 
veyance  merely  on  the  ground  that  it  was  intended  to^  and 
if  sustained  will,  defraud  another  class. 
Judgment  affirmed.  

Fraudulent  Convbt angbs  —  Rioar  ov  Subskquint  Orsmtobs  to  At» 
rAOK.  —  For  a  fall  disoassion  of  this  sabject,  see  extended  note  to  Hagermam^ 
r.  Bui^nan,  14  Am.  St.  Rap.  743-754.     A  creditor,  to  obtain  relief  againrt 
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A  frandalent  dispoftition  of  property,  mast  show  that  be  wm  a  creditor  at  the 
time  that  the  act  was  done,  and  that  it  was  in  fraad  of  hie  rights:  Stone  v. 
Myers,  9  Minn.  303;  86  Am.  Deo.  104,  and  note;  Rdd  r.  Orap,  87  Pa.  St^ 
608;  78  Am.  Dec.  444.  A  conveyance  ii  not  Toid  aa  against  snbaeqaeat 
ereditora  tinlesa  frandulent  in  fact^  —  that  i%  made  with  a  Tiew  to  future 
debts:  Mom  ▼.  Voleam  Water  Co.,  1&  CaL  62;  73  Am.  Dee.  569,  and  note; 
JnkabUamtM  qf  Peiham  t.  Aldriek^  8  Gray,  615;  69  Am.  Dee.  266,  and  note; 
Buma  ▼.  Taylor,  34  Mies.  708;  60  Am.  Deo.  412,  and  note;  NicIioUu  y. 
Ward,  1  Head,  323;  73  Adl  Deo.  177;  Cook  ▼.  Johnson,  12  K.  J.  £q.  51;  72 
Am.  Dec  881,  and  note;  Bewtde  r,  Mtdr,  83  Cal.  368.  See  aUo  RoUhm  ▼• 
ShoMr  Wagom  elfr  Ok,  80  Iowa,  380;  20  Am.  St  Bep.  427. 


In  bb  Hbss^s  Wilu 

(48  MIIIKB80TA,  604.] 

Wtum — Undub  iMrLUBHOs.  —  CiBOuicaTANOBs  Rblrd  upokto  Pboyb  Uir- 
mun  Ihvlubhgb  must  be  such  as,  taken  together,  point  unmistakably 
to  the  fact  that  the  mind  of  the  testator  was  snbjeoted  to  that  of  some 
•iber  person,  so  that  bis  will  is  that  of  the  latter,  and  not  of  the  former. 

Wills.  —  Bubdbn  ov  Paovna  Fbaud  ob  Undub  Ibblubncb  rests  upon  tha 
canteatants  of  the  wilL 

Wills  —  XJndub  Invluenob. — While  evidence  of  declarations  of  a  testa- 
toffy  made  snbeeqaent  to  the  execution  of  his  will,  may  be  received  lor 
Hm  pvrpoee  d  showing  the  extent  and  eflfeet  of  the  undue  influence 
siaiined  to  hare  been  exercised  orer  him,  yet  if  the  evidenesi,  indepen- 
dent  and  exclusive  of  bis  declarations^  does  not  satisfy  the  jury  that  un- 
due inflnenoe  was  used  iu  procuring  the  will,  they  must  answer  the 
question  of  undue  infloenoe  in  the  negative.  The  evidence  of  nndue  in* 
flocnca  must  be  other  than  that  wbieb  prooeeds  from  the  testator's  own 
■umth  after  the  will  was  made^ 
Wilul  —  Ubx»ub  ImrLUBNCB  is  hot  Establishbd  by  the  fact  that  there 
were  motive  and  opportunity.  It  must  further  appear  that  the  influ* 
cnee  was  exercised,  and  that  its  effect  was  to  destroy  the  free  agency  of 
tba  tostator,  and  to  control  the  disposition  ol  his  property  under  the 

wia 

Wius — Uminjb  Ibilvbhob.  —  Tkb  Ivilobnobb  Rbsultdio  nr  Favob  ov 
Pbbsobs  Who  abb  Nbakbst  the  testator  in  respect  and  affection,  or  by 
reason  of  intimate  social  or  domestic  relations,  oannot  be  regarded  as 
nnduei 

WwuL  — Ubiwb  Ibflubvob  cuuvbot  bb  PasmniBD  from  the  mere  fad  tfasl 
the  promioae  of  the  will  arc  much  more  favorabla  to  sonm  of  the  bens- 
than  to  others. 


lUyd  B<9fb$r^  for  the  proponents. 

Keye$  and  Brown^  for  the  contestants. 

VAmoBBBUBaH,  J.  Timothy  Hess,  late  of  Winona  Coontj, 
AmI  teetate,  in  Deeember,  1889,  leaving  him  sarviving  five 
ehildren,  James  Hess,  Mrs.  Ella  Dearborn,  Mrs.  Mary  Foster, 
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Mrs.  Emma  Ryan,  and  Cornelius  Hess.  He  was  upwards  of 
seventy  years  old.  His  will  was  executed  September  24, 1888. 
In  this  will,  James  Hess  and  Mrs.  Ella  Dearborn  were  named 
executors,  and  legacies  of  fifty  dollars  each,  only,  were  left  to 
Mrs.  Foster,  Mrs.  Ryan,  and  Corneliiis  Hess,  a  legacy  of  five 
hundred  dollars  to  George  Ford,  a  son  of  Mrs.  Dearborn,  and 
all  the  rest  and  residue  of  the  estate  of  the  deceased  was  gi^en 
and  devised  to  the  executors,  James  Hess  and  Mrs.  Dearborn, 
share  and  share  alike.  The  estimated  value  of  the  estate 
about  five  thousand  dollars.  The  validity  of  this  will  is 
tested  by  Mrs.  Foster  and  Mrs.  Ryan  and  Cornelius  Hesa, 
who  alleged  that  the  same  was  procured  to  be  executed 
through  the  fraud  of  James  Hess  and  Mrs.  Dearborn,  and 
constraint  and  undue  influence  by  them  executed  and  exer- 
cised over  the  mind  of  the  testator  at  the  time  of  the  execu- 
tion thereof.  On  appeal  from  the  order  and  judgment  of  the 
probate  court,  the  issue  of  fraud  and  undue  influenoe  was 
tried  by  jury  in  the  district  court  of  Winona  County,  and  a 
verdict  thereon  rendered  in  favor  of  the  contestants. 

One  of  the  principal  assignments  of  error  is,  that  the  find- 
ing and  verdict  of  the  jury  are  not  justified  by  the  evidence. 
It  is  contended  by  the  proponents  that  there  was  no  evidence 
of  fraud  or  undue  influence  in  the  case  w&rranting  the  sub- 
mission of  the  question  to  the  jury.  It  is  not  necessary,  in 
considering  this  assignment  of  error,  to  review  the  evidence 
in  extenso^  or  to  make  special  reference  to  the  testimony  of  the 
several  witnesses.  It  will  be  sufficient  to  refer  to  such  parte 
of  it  as  may  be  necessary  to  show  the  basis  of  our  conclusions 
upon  this  question.  What  is  and  is  not  undue  influence  hae 
been  considered  and  declared  in  our  former  decisions,  and  we 
need  do  little  more  than  refer  to  them  here:  In  re  Siorer'M  WUl^ 
28  Minn.  11;  Nelson's  WiU,  39  Minn.  205-208;  MiteheU  v.  MUd^ 
ell,  43  Minn.  73.  It  is  said,  in  In  re  Storer's  WiU,  28  Minn.  11, 
*'  From  the  nature  of  the  case,  the  evidence  of  undue  influence 
will  be  mainly  circumstantial.  It  is  not  usually  exercised 
openly,  in  the  presence  of  others,  so  that  it  can  be  directly 
proved.  But  the  circumstances  relied  on  to  show  it  must  be 
euch  as,  taken  together,  point  unmistakably  to  the  fact  that 
the  mind  of  the  testator  was  subjected  to  that  of  some  other 
person,  so  that  the  will  is  that  of  the  latter,  and  not  of  the 
former."  But  the  burden  of  proof  rests  upon  the  contestante 
to  establish  the  existence  of  fraud  or  undue  influence;  and 
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ihaiy  we  are  obliged  to  hold,  after  a  yerj  careful  and  thorough 
<K>DsideraiioQ  of  the  eyidenoe  in  thie  case,  they  failed  to  do. 

B  vidence  was  received,  on  the  trial,  of  the  declarations  of  the 
teetator  subsequent  to  the  execution  of  the  will,  lor  the  pur- 
pose of  showing  the  extent  and  effect  of  the  undue  influence 
claimed  jto  have  been  exercised  over  him  when  the  will  was 
made;  but  the  court  correctly  charged  the  jury  that  if  the 
eridenoe,  independent  and  exclusive  of  the  testator's  declara* 
tioiiSy  did  not  satisfy  them  that  undue  influence  was  used  in 
procuring  the  making  of  the  will,  they  must  answer  the  question 
of  undue  influence  in  the  negative.    And  this  must,  of  course, 
be  8o;  otherwise  the  fact  would  be  permitted  to  be  proved  by 
such  declarations,  though  not  part  of  the  re$  gestm.    The  evi- 
dence of  undue  influence  roust  be  other  than  that  which  pro- 
ceeds from  the  testator's  own  mouth  after  a  will  is  made.    And 
in^ihis  case  the  evidence  fails  to  show,  apart  from  such  declara- 
tione,  that  there  had  been  either  such  pressing  solicitations  or 
firaudulent  practices  on  the  part  of  the  proponents  as  to  amount 
to  moral  coercion  of  the  testator,  not  only  affecting  his  judg- 
ment, but  overriding  his  free  agency  also.    Indeed,  with  the 
exception  of  the  testimony  of  the  witnesses  to  the  will  of  what 
transpired  at  the  time  it  was  drawn  and  executed,  there  is  no 
evidence  of  any  importance  on  the  main  issue.    It  is  not 
enough  that  there  be  motive  and  opportunity,  as  the  evidence 
undoubtedly  tends  to  show  there  were  in  this  case,  but  the 
influence  must  be  exercised  and  take  effect  so  as  to  destroy 
the  free  agency  of  the  testator,  and  control  the  disposition  of 
the  property  under  the  will  when  it  is  made.    Unless  the 
influence  of  these  beneficiaries  was  unfairly  and  unlawfully 
executed,  so  as  to  dominate  his  will  at  the  time,  it  is  not 
material  that  they  were  interested  in  the  will,  or  had  better 
opportunities  for  solicitation  or  persuasion  than  the  contest- 
ants.   Nor  is  it  surprising  that  a  testator  should  favor  those 
who  are  nearest  to  him  in  respect  and  affection,  or  by  reason 
of  intimate  social  or  domestic  relations.    The  influences  grow- 
ing out  of  such  causes  must  be  allowed  to  have  their  natural 
and  legitimate  effect  upon  the  mind  of  the  testator,  so  that^ 
if  he  chooses  to  make  unwise  and  apparently  unjust  discrim* 
ination  among  those  who  are  the  natural  objects  of  his  bounty, 
he  is  at  liberty  to  do  so;  for  when  he  comes  to  make  his  will, 
he  is  entitled  to  distribute  his  property  as  he  pleases,  provided 
only  that,  in  the  exercise  of  this  right,  his  mind  is  under  no 
such  constraint  or  moral  coercion  as  to  interfere  with  his  free 
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ngency:  ifltchdl  T.  Mitehdl^  43  Minn.  78.  The  priDdpal 
nctors  in  this  conteBt  are  Mrs.  Dearborn  and  Mrs.  Foster,  wba 
is  the  chief  contestant.  The  reeord  shows,  we  think,  quite 
clearly  that  the  testator  was  previously  dissatisfied  with  the 
conduct  and  social  relations  of  Mr&  Ryan  and  Mrs.  Fooler. 
And  though  he  had  not  forgotten  that  Mrs.  Foster  had,  yean 
before,  rendered  him  valuable  service  in  his  household  after 
the  decease  of  his  wife,  yet  he  was  displeased  at  hermarriagey 
and  feared  and  believed  that  any  property  which  she  might 
receive  would  be  squandered.  And  we  gather  fh>m  the  record 
sufficient  evidence,  we  think,  to  warrant  the  belief  that  there 
were  grounds  for  such  dissatisfaction  on  the  part  of  the 
testator. 

As  respects  the  specific  charge  of  firaud  growing  out  of  the 
alleged  representations  of  Mrs.  Dearborn,  we  dismiss  it  by  say- 
ing that  it  is  not  sustained  by  the  evidence;  nor  does  the 
record  present  a  much  stronger  case  of  undue  influences  The 
testator  bad  made  his  home  wilh  his  son,  James,  on  the  fitrm 
of  the  latter,  in  Winona  County,  for  several  years  before  his 
death.  Mrs.  Dearborn  lived  in  Chicago^  A  few  days  before  the 
will  was  executed,  Mrs.  Dearborn  came  on  a  visit  to  her  father, 
and  remained  till  after  its  execution,  when  her  Anther  went 
with  her  to  Chicago,  but  afterwards  returned  to  Minnesota, 
and,  before  his  death,  visited  Mrs.  Foster  in  Wisconsin.  Aa 
respects  James,  the  evidence  shows  that  he  brought  his  fiither 
and  sister  to  the  magistrate  when  the  will  was  made.  His 
father  also  left  with  him  the  key  to  his  box  in  a  safety-vault^ 
where  the  testator  had  deposited  it  before  he  went  to  Chieaga 
A  witness  also  tei^fies  that  Mrs.  Dearborn  said,  in  presenee 
of  the  magistrate  and  her  fiither,  that  James  did  not  want  the 
contestants  to  be  allowed  any  more  than  a  nominal  sum 
each,  in  the  will, — **  just  enough  to  prevent  breaking  the  wilL* 
There  is  no  other  evidence  connecting  him  with  the  wilL 
But  Mrs.  Dearborn  was  present  when  the  will  was  made,  and 
talked  with  other  persons  present,  including  the  testator, 
about  its  provisions.  The  testator  was  of  sound  mind,  and 
unquestionably  competent  to  make  a  will,  and  a  man  of  reso- 
lute and  determined  purpose.  Searl  (who  drew  the  will)  and 
his  wife  were  the  principal  witnesses  in  the  case.  Searl 
swears  that  Mrs.  Dearborn  said,  when  they  came  in,  that  her 
father  had  come  to  have  a  will  made,  and  she  came  to  tell 
him  how  they  wanted  it  made,  or  how  their  father  wanted  it 
made.    Then  be  says  the  testator  said  he  **  wanted  to  make 
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his  will,  and  told  him  how  he  wanted  it  made."    Searl  was 
greatly  surprised  at  the  inequality  of  the  bequests  in  the  will, 
and  80  expressed  himseld    This  led  to  more  or  less  oonversa- 
tion,  particularly  in  respect  to  forther  provision  for  Mrs.  Fos- 
ter.    It  seems  that  the  testator  was  not  very  communicativey 
but  said,  in  substanoe,  in  reference  to  Mrs.  Foster,  that  he 
would  like  to  give  her  more,  but  her  husband  would  squander 
it.     The  witness  stated  that  the  testator  was  not  satisfied,  and 
was  uneasy  and  restkes;  but  it  distinctly  appears  that  after 
all  the  suggestions  were  made,  and  notwithstanding  all  that 
was  said',  he  firmly  adhered  to  his  purpose  to  make  his  will  as 
he  had  at  first  indicated*    The  witness  Searl  states,  on  his 
erosfi-examination:  **  Mrs.  Dearborn  did  not  dictate  the  will 
to  me.    I  drew  the  will  as  he  dictated  iL    Q.  And  drew  it 
just  as  he  told  you,  I  suppose?    A.  Yes,  sir.    Q.  Now,  then, 
you  state  that  Mr.  Hess  appeared  to  be  thoughtful,  very  silent, 
peculiar  in  his  manner,  do  you?    A.  I  did  not  see  anything 
peculiar  about  him  at  that  time.    I  may  have  expressed  it  in 
that  way.    I  don't  remember.    Q.   Do  you  now  state  that 
when  you  were  talking  over  the  will,  he  was  decided  in  mak- 
ing it  as  he  dictated  it?    A.  Yes,  sir;  he  was  decided.    Q. 
That  the  will  should  be  as  he  dictated?    A.  Yes,  sir;  he  did 
not  want  it  changed,  as  he  had  arranged  it  in  his  mind.''    So 
that  it  is  quite  apparent  that  the  testator  was  not  influenced 
to  change  the  nature  of  the  bequests  or  the  frame  of  the  will 
by  anything  that  occurred  at  the  office  of  the  magistrate, 
where  it  was  drawn  and  executed.    It  was  already  '*  arranged 
in  his  mind."    And  there  is  nothing  to  show  either  that  in 
fiH*ming  his  purpose  or  in  adhering  to  it  he  was  unduly  in* 
flaenced,  or  that  the  instrument  was  not  his  will,  as  he  under- 
stood and  declared  it  to  be.    The  witness  farther  states  that 
^  after  it  was  completed,  he  said  it  might  not  amount  to  any* 
thing."    He  knew  that  he  could  alter  it  afterwards  if  he  de- 
sired to  do  so,  and  he  was  advised  by  some  at  the  witnesses  to 
do  so,  but  did  not.     He  visited   his  daughter   Mrs.  Foster 
during  the  summer  before  he  died,  and  it  appears  that  she 
understood  that  he  had  made  his  will,  and  knew  that  she  was 
not  favored,  and  she  endeavored  afterwards  to  induce  him  to 
ohange  it,  but  could  not  prevail  on  him  to  do  sa 

The  more  closely  the  case  is  examined  in  the  light  of  all 
the  testimony,  the  more  clearly  it  appears  that  there  is  no 
sufficient  proof  of  facts  from  which  undue  influence  can  be 
Inferred.    The  testator  was  a  man  of  strongly  marked  charac* 
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teristicB,  of  sound  mind  and  determined  will,  abundantly  able 
to  protect  himself,  —  a  matter  not  to  be  overlooked  in  consid- 
ering a  case  of  this  kind;  and  as  long  as  the  law  permits  a 
disposition  of  property  by  will  different  from  that  which  the 
statute  makes  in  case  of  intestacy,  the  mere  fact  that  the  tes- 
tator makes  an  unequal,  partial,  or  seemingly  unjust  diTiaion 
of  his  property  is  no  ground  for  setting  it  aside.  The  provis- 
ions of  the  will  may  be  considered,  in  connection  with  other 
eyidenoe,  in  trying  the  question  of  undue  influence,  but  ia  not 
itself  eyidence  of  such  influence;  and  the  court  cannot  aasame 
to  judge  of  the  justice  of  the  proyisions  of  the  will,  or  to  qaee- 
tion  the  motives  of  the  testator  in  making  it:  Cttdney  ▼•  OMdr 
ney,  68  N.  Y.  152;  Nehon'M  WiU,  89  Minn.  206;  Latham  r. 
Vddl,  38  Mich.  288. 
Order  reversed. 

UadiM  Twawmme  mm  AttncMskm  tlM  Tallditr  of  WIUb.* 

No  Fftdim  Tui  P<MibU.  — That  undue  inflaonee  •zeroised  over  a  taeli^ 
tor  will  mvaltdAte  a  will  ezecnted  by  him  m  the  retnll  off  iti  dominatioQ  ii 
erery where  conoededf  aad  it  is  therefore  of  the  ntmost  importanoe  that : 
test  be  formulated,  by  the  application  of  whioh  to  established  faots  a 
ooDclnaion  may  be  reaohed  as  to  whether  or  not  a  will  is  inonrably  taintod 
by  this  rioe.  We  mast,  however,  oonfess  at  the  ontset  that  snob  a  test  baa 
not  been,  and  cannot  be,  prescribed,  and  that  each  ease  most  be  left  to  be 
decided  in  the  light  of  its  attendant  cironmstanoes:  EQtmkm  ▼.  Bridk^  44 
K.  J.  Bq.  164s  WaddUngUm  t.  ^m^,  46  N.  J.  Eq.  173;  14  Am.  St.  Sep.  7068 
Hartm<m  t.  StridUerf  82  Va.  226.  It  is  not  the  means  employed,  eo  mneh  as 
the  effect  produced,  whioh  mnst  be  considered  in  determining  whether  an* 
dne  influence  has  contributed  to  the  making  of  a  will;  lor  no  matter  what 
means  have  been  employed  for  influencing  the  judgment  or  orerooming  the 
will  of  the  testator,  yet  if  he  was  able  to  resist  them,  and,  notwithstanding 
their  existence,  to  make  a  disposition  of  his  property  according  to  his  own 
desires,  that  disposition  mnst  stand,  because  the  inflnenoee  were  unavailing. 
Though,  on  the  other  hand,  the  influence  exerted  over  the  testator  was  snoh 
as  if  applied  nnder  ordinary  circumstances,  or  exercised  over  persons  of  or- 
dinary powers  of  resistance,  wonld  be  regarded  as  innocent^  yet  il^  in  the 
particular  case,  it  resulted  in  a  disposition  of  property  contrary  to  the 
testator's  desire,  the  inflnenoe  was  undue:  LemreU*4  Htkn  v.  CarWe,  It 

Ala.  aa 

Qe/yand  DeJinUkmi,  —  Though  no  precise  or  abeolnte  test  of  undue  infla* 

enoe  has  been  or  can  be  formulated,  equally  applicable  to  all  cases^  still, 

'    many  general  definitions  hare  been  ghren  off  sufficient  aoenra^  to  bo  off 

Talne  in  considering  this  topic     "Undue  inflnenoe,  legally  speakings  most 

be  snoh  as^  in  some  messure,  destroys  the  free  agency  off  the  teitatori  It  most 

*  aBraBsvcn  to  movoobapkic  voth. 

Deelaratloni  off  a  testator  as  evldenoe  off  undue  inflnenee  or  off  InposMoftt  t  Mm 
Dec.  S9(HtB9. 
lufluenoe  or  importunity  sufficient  to  invalidate  a  will:  It 
Presumptions  of  undue  iafluenoe:  21  Am.  St  Sepu  94-101 
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be  snfiBcient  to  prevent  the  ezerotse  of  that  discretion  which  the  law  reqairea 
io  relation  to  every  testamentary  disposition.     It  is  not  enough  that  the 
testator  is  dissuaded  by  solicitationa  or  argnment  from  disposing  of  his  prop- 
erty aa  he  had  prerioosly  intended;  he  may  yield  to  the  persuasions  of  affec- 
tion or  attachment^  and  allow  their  snggestion  to  be  exerted  over  his  mind; 
and  in  neither  of  these  eases  would  the  law  regard  the  influence  as  undue. 
To  aniount  to  this,  it  must  be  equivalent  to  moral  ooercion,  — it  must  con- 
strain its  subjeet  to  do  what  is  against  his  will,  but  which,  from  fear,  the  desire 
of  peaoe^  or  some  other  feeling,  he  is  unable  to  resist;  and  when  this  is  so,  the 
act  which  is  the  result  of  that  influence  is  vitiated ":  OiS>eri  v.  Oilberi,  22 
Ala.  629;  68  Am.  Dec  268;  Dimlap  ▼.  J^oMison,  28  Ala.'100;  Taylor  v.  KeUp, 
81   Ala.  69;  68  Am.  Deo.  160;  ffaWs  Hdn  v.  Haiet  Bn'n,  38  Aia.  131| 
O^Neatt  ▼.  Farr^  1  Rich.  80.     **0n  this  subject*  as  on  that  with  regard  to 
capacity,  no  precise  and  distinct  line  oan  be  drawn.     Sn£Sce  it  to  say,  that 
the  influence  exercised  must  be  aa  unlawful  importunity,  on  account  of  the 
manner  or  motive  of  its  exertion,  and  by  reason  of  which  the  testator's  mind 
was  ao  embarrassed  and  restrained  in  its  operation  that  he  was  not  master  off 
his  own  opinions  in  respect  to  the  disposition  of  his  estate  "i  Potts  v.  Ifomm, 
6  Qa.  324,  859;  60  Am.  Dea  829.     '*The  testator  should  enjoy  full  liberty 
and  freedom  in  the  making  of  his  will,  and  possess  the  power  to  withstand 
all  direction  and  controL    That  degree,  therefore,  of  importunity  or  undue 
influence  which  deprives  the  testator  of  his  free  agency,  if  it  is  such  as  he  is 
too  weak  to  resist,  and  will  render  the  instrument  not  his  free  and  unre- 
strained aot^  is  sufficient  to  invalidate  it":  Daoia  v.  Calvert,  6  Oill  k  J.  269; 
25  Am.  Deo.  282;   WampUr  ▼•  Wampier,  9  Md.  640;  Oroie  v.  Spiker,  72  Md. 
300;  Maynard  v.  VkiUm,  69  Mich.  139;  60  Am.  Rep.  276;  Laiham  v.  School,  26 
Neb.  686.    **  What  constitutes  undue  influenoe  oan  never  be  precisely  defined. 
It  must  necessarily  depend,  in  eaoh  case,  on  the  means  of  coercion  or  influenes 
possessed  by  one  party  over  the  other;  upon  the  power,  authority,  or  control 
of  the  ons^  the  age^  the  sex,  the  temper,  the  mental  and  physioal  oondition, 
and  the  dependence  of  the  other.    Whatever  destroys  the  free  agency  of 
the  testator  constitutes  undue  influence.    Whether  that  object  be  effected  by 
physical  force  or  mental  coercion,  by  threats  which  oocasion  fear,  or  by  impor> 
tunity  which  the  testator  is  too  weak  to  resist^  or  which  extorts  oompliancs 
in  the  hope  of  peace,  is  immateriaL    In  oonsidering  the  question  of  undue 
influence^  therefore,  it  becomes  essential  to  ascertain,  as  far  as  practicable, 
the  power  of  coercion  upon  the  one  hand,  the  liability  to  its  inflaence  upon 
the  other  "x  Moore's  Bx're  v.  BlauoeU,  16  K.  J.  Eq.  368;  Turner  v.  CAees- 
flNOii,  16  N.  J.  Bq.  243;  MarshaU  ▼.  FUnn,  4  Jones,  199.     «*  A  learned  tort- 
writer  on  wills  deduces  the  following  rules  or  principles  from  adjudged 
cases,  and  that  the  influence  to  avoid  a  will  must  be  snob  as,  —  1.  To  destroy 
the  freedom  of  the  testator's  will,  and  thus  render  his  act  obviously  more  the 
oflbpring  of  the  will  of  others  than  his  own;  2.  That  it  must  be  aa  influenoe 
specially  directed  towards  the  object  of  procuring  a  will  in  favor  of  particu- 
lar parties;  8.  If  any  degree  of  free  agency  or  capacity  remained  in  the  tes- 
tator, so  that^  when  left  to  himself,  he  was  capable  of  making  a  valid  will, 
then  the  influence  which  so  controls  him  as  to  render  his  making  a  will  of 
no  effect  must  be  such  as  was  intended  to  mislead  him  to  the  extent  of  mak- 
ing a  will  essentially  contrary  to  his  duty;  and  it  must  havs  proved  suo> 
eessful,  to  some  extent ":  Gardiner  ▼.  Gardiner,  84  K.  Y.  161;  citing  Redfield 
on  Willsy  624.     "  Undue  influenoe  b  very  nearly  allied  to  fraud,  yet  they 
are  not  identical;  whilst  undue  influence  comprehends  fraud,  fraud  does  not 
•mbraoe  every  speoies  of  undue  influence.    Undue  influence  exists  where- 
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•wr,  through  WMiknen,  Ignoraaee,  dependenoe,  or  impUoit  raliaooa  of  «■• 
on  the  good  faith  of  another,  the  latter  obtains  an  asoendanoj  whiish  pro- 
vents  the  former  from  exeroising  an  nnbiaaed  jndgment.  To  aflEMife  a  wfl], 
it  mnsti  in  %  measure  at  leas^  destroy  free  agency,  and  operate  on  the  mmd 
of  the  testator  at  the  tame  of  making  the  will":  EerttM-  ▼•  BwaUr^  122 
Pa^  St.  239;  9  Am.  Si  Bep.  96b  "To  make  a  good  will,  amaa  most  be  a 
free  ageai  Bat  all  infiaences  are  not  valawfnL  Persaaaion^  appeala  ta 
the  affeotion  or  ties  of  kindred,  to  a  sentiment  of  gratitede  for  past  aerrioeib 
or  pity  for  future  destitution,  or  the  like^  —  theee  are  all  legitimates  and 
may  be  fairly  pressed  on  a  testator.  On  the  other  hand*  pressures  of  what* 
erer  charaoter,  whether  acting  on  the  fears  or  the  hopes^  if  ao  azerted  aa  to 
overpower  the  ▼olition  without  oonvinciiig  the  judgment^  is  a  speciaa  of  re* 
straint  under  which  no  Talid  will  can  be  made.  Importnnitj  or  throaiib 
such  as  the  testator  has  not  the  courage  to  resist;  moral  command  asserted, 
and  yielded  to  for  the  sake  of  peace  and  quiet^  or  of  escaping  from  distvsa 
of  mind  or  social  discomfort,  —  thesc^  if  carried  to  a  degree  in  which  the  free 
play  of  the  testotor's  judgment^  disoretioa.  or  wishes  is  OTerbome,  will  oon- 
stitnto  undue  influence,  though  no  foroe  is  either  used  or  threatened.  In  a 
word,  a  testatcM*  may  be  led,  but  not  driven;  but  his  will  must  be  the  olt 
spring  of  his  own  Tolition,  and  not  the  record  of  some  one  else'a**:  RaSL  ▼• 
HaO.  L.  B.  1  Pro.  ft  0.  481;  Ocy  T.  OWSlcan.  92  Ma  SoO;  1  Am.  St.  Bep. 
712. 

The  means  employed  and  the  persons  usbg  them  are  immaterial,  provided 
the  result  is  undue  influence.  While  the  influence  is  usually  exerted  by 
some  person  directly  or  indirectly  benefited  by  the  will  as  it  is  finally  exe- 
cuted, yet  the  effect  upon  the  will  k  precisely  the  same,  where  the  person 
influencing  the  testator  reoeiTes  no  personal  or  other  benefit  from  what  he 
does:  In  re  CaJdlX^  74  Osl.  62.  So  as  to  the  means  employed.  They  may  be 
any  of  the  infinite  methods  and  forces  by  which  one  mind  may  obtain  an 
ascendancy  orer  another,  so  that  what  it  did  emanates  from  the  former,  and 
not  from  the  latter:  Qay  t.  OilUian,  92  Mo.  250;  1  Am.  St  Bep.  712;  Ctar- 
roUr.  Home,  48  N.  J.  £q.  269;  27  Am.  St  Bep.  469.  In  England,  how- 
erer,  it  has  been  held  that  every  undue  influence  whieh  may  Titiato  a  wiQ 
must  be  in  the  nature  of  coercion  or  of  fraud.  Thus  the  lord  ohsncellnr,  in 
£o^  T.  Mouboraugh,  6  H.  L.  Caa.  2;  8  Jur.,  N.  &,  373,  said:  <*The  difli. 
enlty  of  deciding  such  a  question  arises  from  the  dtfllculty  of  defining  with 
distinctness  what  is  undue  influence.  In  a  popular  sense  we  often  speak  of 
a  person  exercising  undue  influence  over  another,  when  the  influence  eet^ 
toinly  is  not  of  a  nature  which  would  invalidate  a  wilL  A  young  man  is 
often  led  into  dissipation  by  following  the  example  of  a  companion  of 
riper  years,  to  whom  he  looks  up,  and  who  leads  him  to  oons&der  habito 
of  dissipation  as  venial,  and  perhaps  even  creditable;  the  companion  is 
then  correctly  said  to  exercise  an  undue  influence.  But  if,  in  these  oir^ 
cumstanoes,  the  young  man,  influenced  by  his  regard  for  the  person  who 
has  thus  led  him  astray,  were  to  make  a  will,  and  leanre  to  him  erery* 
thing  be  possessed,  such  a  will  certainly  could  not  be  impeached  on  tho 
ground  of  undue  influence.  Kor  would  the  case  be  altered  merely  be- 
eause  the  companion  had  urged,  or  eren  importuned,  tba  young  man  so 
to  dispose  of  his  property,  provided  only  that  in  making  such  a  will  the 
young  man  was  really  carrying  into  effect  his  own  intention,  formed  witiw 
out  either  coercion  or  fraud.  I  must  further  remark,  that  all  the  difficulties 
of  defining  the  point  at  which  influence  exerted  over  the  mind  of  a  teetator 
becomes  so  pressing  as  to  be  properly  described  as  coercion  are  greatly 
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^nhmoed  when  the  qaestion  is  oii«  between  husband  and  wifk  The  r^ 
Inttoo  eonetitnted  by  marriage  ia  of  a  nature  whidi  makes  it  as  difficolt  to 
Inqnire  as  it  wonld  be  impolitto  to  permit  inqalry  into  all  which  may  havo 
pawud  In  the  intimate  nnton  of  affections  and  interests  whioh  it  is  the  par»> 
moont  purpose  of  that  conneotion  to  cherish;  and  this  is  the  case  with  which 
your  lordships  have  now  to  deaL  In  cnrder,  therefore^  to  have  something  to 
^ide  ns  in  onr  inquiries  on  this  rery  diffionlt  subject,  I  am  prepared  to  say 
that  influence,  in  order  to  be  undue  within  the  meaning  of  any  rule  of  law 
which  would  make  it  sufficient  to  vitiate  a  will,  must  be  an  niflnence  exer- 
eised  either  by  coercion  or  by  fraud.  In  the  interpretation,  indeed,  of  these 
words,  some  latitude  must  be  allowed.  In  order  to  come  to  the  oondnsion 
that  a  will  has  been  obtained  by  coercion,  it  is  not  necessary  to  establish 
that  actual  Tiolence  has  been  used,  or  eren  threatened.  The  conduct  of  a 
person  in  vigorous  health  towards  one  feeble  In  body,  even  though  not  un- 
«oand  in  mind,  may  be  such  aa  to  excite  terror,  and  make  him  execute  as  his 
will  an  instrument  which,  if  he  had  been  free  from  such  influence,  he  would 
not  have  executed.  Imaginary  terrors  may  have  been  created  sufficient  to 
dsprive  him  of  free  agency.  A  will  thus  made  may  possibly  be  described  as 
obtained  by  coercion.  So  as  to  fraud.  If  a  wife,  by  falsehood,  raises  pre- 
judices in  the  mind  of  her  husband  against  those  who  would  be  the  natural 
«bJeots  of  his  bounty,  and  by  contrivance  keeps  him  from  intercourse  with 
his  relatives,  to  the  end  that  these  impreesions  which  riie  knows  he  had  thus 
formed  to  their  disadvantage  may  never  be  removed,  such  contrivance  may, 
perhaps,  be  equivalent  to  positive  fraud,  and  may  render  invalid  any  will 
executed  under  false  impressions  thus  kept  alive.  It  is,  however,  extremely 
difficult  to  state  in  the  abstract  what  acts  will  constitute  undue  influence  in 
questions  of  this  nature.  It  is  sufficient  to  say  that^  allowing  a  fair  latitude 
•of  oonstruction,  they  must  range  themselves  nnder  one  or  other  of  these 
heads,  — coercion  or  fraud." 

Free  Agenejf  nuui  be  Dtatrcytd.  — The  theory  upon  which  a  will  Is  set  aside 
for  undue  influence  is,  that  tiiough  it  is  in  form  the  will  of  the  testator,  it  is 
in  fact  the  will  of  some  other  person.  Hence,  whatever  may  have  been  the 
influence  exerted  or  attempted  to  be  exerted  by  another,  it  cannot  vitiate  % 
will,  unless  in  fact  it  overcame  the  will  of  the  testator,  so  that,  to  some  extent 
at  leasts  he  was  not,  in  executing  the  will,  a  free  agent.  '*  Undue  influence, 
such  as  will  invalidate  a  will,  must  be  something  whioh  destroys  the  frea 
agency  of  the  testator  at  the  time  when  the  instrument  is  made,  and  which 
In  fact  substitutes  *the  will  of  another  for  that  of  the  testator.  It  may  be 
exercised  through  threats,  fraud,  importunity,  or  by  the  silent,  resistless 
power  which  the  strong  often  exercise  over  the  weak  and  infirm;  but^  however 
exercised,  it  must,  in  order  to  avoid  the  will,  destroy  the  free  agency  of  tha 
testator  at  the  time  it  was  made,  so  that  the  instrument,  in  effect,  expresses 
the  mind  and  intent  of  some  one  else,  and  not  his  own  ":  Schmidt  v.  Sckmidt^ 
47  Minn.  451.  As  undue  influence  consists  of  the  overcoming  of  the  will  of 
jmother,  so  as  to  produce  a  testamentary  disposition  of  his  property,  it  Is 
manifest  that  it  is  rarely  possible  to  determine  whether  such  an  influence 
has  been  exerted  without  taking  into  consideration  the  character  and  dr^ 
cnmstancea  of  the  testator.  Too  many  wills  are  executed  after  the  testator 
haa  become  enfeebled  in  mind  or  body,  or  both,  by  age  or  disease,  and  when 
he  is  more  susceptible  to  the  influence  of  others,  and  leas  able  to  resist  their 
importunity  or  coercion  than  a  person  of  robust  health,  in  the  maturity  of 
his  intellectual  powers.  Still,  the  law  permits  persons  of  extreme  age,  or 
those  in  the  presence  of  impending  death,  and  while  tortured  and  enfeebled 
AM.  8t.  Rbp.,  Vol.  XXXL-4S 
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by  the  progreaa  of  painfal  and  fatal  maladiei,  to  dispose  of  their  property  bj 
will.     In  this  case,  as  well  aa  in  all  others,  the  only  qnestion.  when  te» 
tamentary  capacity  exists,  ia»  though  the  influence  of  others  was  brooght  to 
bear  opon  the  testator,  Was  he  able  to  resist  such  influence  t  and  if  the  in* 
fluence  were  removed,  would  it  still  receive  his  assent  ?    If  so^  it  is  his  wHI, 
and  must  be  respected  as  such.     But  neither  importunity,  nor  threats^  nor 
persuasion,  nor  any  other  of  the  manifold  foona  in  which  influence  may  bs 
brought  to  bear,  can  ritiate  the  will,  if  the  testator  was  able  to  properly 
weigh  or  resist  them,  and  ultimately  made  a  disposition  of  his  property  whioh 
was  the  result  of  his  mind  and  will,  and  not  of  the  will  of  another:  Tobin  ▼• 
Jenkins^  29  Ark.  151;  Lteper  t.  Tayhr^  47  Ala.  221;  Tyaon  w.  Tyaon^  37  Md. 
567;  /iriek  ▼.  Brkk,  66  N.  Y.  144;  BanuM  r.  Bame$,  66  Me.  286;  Marx  ▼• 
McQlynn,  88  N.  T.  357;  Gardner  ▼.  Gardner,  22  Wend.  626;  34  Am.  Dea 
340;  Lowe  v.  Williamson,  2  N.  J.  Eq.  82;  Small  t.  Small,  4  GreenL  223;  16 
Am.  Dec  253;  Baldunn  v.  Parker^  99  Mass.  79;  96  Am.  Dec.  697;  Fkagd  ▼. 
Floyd,  3  Strob.  44;  49  Am.  Dec.  626;  MeCuUoch  v,  Campbell,  49  Ark.  367; 
Waddington  ▼.  Biahy,  45  N.  J.  Eq.  173;  14  Am.  St  Rep.  706;  AUmem  ▼. 
Pigg,  82  111.  149;  25  Am.  Rep.  303;  Taylor  r.  Kelly,  31  Ala.  59;  68  Am.  Dm. 
150;  Latham  t,  UdeU,  38  Mich.  238;  Layman  ▼.  Convey,  60  Md.  286;  SteteT. 
Scfiaejle,  16  Jur.  909;  WiUkuntr.  Ooude,  1  Hagg.  Ecc.  577;  Forney  t.  FerrtO, 
4  W.  Va.  729.     Upon  this  subject  the  vice-chancellor  of  New  Jersey,  in  Hoy* 
dock  r.  Haydock,  33  N.  J.  Eq.  494.  pertinently  and  forcibly  said:  <«The  de- 
termination of  this  question  must  always  be  largely  controlled  by  the  atata 
of  health  and  condition  of  mind  of  the  person  alleged  to  have  been  nndnly  or 
unfairly  influenced.   A  mind  naturally  weak,  and  which  has  become  impaired 
by  age,  disease,  or  grief  is  much  more  subject  to  any  sort  of  control  than 
one  naturally  strong  and  unimpaired.    It  is  always,  therefore,  a  matter  of 
the  first  importance  to  the  tribunal  charged  with  the  duty  of  deciding  thia 
question  to  know  fully  the  situation  and  surroundings  and  the  exaot  condi- 
tion of  mind  and  state  of  physical  health  of  the  person  alleged  to  have  bee^ 
imposed  upon.    No  definition  of  what  the  law  denominates  undue  influence 
can  be  given  which  will  furnish  a  safe  and  reliable  test  for  every  oaaa.     Each 
case  must  be  decided  on  its  own  special  facts.    All  that  can  be  said  in  tho 
way  of  formulating  a  general  rule  on  that  subject  is,  that  whatever  destroys 
free  agency,  and  constrains  the  person  whose  act  is  brought  into  judgment  t» 
do  what  is  against  his  will,  and  what  he  would  not  have  done  if  left  to  him- 
aelf,  is  undue  influence^  whether  the  control  be  exercised  by  physioal  force^ 
threats,  importunity,  or  any  other  species  of  mental  ofr  physical  ooercinn. 
The  extent  or  degree  of  the  influenoe  is  quite  immaterial;  for  the  test  always 
is.  Was  the  influence,  whether  slight  or  powerful,  sufficient  to  destroy  free 
agency,  so  that  the  act  put  in  judgment  was  the  result  of  the  domination  of 
the  mind  of  another,  rather  than  the  expression  of  the  will  and  mind  of  the 
actor?    Turner  v.  Cheeeman,  15  N.  J.  Eq.  243,  265;  Moort*$  Bx're t.  BlauceU, 
15  N.  X  Eq.  367;  Lyneh  t.  ClemenJU,  24  N.  J.  Eq.  431.*' 

MuH  he  Directed  iowarde  the  Bxeeution  qf  the  Will  —  The  general  decora- 
tion is  frequently  made,  that  the  undue  influence  which  will  vitiate  a  will 
must  be  specially  directed  towards  that  object;  that  it  must  be  exercised 
with  a  view  to  procuring  a  will  to  be  made  in  harmony  with  it:  MeCuUoch  v. 
Camp^tell,  49  Ark.  367;  Allmon  v.  Pigg,  82  111.  149;  25  Am.  Rep.  303;  Hoe 
▼.  Taylor,  45  III  491;  Brownfield  v.  Brownfeld,  43  Ili  155;  Butherford  v. 
Mon-is,  77  IlL  397.  We  are  not  sure  that  this  is  always  true.  Doubtless,  it 
would  not  be  sufficient,  to  destroy  a  will,  to  prove  that  certain  persons  exer* 
eiaed  a  great  and  even  an  undue  iufluence  over  the  testator  in  many  respecti^ 
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If  it  was  clear  that  luoh  infinenoe  was  not  exerted  with  respect  to  the  wilt» 
and  that  the  latter  was  entirely  free  of  it.  There  may  perhaps  be  instances 
in  whioh  persons  exercise  an  influence  over  a  testator  to  the  extent  of  pre- 
wenting  him  from  disposing  of  his  property  as  be  otherwise  would,  without 
their  knowing  or  oaring  whether  that  result  was  produced  or  not^  as  where, 
by  misrepresentation  or  other  means,  a  prejudice  it  generated  against  rela* 
tiT68,  or  deriaees,  or  legatees,  causing  them  to  bo  didnherited  or  deprived  of 
tho  benefits  of  a  pre-existing  wilL  If,  in  raoh  »  WMp  the  mind  and  will  of 
the  testator  were  so  inflnenoed  that  he  reyoked  Ms  will,  we  doubt  whether  the 
effeot  of  the  undue  influence  upon  the  new  will  executed  under  its  domina- 
tion can  be  obliterated  by  proving  that  it  was  exercised  for  some  other  ob* 
Jeet  than  of  producing  the  will  which  actually  resulted  from  itb  . 

Mud  Affect  the  Will — It  i»  tn%  beyond  question,  that  no  influenee  can 
▼itiate  a  will  which  it  did  not  affeot  It  is  not  material  that  the  influence 
bo  exercised  on  the  day  or  hour  that  the  will  was  made,  provided  it  was  at 
that  time  a  oontinuins;  inflnence:  Taifhr  t.  WiUmm,  20  Ma  906;  04  Am. 
Dec  186;  DavU  v.  Calvert^  5  Gill  ft  J.  269;  25  Am.  Dec  282;  Harlmam  ▼. 
Strieklert  82  Va.  225.  Though  an  influence,  undue  and  unlawful,  was  exerted 
over  a  testator,  yet  if  it  at  no  time  affected  or  overcame  his  will,  or  if^  thougb 
dominating  his  will  at  the  time,  its  potenoy  had  eeased,  so  that  when  he  eam» 
to  make  the  will  in  question  it  was  a  correct  expression  of  his  desires^  then 
the  influence,  because  it  has  been  harmless,  should  not  be  taken  Into  consid- 
eration: IfofiftM  V.  Barektff,  17  Ohio  8t.  818;  08  Am.  Dee.  020;  Jkkeri  t.. 
Fhwry,  43  Pa.  St  46;  MeMahm  v.  Rifan^  20  Pa.  St  829;  Harveff  t.  Stdki^ 
46  Ma  147;  2  Am.  Rep.  491;  MwrU  t.  8t6he$,  21  Oa.  562;  Okildren't  Akt 
Society  v.  Lweridge,  70  N.  T.  887;  McCtdloek  t.  CcampbeU,  49  Ark.  867; 
Jencket  ▼,  Court  </  Probate^  2  R.  L  255;  Bottom  t.  Wataom,  18  Oa.  68;  5S 
Am.  De&  504. 

Whether  the  Injiuenee  must  be  Unkn^/uL  ^-^Thtki  an  influenoe^  to  bo 
nndne,  must  be  unlawful,  is  often  assertedi  JfeoM  t.  Meam,  5  Strob.  167. 
In  other  oases  it  is  said  that  the  influence  must  be  fraudulent  and  control* 
ling:  Wright  T.  iTotoe,  7  Jones,  412;  and  must  be  intended  to  mislead  tho 
teetator  *'to  the  extent  of  making  a  will  essentially  contrary  to  his  doty  **{ 
Jackman*$  WUl,  26  Wis.  104.  112;  Oardiner  v.  Gardiner,  34  N.  Y.  155.  That 
an  undue  influence  is  often  unlawful  and  fraudulent  is  no  doubt  true^  and 
that  fraud,  where  it  results  in  undue  influence,  is  fatal  to  a  will,  is  equally 
beyond  dispute:  Seguine  t.  SeguinCf  4  Abb.  App.  191;  Terrp  t.  Bujfinff^ 
toHf  11  Ga.  837;  56  Am.  Dea  423.  But  we  apprehend  that  it  is  not  essen* 
tial  that  an  inflnence  be  either  unlawful  or  fraudulent^  unless  it  be  tnie» 
M  a  matter  of  law,  that  every  influence  which  deprives  the  testator  of  his 
free  agency,  and  procures  him  to  execute  a  will  which  is  the  will  of  another 
person,  and  not  of  himself,  is  fraudulent  and  unlawful:  Stewart  t.  SUUM^  2 
Mackey,  307;  Dai^  t.  Ccdvert^  5  Gill  ft  J.  269;  25  Am.  Dec.  282.  Nor  can 
we  understand  how  any  inquiry  can  be  entertained  for  the  purpose  of  deter- 
mining whether  a  will  was  *' essentially  contrary  to  the  testator's  duty,** 
nnless,  perhaps,  when  the  fact  that  the  will  is  an  unnatural  one  im  considered 
In  connection  with  other  circumstances,  tending  to  prove  that  undue  influ* 
once  was  exercised  over  him,  and  that  he  was  unable  to  resist  it.  Surely,  if 
the  existence  of  an  inflnence  which  overcame  the  testator's  freedom  of  action 
is  established,  the  will  cannot  be  supported  by  proving  that  the  testator 
wished  and  intended  to  make  a  will  eontrary  to  his  duty,  and  that  the  influ* 
ence  was  imposed  only  for  the  purpose  of  thwarting  his  evil  design,  and  oom>^ 
polling  him  to  do  rights  though  it  was  bis  will  to  do  wrong.     II  It  be  tru* 
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tiiat  aa  iiifliienee»  to  be  iindiia,  miut^  as  many  of  tho  anfthoritiQa  declare,  "be 
exerted  nudu  Jide,  to  prodaoe  »  reaslt  whioh.  thejiarty  as  &  reasonable  peraoA 
was  bound  to  know  was  nnreasonable  and  unjust ":  Bedfield  on  Wills^  527| 
•fodbnofi's  ITiU;  26  Wift.  114;  Woodward  r.  Janua,  Z  StxoU,  6S2i  51  Am.  Bep^ 
649;  than»  though  the  will  in  question  was  never  freely  assented  to  by  the 
testator*  it  must  be  upheld,  if  it  ought  to  have  been  assented  t^  and  the 
fraud,  foRM^  dsc^tien,  or  oeeroion  practiced  upon  and  against  him  were  em- 
ployed in  a  worthy  cause,  or  in  favor  of  good  or  meritorious  beneficiaries. 

Iji^yencu  Whkh  are  nU  imjfroper.  —  Of  course,  every  intelligent  deriae  or 
bequest  is  the  result  of  some  influence  operating  upon  the  mind  and  will  of 
the  testator^  and  im  nearly  every  instance  in  which  a  testamentary  disposi- 
tion differs  from  that  whieh  the  law  itself  would  make  of  the  testator's  prop- 
erty, sack  di^osition  is  the  result  of  some  influence  exercised  by  some  other 
person  or  persona,  whether  intentionally  or  conacionsly  or  not,  over  the  tes- 
tator The  vast  majority  of  theae  influenoes  are  not  undue,  though  but  for 
them  thft  testator  would  probably  or  certainly  have  made  a  different  wilL 

If^nenom  qf  Kinaltip  or  Companimnahipk  -»The  most  obviooa  and  SAiverssl 
influences  aiB  those  of  kinship,  of  marriage,  and  of  personal  and  social  rela- 
tions^ aad  the  testsi'or  who  merely  yields  to  them  cannot  be  said  to  be  on- 
duly  inflnennedy  though  he  fails  to  provide  for  some  or  all  of  the  natnzal 
of  hia  bountiK'    Thus  it  haa  been  said^  without  peril  of  suooeiafnl 

fctradiation^  that  an  inflnenoe  obtained  by  a  wife  through  her  fidelity  and 
her  virtnA  eannot  poasibly  be  nnduet  Smtdl  v.  SmaH  4  GxeenL  290;  16  Am. 
Dee.  963b  Thia  mnat  be  equally  true  of  the  other  membeoe  o£  th#  teatator^a 
family^  and  if  their  demeanor  towards  him,  or  even  the  fact  of  their  bniig 
eenstsntly  in  his  presencs^  engendars  affsotion  upon  his  part  towards  them, 
enlssinathiffin  hia  ptefecring  them  in  his  will  to  others  equally  bound  to  him 
by  the  ties  of  consanguinity,  this  influence,  though  it  has  resulted  to  their 
advantage,  ia  not  undue:  Thomp§on>  v.  /sA,  09  Mo.  160;  17  Am.  St.  Bep^  652; 
JUGtdiodk^  QamfteO.  49  Ark.  867;  MioU'*  WiU,  2  J.  J.  Marsh.  340;  Dscm 
V.  liegie^^  41  Fa.  QL  312;  60  Am.  Dee.  62QL  Companionship  with  peaons 
■vt  at  aU  related  to  the  teatator  may  produce  the  same  eflEsct,  and  if  so^  his 
will  in  their  favor  cannot  for  that  reason  be  avoided:  Stchreti  v.  EduxutdM,  4 
Met.  (Ky.)  163;  Hig^n»  v.  Oarkton,  28  Md.  115;  92  Aul  Deo.  666|  Fhgd  v. 
Fhydt  3  Strob.  44;  49  Am.  Deo.  626. 

TU  Imfimmcm^KkiA  Qfieu  or  qfOood  Deed»  are  certainly  Isgitimata^  and 
»  will  cannot  be  avoided  becauae  produced  by  them:  TrmmbuU  v.  QSibomMf  22 
N.  J.  U  117;  51  Am.  Deo.  255;  Kerrr.  Lrn^ord.  31 W.  Va.  680;  WUUanu'M 
BM^  13Phila.  302.  II  a  will  is  but  a.  recognition  and  reward  of  kind  c^. 
ees,  there  is  no  doubt  that  their  influence  cannot  be  regarded  as  nndnei  In 
msny  initiwioes  it  mi^  be  insisted  that  while  these  offices  have  existed,  and 
were  entitled  to  recognition  and  recompense^  yet  that  an  undue  ascendancy 
was,  through  them,  obtained  over  the  testator,  and  was  exerciaed  to  the  ex- 
tent of  overcoming  his  will,  and  obtaining  a  testamentary  disposition  which, 
Quder  the  eironmstancea  in  which  he  was  placed  by  his  benefactors^  he 
was  unable  to  deny*  So^  too^  it  may  be  uiged  that  those  offices  were  not 
incited  by  friendship  or  benevolence,  but  were  part  of  a  scheme  devised  for 
the  purpose  of  weaning  the  testator  away  from  his  friends  and  kindred,  and 
procueing  a  will  in  which  their  claims  should  be  sacrifioed  In  favor  of  those 
who^  from  selfish  motives,  had  obtained  possession  of  his  person,  aad  minis- 
tered to  hia  wants  or  his  whims,  in  his  old  age  or  in  his  Isst  illness.  Doubt- 
less there  may  be  instances  in  which  the  caring  for  a  person  in  his  declining 
years  may  be  regarded  with  suspicion,  and,  in  connectioa  with  other  evi* 
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dence,  may  jtiartify  a  finding  of  undue  influence,  but  in  the  absence  of  such 
other  evidence^  this  can  rarely  or  noFer  be  so.  To  bold  otberwiM  would  bo 
to  discourage  **  that  affeotionate  eare  and  attention  wfaieh  the  law  upholdi^ 
rather  than  condemns  ":  BwBk  r,  Litk,  89  Ky.  888;  IFftlAs  ▼.  Starr^  47  K.  J* 
E^.  244. 

T%«  Injtuenee  qfllUeU  Belathna.  —The  tooial  ties  and  khid  oflloeo  «f  wbtdi 
we  have  hitherto  spoken  do  not  faielude  relations  or  offices  of  an  unlawful 
or  immoral  character,  though  it  is  by  no  means  certain  that  the  principles 
applicable  to  moral  and  praiseworthy  relations  are  not  equally  applicable  to 
^oae  of  a  meretricious  nature,  proirided  it  be  dear  that  the  testator  retained 
bis  self-control,  and  fats  bounty  was  the  result  either  of  his  affection  or  hia 
pity.     In  a  ease  arising  in  South  Carolina,  a  will  was  sought  to  be  set  aside 
on  the  gronnd  that  a  beneficiary  was  a  woman  of  African  descent  with  whom 
the  testator  had  lired  in  disgraceful  intimacy,  and  that  she  bad  interposed 
her  infinenoe  in  fa^or  of  another  beneficiary.    There  being,  howeverf  no 
evidence  that  anything  had  been  done  to  interfere  with  the  free  agency  of 
the  testator,  the  court  said:  '*Not  merely  in  the  ordinary  aSain  of  life,  but 
in  the  disposition  of  his  property,  even  the  sternest  man  is  sometimes  in- 
fluenced by  the  wishes  of  a  friend,  a  wife,  or  even  an  unworthy  mistress, 
who  has  usurped,  both  in  his  afiections  and  at  his  table,  the  place  of  his  law- 
fnl  wife.     It  has  happened,  and  will  happen  again,  that  a  mistress  may  so 
captivate  the  affections  of  her  paramour,  that  he  shall  give  her  his  whole  es- 
tate, to  the  exclusion  of  his  lawful  wife  and  children.    Such  an  act  all 
wcnld  condemn,  and  concur  in  denouncing  as  immoral  and  improper  the 
influence   which   bad   produced  it;   bat  if   it   be  done  under  the  influ- 
ence of  affection  merely,  however  unworthy  the  object  may  be,  such  wills 
bare  been,  and  must  be,  supported,  so  long  as  the  law  allows  a  man  to 
dispose  of  the  property  according  to  his  own  wishes.     It  has  never  been 
supposed  to  be  essential  to  a  will  or  deed  that  the  motive  which  led  to  the 
act  should  be  virtuous,  or  that  the  object  of  the  donor's  bounty  should  be 
meritorious,  but  it  is  essential  that  it  should  be  the  free  and  voluntary  aefe 
of  a  aane  mind.    If,  in  making  it,  he  has  been  influenced  by  modest  persna- 
slen,  by  arguments  addressed  to  his  understanding,  or  by  appeals  to  afleo- 
iion  merely,  the  aet  is  a  valid  one.     If  it  be  in  conformity  to  his  wishes,  it 
IB  emphatically  his  will,  and  not  the  will  of  another,  and  we  are  bound  tm 
give  it  effiect,  without  reference  to  the  motive  of  the  testator,  or  the  un« 
worthiness  of  the  legatee,  until  the  legislature,  upon  considerationB  of  public 
policy,  shall  think  proper  further  to  abridge  the  right  of  an  owner  to  dis- 
V^me  of  hia  property  **:  O'Neall  v.  Farr,  I  Rich.  80,  99^,  Farr  v.  T%mip» 
•oil,  1   Cheves,  87;  Mrmroe  v.  Barclay,  17  Ohio  fit.  302;  88  Am.  Dec.  890. 
As  long  as  the  absolute  power  of  testamentary  disposition  is  conceded,  and 
the  owner  of  property  is  allowed  to  dispose  of  it  to  whomsoever  he  pleases, 
and  for  such  reasons  as  to  him  shall  seem  adequate,  his  right  to  make  a  be- 
hest to  one  with  whom  his  relations  have  been  meretricious  must  be  ad- 
mitted, even  though  it  be  further  conceded  that  the  bequest  was  made 
because  of  those  relations.     Nor  can  the  existence  of  those  relations  create 
ft  presumption  of  undue  influence,  and  impose  upon  the  beneficiary  the  bur- 
den of  disproving  the  exercise  of  such  influence:   /a  re  Mondorf,  110  N.  Y. 
^SO;  Wainwria?d'8  Appeal,  89  Pa.  St  220;  Roe  v.  Tayhr,  45  111.  485;  MeOkire 
T.  McGhtre,  86  Tenn.  178;  Budy  v.  Ulrich,  09  Pa.  St.  177;  8  Am.  Rep.  288; 
Ponchet  v.  Pcnchet,  82  Ky.  93;  66  Am.  Rep.  880.     Nevertheless,  it  is  true 
that  when  undue  influence  is  charged,  the  fact  thst  the  person  accused  of 
exercising  it  lived  in  illicit  relations  with  the  testator  or  testatrix  may  prop- 
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eriy  be  admitted  in  evidence,  to  be  considered  by  the  jnry,  in  oonnection 
with  oircn  instances  tending  to  prove  undue  inflnence:  Main  v.  Ryder,  84  Pft» 
8t.  217;  DavU  r.  Oalveri,  5  OiU  &  J.  269;  0  Am.  Dec.  282;  McClmrt  v.  Me- 
Olurt,  86  Tena.  173;  and  it  is  probably  trae,  in  aomesUtes  at  leasts  that 
acta  and  condaot  of  a  mistress  may  amount  to  andae  inflnenoe  when  that 
effect  would  not  be  attributed  to  like  acts  or  conduct  on  the  part  of  a  wife: 
MeClure  v.  McClure,  86  Tenn.  173;  Dean  v.  Negley,  41  Pa.  St  312;  80  Am. 
Deo.  620.  Thus  in  one  case  the  court  said:  *' We  are  of  the  opinion  that 
there  is  a  difference  in  the  two  cases,  and  that  an  influence  when  exereieed 
by  a  wife  might  be  lawful  and  legitimate,  but  which,  if  exercised  by  a 
woman  occupying  an  adulterous  relation  to  the  teatator,  might  be  nndna  and 
illegitimate":  Kessinger  r.  Kessinger,  37  Ind.  341.  Possibly  thia  ia  tma; 
but  no  court  haa  as  yet  pointed  out  any  influenoe  exeroised  by  a  wife  to  tlie 
extent  of  destroying  the  hnaband'a  free  agenoy  which  will  not  vitiate  hia 
will,  nor  any  iufluenoa  of  a  mistress^  leaving  the  testator  free  to  exsrciei 
auch  agenoy,  which  will  vitiate  such  wilL  Perhapi  all  that  can  be  affirmed 
npon  t^is  anbjeot  with  any  degree  of  oonfidenoe  is,  that  in  the  practical  ad* 
ministration  of  the  law  both  courts  and  Juries,  from  their  aversion  to  a  iaia> 
tress  and  their  sympathy  for  a  wife,  will  raaolve  aU  doubtful  queationa 
against  the  former  and  in  favor  of  the  latter,  and  thus  it  will  oocnr  that  evi* 
deuce  aufficieut  to  produce  the  oonviction  of  the  undue  influence  of  the  for* 
mer  will  not  accomplish  that  result  if  offered  against  the  latter. 

ArgumaU,  Penuoikm,  ImportunUif.  — It  ia  not  inflnence  over  the  teatator, 
but  undue  influence,  which  may  vitiate  hia  wilL  It  ia  not  essential  that  hia 
will  be  anggeated  wholly  by  himself,  nor  that,  as  ultimately  executed,  it  ba 
of  the  same  purport  aa  if  no  one  had  made  any  suggestion  to  him  conoeming 
it,  or  used  argument,  persuasion,  or  even  earnest  entreaty,  with  a  view  of 
affecting  ita  provisiona.  These  are  not  unlawful,  and,  though  often  indeli- 
cate, are  not  improper,  provided  the  testator'a  mental  and  physical  oonditioo» 
and  the  circumstances  under  which  he  is  placed,  are  such  that  he  may  deiib* 
erate  upon  and  either  grant  or  deny  them,  through  the  untrammeled  opera- 
tion of  his  own  mind  and  wilL  Thna  a  anggestion  to  a  teatator  that 
particular  dispositions  of  his  property  would  be  juat  to  the  natural  objeeti 
of  hia  bounty:  BOdnton  v.  Brick,  44  N.  J.  Eq.  154;  or  even  a  suggestion  ra> 
•ulting  in  a  legacy  which  otherwise  might  not  have  been  made,  do  not  of 
themselves  aupport  a  charge  of  undue  influence:  Lyon»  v.  Otunp&eU^  88  Ala. 
462;  Thornton  v.  Thornton^  39  Vt  122.  There  can  be  no  doubt  of  the  right 
of  a  wife  not  only  to  counsel  with  her  huaband  respecting  hia  will,  but  even 
to  employ  argument  and  entreaty  for  the  pnrpoae  of  affecting  ita  provialona. 
That  she  urged  upon  him  the  propriety  of  leaving  all  his  property  to  her, 
and  that  he  acted  accordingly,  does  not  establish  undue  influence:  Hugkn  v. 
MurthcL,  32  N.  J.  Eq.  288.  In  many  instanoea^  wliat  he  ia  about  to  diapoee 
of  is  the  result  of  the  labors  of  her  lifetime  as  well  as  of  his,  and  while  the 
law,  perhaps  unwisely  as  well  aa  unjustly,  may  give  ber  no  absolute  right  to 
control  the  disposition,  yet  it  will  not  regard  as  improper  any  influence 
which  she  may  exercise  over  him,  short  of  coercion,  or  the  enbstitudon  of 
her  will  for  his.  *'  We  do  not  know  of  any  rule  of  law  or  morals  whidh 
makes  it  unlawful  or  improper  for  a  wife  to  use  her  wifely  influence  for  her 
own  benefit,  or  for  that  of  others,  unless  she  acta  fraudulently  or  extorii 
benefits  from  her  husband  when  he  is  not  in  a  condition  to  exerciae  hia  fa> 
nlties  as  a  free  agent.  A  faithful  wife  ought  to  have  a  vary  great  influence 
over  her  husband,  and  it  is  one  of  the  necessary  results  of  proper  marriage 
relations.    It  would  be  monstroua  to  daaj  to  a  woman,  who  ia  asoally  aa 
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importaat  agent  la  boflding  up  domestic  prosperity,  the  right  to  express 
li«r    wishes  oonoemiDg  its  disposaL     And  there  is  no  legal  presumption 
•fiaiast  the  Talidity  of  any  provision  whtdi  a  husband  may  make  in  his  wife's 
fawor ":  Latham  ▼.  UdeO,  88  Mich.  238»  240;  Pierte  t.  Pierce,  88  Mich.  412; 
Martin  r.  Brouffh,  16  Serg.  &  K.  403;  Pingree  ▼.  Jones,  80  lU.  177;  Lide  w. 
Z4de,  2  Brev.  403.    While  the  right  of  children  may  not  stand  on  the  same 
Idgh  footing  as  that  of  a  wife  to  be  heard  respecting  a  will,  still  there  is  no 
doubt  that  they  have  the  right  to  inflnence  their  parent  by  fair  argument, 
or   even  by  entreaty,  to  make  disposition  of  his  property  in  their  favor: 
BUioU'9  Will,  2  J.  J.  Marsh.  340;  Miller  v.  Miller,  3  Serg.  &  B.  267;  8  Am. 
I>oe.  651;  OUreaih  v.  OUreath,  4  Jones  Bq.  142.    In  truth,  as  the  only  ques- 
tion is  whether  or  not  the  testator's  free  agency  was  destroyed,  it  is  not 
mskterial  whence  argument  or  even  entreaty  came,  provided  it  left  such 
Agency  nntrammeled.    The  appeal  may  be  to  his  affections,  or  his  sense  of 
gratitude  for  past  services,  or  his  sense  of  compassion  for  the  destitution  and 
wsuDit  which  may  overcome  the  applicant  in  the  fnture,  unless  some  provision 
la  made  for  him  in  the  will:  Oay  v.  OUUlan,  92  Mo.  250;  1  Am.  8t  Rep.  712; 
Saar.ffall,h.B.l  Pro.  ft  D.  481;  ^arrJsoa's  fft^  1  B.  Mon.  351.    So  long 
as  no  fraud  is  practiced  upon  the  testator,  and  no  advantage  taken  of  his 
weakness  and  his  inability  to  resist,  his  bounty  may  be  sought  by  every 
appeal  to  his  intelligence  or  his  emotions,  which  may  lawfully  influence  his 
Judgment  or  his  affections.     He  may  be  flattered,  persuaded,  or  entreatedt 
McDamel  v.  Cfrosby,  19  Ark.  533;  Yoe  v.  MeCord,  74  III.  33;  SehoJUH  v. 
Walker^  58  Mich.  96;  Maymrd  v.   Vinlon,  59  Mich.  139;  60  Am.  Rep.  276; 
MUler  V.  MiUer,  3  Serg.  ft  R.  266;  8  Am.  Deo.  651;  Hogt*9  Batate,  2  Brewst. 
450l     The  importunity  may  be  such  as  no  delicate  mind  could  be  guilty  oft 
Tawney  v.  Long,  76  Pa.  St.  106;  and  yet  if  he  yield  intelligently,  and  from 
•onviction,  the  influence  thus  operating  is  not  undue:  St.  Leger^s  Appeal,  34 
Conn.  434;  91  Am.  Dec  735;  QUberi  v.  QiWert,  22  Ala.  529;  58  Am.  Dec.  268. 
''Solicitations,  however  importunate,  cannot  of  themselves  constitute  undue 
inflnence,  for,  though  these  may  have  a  constraining  effect,  they  do  not  de- 
stroy the  testator's  power  to  freely  dispose  of  his  estate  ":  Trf}st  v.  Dingier^ 
118  Pa.  St  259;  4  Am.  St.  Rep.  593.    In  other  words,  while  importunity  is 
one  of  the  means  of  obtaining  and  exercising  undue  influence,  yet  such  influ- 
ence does  not  always  nor  usually  result,  and,  as  already  suggested,  it  is  not 
the  means  employed,  but  the  result  accomplished,  which  vitiates  a  wilL    II 
the  condition  of  the  testator  is  such  that  he  cannot  Tcsist  the  importunity, 
then  whatever  is  obtained  by  it  is  the  fruit  of  undue  influence:  EVdnUm  t. 
Brieh,  44  N.  J.  Bq.   164.     ''Influence  obtained  by  flattery,  importunity, 
threats,  superiority  of  will,  mind,  or  character,  or  by  what  art  soever  that 
human  thought^  ingenuity,  or  cunning  may  employ,  which  would  give  do- 
minion over  the  will  of  the  testator  to  such  an  extent  as  to  destroy  free 
agency,  or  constrain  him  to  do  what  is  against  his  will,  what  he  is  unable  to 
resist,  is  such  an  influence  as  the  law  condemns  as  undue,  when  exercised  by 
any  one  immediately  over  the  testamentary  act,  whether  by  direction  or  in- 
direction, or  obtained  at  one  time  or  another  ":   fTws  v.  Foote,  81  Ky.  10} 
Sehojieid  v.   Walker,  58  Mich.  06;  Babb  v.  Oraham,  43  Ind.  1;  Kinleaide  v. 
HaniMii,  2  PhilL  551;  SuUon  v.  SuUon,  5  Harr.  (Del.)  459;  McDamel  v.  Crotby, 
19  Ark.  533.     Whenever  we  have  spoken  of  argument,  persuasion,  or  en- 
treaty as  not  constituting  undue  influence,  provided  the  free  agency  of  the 
testator  was  not  impaired  by  them,  we  have  meant  honest  argument  or  per- 
suasion, and  not  that  which  accomplished  its  result  by  resorting  to  fraud  or 
falsehood.    The  effect  of  fraud  and  falsehood  has  not  been  so  carefully  oon« 
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•idered  by  th«  eonrts  m  iti  impoiiftnoe  desenree.  It  is  not  at  all  dHBeoU  t» 
imagine  a  caae  in  which  a  will  exprened  with  perfect  aocmmey  the  wishee  of 
the  testator  at  the  time  it  was  made,  so  that  it  is  impossible  to  saj  of  it  that 
the  testator  did  not,  in  making  it,  act  as  a  free  agent,  and  jot  hia  wiriiea 
as  so  expressed  were  produced  by  the  artifices  of  another  in  creating  in  the 
mind  of  the  testator  a  false  belief  as  to  the  merits  or  demerits  or  the  neoea- 
titles  of  the  objects  of  his  bounty;  and  we  apprehend  that  whenerer  a  testator 
is  controlled  in  making  his  will  by  a  misrepresentation,  whether  expressed 
or  implied,  provided  it  be  conscious  and  intentional,  then  snoh  infloenoe  is 
undue,  and  the  party  guilty  of  it,  or  in  whose  behalf  it  was  exercised  by 
another,  will  not  be  permitted  to  take  advantage  of  it:  In  re  Budlong'%  WUi^ 
126  N.  Y.  423,  432;  Tyler  v.  Gardiner,  ^  N.  Y.  659,  576,  593. 

Prejudices  and  AversionB  share  with  affections  and  preferences  in  produ- 
cing the  convictions  and  impulses  under  which  wills  are  made,  and  the  infhi- 
cnces  of  the  former  are  not  necessarily  undue,  any  more  than  are  those  of  tbm 
latter,  though  they  more  often  indicate  an  unbalanced  mind  or  want  of  tos- 
tamentary  capacity,  or  the  operation  of  malign  artifices.  The  fact  that  tiie 
testator  was  prejudiced  against  or  had  an  arersion  for  some  of  the  natural 
objects  of  his  bounty,  and  therefore  disinherited  them  in  faror  of  other% 
whether  related  to  him  or  not,  does  not  establish  undue  influence,  though 
the  will  is  clearly  the  fruit  of  his  resentment  and  dislike:  Nicholas  t. 
ner,  20  W.  Va.  256;  Kerr  v.  Luntford,  31  W.  Va.  659;  Carter  v,  Dixon, 
Ga.  82.  Nor,  when  family  dissensions  arise,  will  the  fact  that  a  child  no4 
only  shared  in  the  feelings  of  his  parent  respecting  the  conduct  of  another 
ohild,  and  perhaps  kept  alive  and  increased  the  parental  resentment,  conati* 
tute  undue  influence  vitiating  a  will  in  favor  of  the  former  and  against  the 
latter:  Woodward  v.  James,  8  Strob.  552;  51  Am.  Deo.  649. 

Improper  Influences,  —  All  influences  which  are  undue  are  Improper,  if  by 
undue  is  meant  the  domination  of  the  will  of  the  testator  to  the  extent  of 
destroying  his  free  agency;  but  whether  an  improper  influence  is  also  ui^im 
must  depend  upon  its  effect  upon  the  will  in  question.  We  shall  now  speak 
of  some  influences  of  a  character  so  obviously  improper,  and  so  likely  to  re*' 
suit  in  undue  influence,  that  we  apprehend  it  must,  in  many  cases,  be  pre- 
sumed from  their  existence,  in  the  absence  of  all  evidence  tending  to  provv 
that  the  testator  successfully  resisted  them.  The  chief  among  these  infla- 
ances  is  that  of  fear  generated  in  the  mind  of  an  aged,  feeble,  or  dependent 
person  by  one  in  whose  power  he  ia.  Thus  if  it  appears  that  a  son  has 
abused  his  aged  father,  who  resides  with  him,  even  to  the  extent  of  threaten* 
ing  him  with  personal  chastisement,  and  that  the  latter  manifestly  lived  in 
fear  that  these  threats  might  be  executed,  but  nerertheless  made  his  will  in 
faror  of  such  son,  contrary  to  his  previously  expressed  intentions,  nndoa 
influence  should  be  presumed:  Hartman  ▼.  Strickler,  82  Va.  225.  Kor  need 
the  fear  be  of  personal  violence;  it  may  result  from  a  threat  that  family  discord 
and  litigation  will  ensue.  "Threats  of  personal  estrangement  and  non-inte^ 
course  addressed  by  children  to  a  dependent  parent,  or  threats  of  litigation 
between  children  to  influence  a  testamentary  disposition  of  property  by  m 
parent^  constitute  undue  influence  **:  Moore  t.  BlaupeU,  15  N.  J.  Eq.  867. 

JiSsrepresentaiionand  Like  Artifices.  — The  most  potent  influence  which  can 
be  exercised  orer  the  testamentary  disposition  of  property  is  to  giro  the  testa- 
tor a  false  impression  concerning  persons  in  whose  faror  his  bounty  is  sought^ 
ar  against  persons  who  may  be  disinherited  by  tiie  exertion  of  his  testamentary 
powers.  The  necessities  and  the  claims  upon  his  affection  of  different  persons 
who  are  the  natural  objects  of  his  bounty  may  be  expressly  or  impliedly  misrap* 
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ied,  sotiist  wben  he  emnw  to  nuike  his  will  1i«a«li«poii  mrfoonded  be* 
Uafiy  and  gives  or  withhold!  his  boanty  in  a  nuumer  entirely  different  from  what 
hie  aafcioa  would  hn¥e  been  had  it  not  been  baaed  npnu  beliefi  and  opinioni  de- 
Ubemtely  instilled  into  hie  mind  for  the  pmrpoee  el  inflbenoing  his  will.     We 
b*Te  already  ezpreeeed  onr  regret  that  the  adjudged  esses  hare  not  more  dis* 
tinotly  eonsidered  the  effeet  of  misrepresentation  and  frand  employed,  not 
for  the  parpoee  of  destroying  the  free  ageney  of  the  teetator,  bvt  for  the  pnr- 
pose  of  «Kising  sneh  ageney  to  be  ezeroised  npon  what  may,  for  want  of  a 
better  eocpression,  be  styled  fslse  premises.    Of  eonrse^  a  misrepresentation 
that  does  net  inflnenoe  a  will  oannot  vitiate  it:  Taykr  r.  KtUg,  31  Ala.  59| 
68  Am.  Deo.  ISO;  and  the  fact  that  the  beneficiary  of  a  will  has,  in  the  pres- 
enoe  of  the  teetator,  deoovneed  one  who  is  disoriminated  against  by  it  does 
BO*  establish  nndne  inflnenoe,  when  the  testator  was  under  no  restraint,  and* 
being  in  the  fall  maturity  of  his  powers,  wse  oompetent  to  determine  for  him- 
self whether  the  denuneiation  was  merited  or  not:  DumoiU  ▼«  DumoTU,  46 
K.  J.  Bq.  228.     But  a  testator  may  not  be  in  a  position  to  jndge  for  himself, 
either  beoause  from  age  or  illness  his  mind  and  will  can  no  longer  deliberate 
or  resist^  or  because  the  true  facts  are  sedulously  concealed.     We  apprehend 
whenever  it  oan  be  shown  that  by  intentional  misrepreeentation,  expressed 
or  implied,  or  by  a  coarse  of  treatment  or  concealment,  that  the  tee^tor  has 
been  led  to  dkinherit  an  heir,  or  to  revoke  a  devise  or  bequest  because  of  his 
bslief  that  snob  heir  or  beneficiary  has  become  or  is  unworthy  of  his  bounty, 
or  Mat  some  other  person  is  more  worthy  of  it,  then  suoh  misrepresentatioB, 
it  ezeroieed  by  or  on  behalf  of  the  person  in  whose  favor  the  testamentary 
disposition  is  finally  secured,  is  an  nndne  influenoe,  for  whioh  the  will  must 
be  set  aside:  Tifler  v.  G^irdliier,  80  N.  T.  669, 676, 693;  In  m  Budlong'§  WiU,  126 
N.  T.  428.    Hence  where  a  testator  who  had  oontracted  a  second  marriage, 
disinherited  the  children  of  his  first  marriage,  it  was  held  that  evidence  should 
bs  loooived,  giving  an  insight  into  the  private  family  life  and  history,  for  the 
porQoeo  of  diselosing  what  means,  if  any,  his  seoond  wife  had  employed  to 
alienate  his  affeotion  from  such  children:  Nmoton  v.  Oariferrjf,  6  Graneb  OL  OL 
682;  SepnokU  v.  Adanm,  90  lU.  184;  82  Am.  Rep.  16. 

Bifnini  </  Proqf,  and  PntumpiUms.  —  He  who  ocntests  Jbhe  admission  to 
probate  of  a  will,  or  seeks  to  set  aside  such  probate  after  it  has  been  grantedt 
en  the  gronnd  that  the  will  was  procured  by  undue  influence^  must  assume 
the  burden  of  proof,  and  establish  to  the  satisfaction  of  the  oourt  or  jury  the 
esistenoe  of  such  influence,  and  that  the  will  is  one  of  its  fruits:  Woodward 
V.  Jame$,  8  Strob.  662;  61  Am.  Dee.  649;  Baldwin  v.  Parber,  99  Mass.  79; 
96  Am.  Deo.  697;  Rigg  v.  WUkm,  13  111.  16;  64  Am.  Deo.  419;  WMer  t. 
ArfSwm,  68  Iowa,  260;  Doth  v.  Davis,  123  Mass.  690;  Xwen  v.  Perrine,  i 
Bedt  640.  And  when  the  testator  is  riiown  to  have  been  of  sound  mind,  no 
prssnmption  of  the  exeroiBe  of  nndne  inflnenoe  over  him  oan  be  indulged, 
■ven  though  the  will  is,  in  the  opinion  of  the  court  or  Jury,  unreasonable 
tnd  unjust,  and  snob  as  ought  not  to  have  been  made.  At  least,  such  is 
the  rule  supported  by  a  majority  of  the  cases  upon  this  subject.  The  evi* 
denee  may,  however,  show  eertain  relations  between  the  testator  and  the 
beneficiaries,  well  oalcufiited  to  give  them  an  undue  influence  over  him,  or 
that  his  eondition  of  mind  or  body  was  such  as  to  make  it  probable  that  he 
was  not  able  to  resist  the  influence  of  others,  «r  that  the  provisions  of  the 
will  are  unnatural  and  unreasonable,  and  contrary  alike  to  his  duty  and  his 
previously  expressed  intentions,  and  this  evidenee,  without  any  otiier,  may 
often  create  a  presumption  of  undue  influence,  and  cast  upon  the  proponent 
•f  the  w31  the  burden  of  removing  such  presumption.     In  the  note  to  RUkf 
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fnofMft  Appeal,  21  Am.  St.  Rep.  94-104,  we  lo  recently  ooneidered  the  pre- 
ramptions  of  ondue  infinenoe  that  we  shali  hero  attempt  no  more  than  » 
hrief  synopaia  of  the  law  upon  the  aubjeot.     As  to  the  relatione  of  the  teita> 
tor  and  a  beneficiary  of  his  will,  it  is  sufficient  to  remark  that  the  existence  of 
undue  inflaenoe  may  be  presnmed  from  them,  — 1.  When  thoee  relations  are  ol 
snch  special  trast  and  oonfidence  as  of  themsel? es  to  warrant  the  presumption 
that  they  have  an  undue  influence  over  him;  and  8.  When  they  were  snch  as 
to  place  him  in  the  power  of  the  benefioiaries  or  their  emissaries  at  a  time 
when  he  was  too  weak,  mentally  or  physically,  to  resist.    Chief  among  the 
relations  of  the  first  olass  are  those  of  guardian  and  ward,  attorney  and  client^ 
priest,  or  other  spiritual  adviser,  and  persons  looking  to  him  for  advice. 
Thus  if  a  ward  makes  a  testamentary  disposition  in  favor  of  bis  guardian  or 
of  members  of  the  guardian's  family,  nnder  snob  dronmstanees  that  nndno 
influence  may  have  been  employed,  the  burden  of  proof  most  be  assumed  by 
those  claiming  nnder  the  will,  and  they  must  establish  that  it  did  not  result 
from  the  undue  influence  of  the  guardian:  Meek  v.  Perry,  36  Miss.  100;  Oiaa> 
VIA  V.  WaiiaTM.  44  Ho.  465;  100  Am.  Dec.  314;  Bridweil  t.  Swank,  84  Mo. 
465;  Breed  v.  Prati,  18  Pick.  115,  117;  SeUer  v.  Sinntd,  1  Demarest;  264.   8o 
if  the  beneflciary  was  the  attorney  of  the  testator,  undue  inflaenoe  is  pre* 
sumed,  and  this  presumption  will  naturally  be  most  potent  when  the  testa- 
tor was  old  and  illiterate,  or  placed  in  such  oircumstances  as  not  to  have  the 
advice  of  friends  or  relatives,  and  partly  or  wholly  disinherits  the  natural 
objects  of  his  bountyt  Post  v.  Maaon,  26  Hun,  157;  91  N.  T.  589;  43  Am. 
Rep.  689;  Orove  v.  Spiker,  72  Md.  300;  RiddeU  v.  Johtuan,  26  Gratt.  152;  8i. 
Legere  Appeal,  84  Conn.  484;  91  Am.  Dec.  785;  RidimoneTs  Appeal^  59  Conn. 
226;  21  Am.  St.  Rep.  85.    If  the  beneficiary  is  a  priest,  a  spiritual  adviser, 
or  a  spiritualistic  medium,  he  munt  also  show  that  he  exercised  no  undue  in- 
fluence: Connor  v.  Stanley,  72  Cal.  556;  1  Am.  St  Rep.  84;  LeigkUm  v.  Orr, 
44  Iowa,  679;  Lyon  v.  Home,  L.  R.  6  Eq.  655;  NoUige  v.  Prince,  2  Oiff.  246; 
Greenwood  v.  CUne,  7  Or.  17;  Thompson  v.  Hawks,  14  Fed.  Rep.  902;  Motb 
V.  MeOlynn,  88  N.  Y.  357«    In  the  cases  to  which  we  have  referred,  the  pre- 
sumption of  undue  influence  arises  from  the  fact  that  the  relations  spoken 
of  are  necessarily  those  of  implicit  trust  and  confidence,  in  which  the 
temptation  and  opportunity  for  abuse  would  be  too  great  if  the  beneficiary 
were  not  required  to  make  affirmative  proof  that  he  did  not  betray  the  oon« 
fidence  placed  in  him,  nor  so  use  his  influence  as  to  coerce  or  mislead  the 
testator,  or  otherwise  obtain  an  undue  ascendency  over  him.     And  when- 
ever the  reason  of  the  rule  exists,  the  presence  and  applicability  of  the  rule 
itself  may  generally  be  a^rmed.     Hence  though  the  relation  is  not  one  of 
those  already  named,  yet  if  it  is  one  of  such  special  trust  and  confidence 
that  the  testator  apparently  trusted  the  beneficiary  as  a  client  trusts  an  at- 
torney, a  patient  his  physician,  or  a  ward  his  guardian,  the  absence  of  undue 
influence  must  be  disproved:  Richmond's  Appeal,  59  Conn.  226;  21  Am.  St 
Rep.  85;  Jfoore  v.  Spier,  80  Ala.  129;  Delafield  v.  Paridk,  I  Redf.  1;  /a  rs 
Walsh,  1  Redf.  238;  Daniel  v.  Hill,  52  Ala.  430;  and  this  is  more  especially 
true  when  the  relations  of  the  testator  and  the  confidential  friend  and  ad- 
viser were  such  that  undue  influence  could  have  be^  exeroisod  without  any 
direct  evivlenoe  of  snch  influence  being  possible:  Herster  v.  Herster,  116  Pa. 
St  612;   WaddingUm  v.  Bwi^/y,  43  N.  J.  Bq.  154;  or  tho  tesUtor  was  feeble 
in  mind  or  body,  or  in  his  dotage:   Waddington  v.  Bwshy,  43  N.  J.  Eq.  154| 
Ray  V.  Ray,  98  N.  O.  566;  or  the  will  is  in  conflict  with  the  intentions  of  the 
testator,  as  expressed  in  pre-existing  wills  or  otherwise:   Wihon's  Appeal,  99 
Pa.  St.  546.    The  relation  of  members  of  the  same  family  is  ordiBarily  ons 
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off    extreme  trust  and  confidence,  and  might  very  natnrally  lead  to  the  pre- 
samptioD  of  nndne  inflaence,  were  it  not  for  the  fact  that  a  testarpentary 
^UjBpontioii  in  favor  of  relativea  by  oonsangainity  ia  treated  as  natural  and 
justi.     Though  aometimea  the  effeot  of  relationahip  has  been  regarded  as  » 
«ftroiimatanoe  to  be  considered  in  connection  with  other  evidence:  OctUher  T. 
GaUher^  20  Qa.  709;  yet  there  has  been  no  instance,  so  far  as  wo  are  aware, 
in  mrhioh  iindno  inflnenoe  has  been  preenmed  merely  from  the  relation  of 
parent  and  child,  husband  and  wife,  or  any  other  relation,  either  of  oonsaii* 
Sninity  or  affinity:  Armtirong  r,  Armstrong,  63  Wis.  162;  In  re  Martin^  96 
N.  Y.  193;  Latham  t.  Udell,  38  Mich.  238;  SanUn  v.  Rankin,  61  Mo.  295} 
Jtrm  ofNtUtm,  39  Minn.  204;  Wm  qf  Andrews,  33  N.  J.  Bq.  614.     The  fact 
thsit  illicit  relations  existed  between  the  testator  and  the  beneficiary,  and 
tJkiwA  they  lived  together  as  husband  and  wife,  without  being  such,  does  nd 
kte  any  presumption  of  undue  influence:  Post  ▼.  Mason,  91  N.  Y.  639;  4S 
Rep.  689;  Sunderland  v.  Hood,  84  Ma  293;  Rudy  v.  Ulrich,  69  Pa.  St. 
177;  8  Am.  Rep.  238;  WainwriglU's  Appeal,  89  Pa.  St  220;  Main  v.  Ryder. 
84  Pa.  St.  2I7{  Porsehei  t.  PorschH,  82  Ky.  93;  66  Am.  Rep.  880;  Monroe  t. 
BareUxy,  17  Ohio  St.  302;  93  Am.  Dea  620.    If  a  will  is  drafted  by  one  to 
'whom,  or  to  whoee  family,  or  some  member  thereof,  a  bequest  or  devise  is 
made,  this  is  sometimes  regarded  as  a  suspicions  oiroumstaace:  Edmonds  t. 
Z/ewer,  11  Jur.,  N.  S.,  911.    Perhaps  it  may  require  more  clear  and  satisfac- 
tory evidence  that  the  contents  of  the  will  were  dearly  disclosed  to  the  tes- 
tator, than  if  it  were  drawn  by  a  disinterested  person:  Beall  r,  Mann,  6  Ga. 
466;  Kelly  t.  BeUef/ast,  68  Tez.  18.    However  this  may  be,  there  is  no  pro- 
•amption  that  it  was  procured  by  the  undue  influence  of  the  draughtsmani 
though  if  there  is  other  evidence  of  undue  influence,  then  the  fact  that  the 
will  was  prepared  by  an  interested  party  may  properly  be  considered  by  tho 
court  and  jury  as  giving  increased  force  and  probability  to  such  evidence: 
Waddingtan  r.  BvOy,  46  N.  J.  Eq.  173;  14  Am.  St.  Rep.  706;  Carter  r. 
Dixon,  69  Ga.  82;  Coffin  v.  Coffin,  23  K.  Y.  9;  80  Am.  Dec.  235;  Cheatham  t. 
Hatcher,  30  Gratt  66;  32  Am.  Rep.  650;  Post  v.  Mason,  91  N.  Y.  539;  4S 
Am.  Rep.  689;  Montague  t.  Allan,  78  Va.  592;  49  Am.  Rep.  384;  Tardley  ▼• 
CiUhbertson,  108  Pa.  St  396;  66  Am.  Rep.  218.    In  some  cases  in  which  it 
appeared  that  the  wills  in  question  had  been  prepared  by  or  at  the  in« 
stance  of  persons  interested  in  them,  expressions  were  made  from  which 
an  inference  might  be  drawn  not  in  harmony  with  the  rule  as  we  have  just 
stated  it,  but  on  examination  of  these  cases  we  think  nothing  is  necessarily 
affirmed  by  them,  except  that  **  it  should  be  shown  that  the  testator  clearly 
understood  the  contents  of  the  paper  which  he  signed":  Rollwagem  t.  Roll* 
wagen,  63  N,  Y.  504;  Kelly  ▼.  SeUegast,  68  Tex.  13.     '*  While  the  mere  fact 
that  a  will  is  written  by  a  party  who  takes  a  benefit  under  it  does  not  inval- 
idate it|  yet  if  tiie  benefit  is  large,  and  especially  if  the  beneficiary  is  a 
stranger  to  the  testator's  blood,  the  instrument  will  be  scrutinised  with  sus- 
picion, and  dear  proof  that  the  testator  knew  its  contents  will  be  required 
to  admit  it  to  probate.    Proof  of  testamentary  capacity  and  of  formal  exe* 
•ntion  ars  insofficientb    Because  of  its  accuracy  and  guarded  limitations^  we 
quote  the  statement  of  the  rule  made  by  Baron  Parke:  'If  a  party  writes  or 
prepares  a  will,  under  which  he  takes  a  benefit,  that  is  a  circumstance  which 
ought  generally  to  excite  the  suspicion  of  the  court,  and  calls  upon  it  to  bo 
vigilant  and  jealous  in  examining  the  evidence  in  support  of  the  instrument^ 
in  favor  of  which  it  ought  not  to  pronounce,  unless  the  suspicion  is  removed, 
and  it  is  judicially  satisfied  that  the  paper  propounded  does  express  the  true 
will  of  the  deceased:  Barry  v.  Butlin,  1  Curt.  637.'    Evidence  in  the  shape 
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of  iutnxetioiiB  for  fhe  prspuraiiou  of  the  wtii,  or  roftdlng  or  Inariiig  ft  md, 
is  fhe  most  satiBfactory,  Init  not  the  only  precise  spooiee  of  oridflBoe  of  Iho 
teiitatDr'e  knowledge  of  the  will,  —  eircnmstantial  eyidenoe  may  be  onffieiaBtv 
but  the  party  ofactming  under  i^  will,  whvteroriBodeof  procrf  he  may  adop^ 
onist  Bstisfaetoiily  ostaMish  iSnit  tiie  testator  know  the  contentej  oms 
fantf?  b  on  him  ":  Lytma  t.  ObnipftefiL  *88  AkL  482. 

The  relations  of  the  second  class,  to  wft,  those  in  which  ft  appoen 
fhe  testator  wss  pliK^ed  in  the  power  or  under  the  control  of  fhe  beoofieisry* 
or  of  his  emissaries,  to  an  extent  which  josttSes  l^e  inrferenoe,  in  the  afasemse 
of  counterrailing  eridence,  that  he  wss  subjected  to  midne  infloenoe,  are  <rf 
great  variety,  bat  all  resemble  in  t^e  fact  t^at  the  cirenmstances  of  the  te» 
tator  were  snch  that  his  acting  freely  and  intelligently  was  less  probable 
than  his  acting  in  obedience  to  the  will  of  another.    Thus  if  a  will  is  made 
in  fayor  of  a  hospital  in  which  the  testator  was  at  the  time  lying  m  taetremk^ 
and  is  drawn  by  its  chaplain,  and  ignores  the  natural  heir,  slight  eircam- 
itances  will  justify  the  jury  m  inferring  undue  infiuenee:  MnUer  t.  SL  Ixmb 
Honpitdl  An'n,  6  Mo.  App.  390.    In  truth,  probably  the  majority  of  the 
courts  would  require  additional  evidence  in  support  of  the  will,  espeeiany  if 
it  disregards  the  claims  of  kindred  or  conflicts  with  a  pre-existing  wilL    0 
a  testator  is  helpless,  either  from  illness  or  old  age^  and  is  in  tiie  house  of 
another,  on  whom  he  necessarily  depends  for  care,  comfort,  and  atteotioi^ 
the  probability  of  his  being  subjected  to  influences  which  he  cannot  resist  is 
very  great.     "The  rule  to  be  deduced  from  the  decisions  on  fhe  sabjeef  is 
this:  that  where  a  person,  enfeebled  by  old  age  or  tllnes%  makes  a  will  ia  faror 
of  another  person,  upon  whom  he  is  dependent,  and  that  will  is  at  ▼arisnos 
with  a  former  will  made  or  intentions  formed  when  his  faculties  wera  in  full 
vigor,  and  is  opposed  to  the  dictates  of  natural  justioe,  the  presumption  ii^ 
that  snch  a  will  is  the  result  of  undue  influence^  unless  that  presumption  It 
satisfactorily  rebutted  by  other  evidence  in  the  case  ":  Demmai  v.  ^dbi0l( 
4  Bedf.  409;  CarroU  v.  Hcatse,  48  N.  J.  Bq.  269;  27  Am.  St.  Bep.  409;  Arm* 
arton  v.  Hancock,  22  Hun,  88;  HkJanond'B  Appni,  69  Conn.  226;  21  Am.  0t 
Rep.  85.    Generally,  whenever  it  is  shown  that  when  fhe  will  was  exeeoted 
the  testator  was  in  aai-emis,  or  seriously  ill,  or  that  he  was  of  weak  mind, 
either  from  dissipation,  age,  or  natural  infirmity  of  intellect,  it  Is  ineamhsB* 
upon  those  claiming  under  the  will  to  show  what  were  the  esrearasfaneas 
under  which  it  was  executed,  and  to  rebut  the  presumption  of  undue  infle* 
enoe  which  must  be  drawn  in  fhe  absence  of  any  explanatory  tesfimonyi 
Boyd  V.  Boyd,  66  Pa.  St.  283;  Moore  v.  Mowre,  66  Oal.  89;  AUort  t.  JtwdH^ 
94  U.  S.  606;  Fishbume  T.  Ferguaon,  84  Va.  87;  Heuveif  v.  St^ema,  4S  M& 
147;  2  Am.  Rep.  491. 

Secrecy  in  ths  Bxeeu^on  qf  a  WiU  is  not  necessarily  a  badge  of  fraud,  aor 
does  it  create  a  presumption  of  undue  influence:  Cofin  t.  Goffln»  23  K.  T.  9; 
80  Am.  Dec.  236;  OUbeH  v.  Gilbfrt,  22  Ala.  629;  68  Am.  Deo.  268;  Brick  r. 
Brick,  43  N.  J.  Eq.  167;  nor  can  such  presumption  arise  from  the  faof  thai 
when  the  will  was  executed  the  testator  was  surrounded  by  those  of  hii 
children  who  were  principally  benefited  by  it,  and  the  child  iHie  was  diaui* 
herited  was  absent:  Bundy  v.  McKniffJU,  48  Ind.  602.  lbs  fiaot  that  fhe  ex« 
ecution  of  a  will  was  kept  secret  from  some  of  the  children  and  heirs  of  tlM 
testator  is  often  entitled  to  great  consideration,  in  connectiooL  with  evideaca 
tending  to  show  undue  influence.  Thus  where  a  tettatrix  was  old  and  feebla^ 
with  a  mind  so  impaired  that  she  was  easily  influenced  by  those  possessnig 
her  confidence^  and  her  will  was  executed  in  the  presence  of  one  of  her  ohfli 
dren,  who  was  greatly  benefited  by  it^  the  court  regarded  fhe  secrecy  of  Hi 
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•xaoatioa  at  Aoircimuitanoe  tending  to  establish  undna  inflaanoos  Oreemoood 
▼.  CUm,  7  Or.  17.    If  ii  appears  thai  davioes  were  leaorted  to  for  the  pur- 
pcMB  of  keeping  the  testator's  rdatives  aws^r  team  him,  er  for  prerentiog 
tbair  being  present  when  the  will  was  made  and  knowing  abont  its  exeontion. 
And  thoae  devioes  were  saaotioned  by  the  persona  who  were  made  benelicia* 
rifln  vndsr  the  will,  to  the  eBolaabn  of  other  relative^  nndne  inflnence  may 
be  presoaed,  espeoiaUy  if  ther  testator  wa»  in  a  helpless  oondition,  or  his  in* 
talloot  was  impaacedi  Bpard'w.  OaMMr^  80  K.  J.  Bq.  244;  Qnmwaodr,  CUne, 
7  Qtm  18.    What;  ft>r  want  of  a  better  term,  are  dten  styled  unnatural,  ar- 
faiteary,  and  unreasonable  proviaiona  in  a  will  aM  f req^uently  spoken  of  as 
requiring  explanation,  or  as  raising  a.  pessumption  of  undue  infinenoe.    But 
tba  law  aooorda  testators  the  right  to  make  unnatural  and  unreasonable  pro* 
▼iaiona,  and  it  does  not  oonfer  upon  Judges  or  juries  authority  to  determine 
lor  a  teetator  what  will  he  shall  make^  nor  to  disregard  his  preferences  as 
Arbitrary  or  unjust.    Kor  has  any  judge  elaimed  the  ezistenoe  of  this  power, 
or  deeired  to  ezereise  it^    But  when  it  is  alleged  that  a  will  has  been  pro- 
enred  by  fraud  or  undue  inflnenoe,  or  was  executed  while  the  testator  was 
Doi  of  a  disposing  mind,  the  fact  that  its  provisions  are  not  in  harmony  with 
Iho  ordinary  desires  of  a  free  and  rational  mind  must  always  lend  probability 
to  the  aUegatioa*    It  may  happen,  too^  that  the  evidenoe  discloses  what  were 
the  affections  and  wishes  of  the  testator  but  a  short  time  before  the  will  was 
■lads^  and  if  so^  and  nothing  has  apparently  ooeurred  to  change  them  or  de« 
eteoy  their  foroe^  and  his  testament  is  st  vaciaaoe  with  them,  such  variance 
ia  often  so  unaeoountahle  that  it  ealla  for  explaaatioa,  and  if  sach  explana- 
tion is  wanting^  justiflea  the  inferenoe  that  what  he  did  waa  not  the  aot  of 
his  free  and  diaposing  mind.    If  the  testator  was  of  aonnd  mind  and  health, 
and  free  from  all  ooostrainti  the  mere  preferenoe  el  one  relative  to  another, 
or  the  preferenoe  of  persons  to  whom  he  was  not  in  any  way  related  over 
hio  kinsmen,  does  not  necessarily  show  undue  iufluenoes  EikheU  v.  Beaeht  85 
N.  J.  Eq.  446;  Woodward  v.  Jameo,  3  Stiob.  5fi2;  61  Am.  Dee.  649;  Coffin  v. 
C^la.  23  N.  Y.  9;  60  Am.  Deo.  235;  Stmt's  WiU,  28  Minn.  9;  Hubbard  v. 
HMardt  7  Or.  42;  Tunmro  v.  Tuarmtro,  35  N.  J.  Bq.  437;  Jenckeo  v.  Courf 
qfPnbaio,  2  R.  L  266.    An  eminent  writer  has  said  that  "  where  the  will 
k  unreasonable  in  its  provisions,  and  inconsistent  with  the  duties  of  the  tes- 
tsfter  with  reference  to  hit  proper^  and  family,  thi%  of  itself,  will  impose 
upon  thoee  claiming  under  the  instrument  the  necessity  of  giving  some  rea* 
sonabls  explanation  of  the  unnatural  character  of  the  will,"  and  that  "  gross 
inequality  in  the  dispoaitions  of  the  instrument^  where  no  reason  for  it  is 
suggested*  either  in  the  will  or  otherwise,  may  change  the  burden,  and  require 
explanation,  on  the  part  of  those  who  support  the  will,  to  induce  the  belief 
that  it  was  the  free  and  deliberato  o&pring  of  a  rational,  self>poiBed,  and 
clearly  disposing  mind":  1  Bedfield  on  WUls,  516,  537;  and  this  language 
has  been  quoted  with  apparent  approval  in  some  of  the  dedsions:  Oap  v. 
V.  GUbkm,  92  Ma  250;  1  Am.  St  Rep.  712:    Nevertheless,  we  think  that  it 
does  not  correctly  state  the  law  upon  this  subject  »t  least  when  there  is 
evidence  that  the  testator  was  of  sound  and  disposing  mind.    It  is  rarely 
possible  to  know  what  were  the  reasons  influencing  a  testator,  and  even 
wheo  they  are  known,  there  is  no  test  by  which  to  determine  whether  they 
ars  arbitrary,  unnatural,  or  unjust    With  some  persons  the  tiee  of  kindred 
are  itrong,  and  with  others  weak,  and  it  would  be  difficult  to  establish  that 
tlie  latter  are  less  sane  or  more  subject  to  undue  influence  than  the  former. 
In  every  case  coming  within  our  observation  in  which  the  supposed  unnata* 
fslnssa  or  uojutftoess  of  a  devise  or  bequeat  has  been  g^ven  any  weight,  these 
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were  other  circa mstancei  indicatiQg  either  nndue  influence  or  a  defed  ii 
testamentary  capacity,  snoh  as  fesr,  dependence,  feeble  health,  old  age,  and 
the  like,  and  whenever  any  of  these  eircnmstaQoee  is  thown,  then  no  donbt 
the  character  of  the  will  may  be  taken  into  consideration  for  the  porpoee  of 
determining  whether  or  not  the  probable  vndoe  inflaenoe  wne  not  in  CMt 
effective:  Barrel  v.  Harr^  1  Dnvall,  203.    That  the  benefioiariee  had  an 
opportunity  or  a  motive  for  exercising  undne  inflaenoe  over  the  testator 
cannot  create  any  presnmption  that  they  ezeroised  it^  and  that  it  waa  effiNi* 
ive  in  prodacing  the  wills  Tumurt  t.  Tummrt,  S5  N.  J.  Bq.  4S7;  HiAbard 
▼.  Hubbard^  7  Or.  4S.    The  exceptions  to  thia  rale  arise  oat  of  cnaea,  to  wkaA 
we  have  already  referred,  in  which  the  established  relations  of  the  partisi 
were  snch  that  the  law  presames  that  the  one  had  an  nndne  ascendency  ovw 
the  other,  or  where  it  is  proved  by  direct  evidence  that  saoh  aaoenden^  ex- 
isted, and  the  will  is  oontrary  to  the  wishes  of  the  testator  as  rerealed 
he  was  not  sabject  to  saoh  ascendency:  Clark  t.  Fisher,  I  Paige^  171;  19 
Dec.  402;  Lynch  v.  OienuntM,  24  N.  J.  Bq.  431|  Banla  T.  WilUamM,  6  I>ui- 
arest,  84. 

SMsnee,  —  It  is  not  possible  to  specify  or  describe  all  the  evidence  wfaish 
may  properly  be  reoeived  either  to  prove  or  disprove  the  existence  of  on* 
dae  influence.    Of  coarse,  every  fact  from  which  the  inference  might  legiti* 
mately  be  drawn  that  saoh  inflaenoe  had  or  had  not  been  exerted,  or  H 
exerted,  that  it  had  or  had  not  been  effectire^  is  admissible,  provided  the 
time  of  its  exertion  Is  not  so  remote,  either  from  the  making  of  the  will  er 
from  the  death  of  the  testator,  that  no  eflfeet  can  reasonably  be  attributed  toiL 
On  the  one  hand  it  may  be  oonoeded  that  it  is  not  essential  that  the  in* 
flnence  be  employed  at  the  time  of  the  execation  of  the  will,  and  on  the  other, 
that  it  must  continne  to  be  operative  npon  the  mind  and  will  of  the  testa- 
tor when  he  executed  hit  last  testament,  no  matter  when  it  waa  first  exofw 
oised:  In  re  8haw'§  WUi,  11  Phila.  51;  DavU  v.  Calveri,  0  GUI  ft  J.  209;  25  Am. 
Dec.  282:  Hartman  v.  Btrkkiar,  82  Va.  225;  TayUyr  v.  WWmm,  20  Ma  S06; 
64  Am.  Deo.  180.    In  other  words,  if  any  fraud,  coercion,  misrepresentatiott,  or 
other  means  of  undue  influence  are  exercised  over  the  testator,  it  is  not  neces- 
sary to  prove  that  they  were  so  exercised  at  the  time  the  will  was  exeouted, 
but  the  probability  of  their  being  effective  or  influential  most  ordinaril  j  dimin- 
ish with  the  lapse  of  tims^  and  the  time  may  be  so  remote  as  to  justify  the 
exclusion  of  the  evidenoe,  and  henoe  it  was  decided  that  evidenoe  of  the  r^ 
lations,  some  eight  or  ten  years  before  the  making  of  the  will,  between  the 
testator  and  the  persons  claimed  to  have  iuflaenced  him  was  too  remote  to 
be  taken  into  consideration:  BaUhMer  v.  Batchetder,  189  Mass.  1;  JToraA  v. 
Knoas,  87  N.  0.  483,    Thongh  the  supposed  influence  was  exerted  at  or  about 
the  time  of  the  making  of  the  will,  the  fact  that  the  testator  lived  for  a  long 
period  afterwards,  and  did  not  change  his  will  in  any  respect,  ia  entitled 
to  great  oonsideration.    If  it  be  conceded  that  the  will  was  execated  under 
the  domination  of  nndue  influence,  there  is  some  difference  of  opinion  as  te 
whether  it  may  be  ratified  by  mere  lapse  of  time,  or  by  his  retaining  it  ui  his 
custody  after  the  influence  has  ceased  to  be  operative^  without  revoking  it,  or 
indicating  in  any  way  his  desire  to  do  sa    If  he  should  execute  a  eodioil  to 
it,  attested  in  the  same  manner  as  an  original  will  is  required  to  be  attested, 
there  can  be  no  doubt  that  this  would  Im  an  effective  ratification  of  the  will, 
if  the  nndre  influence  was  no  longer  controlling:  O'NeaO  r,  Fmrr^  I  Bich. 
80l    In  other  oases  it  has  been  said,  in  general  terms,  that  a  ratifiealioii  of  • 
will  after  the  nndae  influence  was  withdrawn,  and  when  the  testator  was 
eertainly  a  free  agents  would  destroy  the  vitiating  effect  of  the  infloencs 
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moder  which  the  will  was  originally  executed,  but  the  ooart  did  not 

•xplain  whether,  by  ratilioation,  it  meant  merely  retention  and  acqniea- 

eenoe,  or  aomo  expression  of  desire  mads  and  attested  in  the  same  form 

and  with  the  same  solemnity  as  the  original  wills  2V^<or  t.  KeUjff  31  Ala. 

69;    68  Am.   Dea  160.    On  the  other  hand,  the  position  has  been  taken 

that  if  a  will  was  originally  tainted  with  nndne  inflnenoo  to  the  extent  that  it 

ira«  not  then  operative,  it  was,  in  legal  contemplation,  not  the  will  of  the 

testator  at  all,  and  therefore  ^t  he  still  remained  intestate,  and  must  so 

oontinnoy  either  nntil  ho  exeontes  another  paper,  and  thereby  ratifies  ths 

will  by  some  writing  attested  so  as  to  amount  to  a  new  wills  Lamb  r,  Oiri' 

wnam,  26  Ck.  626;  Chaddkk  ▼.  Halep,  81  Tex.  617.    Very  rarely  does  it  occur 

that  a  will  is  conceded  to  have  been  the  fmit  of  nndne  inflnence.     Even  if  it 

be  dear  that  there  was  an  attempt  to  exert  snoh  influence,  yet  there  is 

alwrays  doabtwhethsr  or  not  it  was  effectirei  for  ths  will,  though  it  accords 

w^ith  the  desires  of  those  guilty  of  attempting  to  unduly  inflnence  the  testa- 

tor»  may  noTertheless  correctly  express  his  testamentary  desirss,  and  be  the 

result  of  them,  and  not  of  any  extraneous  influence.    If,  after  a  will  is  exo- 

entad,  the  testator  lires  for  a  considerable  time  in  the  possession  of  his  men* 

tal  faculties,  and  apparently  free  from  all  undue  influence,  the  presumptioa 

that  ths  will  never  was  tainted  by  any  undue  inflnence  becomes  Tsry  strong^ 

if  not  absolntely  irresistible:  Jrlsh  t.  Smith,  8  Serg.  &  R.  673;  11  Am.  Dec 

M8;  Floyd  t.  Fhifd,  3  Stroh.  44;  49  Am.  De&  626;  KeOy  r.  Thewiti.  2  Ir. 

Ch.  610. 

A§ioth€  AmomU  of  Mdenet  required  to  support  tho  allegation  of  undno 
faiflnenoe,  the  decisions  speak  *'a  varied  language.**  *'  In  order  to  set  aside 
tha  will  of  a  person  of  sound  mind,  it  ii  not  sufficient  to  show  that  the  oir^ 
eamstances  attending  its  execution  are  oonsistent  with  the  hypothesis  of  its 
having  been  obtained  by  undue  influence.  It  must  be  shown  that  they  are 
faioonsistent  with  the  oontrary  hypothesis  "i  BofM  v.  Bouborough,  6  H.  Lb 
Oaa.  61.  *'  Undue  inflnence  will  not  be  presumed,  but  must  be  proved  either 
by  direct  affirmative  evidence,  or  by  an  array  of  circumstances  making  an 
inference  of  its  exercise  absolntely  irresistible  **:  WhelpUy  v.  £o<f^,  1  Dem« 
areat,  612.  There  is  nothing  in  reason  nor  in  the  authorities  to  justify  this 
extreme  and  emphatic  language.  The  existence  of  undue  inflnenoe  must  be 
proved  by  the  persons  attacking  tha  wilL  The  burden  is  on  them,  and  they 
do  not  sufficiently  support  it  by  establishing  motive,  or  opportunity,  or  even 
the  existence  of  circumstances  which  are  as  consistent  with  undue  inflnence 
as  with  its  absence:  La  Ban  v.  VandtrbilU  3  Redf.  384;  Boyw  T.  Bossbormigh, 
6  H.  Lb  Gas.  2.  **  To  invalidate  a  will  on  the  ground  of  undue  influence,  there 
mnst  be  affirmatiTc  evidence  of  the  facts  from  which  such  influence  is  to  be 
inferred.  It  is  not  sufficient  to  show  that  the  party  benefited  by  the  will 
had  the  motive  or  the  opportunity  to  exert  such  influence;  there  must  be 
evidence  that  he  did  exert  it,  and  so  control  the  actions  of  the  testator,  either 
by  importunities  which  he  could  not  resist,  or  by  deception,  fraud,  or  other 
improper  means,  that  the  instrnment  is  not  really  the  will  of  the  testator  "t 
Cvdney  v.  Cudney,  68  N.  T.  J  52;  Woodward  ▼.  Jamea,  8  Strob.  552;  61  Am. 
Dec.  649l  This  affirmative  evidence  need  not  exclude  every  other  hypothe* 
sis,  nor  satisfy  the  judge  or  jury  beyond  a  reasonable  doubt.  It  ii  sufficient 
that  it  preponderates  over  tiie  evidence  offered  to  rebut  it.  "  The  burden 
of  proof  being  on  those  who  attack  a  will  on  the  ground  of  undue  influence. 
It  is  not  sufficient  that  they  barely  show  that  the  circumstances  of  ths  will 
are  consistent  with  the  hypothesis  of  undue  influence;  for  this  would  be  but 
to  ereate  an  equipoise  in  the  testimony,  and  the  ontu  being  on  the  party  at* 
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tacking  tlia  will,  ha  mint  ga  %  step  fnrtber,  aod  thow  by  any  aai table  evidence 
the  inoonsiflteaey  between  eiroamstaaoes  of  the  exeoatiou  of  tke  wilL  a  td 
its  being  exeeatsd  witfaont  the  ivterpoeition  of  nndne  inflaenoe  "i  Gag  v. 
emian,  92  Mo.  260;  1  Am.  8t  Bep.  712.  In  faoU.  the  question  of  the  ainooiit 
of  evidenoe  necenary  to  snppoit  the  ehacge  of  ondae  influence  must  be  de- 
termined by  the  jury,  or  the  eonrt  oittuig  an  the  jnry.  The  qaeatioa  is  one 
of  fact,  and  the  jnry  may  therefore  properly  reaeh  the  eonclusion  that  the 
will  is  vitiated  by  nndne  inflneneop  if  any  eompeteni  e? idence  is  submitted  to 
them  tending  to  support  that  oontdnaion:  JfoimMT.  Barelap,  17  Ohio  St.  313; 
93  Am.  Dea  629;  Dwm  ▼.  W^yjcf  » 41  Ba.  St.  312;  80  Am.  Dee.  62a  But 
the  oourt  ought  not  to  submit  the  qoasbionv  where  tiie  evidence  is  of  so  weak 
and  inoonclnsire  a  eharaeter  that  any  Terdlot  baeed  upon  it  mnat  be  set 
aside:  ffenUr  t.  HerMett  122  Fa.  St.  839f  9  Am.  Sk  Bep.  95;  Mwrdy't  Ap- 
IKoA  123  Fk.  St.  464. 

Iiifemd  firom  Cfbrcmmiamit,  —  Biridenaa  of  undue  inflaenoe  ie  mors  often 
eircumstantial  than  direot^  and  theoa  ia  no  doubt  that  oircumatantia]  evi. 
denoe  is  admissible,  and  thai  it  is  sufficient  to  support  the  sllegation  of  un- 
due inflnenoe:  Jforste  ▼•  Marvin,  8  Abb.  App^  192.  The  eircnmstnnoee 
whieh  are  relied  upon  for  this  purpoee  muat  be  snoh  that  the  infei«noe 
of  undue  influenoe  nmy  be  legitimatsly  and  leasonabiy  drawn  from  them, 
and  it  is  not  suflioienk  tfwl  they  are  aonsistent  with  the  exiatenoe  of 
snob  inflnenoe.  Thus,  for  tfao  purpoaa  of  establirtLing'  undue  inflaenea  on 
the  part  of  the  testator's  wife,  it  is  not  admissible  to  prove  that  in  the  ordi- 
nary  aflkin  of  life  she  ezeroised  great  oontral  over  him.  Sueh  oontrol  ia  not 
in  itaelf  inoonaistent  with  her  wi&ly  poeition  and  duty;  and  if  the  fast  of 
its  existenoe  established  that  it  wna  mdnap  and  waa  exercieed  ov«r  the  tee- 
tamentary  aot^  the  presumption  of  undue  influenoa  would  be  created  from 
tboae  happy  marital  relations  in  wliioh  there  ia  the  greateat  probability  that 
the  testator  was  moved  solely  by  his  affeetion  and  his  sense  of  jnstioe: 
8tcfrer*s  WiU,  28  Hinn.  9.  It  ia  generally  proper  ta  adnsit  evidsnoe  tending 
to  show  the  oiroumstanoes  under  which  the  will  waa  made^  and  the  relatioos 
of  tiie  testator  to  the  benefioiary  and  otbaa.  For  thia  purpose  evidenoe 
may  be  received  to  prove  who  were  the  membera  of  the  testator's  family,  and 
what  were  the  amount^  aituation,  and  character  of  hn  property.  At  lena^ 
auch  evidenoe  must  be  proper  when  the  other  facts  disclosed  make  it  naoaa 
aary  to  consider  whether  the  will  waa  that  of  a  reaeonahla  man  aoting  with- 
out constraint:  RkkmojuiC§  Appeal,  69  Conn.  226;  21  Am.  St.  Bep.  86^  If  tba 
testator  haa  contracted  a  second  marriage,  and  has  disinherited  the  ehildreii 
of  hie  former  marriage,  and  there  ia  evidenoe  to  eataUish  the  undue  infla- 
enoe of  his  second  wife,  it  ii  competent  to  show  that  there  waa  no  reason  for 
the  exclusion  of  the  children  of  his  former  marriage  from  the  benefits  of  the 
will :  Mullen  v.  Helderman,  87  N.  OL  47  i ;  or  ths t  before  the  second  marriage  hia 
relations  with  his  children  were  kind  and  affectionate^  bnt  atterwaida  they 
were  forbidden  to  enter  his  house,  and  that  he  waa  for  a  oonaiderable  time  ia 
feeble  health,  and  under  the  apparent  domination  of  hia  wifat  Aynoieie  ▼• 
Adcam,  90  111.  134;  32  Am.  Bep.  16.  **  Upon  the  question  of  undue  mflnenoe^ 
we  have  no  doubt  the  general  eondittoB  and  surroandinga  of  the  deoeaaad,  and 
hia  relations  with  his  wife,  —who  is  the  only  person  supposed  to  have  exei^ 
eised  any  influence  over  him,  —  may  be  properly  diown  for  any  period  whidi 
can  reasonably  be  regarded  aa  bearing  on  the  act  of  the  disposal  of  hia  prop- 
erty. But  aa  the  only  important  inquiry  is  concerning  the  preesura  of  nnduo 
Influence  at  the  very  time  of  the  will,  the  testimony^  to  show  fasts  of  aa  in* 
ferential  natare^  must  be  confined  to  what  would  be  legitimatdy  legacdad  aa 
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^18  then  present  relations.  No  technical  nicety  as  to  a  few  dayv,  or  perhaps 
•  few  weeks,  can  be  demanded.  But  certainly,  so  far  as  doniestio  relatioos 
have  any  pertineaey  wkatover  on  snch  questions,  it  is  quite  okear  that  if  sooh 
inflneoM  is  to  be  inferred  fvom  theoii,  the  facts  must  be  more  readily  shown  by 
veeent  than  by  past  rdations,  and  the  testimony  of  fresh  events  is  leas  likely 
to  be  manufaotnred  thsA  that  of  transactions  leog  past  **:  Pieroe  ▼.  Pmme, 
■88  Mich.  412.  While  in  the  ease  of  a  second  marrii^  it  is  ondonbtedly 
proper  to  receive  sufficient  evidence  to  show  the  relations  between  the  testator 
And  his  second  wife^  sad  the  ether  members  of  his  family,  for  the  purpose 
of  assisting  in  reaehing  a  correot  oonolttsion  as  to  her  influence  over  him, 
'«nd  as  to  wlMther  it  has  been  eserted,  and  with  success,  for  the  purpose 
of  unduly  affecting  his  will,  yet  it  is  not  proper  to  investigate  eld 
scandals  antedating  their  marriage,  with  refarenoe  to  his  and  her  oon- 
duct  before  the  mariiage,  and  during  the  lifetime  of  his  former  sponsex 
Webber  v.  SuUivan,  58  Iowa,  260;  Pierce  v.  Pierce,  38  Mich.  412.  It  is  said 
that  neither  general  good  nor  general  bad  treatment  is  evidence  of  undue 
influence:  MeMdkon  v.  Ryan,  20  Pa.  St.  329;  Tawney  v.  Limg,  76  Pa.  St.  106. 
The  latter  part  of  the  proposition  seems  unreasonable;  for  if  fraud  and  co- 
ercion are,  as  it  must  be  admitted,  most  potent  means  of  undue  inflnenoSb  is 
it  not  more  reasonable  to  believe  in  their  presence  and  potency  when  the 
conduct  of  the  accused  is  shown  to  have  been  harsh  and  cruel,  than  when  it 
was  cUaracterixed  by  kindness  or  even  by  indifferenoe?  If  the  testator  wholly 
or  partly  disinherited  some  of  his  heirs,  the  inlerenos  that  in  doing  so  he 
was  exercising  bis  own  free  agency  is  more  reasonable  when  some  estrange- 
ment was  known  to  exist.  Hence,  evidence  of  such  estrangement  is  always 
admissible:  MiKmty  t.  Okem,  82  Kan.  69;  Dale  t.  Dak,  86  N.  J.  Eq.  260. 
Evidence  that  a  recital  in  a  will  is  false,  it  has  been  held,  is  not  admissi- 
ble to  show  undue  influenos.  This  cannot  be  tme  in  dU  cases;  for  it  often 
happens  that  an  undue  inflnenoe  is  acquired  by  a  misrepresentation,  and  * 
false  recital  would,  at  leasti  be  evidence  of  the  testator's  belief  in,  and  his 
acting  upon,  the  matters  recited.  When  a  beneficiary  or  other  person  al- 
leged to  have  exercised  an  undue  influence  was  present  at  the  execution  ef 
the  will,  or  procored  it  to  be  executed,  and  took  possession  ef  it,  what  he 
said  and  did  is  geoerally  admissible  as  part  of  the  rot  geein.  Therefore  it 
may  be  shown  that  he  was  officious;  that  he  intermeddled  with  or  hurried 
the  execution  ef  ths  willt  Omeri  v.  GOberi,  22  Ala.  620;  58  Am.  Deo.  206; 
IIolUngtworik*s  WtO^  58  Iow%  026;  or  after  causing  It  to  be  prepared,  oob- 
oealed  it  from  the  relatives:  Byard  v.  Opnoeer,  30  N.  J.  Bq.  244.  When  * 
testator  of  great  wealth  oontraots  a  marriage  in  old  ago^  or  while  serioosly 
or  mortally  ill,  and  in  such  circumstances  that  the  object  of  the  other  con- 
tracting' person  is  obviously  mercenary,  and  the  will  is  made  in  harmony 
with  that  objeot^  all  these  ^ts  are  proper  evidence  for  the  oonsideratioB  ef 
the  court  or  Jury,  and  but  slight  evidence  of  nndne  influence  will  Justify  the 
denial  of  the  probate  of  the  willt  Prknmer  v.  /Vifmmer,  75  Iowa,  416;  iriseRsr 
T.  Maupin,  2  Baxt.  842;  PoUet^e  Appeal,  63  Mich.  106.  The  mere  fact  that 
the  will  in  question  differs  materially  from  a  pre-existing  will  is  not  evidenoe 
of  nndne  iafluencei  Horn  t.  PuUnutn,  72  N.  Y.  260;  Booth  v.  KiUAen,  S 
Bedf.  68;  Wood  v.  Bishop,  1  Demarest»  612;  BanBm  t.  JUmUn,  61  Mo.  296; 
JiTelson's  Wiil,  30  Minn.  204.  Such  a  wiU  Is  doubtleai  adnnwible  lor  the 
purpose  of  showing  what  the  testator's  feelings  and  Intentiooa  vers  at  the 
time  it  was  executed,  and  if  undue  influenos  was  attempted  to  he  exercised 
over  him,  might  justly  lead  to  the  condnsion  that  it  had  been  effsotiva.    On 

the  other  hand,  in  so  far  as  a  former  will  agrees  with  a  later  ens^  it  tends  te 
AM.  8  .  Rbp.,  You  XXXL  —44 
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Mtabluh  a  fixed  pnrpoae  on  the  part  of  the  testator,  and  to  support  the  in- 
ference that  what  he  did  was  not  the  result  of  nndne  inflnence:  Thomfatm  ▼. 
M,  W  Mo.  leOi  17  Am.  St.  Rep.  662.  The  faot  thnft  »  wiU  wan  retained  hf 
the  testator  for  a  considerable  time  after  its  ezMntiMi«  while  ha  vma  vndar 
no  constrainti  tends  to  rebnt  the  claim  that  it  was  the  fmit  of  vndne  infln- 
ence; but  this  is  not  tme  if,  during  snch  time,  he  was  too  ill  and  his  intelleet 
was  too  weak  to  consider  the  propriety  of  revoking  the  will:  irUk  ▼•  SndA, 
8  Serg.  h  R.  678|  11  Am.  Dec^  64& 

In  nearly  every  case  in  which  the  allegation  of  nndne  inflnencn  In  oMde,  it 
becomes  necessary  to  consider  the  health  of  the  testator,  mentally  and 
physically,  at  or  about  tiie  time  his  will  was  executed,  beoinse,  unless  m 
exceptional  circumstances,  it  is  difficult  to  conceive  of  undue  inflnence  oper- 
ating on  a  person  of  mental  and  physical  Tigor  to  the  extent  of  destroying 
free  agency.  Not  only  is  evidenoe  always  admissible  to  prove  that  the  tes- 
tator waa  weak  in  body  or  mind,  or  both,  and  therefore  apparently  not  in  a 
condition  to  resist,  but  where  snch  weakness  is  satisfactorily  established, 
eridence  of  undue  influence  may  be  treated  as  sufficient  to  justify  the  aettiBg 
aside  of  the  will,  which,  had  it  been  employed  against  a  person  of  Tigorons 
mind  and  body,  would  have  been  scarcely  worthy  of  eonsideratioiii  Alps  ▼• 
Edge,  88  N.  J.  Bq.  211;  BcUwof/em  t.  RoUwagem,  63  N.  Y.  60i;  Tagior  ▼. 
ira&imi,  20  Mo.  906;  64  Am.  Dec.  186;  Mat-Umr.  Tm^im^  2 Speers,  268;  CXoa- 
Ar  T.  Ferrii,  I  Harr.  (DeL)  464;  LevereU  t.  Oarli$ie,  19  Ala.  80;  FaiU  t. 
Bcum,  6  Qa.  324;  60  Am.  Deo.  820;  ReUAoAack  t.  RMUnbadk.  187  Pa.  8L 
664;  Harimam  T.  ^frieUer,  82  Va.  226.  Helplessness  of  mind  and  body  may 
Msult  from  intoxication  as  well  as  from  age  and  disease,  and  therefore  it  ii 
eompetent  to  show  that  a  testator  executed  hia  will  while  he  was  intoxicatedi 
/n  vt  Ounnkngham,  62  Gal.  466. 

Ths  DedartUhnM  o/  a  Testator  are  generally  admissible  on  the  trial  of  tht 
Issne  of  undue  influence,  and  yet^  when  reeelTed,  their  reoeption  ii  never  for 
the  purpose  of  proving  that  such  inflnenoe  was  exercised.  Hence  a  finding 
of  f  rand  or  nndne  inflnence  must  be  supported  by  some  other  evidence  than 
the  statements  of  the  testator}  and  if  there  is  no  evidence  of  an  attempt  U 
exercise  such  inflnenoe,  his  declarations  should  not  be  received}  Omimg  v. 
CWtfnsy,  68N.  7.  148;  LaBoMT.  FandMifl,  8 Redf.  884;  OHfUkr.  l>ifmh 
40t^,6O  Md.  466;  Barker  v.  Barker,  86  N.  J.  Bq.  269;  HarHmg  v.  AUm, 
86  Mich.  606;  Storer's  ffitt,  28  Minn.  9;  J7tii4  v.  iBiisA,  87  Mo.  480;  BrntUngr. 
Attfr'fiy,  86 N.  J.  Bq.  120;  KUduMv.  .fitacA,  86N.  J.  Bq.  446;  Ha^r.  WetL,  SI 
Ind.  21.  Bnt  if  there  is  evidence  of  the  exeretie  of  undue  inflnenoe^  thee  the 
■nbsequent  declarations  of  the  testator  are  admissible  for  the  purpose  of  shew- 
ing the  condition  of  his  mind  and  the  effect  which  the  influence  had  upon  himi 
Marm  r.  MeGfynn,  88  N.  7.  858;  €hifflth  ▼.  Diffenderfer,  60  Md.  466;  Pat^ 
mmB  T.  Pardons,  66  Iowa,  764;  Barker  v.  Barker,  36  K.  J.  Bq.  269;  Beel  v. 
BeO,  1  Hawks,  248;  9  Am.  Dec  632;  Baiee  ▼.  Baiee,  91  Iow%  110;  1  Am. 
Rep.  260.  While  the  courts  profess  to  admit  evidence  of  this  diaractar 
solely  for  the  purpose  of  ascertaining  the  condition  of  the  testator's  mind, 
and  the  effect  of  the  undue  influence  upon  him,  it  is  manifest  that,  whea 
once  admitted,  its  effect  cannot  be  restricted  to  this  purpose.  If  it  be  tras^ 
as  it  undoubtedly  is,  that  it  is  competent  to  prove  that  a  testator  said,  af  t« 
making  his  will,  that  he  had  not  made  it  as  he  wanted  to^  that  he  had  doas 
wrong,  bnt  oonld  not  help  it:  Dennie  v.  Weekee,  61  Gk.  24;  or  that^  iHien  ia 
the  preeenee  of  the  person  charged  with  exercising  the  inflnenoe^  he  oonld 
not  resist  her,  and  that  he  did  not  know  but  she  had  deceived  him  into  dis> 
inheriting  his  son:  PoUer  v.  BaUtoin,  133  Mass.  427;  or  that  he  knew  noth* 
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ing  about  the  will,  and  that  they  had  got  round  him  and'  **oon fuddled  '*'  Iifnas 
Siepkaimm  ▼.  Stephenfon,  02  Iowa,  183;  then  it  ia  also  equally  trne  that  jiir««s 
will  not  he  »hle^  if  they  giv«  oredenoe  to  theae  atatementflt  to  prevent  tbeir 
•zerattng  a  eontroUIng  inflnenoe  upon  the  qneation  of  whether  or  not  nndM 
iuflaence  waa  oxeroiied.  Declarationa  made  by  m  teetator  at  the  tirae  of  eo»> 
ecating  his  will  Are  admiaaible  as  parti  of  the  n§  gutcK  NeUon  t.  McCtimm 
han,  56  OaL  806.  Any  eridenoe  whieh  tends  to  show  that  the  dispoeitHMseff 
his  property  by  the  testator  was  or  might  haTe  been  the  result  •f  his  Mrm 
daaires  or  pref erenoes^  as  well  as  of  nndne  inflaeaoe^  or^  on  the  eontiaij^ 
that  it  most  have  been  the  resnlt  of  undue  influenoe  rather  than  of  his  tmm 
desires  or  preferenoas,  is  admissible.  His  feelings  are  likely  to  find  ezpre»> 
■ion  in  words.  Henoe  his  deolarations,  whether  made  bef<nre  or  after 
ezaentioB  of  his  will,  may  be  reosired  for  the  pnrposa  of  showing  wbai 
desires  or  feelings  wera  with  respeot  to  any  partienlar  person^  whether  this 
tends  to  support  or  to  overthrow  the  will:  Canada'9  Appeal,  47  Conn.  4fiQ|a 
Soberti  T.  TrtnMt,  17  Ala.  65;  62  Am.  Deo.  164;  OUberi  v.  OUberi,  22  Aim. 
B29;  68  Am.  Bee.  268;  Blepkenmm t.  SUphanMon,  02Iowa,  163;  JVesf  ▼.  AiMv^ 
40  Pa.  8t  488;  AUm  r.  FmbOc  AdmkMraior.  1  Bradt  878;  Origm  m. 
Difemdeifer^COUdu  466;  Dyer.  Fomv.  66Iow%  433. 

May  Aftd  Pari  only  ^  tk$  WUL  —  Thongfa  nndne  inflnenoe  has  beam 
effeotively  exeroLBod^  it  does  not  always  vitiate  the  whole  wilL  It  may  havm 
been  restrioted  to  procuring  a  deviM  or  bequest  in  favor  of  a  partioular 
■OB  or  objeoti  and  the  remainder  of  the  will  may  be  the  resnlt  of  the 
aganey  of  the  testator,  aoting  without  even  a  snggestion  from  any  other 
If  a  will  oonsists  of  separable  part%  and  it  is  possible  te  affirm 
of  them  are  not  affected  by  any  nndne  influenoob  and  they  may 
permitted  to  stand  alone  without  doing  injnstioe  to  the  testamentary  ii 
tiona  of  the  deoedenti  then  thoee  parts  will  remain  in  full  foree»  and  the 
win  be  denied  probate  only  as  to  the  part  or  parts  proonred  by  the 
inflnenoei  Baker*e  WUk  2  Bfldt  179;  Harrimm'e  Appeal,  48  Conn.  SOS; 
T.  OampbeU,  88  Ala.  462;  Lord  Trkmkaitnpm  ▼•  jyAUom,  1  Dow  4  a  8Sft  1 
Bligl^  H.  &,  487. 
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E«  MIXMISOTA,  6M,| 

ItaHNunoiniL  —  DaaLABATioirs  ov  tki  Omous  op  a  ComamAmK  hial 
H  only  when  made  in  the  course  of  the  performanoe  of  their  aathoriasA 
dntiesy  so  that  snob  declarations  constitute  part  of  the  ree  gedm* 

OoBFOBinoHS.— Ohb  Sumd  lOB  nni  Pbior  ov  Siock  Imuid  lo  Hka 
oamiar  escape  his  obligation  to  pay  therefor  by  proving  thai  estisim 
offioers  of  the  eorporation  told  him  that  such  stock  bad  been  paid  for  Igf 
another  person,  unless  he  further  proves  that  in  making  waidk  deoyamp' 
tion  such  officer  was  acting  for  the  oorporatton  and  elothed  with  ant&o^ 
Ity  to  speak  lor  it 

DatU  ani  Famam^  for  the  appellant 

KtUhj  Evan$^  Tkamptonj  and  Fairehildt  for  the  respondenlL 

DtcKnraoN,  J.    This  is  an  action  by  a  reoeiTer  of  an  insol- 
Tent  corporation,  the  Price-Condit  Fence  Company,  to  rsoo^isr 
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tb6  price  of  fifty-shares  of  the  stock  of  the  corporation,  which 
were  issaed  to  the  defendant,  and  for  which,  as  is  allied, 
only  partial  payment  has  been  naade.  It  is  admitted  on  the 
part  of  the  defendant  that  he  did  not  pay  to  the  corporation  fbe 
price  of  the  stock,  but  it  is  claimed  that  he  did. not  purchase 
the  stock  from  the  corporation,  but  from  one  Foote,  one  of  its 
memberSi  and  that  Fooite,  being  entitled  to  receivie  the  stock, 
transferred  his  right  to  the  defendant,  and  that  the  corpora- 
tion issued  the  stock  to  the  defendant  in  place  of  Foote,  in 
aocordanoe  with  the  i^reemeot  of  the  parties.  It  is  also 
elaimed  that  the  stock  was  fully  paid  for  by  Foote  and  fais 
associates,  the  original  incorporators,  by  the  transfer  by  them 
to  the  corporation  of  certain  patent  rights  and  property  at 
a  Yaluation  agreed  upon,  which,  with  some  money  paid, 
amounted  to  eighty  thousand  dollars,  which  was  designated 
in  the  articles  of  incorporation  as  the  amount  of  the  capital 
stock. 

Upon  the  case  as  presented  at  the  trial,  the  court  directed 
a  verdict  for  the  defendant.  The  reason  upon  which  the  eourt 
acted  was,  that  the  evidence  was  deemed  to  show,  without 
contradiction,  that  before  the  defendant  purchased  the  stock, 
or  the  interest  represented  by  it,  he  made  inquiry  of  some  of 
the  officers  of  the  oorporation,  and  that  they  stated  to  him 
that  the  stock  had  all  been  paid  for  in  the  manner  above  in- 
dicated, and  that  the  defendant  was  thus  induced  to  purchase 
from  Foote,  and  to  receive  the  certificate  of  stock  from  the 
corporation;  and  it  is  upon  this  ground  that  the  respondent 
here  seeks  to  sustain  the  ruling  of  the  court.  It  is  not  here 
claimed  that  the  evidence  of  payment  in  fact  was  so  conclu* 
sive  that  the  court  would  have  been  justified  in  taking  that 
issue  from  the  jury.  Tlie  declarations  of  the  officers  of  the 
corporation,  that  the  stock  had  been  paid  for,  were  not  shown 
to  have  been  made  under  such  circumstances  that  they  would 
be  binding  upon  the  corporation  as  its  declarations,  or  pre* 
oluda  it  from  afterwards  asserting  the  fact  to  be  otherwise 
than  as  represented.  Aside  from  the  somewhat  vague  and 
uncertain  character  of  the  proof  as  to  who  made  the  alleged 
declarations,  the  evidence  is  defective  in  not  showing  iu  any 
manner  that  when  the  officers  or  directors  made  the  allegeC 
representations,  they  were  clothed  with  authority  to  speak  for 
the  corporation.  The  mere  fact  that  one  is  a  director,  presi- 
dent, secretary,  or  other  officer  of  a  corporation  does  not  make 
all  his  acts  or  declarations,  even  though  relating  to  the  affairs 
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of  the  corporation,  bindiug  upon  the  latter.    Such  persons  ar» 
mere  agents,  and  their  declarations  are  binding  upon  the  cor- 
poration only  when  made  in  the  course  of  the  performance  of 
their  authorized  duties  as  agents,  so  that  the  declarations 
constttnte  a  part  of  their  conduct  as  agents,  —  a  part  of  the 
re$  ge^tm:  Presley  v.  Lowry,  25  Minn.  114;  Tripp  v.  New  Metal' 
lie  Packing  Co.,  137  MajBS.  499;  Peek  ▼.  Detroit  Novelty  Works, 
29  Mich.  318;  Johnston  ▼.  Elizabeth  B.  ie  L.  As^n,  104  Pa.  St 
894;  Cook  on  Stocks,  2d  ed.,  sec.  726,  and  cases  cited.    There 
was  no  proof  of  authority  on  the  part  of  any  of  the  persons 
whose  declarations  are  relied  00|  beyond  the  fact  that  they 
were  offioers  or  directors.    Nor  are  the  circumstances  disclosed 
under  which  the  representations  were  made.    So  far  as  ap- 
pears, the  statements  were  in  no  way  connected  or  associated 
with  the  performance  of  any  duty  devolving  upon,  or  any 
power  delegated  to,  the  agents  who  made  them.    While  the 
representations  relate  to  the  subject  of  the  corporate  stock, 
yet  the  theory  of  the  defendant,  and  the  evidence  in  support 
of  it,  are  opposed  to  the  idea  that  the  representations  consti- 
tuted a  part  of  a  transaction  of  sale  of  the  stock  by  the  cor- 
poration; for  the  contention  of  the  defendant  is,  that  he  did 
not  purchase  from  the  corporation  at  all,  but  from  Foote. 
Our  conclusion  is,  that  the  evidence  was  incompetent,  and  did 
not  justify  the  court  in  directing  a  verdict  for  the  defendant 
Order  reversed.  ^__^ 

^  €k>apoaAnoii8«-DxoiiAiLiTio!rs  or  OmoKBs,  whxv  BDfnzHa  oir  CJobpo* 
aATioif.  — The  admiisions  of  the  prendent  of  a  oorporation  will  be  eridenoe 
■gainst  the  oorporation,  if  made  by  him  in  the  exeoation  of  hie  duties,  aboat 
the  bosiaesa  of  the  oorporation,  and  within  Iho  scope  ef  tiie  anthority  msn« 
ttty  aaunroiasd  bflr  Um:  Qkhaga  efc;  JL  i?.  (7&  t«  Cb^moab  18  QL  8»7;  88  km. 
Dee.  541,  and  note;  and  the  same  rale  is  true  of  a  oorporation  soperintend* 
•nt:  OonaoUdaied  etc  Machine  Oo,  v.  K^fer,  134  HI.  481;  28  Am.  St  Rep. 
888.  In  Put  ▼.  Shenooodf  47  Minn.  847,  it  was  held  that  a  letter  from  an 
aatbortned  agent  of  a  oorporation,  aanonnoing  the  approval  of  ao  applieation, 
was  in.  ibsell  an  aeeeptaoe%  and  not  mere  haarsair  eridonca  tbsnof .  But  tbi 
representations  made  by  the  president  of  «  corporation*  in  negotiating  tba 
sale  of  corporate  bonds,  that  the  mortgage  aeonring  them  was  the  first  lien 
on  the  oorporate  property,  though  made  within  the  scope  of  his  authority,  are 
not  flAmissible  against  a  stockholder  not  present  when  they  were  mads^  to 
iflset  Us  iwiisrssl  as  —tgagaa  of  Mm  oorporatfam  nader  a  prior  mortgagst 
MMUaMpkt8a9.BmiJkr.  JBdkdi,  185  HL  856;  »  Am.  Si  Bopu  40^  and  notsi. 
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AND  AtiiAntio  Railway  Gompant. 

[IS  MliniMOTA,  MO.] 

DoD,  Konoi  <Hr  OoMomoMi  ov.  —  Out  wlio  pnrbhaflw  *  b«id  witb 
iaterett  ooapoos  attached,  whioh  bond  reeitea  that  its  paymaiit  and  the 
payment  of  the  intereet  thereon  are  leenred  by  a  mortgage  or  a  dead  of 
tmst  to  a  apeoified  troat  oompany,  and  that  it  ahall  not  be  ebligatery 
emtil  eertified  by  snoh  eompanyy  ia  not  pnt  upon  inqniry  by  the  reeitela 
im  the  bond,  and  thereby  oharged  with  notioe  that  by  the  temu  of  tho 
tmit  deed  no  aotion  at  law  or  in  equity  oan  be  maintained  until  afiar 
«  requisition  haa  been  made  upon  the  tmsteee,  signed  by  holders  of  not 
lesa  than  one  fourth  in  amount  of  the  bonda  seonred  by  suoh  deed,  mid 
%e  has  unreasonably  refused  to  aot  thereon,  and  therefore  the  holder  o€ 
any  of  such  bonds,  or  any  coupons  thereon,  is  entitled  to  bring  an  aetion 
to  enforce  their  payment  without  resorting  to  the  remedies  apeoilled  ia 
the  deed. 

Dud,  whbh  Bomd-holdbbs  must  Tails  Komrn  ov.  -*If  a  bond 
)ly  refers  to  the  fact  that  it  it  one  of  a  series  of  hoods,  all  of  whIoh 
are  secured  by  a  trust  deed,  and  that  it  is  not  obligatory  unless  certified 
by  the  trustees  named  in  such  deed,  such  recital  is  too  general  to  ohargo 
9ma  Jtde  purchasers  of  bonds  with  notice  that  by  the  terms  of  the  deed 
af  trust  tikey  are  not  entitled  to  maintain  an  action  upon  their  bonds 
"antil  after  tiie  holders  of  one  fourth  in  amount  of  all  the  bonda  aeeured 
by  the  deed  have  made  a  requiution  on  the  trustees  to  take  prooeedinga 
lor  their  collection,  and  he  has  unreasonably  refused  eo  to  da 

X  OuUford^  for  the  appellant.  ' 

Alfred  H,  Bright  and  M.  B.  KooUj  for  the  respondenL 

Vanderburgh,  J.  The  plaintiff  is  the  owner  and  holder  of 
m  certain  first-mortgage  bond  (No.  4028)  made  by  the  defend- 
mot  for  one  thousand  dollars,  with  semi-annual  interest,  pay* 
mble  to  the  Central  Trust  Company  of  New  York,  or  bearer, 
with  interest  coupons  attached,  each  purporting  on  its  face  to 
be  for  six  months'  interest  on  the  first-mortgage  bond  of  the 
defendant.  No.  4028.  The  bond  is  one  of  a  series  of  bonds 
iflflued  by  defendant,  and  recites  that  the  payment  of  each  and 
«U  of  the  bonds,  together  with  the  interest  thereon,  is  secured 
bj  a  mortgage  or  deed  of  trust  executed  by  the  defendant 
company  to  the  Central  Trust  Company  of  New  York,  con- 
wyiug  its  railway,  and  all  extensions,  branches,  equipment, 
pniperty,  revenues,  and  franchises,  and  that  it  should  not  be 
obligatory  until  certified  by  said  trust  company.  And  the 
ixmd  was  accordingly  certified  as  follows:  '*  This  is  one  of  a 
series  of  bonds  issued  by  the  Minneapolis,  Sault  Ste.  Mane, 
and  Atlantic  Railroad  Company,  as  authorized  by  the  mort- 
gage or  deed  of  trust  referred  to  in  the  within  bond."    It  also 
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recites  that  on  six  months'  defaalt  in  the  payment  of  the  in- 
terest, the  principal  may  be  made  dne  in  the  manner  set  forth 
in  eaid  mortgage,  and  by  the  terms  of  the  deed  of  tmst  re- 
ferred  to^  it  was  provided  that  all  the  bonds  secured  thereby 
shonld  be  held  by  each  and  every  holder  subject  to  the  trusts 
and  agreements  declared  and  set  forth  in  the  deed  of  trust. 
And  among  the  stipulatioos  therein  we  find  the  following,  in 
respect  to  proceedings  to  enforce  the  collection  of  such  bonds 
in  case  of  default:  '^'If  the  said  party  of  the  first  part^  or  its 
successors,  shall  make  any  default  in  the  payment  of  any  of 
the  principal  money,  or  in  the  interest  of  said  bonds,  or  some 
of  them,  according  to  the  tenor  thereof  or  of  the  coupons 
thereto  annexed,  or  shall  make  default  in  the  performance  of 
some  other  covenant  hereof,  and  in  either  such  case  such  de- 
fault shall  have  continued  for  six  months  after  demand  made 
for  such  payment  or  performance,  then,  and  in  either  such 
case,  upon  a  requisition  in  writing  signed  by  the  holder  or 
holders  of  said  bonds  to  an  aggregate  amount  of  not  less  than 
one  fourth  thereof,  and  a  proper  indemnification  by  such 
holder  or  holders  of  the  said  trustee  against  the  cost  and  ex- 
penses to  be  by  it  incurred,  it  shall  be  the  duty  of  the  trustee 
to  enforce  the  rights  of  the  bond-holders  under  these  presents 
by  entry,  sale,  or  suit  or  suits,  in  equity  or  at  law,  as  it,  being 
advised  by  counsel  learned  in  the  law,  shall  deem  most  ex* 
pedient  for  the  holders  of  said  bonds.    It  is  hereby  further 
provided  and  expressly  agreed  and  made  binding  upon  each 
and  every  holder  of  the  bonds  secured  by  this  indenture,  as  a 
condition  upon  which  the  said  bonds  are  to  be  taken  and  held 
by  such  holder,  that  no  proceedings,  at  law  or  in  equity,  shall 
be  taken  by  any  bond-holder  or  bond-holders  to  enforce  the 
payment  of  the  said  bonds,  or  to  foreclose  the  equity  of  re- 
demption under  this  instrument,  or  to  procure  a  sale  of  the 
property  covered  thereby,  independently  of  the  party  of  the 
fourth  part  as  trustee,  or  its  successor  and  successors  in  said 
trust,  except  after  a  requisition  shall  have  been  made  to  the 
said  trustee  in  manner  and  form  as  hereinbefore  provided, 
and  also  until  after  a  refusal  or  unreasonable  delay  of  the  said 
trustee  to  comply  with  said  requisition  according  to  the  pro- 
visions herein  made  in  respect  thereto.'    And  the  court  finds 
that  none  of  said  conditions  contained  in  the  mortgage  deed 
have  been  complied  with  on  the  part  of  plaintiff." 

1.  The  obligor  covenants  in  the  bond  to  pay  the  interest  as 
well  as  the  principal.    The  interest  is  evidenced  by  the  ecu- 
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pons,  whidi  are  each  referred  to  in  the  bond,  and  identified  mm 
being  for  eix  months'  interest  thereon,  and  are  to  be  treated 
as  a  part  of  the  bond,  and  subject  to  the  same  conditions  mm 
the  principal,  and  to  the  terms  of  the  trust  dieed.  The  plain* 
tiff,  as  the  holder  of  the  bond  and  coupons,  was  put  upon  in* 
quiry  bj  the  recitals  in  the  bond,  and  charged  with  notice  of 
all  the  terms  and  conditions  of  the  trust  deed,  and  is  bound 
by  the  stipulation  therein,  above  referred  to,  providing  that 
each  bond  should  bo  held  subject  to  the  agreements  in  such 
deed.  When,  thereficNre,  plaintiff  purchased  and  became  the^ 
holder  of  the  bond  in  question,  he  voluntarilj  became  a  party 
to  such  stipulations,  and  is  bound  by  the  contract. 

2.  It  will  be  observed  that  the  mortgage  covers  all  the- 
property,  revenues,  and  franchises  of  the  defendant;  and  in 
case  of  default  in  the  payment  of  the  interest,  a  procedure  lor 
the  collection  thereof,  by  the  mutual  agreement  of  the  parties^ 
is  provided  for  in  the  deed,  through  the  enforcement  of  ih» 
security.  Some  such  provisions  appear  to  be  necessary  in 
such  cases,  on  account  of  the  nature  of  the  security,  number  or 
the  bond«bolders,  and  character  of  the  business  from  which 
the  revenues  are  derived.  Regard  must  be  had  to  the  interests 
of  the  bond-holders,  or  the  majority  of  them,  as  a  class.  Their 
rights^  £9r  the  most  part,  depend  upon  the  terms  of  the  trust 
deed,  and  it  is  competent  for  them  to  agree  upon  the  same. 
Plaintiff  was  brought  "into  contract  relation  with  each  and 
all  of  his  co-bond-holders,  and  his  absolute  ngfats  as  a  bond«^ 
bolder  are  limited  by  the  provisions  of  the  bond  and  mortgage 
and  the  peculiar  nature  of  the  security'*:  2  Beaeh  on  Pnyate- 
Corporations,  sec  769;  Taylor  on  Corporations,  see.  674. 
Hence  it  is  the  contention  of  the  defendant  that  by  the  terms 
of  the  trust  deed  accepted  and  agreed  to  by  all  the  bond-hold* 
ers^  the  defendant  is  not  entitled  to  maintain  this  action, 
because  it  appears  that  the  remedy  thereby  provided  has  not 
been  resorted  to  in  the  first  instance.  And  this  contention  is, 
we  think,  warranted  by  the  terms  thereof,  wherein,  it  will 
be  seen,  it  is  expressly  agreed  by  each  and  all  the  bond- 
holders, as  a  oondition  on  which  the  bonds  are  taken  and  held, 
that  no  proceedings,  at  law  or  in  equity,  shall  be  taken  by 
any  bond-holder  to  collect  his  bond  until  after  a  refusal  or 
unreasonable  delay  on  the  part  of  the  trustees  to  proceed  as 
therein  required.  The  court  may  undoubtedly  interfere  in 
cases  of  fraud  or  oollusive  mismanagement  or  neglect  of  duty 
ou  the  part  of  the  trustees,  and  they  may  be  compelled  to  act^. 
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when  it  is  clearly  their  daty  to  proceed,  iii  order  to  protect  the 
interests  of  the  bond-holders:  Taylor  on  Corporations,  sec 
815;  Fini  NaL  Fire  Ina.  Co.  v.  Saluhury,  180  Mass.  803.  This 
would  not  be  inconsistent  with  the  terms  of  the  contract.  Any 
appropriate  remedy  wonld  undoabtedly  be  open  to  the  bond- 
holder  in  case  of  abuse  of  their  power,  or  clear  neglect  of  duty 
on  the  part  of  the  trustees. 

The  case  presents  no  constitutional  question.  The  condi- 
tions under  which  suits  by  individual  bond-holders  may  be 
sustained  upon  the  bonds  is  the  subject  of  contract.  So,  also, 
the  order  in  which  renoedies  shall  be  pursued  may  be  regu- 
lated by  the  legislature:  Swift  v.  Fletcher,  6  Minn.  550. 

It  is  incident  to  a  contract  involving  joint  relations  that 
one  of  several  parties  may  not  be  authorized  to  sue  alone,  ex- 
cept upon  certain  conditions  or  in  certain  contingencies.  It 
18  a  part  of  the  risk  of  the  venture.  But  the  ordinary  reme- 
dies which  are  provided  for  the  protection  of  parties  so  jointly 
interestedi  as  in  the  case  of  partners  or  corporations,  are 
usually  found  adequate  and  available.  The  cases  cited  by 
the  appellant  are  not  in  point  here.  The  proceedings  by  the 
trustees  are  not  there  made  the  exclusive  remedy.  None  of 
them  question  the  doctrine  that  it  is  competent  for  the  parties 
to  agree  to  make  it  so  in  the  first  instance:  Jones  on  Corpora- 
tion Bonds,  seo.  340.  In  Widener  ^  Railroad  Co,^  1  Week. 
Not  Cas.  472,  the  terms  of  the  deed' did  not  prohibit  a  judg- 
ment, but  merely  the  sale  on  execution  of  the  property  mort- 
gaged by  the  company. 

Judgment  affirmed. 

ON  BBHEARTNG. 

VANDBRBuaaH,  J.  Upoo  the  original  argument  of  this  case, 
the  attention  of  the  court  was  more  particularly  drawn  to  the 
terms  of  the  stipulation  in  the  trust  deed  in  respect  to  the  en- 
forcement of  the  bonds,  which  it  was  claimed  is  binding  upon 
the  bond-boklera.  The  stipulation  is  set  out  in  full  in  the 
foregoing  opinion.  The  proposition  is  not  seriously  disputed 
that  if  this  stipulation  had  been  actually  incorporated  into 
the  bonds,  or  had  been  so  clearly  referred  to  by  recital  as  to 
notify  th«  bond-holders  of  its  existence,  and  in  legal  effect  im- 
port it  into  the  bonds,  the  purchasers  and  holders  would  have 
taken  and  held  the  bonds  subject  thereto,  and  would  have 
been  bound  by  it  An  analysis  of  the  authorities  cited  will, 
we  think,  show  that  none  of  them  hold  a  different  doctrine. 
Tbw  in  MeClelland  v.  Norfolk  Southern  R,  R.  Co.,  110  N.  Y. 
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469,  6  Am.  St.  Rep.  397,  the  mortgage  provided,  among 
other  things,  that  in  every  case  of  default  of  the  payment  of 
the  money  thereby  secured,  or  any  part  thereof,  in  respect  of 
any  covenant  or  agreement  in  the  bonds  secured  thereby,  the 
duty  of  the  trustees  in  the  premises  was  declared  to  be  sub- 
ject to  the  right  and  power  of  a  majority  in  interest  of  the 
holders  of  the  bonds  to  instruct  the  said  trustees  to  waive  such 
default,  or  enforce  their  rights  thereunder,  etc.  And  it  was 
held  that  by  reason  of  the  reference  made  on  the  face  thereof 
to  the  terms  and  conditions  of  the  bonds,  the  holders  were 
bound  by  the  provisions  of  the  trust  deed  in  respect  to  a  wai> 
ver  of  defaults;  and  the  court  say  (110  N.  Y.  477;  6  Am. 
St.  Rep.  402) :  *'  If,  therefore,  the  act  of  the  trustees  in  postpon- 
ing payment  of  the  interest  becoming  due  was  authorized  by 
the  provisions  of  the  mortgage,  it  must  follow  that  the  holders 
of  coupons  are  bound  by  their  action,  and  are  not  entitled  to 
maintain  actions  at  law  upon  such  coupons.''  All  the  cases 
agree  that  the  coupons  stand  upon  the  same  footing  as  the 
bond,  and  the  rights  of  the  holder  are  of  no  higher  order. 
They  are  subject  to  the  same  conditions  as  a  bond,  in  respect 
to  their  relation  to  the  trust  deed:  McClure  v.  Township  of  (k^ 
ford,  94  U.  8.  429. 

The  only  question  requiring  serious  consideration  in  ttiiB 
case  is  the  sufficiency  of  the  notice  in  the  bonds  to  make  them 
subject  to  the  provisions  in  the  trust  deed,  above  referred  to^ 
in  the  hands  of  the  bona  fide  holders.  Upon  this  question  the 
authorities  are  not  very  clear  or  satisfactory.  In  the  case 
above  cited  from  the  court  of  appeals  in  New  York,  the  refer- 
ence in  the  bonds  was  as  follows:  **Full  payment  of  the 
principal  and  interest  of  the  said  series  of  bonds  is  secured  by 
deed  of  trust  or  mortgage  upon  the  property  and  franchises 
of  said  railroad,  upon  the  terms  and  conditions  fully  set  forth 
in  the  said  mortgage  or  deed  of  trust*';  and  in  case  of 
default  in  the  payment  of  the  interest  for  six  months,  the 
principal  was,  at  the  option  of  the  holder,  to  become  due  and 
payable  immediately,  upon  the  terms  and  with  the  effect  men* 
tioned  in  said  deed  of  trust  These  premises  were  held  to 
be  notice  to  the  holders,  so  that  the  conditions  of  the  deed 
referred  to  were  to  be  read  in  connection  with  the  bond  as  a 
part  of  the  agreement  by  which  the  bond-holders  were  bound. 
In  the  case  of  Manning  v.  Norfolk  Southern  R.  R.  Oo.^  29  Fed. 
Rep.  838,  decided  by  the  judge  of  the  United  States  circuit 
court  for  the  eastern  district  of  Virginia,  and  which  was  cited 
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on  the  argument  of  the  last-mentioned  case  in  the  court  of 
appeals,  but  not  followed,  this  question  was  not  considered, 
hot  the  ooort  held  that  the  provisions  of  the  mortgage  were 
not  soffioiently  clear  (o  warrant  the  construction  claimed  for 
it  by  the  defendant    In  Oaylm  y.  New  York  etc  R.  R.  Co.f 
10  Han,  295^  the  ooort  eeems  to  hold  that  the  mortgage, 
being  referred  to  in  the  bonds,  became  a  part  of  them,  and 
that  a  parchaser  was  bound  by  statements  in  the  mortgage 
affeoting  hie  mterest    The  holders  were  not,  however,  in 
that  ease,  &Ofia  ftd$  holders,  and    the  questions  involved 
were  unlike  that  under  consideration  here.    The  case  was 
affirmed  in  76  N.  Y.  609,  but  this  point  does  not  seem  to 
have  been  considered.    In  MeClun  v.  Tovmship  of  Oxford^  94 
XT.  8.  429,  the  bond  was  issued  by  a  municipal  corporation, 
and  recited  on  its  face  the  act  which  authorized  its  issue. 
Held,  that  the  holder  was  bound  to  take  notice  when  the  stat- 
ute took  efTect,  and  that  the  bond  was,  by  its  terms,  prema- 
turely issued..   But  the  general  rule  is,  that  when  bonds  on 
their  face  import  a  compliance  with  the  law  under  which  they 
are  issued,  though  that  be  referred  to  therein,  bona  fide  pur- 
ohaaers  are  not  bound  to  look  further  for  evidence  of  a 
compliance  with  the  conditions  of  the  grant  of  power:   Com* 
miaeioners  of  Knox  v.  A^nwaU^  21  How.  539,  545.    The  only 
matters  open  for  inquiry  in  a  suit  by  the  purchaser  is  the  bona 
fides  of  the  purchase,  and  the  statutory  authority  to  issue  the 
bonds:   Rouede  v.  Mayor  ete.^  18  Fed.  Rep.  719,  and  cases. 
The  doctrine  of  these  and  other  cases  shows  that  the  duty  to 
make  inquiry  may  be  limited  by  the  general  nature  of  the  re* 
dtaL    We  do  not  think  that  a  mere  recital  that  the  bonds 
were  secured  by  the  trust  deed,  with  only  a  general  reference 
to  a  description  of  the  deed,  would  affect  the  negotiability  of 
the  bond,  or  be  sufficient  to  put  purchasers  upon  inquiry, 
io  as  to  constitute  notice  to  a  bona  fide  purchaser  that  they 
were  to  be  enforced  at  law  only  after  an  attempt  to  collect  the 
same  through  the  trustees,  as  provided  by  the  deed.    It  is 
true  that  the  bond  disclosed  on  its  face  that  the  entire  series 
of  bonds  of  which  this  is  one  is  secured  by  a  mortgage  which 
eovers  all  the  property,  franchises,  and  revenues  of  the  mort- 
gagor, and  the  security  is  for  the  benefit  of  all;  and  equity, 
therefore,  would  not  permit  one  bond-holder,  by  independent 
kgal  proceedings,  to  secure  an  unjust  advantage  over  the  other 
bond-holders,  if  the  revenues  or  property  of  the  company  were 
insufficient  to  pay  alL     They  have  a  common  interest  in  the 
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Becurity,  and  all  are  eqnallj  entitled  to  the  benefit  of  it  Na 
one  of  them  can  be  permitted  to  obtain  an  equitable  prelbr- 
ence  oTer  his  asBociates:  Pennoei  y.  (he,  23  How.  117|  131; 
Commonwealth  y.  Stuqwhanna  «ee.  ft.  ft.  C«.,  128  Pa.  St  806; 
Jones  on  Corporation  Bonds,  sees.  292, 293.  All  of  the  bonds 
stand,  presamptiyely,  upon  the  same  footing. 

Undonbtedly  the  peonliar  proyision  in  the  trost  deed  under 
discussion  was  intended  to  protect  the  mortgaged  propertf 
from  the  liability  of  seizure  at  the  suit  of  individual  bond- 
holders; but  as  it  is  inconsistent  with  the  absolute  obligation 
which  the  bond  imports  on  its  face,  and  is  not  suggested  bj 
anything  appearing  thereon,  it  would  hardly  be  a  fair  oon- 
struction  of  the  instrument  to  hold  that  the  bond  was  notice 
to  the  holder  that  his  right  to  bring  suit  f(Mr  the  interest  when 
due  was  qualified  by  anything  in  the  trust  deed.  The  rigbte 
of  the  other  bond-holders  are  not  affected  by  the  prosecution 
of  the  suit  or  recovery  of  the  judgment  The  question  could 
only  be  raised  on  their  behalf  upon  interferenee  with  their 
rights,  actual  or  threatened,  under  attachment  or  execution 
sued  out  in  an  action  at  law.  We  do  not  think  the  notice  in 
the  bond  that  it  is  not  to  be  obligatory  until  certified  by  the 
trust  company,  or  the  certificate  of  the  trust  company  indorsed 
thereon,  were  intended  to  be,  or  are  in  fact,  notice  of  the  pre* 
visions  of  the  trust  deed  in  relation  to  the  enforcement  ot  the 
bonds.  The  certificate  was  merely  the  method  of  authentioft- 
tion  agreed  on,  and  was  essential  to  their  validity;  but  it  is 
notice  of  nothing  more:  Jones  on  Corporation  Bonds,  sec.  210. 
It  shows  that  the  bonds  were  duly  authorised  and  lawfully 
issued,  and  were  genuine  bonds  of  the  class  and  number  se- 
cured by  the  mortgage,  and  therefore  entitled  to  the  benefit  of 
the  security.  But  there  is  nothing  in  it  to  put  holders  upon 
inquiry  in  respect  to  provisions  relating  to  personal  actions 
upon  the  bonds,  or  reasonably  calculated  to  suggest  that  the 
trust  deed  might  contain  provisions  other  than  relating  to  the 
enforcement  of  the  same  as  security.  Bonds  of  this  character 
generally  refer  to  the  mortgage  or  trust  deed  by  which  they 
are  secured;  and  being  placed  in  the  market  as  negotiable 
securities,  to  be  sold  to  bona  fide  purchasers,  the  fair  inference 
from  the  general  recital  in  the  bond  that  it  is  one  of  a  series 
secured  by  a  mortgage  deed  to  a  certain  trustee  upon  the 
property  of  the  railway  company  whose  absolute  obligation  it 
purports  to  be  is,  that  such  recital  is  introduced  into  the  bond 
to  indicate  the  nature  of  the  security,  and  add  to  the  credit  of 
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the  bond,  and  does  not  alone  import  into  the  bond  special  pro« 
visions  not  affecting  the  nature  or  enforcement  of  the  security 
and  at  variance  with  the  tenor  of  the  bond  itself.  The  policy 
of  the  law  is  to  bold  such  instruments  negotiable,  unless  there 
is  enough  on  the  face  of  the  bond  to  suggest  inquiry  in  respect 
to  the  existence  of  facts  destroying  their  negotiability. 

We  conclude,  therefore,  that,  upon  the  evidence  in  the  case, 
the  plaintiff  is  entitled  to  recover,  and  the  judgment  la  accord- 
ingly reversed.  ^__^ 

BoNM,  RsoiTAiB  IN.-*K0TICB:  8e«  note  to  Morrii  OancU  etc  Co,  v. 
Fisher,  64  Am.  Deo.  432;  note  to  De  Vo88  ▼.  Richmond,  98  Am.  Dea  684.  A 
recital  of  an  indenture  in  a  bond  condndes  tbe  ngners,  where  it  wm  exeonted 
to  secare  the  faithful  performance  of  daties  imposed  by  the  indenture  on  one 
who  was  a  party  thereto:  Fletcher  ▼.  Jackson,  23  Vt.  681;  66  Am.  Deo.  98, 
and  note.  See  also  McOIeUand  ▼.  Norfolk  etc.  B.  B.  Co.,  110  K.  T.  469,  6 
Am.  St.  Rep.  397,  eited  in  the  opinion,  where  it  was  held  that  a  reference 
in  coupons  to  the  mortgage  and  bonds,  and  in  the  bonds  to  the  eonditions  of 
the  mortgage^  oharges  the  holdert  of  both  coupons  and  bonds  with  notice  of 
«1m  previsieiks  owitaiwwl  fa  tlw  iiialmment  to  wbioh  rtfemoa  is  nud*. 
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parol  lioente,  atpeeially  when  the  parol  oontraot  has  not  boon  proved  to 

the  point  of  demonstration,  and  the  revocatioo  of  the  Uoense  will  not  work 

a  oonsiderable  or  irreparable  damage  to  the  lioensee. 
Pabol  Licwisk  to  Dmaxh  Lamd  over  the  land  of  another  is  roroealile^  in  the 

absenoe  of  proof  that  its  reTooation  will  work  iirepambl*  damage  to  the 

lioensee. 

M.  P.  and  8.  H.  Orey^  for  the  appellant. 

A.  H.  Swaekhamer  and  D.  J.  PancoaH^  for  the  reepondenta. 

Beaslet,  C.  J.    The  facts  neceBsary  to  the  intelligibility  of 
the  views  to  be  expressed  can  be  stated  in  a  few  words. 

There  are  three  several  tracts  of  land  in  the  oonnty  of 
Gloucester,  lying  along  the  Delaware  River.  A  part  of  each  of 
these  consists  of  meadows  that  were  injuriously  affected  by  the 
flow  of  the  tides,  so  that  in  the  year  1861  commissioners  were 
appointed  under  the  act  (Rev.  642)  to  enable  the  owners 
of  the  meadows  to  improve  the  same.  By  force  of  that 
proceeding,  certain  embankments,  drains,  and  sluices  were 
established,  and  an  apportionment  of  the  expense  of  construct- 
ing and  maintaining  them  was  duly  made.  That  this  course 
of  law  was  and  is  legal  no  one  disputes.  Of  the  three  tracts 
thus  improved,  the  respondents,  who  were  complainants 
in  the  court  below,  are  at  present  the  owners  of  the  central 
one,  and  which  is  drained  on  one  side  through  the  property 
of  the  appellant,  and  on  the  other  through  thai  belonging  to 
one  Beckett,  who  is  not  a  party  to  this  suit. 

702 


March,  1892.]         Lawrence  v.  Sprinqeb.  703 

This  being  admittedly  the  legal  situation,  some  years  ago 
the  respondents,  being  minded  to  reclaim  other  parts  of  their 
low  lands,  removed  the  bank  on  their  property  erected  by  the 
oommissioners  nearer  to  the  river,  so  as  to  take  in  about 
twenty-five  acres  of  additional  meadow,  and  thereby  at  least 
doubled  the  acreage  of  their  farm  to  be  drained.  By  means 
of  subsidiary  drains  laid  in  the  superadded  land  thus  reclaimed| 
they  carried  the  water  from  it  into  the  drains  laid  by  the  com- 
missioners, so  that  thereby  part  of  such  water  is  carried  and 
discharged  through  the  property  of  the  appellant,  a\id  the  re- 
mainder through  that  of  Mr.  Beckett,  above  named.  . 

The  question,  therefore,  from  this  attitude  of  affairs,  neces- 
sarily arose,  By  what  right  did  the  respondents  burden  the 
land  of  the  appellant  with  the  passage  and  discharge  of  this 
superadded  water?  It  was  undeniable,  and  was  therefore 
admitted,  that  it  was  not,  in  any  degree,  by  force  of  the  action 
of  the  statutory  commission,  for  it  was  the  consequence  of  a 
radical  alteration  of  that  plan  and  adjustment.  What  the  re- 
spondents claimed  was,  and  is,  an  easement, — that  is,  the  right, 
in  favor  of  their  own  lands,  to  discharge  this  water  onto  and 
through  the  lands  of  the  appellant  There  was  no  contention 
that  they  possessed  a  deed  or  writing  granting  to  them  such 
right,  but  their  contention  was,  that  the  appellant  had  orally 
consented  to  the  imposition  of  this  burden  on  her  land,  and 
that,  in  reliance  on  such  assent,  they  had  incurred  certain 
expenses  in  erecting  their  bank  and  drains,  and  that,  as  a 
consequence,  she  would  not,  in  equity,  be  permitted  to  recall 
her  license.  This  view  was  sustained  in  chancery,  and 
the  appellant  was  enjoined  from  stopping  the  flow  of  this 
water  over  her  land,  as  she  threatened  to  do. 

It  will  be  observed  that  the  inquiry  thus  supervening  in- 
volves the  difficult  and  troublesome  problem  as  to  what  ex- 
tent, and  under  what  circumstances,  a  court  of  equity  will 
disregard  the  well-established  rules  of  the  common  law,  as 
well  as  the  plain  provisions  of  the  statute  of  frauds,  in  the  es- 
tablishment of  a  servitude  of  this  kind. 

In  the  present  instance,  the  proposition  upon  which  this 
decree  has  been  founded  is  this:  that  a  parol  license,  without 
any  consideration  moving  to  the  licensor,  operating  as  a  part 
of  an  easement,  is  irrevocable  in  equity,  where  the  licensee  has 
gone  to  expenditures  in  the  erection  of  structures  on  his  own 
land  in  pursuance  of  such  authority. 

In  the  sequel  it  will  become  requisite  to  consider  bow  far 
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iluB  formulay  even  in  ito  extremesi  latitado,  will  fiupport  Ibe 
decree  before  ub  in  its  appUoation  to  the  facts  of  the  case;  but 
before  approachin,g  that  inquiry,  it  eeems  neoeeaary,  ia  order 
to  avoid  miacoDception  on  the  aubjec^  to  oonaider  whether  the 
equitable  principle  thus  propounded  has  any  plaoe^  and  if  eo^ 
to  what  extenti  in  the  legal  Byste>m  of  this  state. 

It  has  not  been,  and  it  cannot  be,  denied  that  auchaffraoii  ae 
the  one  in  question  cannot  be  enforced  in  a  oouit  of  law;  8«<di 
easements,  beiog  incorporeal,  lie  in  grant,  and  their  creatkMi 
requires  an  instrument  under  seal.    Nor  is  it  questioned^  nor 
questionable,  that  a  parol  imposition  of  a  servitude  of  Uua 
kind  upon  land  is  in  flat  contradiction  of  the  statute  of  frauds. 
It  is  true,  indeed,  that  in  one  class  of  cases,  as  is  well  knowQ« 
courts  of  conscience  have  felt  dispensed  from  putting  in  force 
the  provisions  of  that  act.    This  has  been  the  course  pursued 
where  a  parol  agreement  for  the  purchase  of  lands,  or  of  some 
interest  in  them,  has  been  p^formed  to  the  extent  of  poasee- 
sion  having  been  taken  in  part  execution  of  such  contracL 
But  while  this  is  the  undeniable  rule  in  equity,  it  should  be 
ever  borne  in  mind  that  its  introduction  has  been  regretted  by 
the  wisest  judges.    *'  The  statute,"  says  Lord  Redesdale,  ^  was 
made  for  the  purpose  of  preventing  perjuries  and  frauds,  and 
nothing  can  be  more  manifest  to  any  person  who  has  been  In 
the  habit  of  practicing  in  courts  of  equity  than  that  the  relax* 
ation  of  that  statute  has  been  a  ground  of  much  perjury  and 
much  fraud.    If  the  statute  had  been  rigorously  observed,  the 
result  would  probably  have  been  that  few  instances  of  parol 
agreements  would  have  occurred.    Agreements,  from  the  n^ 
cessity  of  the  case,  would  have  been  reduced  to  writing. 
Whereas,  it  is  manifest  that  the  decisions  on  the  subject  have 
opened  a  new  door  to  fraud."    And  these  strictures  are  pointed 
with  the  emphatic  declaration  that  ^  it  is  therefofo  absolutely 
necessary  for  courte  of  equity  to  mako  a  stand,  and  not  carry 
the  decisions  further  ":  Lindsay  v.  Lynehf  2  Schoalee  4^  L.  4. 
And  in  the  same  vein,  Judge  Story  (2  Story's  Eq.  Jur^  sec 
766)  says  that  ^'  considerations  of  this  sort  have  led  eminent 
judges  to  declare  that  they  would  not  carry  the  exoeptions  of 
cases  from  the  stetute  of  frauds  further  than  they  were  com- 
pelled to  do  by  former  decisions."    To  the  same  purpose  are 
the  criticisms  of  Chancellor  Kent  in  PhUlips  v.  llenqMOM,  1 
Johns.  Ch.  149,  and  of  Chancellor  Zabriskie  in  CiH)per  v.  Cbr- 
lisle,  17  N.  J.  Eq.  529. 

That  the  exception  to  the  statute  must  be  greatly  amplified 
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if  ii  ii  to  embrace  and  validate  the  parol  oontraoi  ia  the  pree- 
<«nt  instanoe^  is  entirely  manifest.  Indeed,  it  may  be  said 
that  after  such  an  extension  it  would  scaroely  be  susceptible 
of  further  enlargement*  When  A  permits  B  to  build  a  house 
upon  his  land,  the  situation  almost  necessarily  implies  the 
existence  of  some  contract  which  is  thus  partly  performed 
between  them;  to  some  extent,  therefore,  such  a  matter  does 
Dot  rest  absolutely  in  parol,  and  the  area  of  possible  fraud  or 
perjury  is  therefore  thus  circumscribed  and  hind^^d.  But 
when  B,  from  his  own  land,  turns  his  water  into  the  drains 
^m  the  land  of  A,  the  situation  does  not  imply  a  contract.  On 
the  contrary,  the  situation  denotes  simply  a  trespass;  conse- 
quently, the  existence  and  character  of  the  contract,  if  one 
^siste,  is  the  pure  creature  of  parol  testimony.  So  wide  would 
be  the  principle  of  such  an  impairment  of  the  statute  that  it 
is  di£Scult  to  see  how  it  could  be  circumscribed.  It  would 
seem  to  be  applicable  to  the  creation  of  every  species  of  ease* 
ment.  For  example,  all  rights  of  way,  all  rights  to  light  and 
air,  the  right  to  discharge  impure  water  or  smoke  and  noisome 
smells,  and  other  incorporeal  rights  of  the  same  kind,  could, 
in  most  cases,  be  established  by  the  unassisted  force  of  parol 
•evidence.  Plainly,  the  principle  is  of  great  consequence,  and 
the  question  is,  whether  it  prevails  in  this  state. 

In  responding  to  this  question  in  the  affirmative,  the  experi- 
enced and  able  vice-chancellor  who  decided  this  case  relied 
upon  two  recent  opinions  in  the  court  of  chancery  as  contain- 
ing the  equitable  rule  now  applicable,  and  which  has  been 
already  expressed,  and  in  addition  to  these  was  cited  the  case 
ot  Raritan  Water  Power  Co.  v.  Veghte^  21  N.  J.  Eq.  463.  This 
last  case  was  decided  in  this  court,  and  rests  upon  satisfactory 
grounds,  but  its  applicability  in  the  present  instance  is  not 
perceived;  then,  this  court  was  called  upon  to  test  the  equita- 
ble efficacy  of  a  written  license  under  certain  conditions;  now, 
it  is  to  pass  upon  an  oral  license  under  very  different  condi- 
tions. The  language  of  the  opinion  must  be  construed  with 
relation  to  the  facts  then  under  consideration.  In  the  reported 
case,  the  statute  of  frauds  was  not  a  factor  influencing  the 
determination,  while  on  the  present  occasion  it  is  one  of  prime 
importance.  The  two  cases  do  not  stand  upon  the  same  com- 
mon basis. 

The  two  English  cases  cited  appear  to  be  equally  alien  from 
our  present  subject.  One  of  these  is  that  of  Duke  of  Devon^ 
Mhire  v.  Elgin,  14  Beav.  530,  and  it  is  entirely  plain  that  the 
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dronmstanoes  called  for  the  application  of  a  rule  altogether 
unlike  the  one  now  in  question.  In  his  opinion  in  the  preeent 
case,  the  vice-chancellor  describes  this  as  an  instance  **  of  a 
parol  license  to  maintain  a  water  conduit  across  the  licensor's 
land  to  supply  a  village  with  water '';  but  the  fact  that  the  equi- 
table effect  of  such  an  unwritten  authority,  intrinsically  con- 
sidered, was  not  in  any  degree  passed  upon  appears  to  have 
escaped  observation.  In  the  reported  case  the  answer  ad- 
mitted the  agreement,  and  it  was  so  found,  the  chancellor 
saying,  "I  am  of  opinion  that  the  passages  read  from  the 
answer  show  that  there  was  a  parol  agreement  to  allow  the 
watercourse  to  be  made  through  the  defendant's  land,  in  con- 
sideration of  payment  of  a  reasonable  sum  ";  and  consequently 
works  that  had  been  built  in  reliance  on  such  an  admitted 
contract  were  not  permitted  to  be  disturbed.  It  is  obvious  that 
the  point  under  consideration  was  not  in  any  wise  decided. 

The  other  English  authority  relied  on  is  that  of  Mold  ▼. 
Wheateroftf  27  Beav.  510;  but  the  briefest  statement  of  the 
facts  of  that  case  will  serve  to  show  that  the  rule  controlling 
them  cannot  be  of  any  concern  in  our  present  inquiry.  It  is 
true,  as  the  vice-chancellor  says,  that  this  *'  was  a  case  of  a  right 
of  way/'  but  such  a  description  is  not  complete,  for  it  was  a 
right  to  a  railway  that  was  in  question.  The  defendant,  being 
invested  by  act  of  Parliament  with  the  power  to  lay  a  railway 
over  the  complainant's  land,  paying  a  reasonable  compensa- 
tion for  such  privilege,  had  entered  upon  such  property  with 
the  assent  of  its  owner  and  made  the  construction  in  dispute; 
it  was  therefore  a  case  plainly  within  the  equitable  rule,  al- 
ready stated,  of  a  parol  agreement  for  the  purchase  of  an  inter- 
est in  land,  and  an  entry  and  possession  by  force  of  such  an 
agreement;  and  there  was  also  parliamentary  authority  to  do 
the  act  consented  to.  In  short,  the  case  is  identical  in  all  its 
essential  features  with  that  of  Trenton  Water  Power  Co.  v. 
Chambers^  9  N.  J.  Eq.  471.  It  certainly  cannot  be  necessary 
to  pause  for  an  instant  to  point  out  the  dissimilarity  between 
such  a  conjuncture  and  the  one  now  being  considered. 

The  result  seems  to  be,  that  neither  of  the  cases  cited  in  the 
opinion  of  the  vice-chancellor  from  the  opinions  of  the  English 
chancellors  supports  in  any  noteworthy  degree  the  rule  "em- 
bodied in  the  decree  now  before  this  court.  Nor  has  it  ap- 
peared from  my  own  researches  in  that  field  that  there  is  to 
be  found  any  autliority  directly  upon  this  question;  but  in 
making  this  remark,  it  should  be  said  no  stress  is  laid  on 
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the  two  oases  which  are  to  be  found  in  2  Eq.  Cas.  Abr.  620, 
although  in  the  state  of  PennsyWania  they  appear  to  have 
bad  a  decided  effect  in  leading  to  the  promulgation  by  the 
courts  of  the  doctrine  now  under  criticism.  The  book  re- 
ferred to  is  of  slight  repute,  and  it  alludes  to,  rather  than 
reports,  these  two  judicial  resolutions.  The  first  of  them  is 
contained  in  six  lines,  stating  that  A  diverted  a  watercourse, 
which  put  B  to  great  expense  in  laying  of  sooths,  etc.,  and 
the  diversion  being  a  nuisance  to  B,  he  brought  his  action, 
but  an  injunction  was  decreed  upon  a  bill  exhibited  for  that 
purpose,  it  being  proved  that  B  did  see  the  work  when  it  was 
carrying  on,  and  connived  at  it,  without  showing  the  least  dis- 
agreement, but  rather  the  contrary.  Short  ▼.  Taylor^  in  Lord 
Somers's  time,  was  cited,  which  was  this:  Short  built  a  fine 
house;  Taylor  began  to  build  another,  but  laid  part  of  hi» 
foundation  on  Short's  land.  Short,  seeing  this,  did  not  forbid 
him,  but,  on  the  contrary,  very  much  encouraged  it;  and! 
when  the  house  was  built  he  brought  his  action,  and  Lord 
Somers  granted  an  injunction. 

It  will  be  observed  that  this  case  of  Short  ▼•  Taylor  was 
correctly  disposed  of,  for  the  facts  do  not  seem  susceptible  of 
other  than  one  of  two  interpretations,  viz.,  that  Taylor  took 
possession  of  the  land  in  question  with  the  assent  of  Short,  in 
which  event  it  was  a  license  executed  by  possession,  which 
would  be  enforceable  in  equity  according  to  the  established 
rule;  while  the  other  case,  from  the  insufficiency  of  its  dis- 
closures, is  unintelligible  in  any  reasonable  sense,  as  it  is  not 
shown  that  the  licensee  had  incurred  any  expense  or  would 
sustain  any  damage  in  consequence  of  the  revocation  of  the 
authority  to  divert  the  water. 

With  respect  to  the  state  of  the  law  in  this  country  on  this 
subject,  it  is  sufficient  to  say  that  it  exhibits  much  contrariety 
of  judicial  opinion.  A  copious  collection  of  such  authorities 
will  be  found  in  13  Am.  &  Eng.  Ency.  of  Law,  tit.  License, 
650,  and  in  the  text  of  that  work  it  is  declared  that  ^  in  most 
of  the  states  it  has  been  held  that  even  where  money  has  been 
expended  by  the  licensee  on  the  faith  of  the  license,  the 
licensor  may  exercise  his  power  of  revocation.''  And  indeed 
Professor  Pomeroy  himself,  although  his  work  on  specific  per- 
formance is  cited  by  the  vice-chancellor  in  the  support  of  the 
doctrine  of  the  irrevocability  of  parol  license  of  this  kind,  after 
referring  to  such  principle  as  prevailing  in  certain  jurisdic- 
tions in  this  country,  concludes  with  the  decided  declarutiou 
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that'* this  rule  is  undoubtedly  opposed  to  the  commoQ-law 
doctriae  concerning  licenses  as  it  prevails  in  England  and  in 
most  of  the  American  states." 

In  tliis  view  I  concur^,  and  shall  conclude  this  succinct  ex« 
amination  of  the  subject  with  the  remark  that  if  the  principle 
that  licenses  of  this  character  are  to  be,  under  the  conditiona 
in  question,  treated  as  irrevocable,  the  same  principle,  if  logi- 
cal reasoning  is  to  be  maintained,  would,  of  necessitji  have 
to  be  extended  so  as  to  control  most  of  the  regulations  of  the 
statute  of  frauds,  etc  If  a  parol  license,  inefficacious  by  force 
of  the  act,  should  be  rendered  efficacious  by  reason  of  a  losing 
part  performance  on  the  side  of  the  licensee,  it  would  be  diffi* 
cult  to  refuse^  on  a  like  ground,  to  apply  a  similar  quality  to 
a  sale  of  goods  equally  within  t^e  statutory  condemnation. 
Suppose  A,  a  merchant,  should,  by  parol,  purchase  a  cargo  of 
merchandise  of  B,  to  be  delivered  at  a  certain  day,  and  trust- 
ing in  such  agreement  of  sale,  should,,  to  the  knowledge  of  ^ 
proceed  at  great  expense  to  procure  a  vessel  and  prepare  it 
for  the  voyage,  would  such  sale  be  enforceable  either  at  law 
or  in  equity  7  In  such  case  it  would  not  be  pretended  that  by 
reason  of  part  performance  and  great  loss  a.  practicable  equity 
would  arise;  and  yet  how,  in  point  of  principle,  is  such  sup- 
posed case  distinguishable  from  that  of  one  of  these  licenses 
after  part  performance  by  the  licensee?  The  fact  is,  that  a 
statute  that  renders  legal  the  revocation  of  certain  olafises  of 
contracts  is  founded  on  the  theory  that  while,  by  its  force, 
great  losses  will  many  times  fall  upon  promisees,  nevertheless 
such  losses  must  be  endured  by  such  sufferers,  in  order  that 
the  mass  of  the  community  shall  be  protected  against  worse 
disaster.  When  the  legislature  has  declared  that,  in  general, 
with  respect  to  certain  subjects,  there  is  great  danger  of  fraud 
and  perjury  if  parol  evidence  be  received,  how  is  it  competent 
for  a  court  to  declare  there  is  no  such  danger  in  particular 
instances  of  such  subjects?  What  reason  can  be  assigned 
why,  in  the  present  case,  this  appellant  should  not  be  pro- 
irccted  against  the  danger  of  fraud  or  perjury,  which  the  stat- 
ute assumes  is  imminent  in  such  cases? 

My  general  conclusion  is,  that  servitudes  cannot  be  imposed 
upon  land  by  parol  transaction,  except  to  the  extent  above 
indicated,  as  evidenced  by  the  ancient  decisions  in  the  English 
chsincery,  and  that  our  own  courts  should  not  extend  that 
limit 

But  whatever  views  may  be  entertained  by  others  on  this 
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Bubject,  it  Is  BtiH,  as  it  seems,  demonstrably  elesr  HuA  the 
decree  before  this  coart  cannot  be  sustained. 

Whether  the  broad  rule  adopted  in  the  court  below,  or  the 
narrow  one  just  indicated,  be  applied  for  present  purposes, 
the  result  must  be  the  same,  for  the  proofs  do  not  make  either 
rule  effective  in  favor  of  the  respondents. 

Nothing  is  clearer  or  more  settled  than  that  in  all  cases  in 
which  any  court  has  validated  an  encumbrance  imposed  upon 
land  by  force  of  a  parol  contract,  that  such  contract  has  been 
required  to  be  proved  to  the  point  of  demonstration,  and  that 
the  repudiation  of  it  would  work  irreparable  injury.  Both 
these  essentials  are  wanting  to  the  affair  before  the  court 

In  the  firet  place,  there  was  no  such  proof  as  that  just  indi- 
cated as  to  the  existence  of  the  alleged  license. 

Such  fact  was  attempted  to  be  proved  in  two  ways:  1. 
By  showing  an  express  consent  to  the  easement  by  the  agent 
of  the  appellant;  and  2.  By  the  circumstance  that  the  appel- 
lant saw  the  structures  building  on  the  respondents'  land  and 
remained  silent. 

On  the  first  head  it  is  insisted  that  the  son  of  the  appellant, 
being  her  agent,  gave  the  license  in  question.  But  the  testi- 
mony in  this  particular  is  confiicting,  and  leaves  the  matter 
in  much  doubt.  The  son  of  the  appellant  explicitly  denies 
that  he  consented  to  the  use  of  the  appellant's  land  as  claimed. 
This  denial  is  controverted  by  one  of  the  respondents,  who  is 
supported  in  some  degree  by  the  other.  The  preponderance 
of  proof,  if  it  exist,  is  but  slight,  and  indubitably  falls  far  short 
of  that  measure  of  evidence  which,  in  these  cases,  has  always 
been  deemed  requisite.  According  to  Professor  Poraeroy,  on 
such  occasions  as  this  the  most  ^certain  and  unmistakable 
evidence  "  is  inexorably  demanded,  and  ft  is  manifest  that 
this  requirement  is  not  fulfilled  by  the  above-stated  evidential 
contradictions,  that  are  nearly  in  equipoise. 

Also,  on  the  assumption  that  the  agent  of  the  appellant 
granted  the  license  in  question,  still  the  case  of  the  respond- 
ents is  fatally  defective,  because  it  clearly  appears  that  their 
expenditures  were  not  made  in  reliance  upon  such  license. 
In  the  entire  line  of  cases  on  this  subject,  it  is  believed  that 
in  no  instance  has  relief  even  been  extended  to  a  licensee  who 
has  failed  to  show  that  he  had  incurred  large  expense  in  the 
confidence  that  his  license  would  not  be  revoked.  In  the  in- 
stance in  hand  the  license  that  is  set  up  was  given  when  the 
entire  work  on  the  respondents'  land  was,  in  the  language  of 
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that  '*  this  rule  is  undoubtedly  opposed  to  the  common-law 
doctrine  concerning  licenses  as  it  prevails  in  England  and  in 
most  of  the  American  states." 

In  tliis  view  I  concur^  and  shall  conclude  this  auccinct  ex« 
amination  of  the  subject  with  the  remark  that  if  the  principle 
that  licenses  of  this  character  are  to  be,  under  the  oonditiona 
in  question,  treated  as  irrevocable,  the  same  principle,  if  logi- 
cal reasoning  is  to  be  maintained,  would,  of  necessitji  have 
to  be  extended  so  as  to  control  most  of  the  regulations  of  the 
statute  of  frauds,  etc  If  a  parol  license,  inefficacious  by  force 
of  the  act,  should  be  rendered  efficacious  by  reason  of  a  losing 
part  performance  on  the  side  of  the  licensee,  it  would  be  diffi- 
cult ta  refuse^  on  a  like  ground,  to  apply  a  similar  quality  to 
a  sale  of  goods  equally  within  t^e  statutory  condemnatioa. 
Suppose  A,  a  merchant,  should,  by  parol,  purchase  a  cargo  of 
merchandise  of  F,  to  be  delivered  at  a  certain  day,  and  trust- 
ing in  such  agreement  of  sale,  should^  to  the  knowledge  of  ^ 
proceed  at  great  expense  to  procure  a  vessel  and  prepare  it 
for  the  voyage,  would  such  sale  be  enforceable  either  at  law 
or  in  equity  7  In  such  case  it  would  not  be  pretended  that  bj 
reason  of  part  performance  and  great  loss  a  practicable  equity 
would  arise;  and  yet  how,  in  point  of  principle,  is  such  sup- 
posed case  distinguishable  from  that  of  one  of  these  licenses 
after  part  performance  by  the  licensee?  The  fact  is,  that  a 
statute  that  renders  legal  the  revocation  of  certain  classes  of 
contracts  is  founded  on  the  theory  that  while,  by  its  force, 
great  losses  will  many  times  fall  upon  promisees,  nevertheless 
such  losses  must  be  endured  by  such  sufferers,  in  order  that 
the  mass  of  the  community  shall  be  protected  against  worse 
disaster.  When  the  legislature  has  declared  that,  in  general, 
with  respect  to  certain  subjects,  there  is  great  danger  of  fraud 
and  perjury  if  parol  evidence  be  received,  how  is  it  competent 
for  a  court  to  declare  there  is  no  such  danger  in  particular 
instances  of  such  subjects?  What  reason  can  be  assigned 
-why,  in  the  present  case,  this  appellant  should  not  be  pro- 
irccted  against  the  danger  of  fraud  or  perjury,  which  the  stat- 
ute assumes  is  imminent  in  such  cases? 

My  general  conclusion  is,  that  servitudes  cannot  be  imposed 
upon  land  by  parol  transaction,  except  to  the  extent  above 
indicated,  as  evidenced  by  the  ancient  decisions  in  the  English 
chf&ncery,  and  that  our  own  courts  should  not  extend  that 
limit. 

But  whatever  views  may  be  entertained  by  others  on  this 
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subject,  it  is  still,  as  it  seems,  demonstrably  clear  tiiat  the 
decree  before  this  court  cannot  be  sustained. 

Whether  the  broad  rule  adopted  in  the  court  below,  or  the 
narrow  one  just  indicated,  be  applied  for  present  purposes, 
the  result  must  be  the  same,  for  the  proofs  do  not  make  either 
rale  effective  in  favor  of  the  respondents. 

Nothing  is  clearer  or  more  settled  than  that  in  all  cases  in 
which  any  court  has  validated  an  encumbrance  imposed  upon 
land  by  force  of  a  parol  contract,  that  such  contract  has  been 
required  to  be  proved  to  the  point  of  demonstration,  and  that 
the  repudiation  of  it  would  work  irreparable  injury.  Both 
these  essentials  are  wanting  to  the  affair  before  the  court. 

In  the  firet  place,  there  was  no  such  proof  as  that  just  indi- 
cated as  to  the  existence  of  the  alleged  license. 

Such  fact  was  attempted  to  be  proved  in  two  ways:  1. 
By  showing  an  express  consent  to  the  easement  by  the  agent 
of  the  appellant;  and  2.  By  the  circumstance  that  the  appel- 
lant saw  the  structures  building  on  the  respondents'  land  and 
remained  silent. 

On  the  first  head  it  is  insisted  that  the  son  of  the  appellant, 
being  her  agent,  gave  the  license  in  question.  But  the  testi- 
mony in  this  particular  is  conflicting,  and  leaves  the  matter 
in  much  doubt.  The  son  of  the  appellant  explicitly  denies 
that  he  consented  to  the  use  of  the  appellant's  land  as  claimed. 
This  denial  is  controverted  by  one  of  the  respondents,  who  is 
supported  in  some  degree  by  the  other.  The  preponderance 
of  proof,  if  it  exist,  is  but  slight,  and  indubitably  falls  far  short 
of  that  measure  of  evidence  which,  in  these  cases,  has  always 
been  deemed  requisite.  According  to  Professor  Pomeroy,  on 
such  occasions  as  this  the  most  ^  certain  and  unmistakable 
evidence  "  is  inexorably  demanded,  and  tt  is  manifest  that 
this  requirement  is  not  fulfilled  by  the  above-stated  evidential 
contradictions,  that  are  nearly  in  equipoise. 

Also,  on  the  assumption  that  the  agent  of  the  appellant 
granted  the  license  in  question,  still  the  case  of  the  respond- 
ents is  fatally  defective,  because  it  clearly  appears  that  their 
expenditures  were  not  made  in  reliance  upon  such  license. 
In  the  entire  line  of  cases  on  this  subject,  it  is  believed  that 
in  no  instance  has  relief  even  been  extended  to  a  licensee  who 
has  failed  to  show  that  he  had  incurred  large  expense  in  the 
confidence  that  his  license  would  not  be  revoked.  In  the  in- 
stance in  hand  the  license  that  is  set  up  was  given  when  the 
entire  work  on  the  respondents'  land  was,  in  the  language  of 
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the  vice-chancellor,  *'  nearly  finished,"  so  that  the  expenses 
afterwards  incurred  were  plainly  trivial.  Under  such  cir- 
cumstances it  has  never  been  claimed,  nor  can  it  reasonably 
be  claimed,  that  there  is  even  a  colorable  basis  for  the  re- 
spondents' bill;  for  if  they  did  not  make  their  outlays  because 
of  the  assurances  or  promises  of  the  appellant,  how  is  it  that 
the  latter  is  to  be  estopped  from  asserting  her  legal  rights? 

But,  further,  even  if  the  foregoing  considerations  should  be 
waived,  the  respondents'  case  is,  as  it  is  deemed,  wholly  de- 
fective; for  if  we  assume  that  the  son  of  the  appellant  gave  the 
license  in  question,  it  is  plain  that  such  grant  was  nugatory, 
for  in  that  respect  the  son  was  not  the  agent  of  his  mother. 
Nothing  can  be  clearer  than  this  latter  proposition;  for  the  eo« 
tire  proof  of  agency  consisted  in  a  statement  made  by  the  son, 
in  an  affidavit  annexed  to  the  answer  of  his  mother  in  this 
case,  ''that  he  had  been  her  agent  for  more  than  twenty  years 
in  the  conduct  of  the  business  relating  to  her  meadow-lands," 
and  in  his  answer  to  a  question,  when  examined  as  a  witness, 
that  he  had  "  had  the  oversight  of  the  farm."  This  is  the 
entire  evidence  with  regard  to  this  agency  and  its  scope,  and 
it  is  therefore  confidently  believed  that  no  one  versed  in  the 
law  will  assert,  when  the  situation  is  pointed  out,  that  such 
an  authorization  enabled  the  son  to  impose  on  his  mother's 
land  a  permanent  servitude  for  the  benefit  of  her  neighbor. 

This  fatal  imperfection  in  the  case  of  the  respondents  ap- 
pears to  have  escaped  attention  in  the  court  below;  but  as  the 
defect  does  not  reside  in  mere  technical  considerations,  but  io 
the  fundamental  equities  of  the  case,  it  cannot  now  be  over- 
looked. The  respondents  are  clearly  disentitled  to  the  right 
which  they  assert,  unless  such  right  was  conferred  upon  them 
by  the  appellant;  it  is  not  pretended  that  they  had  any  per- 
sonal communication  with  the  appellant  herself.  Their  entire 
claim  is,  that  her  son,  in  express  terms,  conferred  upon  them 
the  right  in  question,  and,  as  is  now  shown,  it  is  made  to  ap- 
pear that  the  son  was  destitute  of  all  legal  power  to  do  such 
act,  no  force  whatever  is  left  in  their  case,  either  in  law  or  in 
equity.  The  subject  seems  too  plain  for  discussion.  It  is 
quite  common  to  commit  farm-lands  to  the  management  of 
superintendents;  and  to  judicially  declare  that  such  general 
authorizations  confer  upon  such  agents  the  power  to  create 
easements  in  the  lands  so  put  in  their  charge  would  introduce 
a  doctrine  that  would  be  in  the  highest  degree  both  impolitio 
and  novel.     In  our  opinion,  according  to  the  proofs  before  US| 
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this  8on  of  the  appellant  had  no  more  right  to  impose  this  ser^ 
vitnde  on  his  mother's  land  than  he  would  have  had  to  mort- 
gage it  for  the  convenienoe  of  one  of  her  neighbors. 

As  to  the  suggestion  that  the  appellant  saw  this  work  pro- 
gressing, and  encouraged,  by  her  silence,  such  expenditures, 
and  is  therefore  equitably  estopped  from  making  her  present 
(M>nte8t,  the  answer  is,  that  assuming  that  the  result  thus  as- 
serted would  ensue  from  such  conduct,  we  think  it  clear  that 
the  proofs  before  us  do  not  lay  any  foundation  for  the  conten- 
tion.    There  is  not  a  particle  of  direct  evidence  to  evince  that 
the  appellant  knew  that  this  work  was  being  done,  and  the 
only  indirect  evidence  to  that  effect  is,  that  the  house  in  which 
■he  lived  was  within  about  half  a  mile  off,  so  that  if  she  had 
looked  she  would  have  seen  what  was  going  on.     At  the  time 
of  the  trial  it  appeared  that  the  appellant  was  over  eighty 
years  of  age,  and  was  infirm  in  body;  it  is  not  pretended  that 
her  attention  was  called  to  the  subject,  so  that  it  is  only  by 
way  of  a  conjectural  inference  that  she  can  be  charged  with  a 
knowledge  that  the  embankments  in  question  were  erecting; 
and  to  impute  such  knowledge  to  her,  what  does  it  signify? 
If  we  say  she  saw  her  neighbor  putting  up  certain  banks  on 
his  own  property,  how  did  that  act  intimate  to  her  that  it  was 
his  purpose,  as  a  necessary  incident  to  the  work  in  progress, 
to  invade  her  own  property?    From  the  evidence  it  appears 
that  it  was  at  least  practicable  to  drain  this  newly  reclaimed 
land  directly  into  the  river,  without  bringing  any  part  of  its 
water  onto  the  property  of  the  appellant.     Can  it  be  said^ 
therefore,  that  it  is  reasonable  to  infer  that,  looking  at  these 
improvements  at  the  distance  of  half  a  mile,  she  must  have 
known  what  was  in  the  mind  of  the  respondents  with  respect 
to  a  system  of  drainage?     But  further  than  this,  even  if  she 
had  at  the  time  been  informed  that  it  was  in  contemplation 
to  subject  her  property  to  the  servitude  of  being  used  as  a 
drain  for  these  reclaimed  meadows,  nevertheless  she  plainly 
would  not  have  been  chargeable  with  a  knowledge  that  it  was 
their  purpose  to  accomplish  such  end  without  her  consent  and 
without  legal  procedure.     We  shall  presently  see  that  the  re- 
spondents had  the  option  of  establishing  a  drain  over  the  land 
of  the  appellant  in  a  mode  entirely  legal,  or,  as  they  have 
done,  in  a  mode  entirely  tortious;  consequently,  it  would  be 
most  unreasonable  to  say  that  the  appellant  must  have  been 
prescient  that  they  would  adopt  not  the  lawful,  but  the  tor- 
tious, methodi  and  that  thereby,  impliedly,  she  sanctioned 
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each  trespass.  We  tbink  it  inoontestible  that  tbeapp^sni 
did  not,  reading  the  case  in  the  evidenoe  before  us,  give  the 
license  in  dispute,  nor  was  her  conduct  such  that  the  respond* 
ents  had  the  right  to  infer  that  she  had  done  so. 

As  a  last  consideration,  it  is  proper  to  say,  that  if  we  were 
to  adopt  the  doctrine  prevailing  in  those  jurisdictions  already 
alluded  to,  that  these  parol  licenses  are  legal  and  irrevocable^ 
and  were  to  postulate  that  the  license  in  this  instance  was 
given  by  the  appellant,  and  that  the  respondents  have,  io 
good  faith,  expended  their  moneys  in  reliance  upon  it,  never> 
theless  it  would  not  seem  to  us  that  the  respondents  would 
have  even  the  semblance  of  a  stable  footing  in  this  case.  The 
reason  of  this  conclusion  is  this:  that  the  principle  that  has 
been  supposed  to  justify  the  interferenceof  equity  in  this  class 
of  cases  is,  that  without  inoh  aid  the  licensee  would  sustain 
irreparable  loss.  This  is  the  fundamental  consideration,  in* 
fusing  with  a  supposed  equity  every  decision  of  this  class.  It 
is  not  observed  that  any  court  has  ever  interfered  in  any  in* 
stance  unless  upon  the  ground  to  protect  the  licensee  from 
considerable  and  irreparable  damage. 

This  essential  feature  is  wanting  in  the  instance  now  in 
hand.  The  revocation  of  this  assumed  license  could  not  op- 
erate disastrously  to  the  interests  of  the  respondents.  The 
remedy  was  in  their  hands;  all  they  had  to  do  was  to  apply 
under  the  meadow  act,  and  they  would  have  obtained,  in  sub- 
stance, all  the  relief  that  has  been  aflorded  them  by  force  ef 
the  present  decree.  There  was,  on  their  own  showing,  no  ne- 
cessity to  call  a  court  of  equity  to  their  aid.  Their  remedy 
at  law  was  complete;  it  has  never  heretofore  been  claimed 
that  a  parol  license  of  this  nature  can  be  sustained  and  en- 
forced in  a  case  in  which  its  revocation  will  work  no  essential 
damage  to  its  possessor.  * 

The  decree  should  be  reversed,  with  costs  to  the  appellant 
in  both  courts.  

Pasol  LiosNsas^THxiR  Katdri  and  Rbvooation.— The  sabjool  «f 
parol  lieenBM  haa  been  treated  at  conaiderable  length  in  the  notes  to  Bkier 
V.  KeUqf^  10  Am.  Deo.  40-45;  Reriek  v.  Kern,  16  Am.  Dea  601-506;  ffmd' 
ion  ▼.  PtUnam,  54  Am.  Deo.  166, 167;  and  Johnson  v.  ShUlman,  4S  Am.  Rep. 
195,  199.  It  u  not  the  intention  of  this  note  to  again  oonsider  any  of  the 
ease*  referred  to  in  the  notei  mentioned.  The  authoritiea  «pon  this  braaoh 
of  the  law  have  ever  been  and  still  remain  so  oonflioting  as  to  make  their 
reconciliation  totally  impossible  npon  any  conceivable  theory.  As  was  well 
said  by  the  vice-chancellor  in  SaH  Jersey  Iron  Co,  v.  Wright,  32  N.  J.  R]. 
948-254^  "  the  adjudieatious  upon  this  subject  are  nttmeroes  and  discordant 
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bkoi  ia their  aggregate,  they  cannot  he  reconciled,  »nd  if  an  attempt  efaonld 
be  nade  to  arrange  them  in  harmonious  gronpa,  I  think  some  of  them  wonld 
be  fannd  lo  aooentrio  in  their  application  of  lefc"^  principles,  as  well  as  in 
their  logioal  dednotaoMi  as  to  be  inpeasible  of  olassifloatioii.'' 

Parol  Lieenae^^  General  CSkiracter.^A  parol  license  is  founded  ia  per- 
gonal eonfidenoe,  and  is  defined  to  be  an  authority  giren  to  do  some  act,  or 
a  aeries  of  acts,  on  Uie  land  of  another,  without  passing  any  interest  in  the 
land:  (Ms  ▼.  8ieama,  11  Mass.  G33;  C'fori;  t.  GUdden,  60  Vt.  702;  HoutOon 
r.  L^fM,  46  N.  H.  906;  Basi  Jereey  Iron  Co.  r.  Wright,  82  K.  J.  £q.  248. 
It  ia  diatingnished  from  an  easement,  in  the  fact  that  the  latter  always  im- 
plies an  intenat  in  the  land  apon  whioh  it  is  imposed,  and  can  only  be  created 
1^  deed:  Clark  t.  Glidden,  60  Vt  702.    No  permanent  interest  in  hind  by 
way  ef  easement  oan  be  created  by  parol  lieenee:  Seldtn  t.  Delaware  eU, 
Oanal  Co,.  29  N.  Y.  634;  CurtU  y.  La  Grande  etc.  Water  Co,,  20  Or.  34.    Snoh 
Ueenae  may  resalt  from  eiroamstanoes  or  the  ratification  of  previons  acts,  as 
well  as  from  permission  ezpieasly  given:  Metcalf  t.  Hartt  8  Wyo.  518; 
€mUt  p.  122;  LaJdn  f^  Ames,  10  Cnsh.  198;  MarUn  ▼.  Houghton,  45  Barb. 
5268;  Flacker  ▼.  Bwme.  140  Mass.  241;  Cutler  ▼.  SmWi,  57  HI.  252;   Kas 
▼.  Penmylivamia  JL  JL  Oo,,  66  Fla.  St.  269;  3  Am.  Rep.  628;  Thayer  ▼.  Jar* 
wU,  44  Wis.  388.    Thns  when  a  widow  is  anthoriied  by  the  heirs  at  law 
ci  ber  hnsband  to  erect  a  monument  in  a  burial  lot  owned  by  him  at  the 
time  of  his  death,  such  authority  gives  her  tiie  right  to  make  any  reasonable 
eontraot  for  a  monument,  and,  by  implication,  a  right  to  give  a  contractor  a 
Uoenae  to  enter  the  lot  to  build  the  monumenti  or  to  remove  itif  notsatisfac^ 
tory,  er  if  she  does  not  pay  for  it  according  to  contract:  Fletcher  ▼.  Svane, 
140  Idass.  241.    A  parol  license  gives  the  licensee,  his  servants  and  agenta^ 
anthority  to  do  all  or  any  acts  necessary  to  the  full  enjo3rment  of  the  license 
granted:  Sterling  v.  Warden,  51  N.  B.  217;  12  Am.  Rep.  80;  Wntoughby  v. 
Nortkeaetem  B.  R.  Co.,  82  8.  a  410;  Fletcher  ▼.  Shane,  140  Mass.  241;  and 
it  affords  a  complete  protection  for  all  such  acts  done  under  it  before  it  is 
revoked:  Selien  v.  Delaware  etc.  Co,,  29  N.  T.  634;  Adamt  v.  Burion,  43 
Yt  86;  Murrain  v.  G&ion,  21  111.  App.  488;  Oceum  Co.  v.  Sprague  Mfg,  Co,, 
S4  Conn.  629;  PwneB  v.  Bloeer,  110  Pa.  St.  48;  MiUer  v.  Auburn  etc  B,  B. 
On^  6  Hill,  61.    Bat  it  must  be  exercised  only  in  the  manner  and  for  the 
tpeeial  purpose  for  whioh  oonsent  was  given,  and  if  exercised  in  any  other 
manner,  the  licensee  becomes  a  trespasser:  Dempeey  v.  Kipp,  62  Barb.  811; 
Lfford  V.  PvMuKm,  86  N.  H.  663.    A  license  to  enter  land  for  one  purpose  is 
no  defense  to  an  entry  for  another  and  entirely  different  purpose:  Narian  v. 
OnAg,  68  Me.  276;  nor  is  it  a  defense  to  an  act  negligently  done  in  its  per* 
formanoe:  8Men  ▼•  Delaware  etc  Co.,  29  N.  T.  634;  McKnigkt  v.  Batcl\ff,  44 
Pa.  St.  156;  Dean  v.  McLean,  48  Vt.  412;  21  Am.  Rep.  130;  nor  for  acts  done 
after  its  expiration  or  revocation:  Glynn  v.  George,  20  N.  H.  114;  Maretan  v. 
Gale,  S4  N.  H.  176.    A  licensee  assumes  ail  ordinary  risks  connected  with 
the  performance  of  his  Uoense:  Vamderbeek  v.  Hendry,  34  N.  J.  L.  467;  Met* 
eaVe  v. Cnnard SteamMpCo,,  147  Mass.  66;  Bedigan  v.  Boeton  etc  B  B.,  156 
Mass.  44;  amte,  p.  620.    A  license  is  a  complete  answer  and  defense  to  a  claim 
of  adverse  possession  set  up  by  the  licensee:  Xrtios  v.  Carley,  24  Wend.  451; 
86  Am.  Dec  637;  Bladedell  v.  Portsmouth  etc  B  B,  61  N.  H.  483;  Omaha 
ate.  On.  ▼•  Tabor,  18  CoL  41;  16  Am.  St.  Rep.  185.   It  is,  however,  a  personal 
privilege  to  the  licensee,  and  is  not  assignable:  Dark  v.  Johnston,  65  Pa.  St 
164;  93  Am.  Deo.  732;  MendenhaU  v.  KUnek,  61  N.  T.  246;  Fuhr  v.  Detia,  2S 
Mo.  116;  69  Aul  Deo.  484;  Coney  leland  etc  B  B.  Co,  v.  Brooklyn  B  B  Co., 
68  finn,  169)  and  an  assignment  by  a  licensee  terminatsa  his  right:  2>arl 
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Y.  JchnsUm^  65  Pa.  Si.  164;  93  Am.  Dec.  732;  nor  will  a  lioense  gimated  to 
one  pass  to  his  lessee:  Oronendyhe  ▼.  Cramer,  2  Ind.  382;  Ctmejf  Itkuid  eC& 
J2.  R,  Co.  ▼.  Brooklyn  R.  R.  Co.,  63  Haii»  109.  A  license  mast  be  exereiBed 
within  a  reasonable  time,  under  all  the  oirounstances,  or  the  lioensee  will  lose 
his  right:  Hi^/Un  v.  Binf^ktm,  56  Ala.  666|  «  Am.  Rep.  776. 

RevooaUon  of  UnexeaUed  Lieentes,  —  An  ezecntory  license  which  has  been 
created  by  parol,  not  yet  acted  npon  by  the  licensee,  or  under  which  he  has 
made  no  great  expenditure  of  time  or  money,  is  always  revocable,  at  the  will 
of  the  licensor:  Ht^fy.  McOatOty,  58  Pa.  St.  206;  91  Am.  l>eo.  203;  SlUworih 
Y.  Southern  etc  R'y  Co.,  81  Minn.  5i3;  Drtm  t.  Wheeler,  26  Mich.  189.  Thua 
a  parol  license,  given  without  consideration,  to  obstruct  the  flow  of  water  m 
a  stream,  so  as  to  set  it  back  upon  the  mill  machinery  of  another,  may  be  r^ 
yoked  at  any  time  before  it  is  acted  upon:  Williamoon  v.  Tingling,  93  Ind. 
42. 

Revocation  by  Death,  Conve^anee,  Actum  for  Damagea,  etc  ^^  An  ezeeutoiy 
license  created  by  parol  is  revoked  by  the  death  of  the  licensor:  Egglettom  ▼. 
New  York  etc  R,  R.  Co.,  35  Barb.  162;  Vanderburgh  v.  Van  Bergen,  13  JohnsL 
212;  De  Haro  v.  United  States,  5  Wall  599;  or  by  his  conveyance  of  the  prop* 
erty  upon  which  the  license  is  to  be  exercised:  Carter  y.  Harlan,  6  Md.  20; 
Beck  y.  LouUMe  etc  R  R.  Co,,  66  Miss.  172;  HM  v.  Lord,  48  Me.  83;  Jttf 
Une  y.  Lykes,  19  Fla.  148;  45  Am.  Rep.  19;  Wmne  v.  Ulster  County  SamsigB 
Inst.,  44  Hun,  849.  A  subsequent  conveyance  or  leasing  of  the  premises 
amounts  to  a  revocation  of  a  parol  license,  unless  it  is  coupled  with  an  inter- 
est, or  executed:  Kamj^umse  v.  Oaffner,  73  Bl.  453.  So  a  license  to  use  the 
wator  of  a  spring  is  revoked  by  a  grant  of  the  land  and  of  the  water  of  the 
spring:  Eckerson  v.  Crippen,  110  N.  Y.  685.  When  one  of  two  adjoining 
owners  grants  permission  to  the  other  to  join  fences  with  him,  each  to  fence 
upon  his  own  land,  the  license  thus  granted  is  a  personal  privilege,  and  a 
sale  of  the  land  by  the  licensor,  without  notice  to  the  purchaser,  revokes  the 
license:  Houx  t.  Seat,  26  Ma  178;  72  Am.  Dec  202.  An  executory  pared 
lioense  to  back  water  upon  the  land  of  the  licensor  is  revoked  by  a  convey* 
ance  of  such  overflowed  land:  Carter  v.  Harlan,  6  Md.  20.  A  parol  lioense 
by  a  grantor  to  the  grantee  of  land  for  the  use  of  a  way  along  the  margin 
thereof,  over  other  land  of  the  grantor,  does  not  create  a  right  in  the  grantee 
which  will  fix  a  servitude  upon  the  adjoining  land  after  it  has  passed  to  a  pur^ 
chaser  who  has  no  notice  of  the  supposed  right:  Cox  v.  Leviston,  63  N.  IL 
283.  A  parol  license  "  is  revocable,  not  only  at  the  will  of  the  owner  of  the 
property  on  which  it  is  to  be  exercised,  but  by  his  death,  by  alienation  or 
demise  of  the  land  by  him,  and  by  whatever  would  deprive  the  original 
owner  of  the  right  to  do  the  acts  in  question,  or  give  permission  to  others 
to  do  them":  Hodgkins  v.  Farrington,  150  Mass.  19-21;  15  Am.  St.  Rep. 
168.  When  the  owner  of  land,  for  a  valuable  consideration,  orally  licenses 
another  to  cut  off  the  timber  thereon  within  a  reasonable  time,  and  subse- 
quently, before  the  license  is  executed,  conveys  the  land  to  a  third  person, 
such  conveyance,  when  made  known  to  the  licensee,  operates  as  a  revoca- 
tion of  the  license,  although  the  grantee  had  notice  of  it:  Drake  v.  Wells, 
11  Allen,  141.  But  when  such  license  has  been  executed  in  part,  while 
the  conveyance  will  revoke  ito  further  execution,  yet  it  will  not  deprive 
the  licensee  of  the  right  to  enter  and  remove  the  timber  already  cut  down 
at  the  time  of  the  conveyance:  Jenkins  v.  Lykes,  19  Fla.  148;  45  Am.  Rep. 
19;  Douglas  v.  Shumway,  13  Gray,  49S;  OiUs  v.  Simonds,  15  Gray,  441;  77 
Am.  Dec.  373;  Cool  v.  Peters  etc  Co,,  87  Ind.  531.  The  commencement  of 
%n  action  for  damages,  by  the  liotnsor  against  the  licensee,  for  acts  exercised 
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in  the  exeontion  of  a  parol  lioeiiM,  Is  a  reyooation  thereof:  LoMart  ▼.  CMr^ 
M  Wis.  133L  Snob  lioenae  is  reyoked  by  aD  appropriation  of  the  land  to  any 
ue  inooDBisteiit  with  its  enjoyment:  Simptan  t.  Wright,  21  HL  App.  67.  A 
parol  lioenoe  to  a  partnership  to  mine  and  raise  ore  on  the  land  of  another  ii 
revoked  by  a  dioaolntion  of  the  partnership  before  the  Ucense  is  acted  nponc 
Barkadate  ▼•  Hairskm^  81  Va.  764.  A  verbal  lioenae  to  erect  a  dam  and  fish- 
irape  may  be  revoked  at  any  time  after  they  are  swept  away  by  the  waters 
and  before  they  are  renewed:  Wingard  v.  lyi,  24  Ga.  179.  If  an  aqnednol^ 
erected  nndeir  a  parol  license,  has  so  decayed  from  exposure  to  the  water  or 
ocherwise  ae  to  have  to  be  rebuilt,  to  be  of  any  valne,  the  licensor  may  revoke 
the  licenae»  and  put  an  end  to  the  rights  of  the  licensee:  AUen  v.  FUk^  42 
Vt.  462. 

Bevoeation  qfBxeevUd  Lhenae,  —  At  common  law,  a  parol  license  to  be  ex- 
eroiaed  npon  the  land  of  another  creates  an  interest  in  the  land,  is  within  the 
■tatnte  of  frands,  and  may  by  revoked  be  the  licensor  at  any  time^  no  mat- 
ter whether  or  not  the  licensee  has  exercised  acts  under  the  license,  or  ex- 
pended money  in  reliance  thereon.    In  many  of  the  states  this  rule  prevails, 
while  in  others  the  licensor  is  deemed  to  be  equitably  estopped  from  revoke 
ing  the  lioenae,  after  allowing  the  licensee  to  perform  acts  thereunder,  or  to 
make  expenditures  in  reliance  thereon.    These  two  lines  of  cases  cannot  be 
recoQoiledi  for  one  of  them  holds  that  an  interest  in  land  cannot  l>e  created 
by  force  of  a  mere  parol  license,  whether  executed  or  not^  while  the  other 
declares  that  where  the  licensee  has  gone  to  expense,  relying  upon  the  license, 
the  licensor  may  be  estopped  from  revoking  it,  and  thus  an  easement  may  be 
ereated.     The  former  line  of  cases,  it  seems  to  us,  is  founded  upon  ohe  bet* 
ter  reason.     They  decide  that  a  parol  license  to  do  an  act  on  the  land  of  the 
licensor,  while  it  justifies  anything  done  by  the  licensee  before  revocation,  is 
revocable,  at  the  option  of  the  licensor,  and  this,  although  the  intention  was 
to  confer  a  continuing  right,  and  money  has  been  expended  by  the  licensee 
upon  the  faith  of  the  license.    Such  license  cannot  be  changed  into  an  eqai* 
table  right  on  the  ground  of  equitable  estoppel:  Cro9dale  v.  LarUgan,  129 
K.  T.  605;  26  Am.  St.  Rep.  651;  JoJuiaon  v.  Skillman,  29  Minn.  95;  43  Am. 
Rep.  192;  OronkhiU  v.  OronkhUe,  94  N.  Y.  323;  Beck  v.  LouiamlU  etc  E.  R. 
Co.,  65  Miss.  172;  St.  LouU  Nat.  Stock  Yards  v.  Wiggins  etc  Co.,  112  III.  384; 
64  Am.  Rep.  243;  Tanner  v.  Volentine,  75  IlL  625;  Collins  Co.  v.  Marcy,  25 
Conn.  239;   Wilson  v.  SL  Paul  etc  R"y  Co.,  41  Minn.  56;  Wood  v.  Michigan 
etc  R.  S.  Co.,  90  Mich.  334.    A  parol  license  to  do  a  certain  act  or  series  of 
acts  on  the  land  of  another  does  not  convey  any  interest  in  the  land,  but 
simply  a  privilege  to  be  exercised  thereon,  and  although  the  statute  of  frauds 
does  not,  strictly  speaking,  apply  to  such  a  license,  it  is  in  all  cases  revo- 
cable,  so  far  as  it  remains  unexecuted,  or  so  far  as  any  future  enjoyment  of 
the  easement  is  concerned,  at  the  will  of  the  licensor,  even  when  the  licensee 
haa  expended  money  upon  the  land  of  the  licensor  upon  the  faith  of  such 
license:  ffouston  v.  Laffeit,  46  K.  H.  505;  overruling  many  earlier  New  Hamp- 
■hire  cases,  and  followed  in  Batchetder  v.  Hibbard,  58  N.  H.  269,  where  it 
was  said:  "  The  more  recent  decisions  of  this  state,  and  the  weight  of  author- 
ity, .are  to  the  effect  that  a  mere  license  of  this  character  is  always  revocable 
at  the  will  of  the  licensor,  so  far  as  any  further  enjoyment  of  the  privilege 
is  concerned."    In  Crosdale  v.  Lanigan,  129  N.  T.  604-610,  26  Am.  St.  Rep. 
551,  the  court  said:  "There  has  been  much  contrariety  of  decision  in  the 
courts  of  different  states  and  jurisdictions.     But  the  courts  in  this  state  have 
upheld  with  great  steadiness  the  general  rule  that  a  parol  license  to  do  an 
act  on  the  land  of  the  licensor,  while  it  justifies  anything  done  by  che  licea« 
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■ee  beford  revocation,  !■,  nerertliBfefli,  reronsable  at  the  option  of  fbe  liceiuor» 
and  this,  although  the  intention  was  to  confer  A  continuing  right,  and  maaey 
had  been  expended  by  the  licensee  upon  the  faith  of  the  license.     This  is 
plainly  the  rule  of  the  statute.     Itis  also,  ^e  believe,  the  rule  reqaired  by 
public  policy.    It  prevents' the  burdening  o!  lauds  with  restrictions  founded 
upon  oral  agreements  easily  Tnisnnderstood.     It  gives  security  and  certainty 
to  titles,  which  are  most  important  to  be  pre8erv<ed  against  defects  and  qml- 
ifications  not  founded  upon  solemn  instruments.     The  jurisdiction  of  conrts 
to  enforce  oral  agreements  for  the  sale  of  land  is  clearly  defined  and  well 
understood,  and  is  indisputable;  but  to  change  what  commenced  in  a  license 
into  an  irrevocable  right,  on  the  ground  of  equitable  estoppel,  is  another  and 
quite  .different  matter.     It  is  far  better,  we  think,  that  the  law  requiring 
interests  in  land  to  be  evidenced  by  deed  should  be  observed,  than  to  leave 
it  to  the  chancellor  to  construe  an  executed  license  as  a  grant,  depending 
upon  what,  in  his  view,  may  be  equity  in  the  special  ease."    A  parol  license 
to  do  an  act  upon  the  land  of  another  which  may  affect  the  owner  in  the  ex- 
clusive use  of  his  property  creates  an  interest  in  the  land,  is  within  the  stat- 
ute of  frauds,   and  revocable  at  the  will  of  the  licensor:    BoughlaUng  t. 
Hou(j1italing^  5  Barb.  S79. 

Examples,  —  In  those  jurisdictions  where  the  above  rule  prevails,  a  parol 
license  to  a  railroad  company  to  enter  upon  land  and  construct  its  road  ii 
revocable  at  the  will  of  the  land-owner:   Wood  v.  Michigan  etc  R.  R,  Co.,  90 
Mich.  334.     The  owner  of  Innd  across  which  a  drain  is  maintained  by  virtue 
of  a  mere  parol  license  may  revoke  the  license,  and  proceed  to  use  his  land 
as  though  the  drain  were  not  there,  without  giving  notice  to  the  licensee: 
Wihon  V.  St.  Paul  etc.  R'y  Co.,  41  Minn.  56.     The  right  to  flood  the  land  of 
another,  either  by  the  drippings  from  the  roof 'of  a  building  or  otherwise,  is 
an  interest  in  the  land,  and  a  verbal  license  giving  such  right  is  within  the 
statute  of  frauds,  and  may  be  revoked  at  any  time:  Tanner  v.  Volenline,  75 
HI.  624.     So  a  parol  license  to  erect  upon  the  land  of  another  an  addition 
of  a  substantial  kind  to  a  building  is  a  grant  of  an  interest  in  land  within 
the  statute  of  frauds,  and  revocable  at  the  will  of  the  licensor,  though  ex- 
penditures have  been  made  by  the  licensee:  Collins  Co.  v.  Marty,  25  Conn. 
23S.     A  mere  parol  license  to  construct  a  railway  track  over  the  land  of 
another  is  within  the  statute  of  frauds,  as  creating  an  interest  in  land  by 
parol,  and  it  cannot  be  enforced  in  equity  even  after  large  expenditures  of 
money  made  on  the  faith  of  it.     Hence  when  a  party,  under  a  mere  verbal 
license,  enters  upon  the  land  of  another,  and  constructs  a  railway  track  over 
it  without  objection  on  the  part  of  the  owner  of  the  land,  but  without  any 
agreement  for  compensation  or  as  to  the  duration  of  the  easement,  the  land- 
owner  will  nob  be  estopped  in  equity  from  revoking  the  license,  even  after 
money  has  been  expended  in  building  the  road.    The  licensee  cannot  claim 
that  he  has  been  misled  or  deceived  by  the  licensor,  as  he  must  have  known 
that  such  license  was  revocable:  St.  Louis  Nat.  Stock  Yards  v.  Wiggins  Ferrjf 
Co.,  112  III.  384;  54  Am.  Rep.  243.     So  a  parol  agreement  to  allow  one  rail- 
way company  to  extend  its  track  on  the  right  of  way  of  another  company, 
for  the  purpose  of  making  a  connection,  is  a  mere  license,  revocable  at  ths 
will  of  the  licensor,  and  cannot  operate  as  an  estoppel,  although  the  licensee 
has  entered  and  made  valuable  improvements:  Richmond  etc  R.  R,  Gc  r, 
Durham  etc.  R.  R.  Co.,  104  K.  C.  658.     A  verbal  license  to  enter  upon  land 
for  the  purpose  of  constructing  a  railroad  track,  not  coupled  with  an  interest 
in  the  land,  may  be  revoked  at  will  by  the  party  granting  it.     A  right  to 
come  upon  the  property  of  another  and  remain  there  an  indefinite  time  can 


March,  1S92.]        Lawrbncb  v.  SpBOiasB.  717 

h^  gnnted  only  by  deed;  and  when  tho  lioenM  It  by  parol,  it  may  b«  reroked 
«l  any  time,  even  if  money  ia  paid  for  it,  and  expense  incnrred  in  erecting 
bnildinge  or  other  permanent  improvements  on  the  premisea:  ffetfield  v. 
Cenlral  R,  R»  Oa,^  29  K.  J.  L.  671.  A  parol  lioenee  to  enter  and  work  a  mine 
cm  the  land  of  another  ia  a  protection  againat  treepaea  for  acta  done  nnder  it 
before  revocation*  bnt  it  la  revocable  at  the  will  of  tha  Ueenaor,  as  it  creates 
an  interest  in  land  within  the  meaning  of  the  statnta  of  fraudsi  Detloge.  ▼. 
Pearee,  88  Ma  588;  Kamphoiue  v.  Qaffrur,  73  lU.  453;  Wkeelar  v.  VTei^  71 
GaL  126.  A  parol  license  to  pass  over  the  land  of  another  is  revocable  at  the 
will  of  the  party  giving  it:  KimbaU  ▼.  TaUs,  14  HL  454;  Parish  t.  Katpare^ 
109  Ind.  586;  Maetmer  v«  Carroll^  45  Md«  193;  Jfarafon  v.  OdU^  24  N.  H. 
176.  Snoh  license  may  be  revoked  although  a  money  conaidAratioa  haa  been 
paid  for  it:  Dmimeen  ▼•  RicK  22  Wia.  524  (*55Q);  and  it  may  be  revoked  by 
pntting  the  land  to  any  nse  inconsistent  with  the  enjoyment  of  the  license: 
Sbnpaon  v.  Wright,  21  IlL  App.  67.  A  verbal  license  by  the  owner  of  land 
to  erect  thereon  a  dam  which  shall  flood  it  ia  revocable  at  the  pleasure  of 
•Qch  owner  or  his  grantee:  Brown  v.  Woodtoorih,  5  Barb.  550;  Stevem  v. 
Sievena,  11  Met  251;  45  Am.  Dec.  203;  Clvie  v.  Garr,  20  Wis.  559  (*531)t 
91  Am.  Dea  442.  Such  license,  whether  voluntary  or  supported  by  a  valu- 
able consideration,  may  be  revoked  by  the  owner  withont  incnrring  liability 
in  damages,  after  notice  given  and  reasonable  opportunity  to  remove  im- 
provements erected  thereunder:  KweU  v.  McKeUkan,  90  N«  CL  106.  Verbal 
license  to  dig  a  ditch  npon  the  land  of  another  for  the  puiposa  of  drainage 
ia  revocable  at  the  will  of  the  licensor;  HUchens  v.  Shalier,  32  Mich.  496; 
Totel  ▼.  Bonntfoy,  23  IlL  App.  55;  123  111.  65S;  5  Am.  St.  Rep.  670;  iS^ocf- 
dcurd  V.  FUgin,  21  DL  App.  560.  So  a  parol  license  given  fay  a  land-owner 
to  lay  an  aqueduct  through  his  land  may  be  revoked  at  will,  and  a  court 
cf  equity  will  not  interfere  to  aid  the  licensee  in  the  assertion  of  hia  right: 
Owen  V.  FiM,  12  Allen,  457;  Allen  v.  Fiake^  42  Vt.  462.  So  a  parol  agree- 
ment  for  the  use  of  the  water  of  a  spring  on  the  land  of  another  is  a  mere 
license,  revocable  at  the  pleasure  of  the  person  granting  it»  or  of  hia  heirs 
or  grantees:  OronkhiU  ▼•  CronkhUe,  94  N.  Y.  323;  Taylor  v.  Oaruh,  59 
K.  H.  569. 

Lieenae,  when  IrrevoaMe — SquUaJbk  SstoppeL  —  On  the  other  hand,  quite  a 
respectable  number  of  cases  directly  oppose  the  doctrine  hereinbefore  stated. 
They  are  based  on  the  ground  of  equitable  eatoppel^  and  maintain  that 
when  the  licenaee  haa  entered  under  a  parol  license^  and  expended  large 
aams  of  money  or  made  valuable  improvements,  relying  upon  the  con- 
tinnance  of  his  license^  the  licensor  will  not  be  allowed  to  revoke  the 
Uoenae  at  will,  becanae  this  would  work  a  frand  on  the  licensee.  These 
determine,  in  effect,  that  the  license,  so  acted  upon  by  the  licensee, 
btea  an  interest  in  the  land  amounting  to  a  grant  of  a  right  or  easement 
which  the  licensor  cannot  in  equity  revoke,  or,  as  some  cases  hold,  cannot 
tevoke  until  he  haa  made  due  compensation  to  the  licensee  for  his  expendi- 
toree  incurred  in  reliance  npon  the  continnanoe  of  the  license.  In  other 
words,  a  parol  license  to  use  the  land  of  another  is  not  revocable  at  the 
pleasure  of  the  licensor  when  it  ia  given  upon  a  valuable  oonaideration,  or 
money  has  been  expended  on  the  faith  that  it  ia  to  be  perpetual  or  continn- 
ooa.  It  ia  then  irrevocable  altcgethei;  or  cannot  be  revoked  withont  re- 
muneration, the  reason  being,  that  to  permit  a  revocation  without  placing 
the  other  party  in «to4tt  quo,  would  be  fraudulent  and  unoonsciooable;  and  when 
the  license  has  been  so  far  executed  that  its  revocation  would  work  a  fraud, 
actual  or  constructive,  upon  the  licensee,  equity  will  restrain  such  revoca- 
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tioB,  althoofi^h  iti  eontinuance  retnlto  in  an  easement  npon  the  lands  ol  tte 
lioenaor  in  favor  of  the  lioensee:  CHrtin  ▼.  La  Gfrande  He,  Cbi,  20  Or.  M; 
GibtiOH  y.  8L  Louii  AgrieuUurtd  etc  An*n,  83  Mo.  App.  165;  Sekool  DiMtriel  t. 
lAndaaif,  41  Mo.  App.  134;  NowUn  t.  Whipple^  120  IncL  096;  Morion  Brewk^ 
Oo,  ▼.  McrUm^  47  K.  J.  Eq.  158;  Samoer  ▼.  KeUer,  129  Ind.  475;  Pierce  t. 
CUkifid,  133  Pa.  St  189;  SouOiweBUm  R.  R.r.  MUeheU,  69  Oa.  114;  ffarritiom 
T.  Bcrhff,  44  Tex.  265;  CMtr.  GUddem,  60  Vt  702;  United Statet v.  BeM- 
more  etc.  Oa.,  1  Hughes  0.  O.  138;  Baier  t.  (Meago  etc  B.  R,  On..  57  Ua, 
965;  Lane  r.  Miller,  27  Ind.  534;  MOier  t.  State,  39  Ind.  287;  Snowden  t. 
roue,  19  Ind.  10;  81  Am.  Dea  870;  MeuiA  r.  Midland  BTy  Oo.^  128  Ind.  81; 
Camp60A  V.  IndianapoUe  ef&  JS.  J?.  (7o.,  110  Ind.  490.  A  parol  lioenee  to  ona 
to  enjoy  a  permanent  pririlege  npon  the  land  of  another  la  an  tntereet  in  tha 
land,  and  within  the  atatate  of  l^nds;  hnt  if  tha  lioenaee,  in  pnranaiioe  off 
the  lioense*  prooeedi  to  make  Urge  inyestmenta,  equity  will  decree  speeilia 
performance  of  the  license,  on  the  gronn^  that  part  performanoe  haa  taken  H 
out  of  the  operation  of  the  statute  of  frauds,  and  that  the  lioenaor  ia  eqoi» 
tably  estopped  from  revoking  Ht  Cook  v.  Pridgen^  45  G  a.  831;  IS  Am.  Bepi 
582;  Rawmm  v.  BeO,  46  Ga.  19. 

Iliuetratitme.  —  A  parol  lioenae  to  lay  an  aqnedact  to  a  spring  of  water  en 
the  land  of  another  ia  irrevocable  daring  the  existence  of  the  aqnedne^  and 
a  oonrt  of  equity,  on  the  ground  of  equitable  estoppel,  will  protect  the 
licensee  in  the  nae  of  the  aqnedact,  and  will  grant  an  injunction  reatraining 
the  owner  of  the  spring  from  interfering  with  the  aqueduot  until  ita  daoay, 
for  a  revocation  of  the  license  would  operate  aa  a  frand:  Clark  v.  Oliddem, 
60  Vt.  702.  A  license  to  throw  waste  from  a  mill  into  a  stream  flowing 
through  the  land  of  the  licensor,  such  license  being  obtained  under  an  ex^ 
ented  verbal  contract  founded  upon  a  suflioient  consideration,  la  irrevocable 
by  the  licensor  or  those  claiming  under  himx  Thompeom  v.  MeBlame^^  82 
Pa.  St.  174.  A  parol  license  to  float  spars  down  a  private  stream,  obtained 
for  a  valuable  consideration,  cannot  be  revoked  by  the  grantor  when  the 
licensee,  having  acted  upon  i^  would  be  injured  by  the  revocation.  In  auch 
case  the  dootriue  of  estoppel  in  fxiif  applies:  Bhodee  v.  Otie,  83  Ala  578;  73 
Am.  Dec.  439.  When  a  railroad  company,  under  parol  license  from  the 
owner  of  land,  takes  possession  of  the  ground  necessary  for  a  right  of  way, 
and  expends  money  in  the  construction  and  maintenance  of  its  line  of  road 
thereon,  the  license  cannot  be  thereafter  revoked:  OampbeU  v.  IndkinapoSi 
etc.  B.  B.  Co.,  no  Ind.  490;  Meseiek  v.  Midland  R'y  Co.,  128  Ind.  81;  Har- 
low ▼.  Marquette  etc  R,  R.  Co.,  41  Mich.  336.  A  parol  license,  granted  for 
a  valuable  consideration,  to  erect  a  mill-dam,  by  which  the  lands  of  the  grantor 
are  overflowed,  when  executed,  or  when  money  has  been  expended  on  the 
faith  of  it,  is  irrevocable  without  remuneration  on  equitable  principles:  SoHth- 
weetern  R.  R.  v.  Mitchell,  69  Ga.  114;  Olmetead  v.  Abbott,  61  Vt.  281;  Lacy 
▼.  Arneit,  33  Pa.  St.  169.  So  a  verbal  license  to  erect  a  dam  upon  another's 
land,  or  to  convey  water  from  a  stream  running  through  the  land  of  another 
for  the  purpose  of  erecting  and  conducting  a  mill,  is  irrevocable,  after  the 
party  to  whom  the  license  is  given  has  executed  it  by  erecting  the  mill,  or 
otherwise  expended  his  money  upon  the  faith  of  the  license:  Lee  v.  MeLeod, 
12  Nev.  280.  A  parol  license  to  build  a  dam  and  lay  pipes  for  the  purpoee 
of  diverting  water  is,  when  executed,  irrevocable,  so  long  as  the  dam  and 
pipes  remain  for  the  purpoae  for  which  they  were  constructed  at  the  point 
of  diversion  orally  agreed  upon:  Curtie  v.  La  Oraade  etc  Co.,  20  Or.  34.  A 
verbal  license  to  enter  the  land  of  another,  and  put  a  tile  ditch  thereon,  ia 
irrevocable  after  the  licensee  has  expended  money  and  labor  on  the  faith  of 
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the  license:  Savcer  v.  KeHer,  129  Ind.  475.  So  a  license  to  eonsirnct  and 
maintain  a  ditch  on  the  land  of  another  for  the  purpose  of  draining  the  land 
of  the  licensee  is  irreyocable  after  it  is  acted  npon,  although  it  rests  wholly 
in  parol,  and  though  unforeseen  injuries  result  to  the  licensor  and  his  grantee 
from  the  oonstruction  and  use  of  such  drain:  Hodgson  v.  Juries,  62  Ind.  334; 
and  the  licensor  may  be  held  liable  in  damages  for  digging  up  the  drain  on 
his  land,  and  thus  terminating  the  license:  Ferguson  ▼.  Spencer,  127  Ind.  66. 
When  a  party  has  erected  and  maintained  gates  at  his  own  expense  upon  the 
iaith  of  a  parol  agreement  that  he  ia  to  have  a  perpetual  easement  to  pass 
over  the  land  of  another,  and  the  agreement  has  been  acted  upon  and  fully 
acquiesced  In  by  the  parties  for  thirty  years  or  more,  the  license  is  irrevoca- 
ble: NcwUn  T.  Whipple^  120  Ind.  696.  So  a  parol  grant  of  a  right  of  way, 
based  upon  a  valuable  consideration,  and  followed  by  the  use  of  the  way  for 
sixteen  years  without  objection,  cannot  be  revoked:  Nowlin  v.  Whipple,  79 
Ind.  481.  A  parol  sale  of  personal  property,  as  a  house  not  annexed  to 
land,  by  the  owner  of  real  estate,  which  can  only  be  removed  by  entry 
thereon,  is  a  license  to  enter  upon  the  land  for  the  purpose  of  removing  the 
personal  property  purchased,  and  such  license  is  irrevocable:  Sogers  v.  Cox, 
96  Ind.  167;  49  Am.  Rep.  162.  When  one  owner  gives  verbal  permission 
to  an  adjoining  owner  to  attach  a  brick  building  in  the  course  of  erection  to 
tha  house  wall  of  the  former,  the  license  is  revocable  at  any  time  before  it 
ia  acted  upon;  yet  after  its  execution,  by  the  expenditure  of  money  in  the 
erection  of  the  new  building,  as  induced  by  the  permission,  the  license  ia  irrevo- 
cable, on  the  ground  of  equitable  estoppel:  RusstU  v.  Hvhbard,  69  IlL  336. 
*  Lioenss  as  BxUnguishmeni  qf  BasemenL  —  A  license  resting  in  parol  to  do 
that  upon  the  licensee's  own  land  which  prevents  the  further  enjoyment  by 
iha  licensor  of  aa  easement  In  the  land,  when  executed,  is  irrevocable,  and 
the  effeet  ia  to  extinguish  the  easement;  for  it  is  a  well-established  rule  of 
law  that  an  easement  may  be  extinguished,  renounced,  or  modified  by  a 
parol  lioense  granted  by  the  owner  of  the  dominant  tenement  and  executed 
by  the  owner  of  the  servient  tenement:  Boston  tic  B.  B,  Co,  t.  Dohertif,  164 
Maae.  S14|  Mwi  v.  Oopelamd^  2  Gray,  302;  OwrUs  v.  Noomm,  10  AUen,  4M, 
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[49  Naw  JaasBT  Equity,  877.] 

Omimmi  —  OouNiin.  Fua  ab  Punishmbht.  —  Payment  of  oounsd  ffsea 
cannot  be  imposed  upon  a  party  aa  punishment  for  his  contempt  of  court. 

ObVRMPn— Void  JvDomifT.  —  A  judgment  requiring  a  party  found  guilty 
of  oontempt  of  court  to  pay  oosts  and  a  eounsel  fee,  and  to  await  fur* 
ther  ponishment  in  the  pleasure  of  the  court,  is  void. 

OoimifrTB.  —  Pi'NiBHMBifT  lOB  GonTBMFT  ov  CouBT  caunot  be  brokan  np 
into  portions.  The  judgment  inflicting  it  muat  be  entire  and  final  lor 
the  particular  contempt. 

John  W.  Taylor,  for  the  appellant. 

Jo9eph  D.  BedUy  for  the  respondent. 

RssD,  J.    O'Ronrke  had  been  enjoined  by  the  conrt  of  chao- 
oery  from  blasting  rocks  by  the  use  of  explosives  in  such 
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manner  ae  to  >throw  Btones  or  dirt  on  the^  land  of  CleTeland. 
A  petition  was  filed  in  behalf  of  Cleveland,  charging  0*Rourke 
with  violating  this  injunction.  Upon  the  hearing,  on  the  re- 
tnrn  of  this  petition,  it  wag  decreed  that  O'Rourke  had  been 
guilty  of  violating  the  daorae  of  the  court,  and  he  was  ad- 
jndged  in  contempt.  It  was  decreed  that  he  pay  the  costs  of 
the  complainant  in  the  contempt  proceeding,  also  a  counsel 
fee  of  $250,  and  that  sentence,  by  way  of  fine  or  imprisonmenti 
be  suspended  until  the  farther  order  of  the  court,  and  that 
said  O'Rourke  appear  before  this  court,  when  required,  fisr 
such  further  order  and  sentence. 

We  concur  in  the  view  of  the  vice-chancellor,  that  there  was 
a  violation  of  the  decree  of  the  court  of  chancery,  and  that  the 
appellant  was  properly  adjudged  to  be  in  contempt  Bat  we 
are  of  the  opinion  that  the  order  thereupon  made  cannot 
stand.  In  the  first  place,  we  can  find  no  authority  in  this 
state  for  the  imposition  of  counsel  lees  upon  a  person  ad- 
judged to  be  in  contempt.  Chancellor  Haines,  in  Jdagenania  t. 
Parkhurst^  4  N.  J.  Bq.  438,  ruled  that  even  costs  in  a  proceed- 
ing for  violating  an  injunction  should  not,  as  a  general  rule,  be 
allowed  to  a  defendant  who  successfully  purged  his  contempt| 
because  the  proceeding  waseriminal  in  its  natora  In  Uie 
only  case  cited  by  the  chancellor  in  support  of  this  conclu- 
sion, namely.  Rex  v.  Plunketj  Burr.  1329,  the  court,  while  de- 
claring it  to  be  contrary  to  their  general  practice,  yet,  in  that 
instance,,  gave  costs.  And  in  McDermaU  v.  StcUSf.  10  N.  J.  L. 
63,  costs  were  awarded  to  a  defendant  under  similar  circum- 
stances; and  the  award  of  costs,  at  the  discretion  of  the  court, 
is  the  settled  practice,  in  courts  of  equity,  in  contempt  pro- 
ceedings: Bowden  v.  RuaseU^  86  L.  T.,  N.  S.^  177;  Vernon  t. 
Vernon,  4  L.  J.  Ch.  118. 

But  I  find  no  case  in  which  counsel  fees  have  been  awarded 
to  a  successful  litigant  in  contempt  proceedings,  aside  from 
two  cases  in  the  courts  in  the  state  of  New  York,  and  one  case 
in  the  federal  court  of  the  northern  district  of  New  York.  In 
the  state  of  New  York,  however,  counsel  fees  are  awarded 
under  a  statute  which  permits  the  court  to  impose  upon  a  de- 
fendant in  contempt  jihe  costs  and  expenses  in  contempt  pro- 
ceedings. A  counsel  fee,  while  hejld  not  to  be  a  part  of  the 
costs,  is  held  to  be  embraced  within  the  term  ^^  expenses ": 
Davis  V.  Sturtevanty  4  Duer,  148;  Clark  v.  Barnes,  76  N.  Y.  801; 
82  Am.  Rep.  306.  The  federal  case,  obviously  following  the 
practice  of  the  state  courts,  is  Douileday  v.  Sherman^  8  Blatch£ 
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45.  The  power  to  award  a  counsel  fee  is  purely  statutory. 
No  legislative  authority  in  this  state  can  be  discovered  which 
permits  it  in  this  class  of  proceedings.  The  chancery  act 
(Rev.,  p.  125,  sec  113)  confers  power  upon  the  chancellor  to 
allow  a  counsel  fee,  instead  of  a  retaining  fee,  to  be  included 
in  the  bill  of  costs.  But  this  section  is  inapplicable  to  the 
present  proceedings,  —  1.  Because  the  section  mentioned,  as 
amended  (Rev.,  p.  127,  sec*  122),  can  apply  only  to  decrees 
for  the  payment  of  money;  and  2.  Because  no  retaining  fee 
could  have  been  taxed  in  a  contempt  proceeding,  and  so  there 
-would  exist  nothing  for  which  a  counsel  fee  could  be  substi- 
tuted. 

We  think  that  the  order  is  irregular  in  another  particular. 
The  order  was  to  pay  costs  and  counsel  fees,  but  the  defend* 
ant  was  left  in  suspense  as  to  whether  any  further  punish- 
ment was  to  be  inflicted,  and  he  was  decreed  to  hold  himself 
in  readiness  to  appear,  upon  order,  for  such  order  and  sentence 
as  might  seem  meet  to  the  court  I  do  not  think  that  a  pun- 
ishment for  a  contempt  can  be  broken  up  into  portions.  If 
the  court  undertakes  to  adjudge  a  punishment  at  all,  the 
judgment  must  be  entire  and  final  for  the  particular  con- 
tempt 

Nor  does  it  seem  conformable  to  the  provisions  of  section 
103  of  the  chancery  act,  that  a  party  who  has  been  adjudged 
to  be  in  contempt  shall  be  permitted,  by  future  conduct,  to 
evade  the  payment  of  the  fine  mentioned  in  that  section. 

The  decree  is  reversed.      ^__ 

OoifTKMFr.— CoNYionoNS  FOB  GoirTSMFT,  WHUT  VoiD:  8o6  note  to  Ai 
fOfie  Siemea^  11  Am.  8t  Rep.  256j  see  alao  note  to  Marriil  t.  Morrill,  21 
Am.  St  Rep.  109.  When  a  nnperior  coart  impoees  a  fine  upon  mi  attorney 
lor  oontemp^  and  fori  her  ordori  that  he  purge  himself  of  the  oontempt^  and 
after  the  fine  is  paid  in-  kea  a  other  order,  suspending  the  attorney  from 
practice  in  said  court  until  lie  has  purged  himself  of  the  contempt  by  apolo- 
giiingy  the  supreme  court  can,  by  a  writ  of  mandamiu,  compel  said  court  to 
▼aoate  and  set  aside  its  order  of  suspension.  The  latter  part  of  the  first  or- 
der, if  it  required  more  tham  the  payment  of  the  fine,  required  more  than 
the  court  had  a  right  to  order,  and  was  absolutely  yoid,  and  could  furnish 
no  foundation  for  the  proceedings  which  led  to  the  second  order,  which  was 
therefore  absolutely  Toid  aa  an  entiretys  SUUe  ▼.  Sacki^  S  Wash.  B73;  96 

Am.  St.  Rep.  857. 
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9nMMtB  —  OOOOPATIOH  OT,  ST  RAILROAD  —  NiV  SSETtraD&  «*  WIlCB  tk* 

ftata  Mtthorixes  tho  oonatniotion  ci  a  railroad  upon  a  liiM  whiaii  nakM 
ft  noo6Bsary  to  orosa  one  or  more  public  higbwaya  or  atreeti^  tbe  grant  ii 
•object  to  two  limitationa,  — one  in  favor  of  the  public  for  the  preaerya- 
tion  of  the  way;  the  other  in  favor  of  the  land-owner,  requiring  no  ad- 
ditional servitade  to  be  impoaed  upon  tiie  land  eoverad  by  the  pnblaa 
eaaemeot  without  compensation. 

BcBBKCS — OooupATioir  BT  Eailboad  —  Additiomal  SjntTsnrDSi  —  The  au- 
thorized oonatruction  of  a  railroad  upon  a  public  atreet^  which  injnii- 
oualy  a£fecta  tbe  adjacent  owner  by  interfering  with  the  acceea  to  cr 
drainage  from  his  property,  or  the  exclusion  of  light  and  air  therefroBt 
impoaea  an  additional  servitude  for  which  he  may  recover  damageai 

8tbutb  —  OoouPATioir  ov,  bt  Railkoad  ^  Additiokal  Sbbyitudb — Dam- 
ages. —  When  a  railroad  company  owns  tbe  diagonal  comera  on  pabUa 
•treeta,  and  is  authorized  by  the  city  to  connect  them  by  an  overhead 
bridge,  which  the  company  places  on  abutments  twenty-three  feet  high, 
built  upon  its  own  land,  the  adjoining  owner  upon  one  of  the  remaining 
oomers  is  entitled  to  recover  damages  for  any  additional  aervitude  tlraa 
impoaed  upon  his  property,  as  for  the  exclusion  of  light  and  air  Umt^ 
from,  but  he  is  not  entitled  to  recover  on  the  ground  that  his  property 
is  diminished  in  value  by  the  use  to  which  the  railroad  oompany  pate 
ita  property;  nor  is  he  entitled  to  recover  for  the  mere  exposure  of  his 
property  to  tbe  noise,  smoke,  dust^  and  danger  from  his  horsee  or  thoaa 
of  his  visitors  becoming  frightened  by  moving  traina. 

Stbkbts  —  Occupation  or,  bt  Railroad.  — Expbrt  Etidbnob  ia  not  neoee- 
aary  to  determine  the  value  of  city  property  as  affected  by  the  ooenp»> 
tion  of  a  street  by  a  railroad.  All  persons  familiar  with  the  property, 
who  have  formed  an  opinion,  are  competent  to  testify  aa  to  ita  value. 

flTRBBTS  —  OOOOPATIOM     Of,    BT    RAILROAD  —  ADDITIONAL    SbBVITUDB.  <-« 

Mere  exposure  to  danger  of  horses  being  frightened  by  passing  traina 
twenty-three  feet  above  the  surface  of  the  street  ia  not  an  obatruction  to 
access  to  adjoining  property,  nor  the  impoaition  of  a  new  aarvitade  lor 
which  the  adjoining  owner  is  entitled  to  recover. 
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Streets  —  Oocctfation  or,  bt  Railroad — ^DrnoHAL  Sbbtritds.  — TIm 
mere  proximity  of  a  railroad  in  the  etreet  may  render  adjoining  dwell* 
ing-faoosea  less  desirable  without  imposing  any  liability  on  the  railroad 
eompany  for  the  loss  sustained  by  their  owners.  Such  proximity  of  the 
road,  so  that  the  noise  of  passing  trains  ean  be  heard,  or  the  dnst  and 
smoke  therefrom  be  noticeable,  imposes  no  additional  senritudOi 

8iBvrruDE8  —Use  ot  Profebtt.  — The  nae  to  whioh  a  railroad  oompany 
pnts  its  otty  property  by  building  abutments  thereon  imposes  no  addi* 
tional  servitude  on  the  property  of  an  adjoining  owner,  although  it  may 
diminish  its  market  yalne. 

Everett  Warren  and  Edward  N.  WUlard^  for  the  appellant 

8.  P.  Price  and  H.  M.  Hannah^  for  the  appellee. 

Williams,  J.  This  appeal  presents  several  important  ques- 
tions. One  of  these  does  not  seem  to  have  arisen  heretofore 
in  this  state.  In  New  York,  and  some  other  of  our  sister 
states,  it  has  been  considered  and  decided;  but  these  decisions 
are  influenced  by  the  legislation  peculiar  to  the  jurisdiction  in 
which  they  have  been  made,  and  are  not  as  helpful  as  under 
other  circumstances  they  might  be.  In  the  case  now  before 
us  we  have  the  following  facts:  The  plaintiff,  Jones,  is  the 
owner  of  a  piece  of  land  lying  in  the  northeast  comer  made 
by  the  crossing  at  right  angles  of  Washington  Avenue  and 
New  Street,  in  the  city  of  Scranton.  His  front  upon  Washing- 
ton Avenue  is  sixty*three  feet,  and  upon  New  Street  ninety-five 
feet.  In  the  corner  standing  back  a  few  feet  from  the  streets 
he  has  a  double  dwelling-house,  and  he  has  one  or  more 
dwelling-houses  farther  out  New  Street.  The  southeast  cor* 
ner,  which  is  directly  across  Washington  Avenue  from  the 
plaintiff's  double  house,  is  owned  by  the  defendant  company, 
as  is  the  northwest  corner,  which  is  directly  across  New  Street 
On  each  of  these  corners  it  has  erected  a  substantial  stone 
abutment  about  twenty  feet  high,  upon  which  it  supports  an 
iron  bridge  eighteen  feet  wide,  that  spans  the  intersection  of 
the  streets  below  in  a  diagonal  direction.  This  bridge  is  an 
overhead  crossing  for  the  defendant's  line  of  railroad,  and  the 
tracks  upon  it  are  about  twenty-three  feet  above  the  surface 
of  the  streets  below.  The  center  of  the  bridge  is  about  twenty- 
seven  feet  from  the  corner  of  plaintiff's  lot,  and  about  forty 
feet  from  the  nearest  corner  of  his  double  dwelling-house.  The 
right  of  way  of  the  railroad  company,  as  the  law  would  define 
it,  would  reach  over  upon  the  corner  of  the  lot  about  three  feet 
and  overhang  a  triangular  piece  of  ground  beyond  the  street 
linep  having  that  depth  at  the  corner.    The  defendant  has. 
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however,  released  its  right  to  this  corner,  and  defined  the  ex« 
tent  of  its  right  of  way  so  as  to  exclude  therefrom  any  portion 
of  the  plaintiff's  land  outside  the  streets  over  which  its  bridge 
is  suspended.  The  situation  of  the  plaintiff's  land  and  doable 
dwelling-house,  of  the  defendant's  abutments,  bridge,  and 
right  of  way  as  now  defined,  and  of  the  streets,  is  shown  by 
the  following  diagram: — 


After  the  overhead  crossing  was  completed  and  occupied  by 
the  defendant,  this  suit  was  brought  to  recover  consequential 
damages,  which  he  alleges  he  has  sustained  by  reason  of  the 
construction  and  use  of  it.  The  defendant  denies  the  right  to 
a  recovery,  alleging,  first,  that  it  has  taken,  injured,  or  de- 
stroyed no  portion  of  the  plaintiff's  property  in  the  construc- 
tion of  its  crossing;  and  next,  that  it  has  a  clear  legal  right 
to  operate  its  line  of  road  in  the  manner  contemplated  by  its 
charter,  and  commonly  employed  by  railroad  companies  with- 
out liability  therefor. 

The  first  of  these  positions  makes  it  necessary  to  inquire 
into  the  nature  and  extent  of  the  title  which  the  defendant 
Acquired  in  these  public  streets  by  virtue  of  its  charter,  and 
the  consent  of  the  city  of  Scranton  to  construct  an  overhead 
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crossing  at  this  point.  It  is  well  understood  that  when  the 
state  enters  upon  the  land  of  a  private  owner  hy  virtue  of  its 
right  of  eminent  domain  for  the  purpose  of  laying  out  a  pub> 
lie  highway,  it  acquires  an  easement  in  and  upon  the  land  so 
entered  for  the  purpose  of  public  travel.  The  injury,  if  any, 
which  the  ow.ner  suffers  is  estimated  in  damages,  and  compen- 
sation is  made  him.  The  highway  so  opened  passes  under 
the  care  of  th.e  municipal  division  of  the  state  in  which  it  is 
located.  The  fee  remains  in  the  former  owner,  but  is  bound 
by  the  servitude  which  the  entry  by  the  commonwealth  im- 
posed, so  that  the  owner  cannot  interfere  with  the  free  use  by 
the  public  of  the  land  appropriated  to  the  highway;  nor  can 
he  assert  his  title  to,  or  exercise  any  control  over,  such  land 
in  hostility  to  the  public  use  or  easement  The  title  to  the 
highway  is  in  the  commonwealth,  as  the  representative  of  that 
portion  of  her  citizens  interested  in  its  use.  The  duty  to 
maintain  it  and  to  protect  the  public  in  its  use  rests  on  the 
municipality.  The  public  easement  is  broad  enough  to  in- 
clude the  various  modes  of  travel  in  common  use,  and  to 
admit  such  new  and  improved  modes  as  the  public  may 
adopt,  subject  only  to  this  necessary  limitation,  that  the  new 
modes  adopted  must  not  be  destructive  of  or  inconsistent  with 
the  use  of  the  highway  for  the  purposes  and  in  the  manner 
for  which  it  was  intended,  nor  with  the  municipal  control 
over  it. 

Now,  when  the  commonwealth  authorizes  the  construction 
of  a  railroad  upon  a  line  which  makes  it  necessary  to  cross 
one  or  more  public  highways,  it  authorizes  its  grantee,  by  a 
necessary  implication,  to  enter  and  use  such  highways  for 
such  purpose.  This  grant  is,  however,  subject  to  two  limita- 
tions, —  one  in  favor  of  the  public,  as  already  stated,  for  the 
preservation  of  the  way;  the  other  in  favor  of  the  owner,  which 
requires  that  no  additional  servitude  shall  be  imposed  upon 
the  land  covered  by  the  public  easement.  If  the  first  limita- 
tion be  violated  so  that  the  way  is  lost  to  the  public,  another 
must  be  provided  to  take  its  place.  If  the  second  be  violated 
so  that  the  owner  is  subjected  to  new  and  additional  burdens, 
he  is  entitled  to  compensation  for  the  injury  actually  sus- 
tained. It  follows  that  the  railroad  company  desiring  to 
cross  the  streets  of  a  city  must  apply  to  the  city  for  leave,  and 
for  the  conditions  deemed  necessary  to  secure  the  public  con- 
venience and  safety.  This  being  done,  the  railroad  company 
may  lawfully  enter  upon  and  cross  a  public  highway  without 
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liability,  bo  long  as  it  complies  with  the  terms  imposed  bj  the 
municipality,  and  keeps  within  the  limits  already  stated: 
Struthers  v.  Dunkirk  etc.  Ry  Co.^  87  Pa.  St.  282;  Snyder  ▼. 
Pennsylvania  R.  R.  Co.^  55  Pa.  St  840;  Cleveland  etc.  R.  R,  Co. 
▼.  Speer^  56  Pa.  St.  325;  94  Am.  Dec.  84.  If  it  exceeds  these 
limits,  and  imposes  a  new  servitude  on  the  land  occupied  hy 
the  public  easement,  the  owner  is  entitled  to  compensation^ 
and  under  some  circumstances  may  recover  the  land  itstel£ 
In  Phillips  V.  Dunkirk  etc.  R.  R.  Co.,  78  Pa.  St.  177,  the  track 
of  the  railroad  had  been  located  upon  a  public  road,  and  occu- 
pied it  longitudinally  for  some  considerable  distance 

The  easement  of  the  public  for  purposes  of  travel  was  thus 
rendered  useless,  and  the  way  abandoned  in  consequence.    A 
new  road  was  built  by  the  railroad  company  to  take  its  place, 
which  was  accepted  and  used  by  the  public,  and  the  occupancy 
of  the  highway  was  thus  settled  for,  so  far  as  the  public  was 
concerned.     After  this  was  done,  the  owner  of  a  farm  lying 
along  one  side  of  the  road  0^  abandoned  to  the  railroad  com« 
pany  brought  an  action  of  ejectment  against  the  company  to 
recover  a  strip  of  land  representing  one  half  of  the  land  cov- 
ered by  the  highway  as  it  was  opened  and  traveled  before  the 
railroad  took  possession  of  it    He  was  allowed  to  recover. 
He  owned  to  the  center  of  the  road,  subject  to  the  public 
easement    The  railroad  company  entered  under  the  protec- 
tion of  that  easement,  but,  once  in  possession,  its  use  soon  be- 
came inconsistent  with  and  destructive  of  the  easement,  so 
that  the  public  was  compelled  to  abandon  it.    The  land  was 
thus  relieved  from  the  burden  imposed  by  the  highway,  and 
the  owner  was  at  liberty  to  assert  his  title  against  any  one 
found  in  possession. 

But  it  is  not  necessary  that  the  public  easement  should  be 
destroyed,  to  enable  the  owner  to  recover  for  an  additional 
servitude  imposed  upon  his  land.  Among  the  more  recent  of 
the  cases  in  which  this  doctrine  has  been  recognized  and  ap- 
plied are  Pennsylvania  R.  R.  Co.  v.  Duncan,  111  Pa.  St  S54; 
Pennsylvania  etc.  Ry  Co.  v.  Walsk,  124  Pa.  St  544;  10  Anu 
St  Rep.  611;  Pennuylvania  etc.  Ry  Co.  v.  Zienver,  124  Pa.  St 
560.  In  Walsh's  case  and  in  Duncan's  case  the  ground  of 
recovery  was,  that  the  railroad,  while  wholly  within  a  public 
street,  was  so  located  as  to  interfere  with  access  to  the  plain- 
tiff's buildings,  and  practically  cut  them  off  from  the  highway. 
In  Ziemer's  case  the  railroad  was  upon  the  street,  but  it  was 
80  constructed  as  to  obstruct  the  drainage  from  his  premises. 
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In  each  case  a  new  servitude  had  been  imposed  upon  the  land 
ocoupied  by  the  street,  which  injuriously  affected  the  adjacent 
owner,  by  interfering  with  the  access  to  or  drainage  from  his 
property;  and  for  the  injury  sustained  by  reason  of  such  addi- 
tional servitude,  he  was  allowed  to  recover  damages. 

In  the  ease  before  us  we  have  a  new  state  of  facts.  The 
defendant  entered  upon  the  intersection  of  Washington  Ave- 
nue and  New  Street  by  virtue  of  the  implied  permission 
afforded  by  its  charter,  and  the  express  permission  of  the  city 
of  Scranton. 

But,  as  we  have  seen,  the  permission  of  the  city  may  be 
oonditioned  upon  the  compliance  by  the  railroad  company 
with  such  terms  as  may  be  deemed  necessary  to  protect  the 
public  in  its  use  of  the  streets.  A  crossing  at  grade  has  come 
to  be  regarded  as  dangerous  to  the  public  Municipal  gov- 
•mments  now  very  generally  refuse  permission  to  make  them, 
where  it  is  reasonably  practicable  to  make  the  crossing  under* 
ground  or  overhead.  In  this  case  the  city  of  Scranton  re- 
quired, at  least  it  authorized,  the  crossing  by  means  of  an 
overhead  bridga  The  street  over  which  it  had  control  was 
upon  the  surface,  but  the  easement  for  public  travel  affected 
the  underlying  strata  by  imposing  upon  them  a  servitude  to 
the  surface  for  the  support  of  the  way.  It  affected  the  open 
space  overhead  by  imposing  a  servitude  for  the  supply  of  air 
and  light  to  the  public  while  using  the  way.  The  owner  of 
the  surface  upon  which  the  way  was  opened  could  neither 
undermine  nor  overhang  it  without  municipal  consent,  for 
the  servitude  imposed  by  the  existence  of  the  highway  follows 
his  title  upward  and  downward  from  the  surface  so  far  as 
may  be  necessary  for  the  safety  and  convenience  of  the  pub- 
lic; and  the  owner  is  precluded  from  the  exercise  of  acts  of 
ownership  in  hostility  to  or  inconsistent  with  the  servitude  so  * 
imposed.  The  permission  of  the  municipality  to  cross  or  en- 
ter upon  one  of  its  streets,  whether  upon  the  surface,  or  above 
or  below  it,  is  an  authority  to  the  grantee  to  enter  within  the 
limits  affected  by  the  public  easement,  and  in  subordination 
to  it  The  grantee  may  lawfully  enter  under  this  permission, 
but  his  rights  are  subject  to  the  same  limitations  that  have 
been  already  pointecl  out  He  must  impose  no  new  servitude 
upon  the  land.  If  he  does,  he  takes  not  only  what  the  muni- 
cipality had  to  grant,  but  he  takes  from  the  owner  in  addition. 
In  such  case,  as  we  have  seen  by  the  cases  already  cited,  the 
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owner  is  entitled  to  compensation  for  the  new  servitude  io 
which  he  is  subjected. 

The  defendant  has  not  disturbed  the  public  easement  of 
travel,  for  it  carries  its  railway  and  its  trains  twenty-three  feet 
above  the  surface  of  the  streets;  akid  so  far  as  its  bridge  over- 
hangs the  way,  the  city  has  authorized  it  to  be  done.  The 
public  have  therefore  no  ground  for  complaint;  but  the  ques* 
tion  remains,  whether  this  overhead  crossing  imposes  a  new 
servitude  on  the  surface  which  is  injurious  to  the  plaintiff's 
property.  This  crossing  is,  in  effect,  a  new  and  distinct  way. 
It  is  suspended  over  that  which  the  public  occupy  on  the  sur- 
face. The  public  has  no  right  in  it,  but  one  who  goes  upon 
it  without  the  consent  of  the  defendant  is  a  trespasser.  It  is 
built  for  the  exclusive  use  of  the  defendant  corporation,  in  the 
movement  of  its  trains  by  means  of  locomotive-engines.  It 
invades  space  which  belongs  to  the  plaintiff,  subject  to  the 
servitude  which  the  existence  of  the  way  upon  the  surface  im* 
poses.  If  the  streets  should  be  abandoned  by  the  public,  or 
vacated  by  a  decree  of  the  court  of  quarter  sessions,  this  stmo- 
ture  would  remain  unaffected  thereby.  The  extinguishment 
of  the  public  easement  would  remit  the  plaintiff  to  all  his 
rights  as  an  owner,  but  he  could  not  exercise  them.  If  he 
should  attempt  to  build  upon  his  land,  the  bridge  would  in- 
tercept his  operations.  These  facts  are  not  denied,  and  their 
legal  value  may  be  determined  by  the  courts.  They  show 
the  imposition  of  a  new  servitude  upon  the  surface  for  the  ex- 
clusive benefit  of  the  defendant  The  plaintiff's  property  is 
in  the  built-up  part  of  a  growing  city.  The  possibility  of  the 
vacation  of  these  streets  may  be  so  remote  as  not  to  be  worth 
considering;  but  the  extent  to  which  the  new  servitude  really 
injures  the  property  is  a  question  for  the  consideration  of  the 
jury. 

This  brings  us  to  the  question  of  the  measure  of  damages. 
The  plaintiff 's  declaration  as  filed  contained  two  counts.  One 
of  these  charged  a  trespass  quare  elausum  fregit.  The  other 
proceeded  upon  the  theory  that  consequential  damages  were 
alone  recoverable,  and  claimed  that  these  were  the  result  of 
the  construction  of  the  abutments,  of  the  construction  of  the 
biidge,  and  of  the  operation  of  the  defendant's  railroad  upon 
and  over  the  bridge.  The  first  count  was  abandoned  at  the 
trial,  and  the  plaintiff  rested  his  right  to  recover  on  the  second. 
He  claimed  that  the  erection  of  the  abutments  and  of  the 
bridge  excluded  light  and  air  from  his  premises;  that  the 
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operation  of  the  railroad  made  great  noise,  confusion,  dust,  and 
emoke,  and  exposed  hie  premises  to  danger  from  fire,  thereby 
affecting  the  comfort  and  security  of  the  double  dwelling- 
house;  and  that  the  construction  and  operation  of  the  railroad 
over  the  elevated  crossing  obstructed  the  streets  and  made  the 
approach  to  his  premises  diflScult  and  dangerous.  All  the 
questions  thus  raised  were  allowed  to  go  to  the  jury,  and 
the  verdict  affords  reason  to  think  that  they  were  all  consid- 
ered in  making  up  its  amount  But  the  abutments  were  not 
in  the  highway.  They  were  built  on  the  land  of  the  defend- 
ant, and  were  lawful  structures.  The  plaintiff  may  have  pre- 
ferred that  dwellings  should  have  been  erected  on  these  lots, 
and  his  own  property  may  have  been  rendered  less  desirable 
and  less  valuable  because  of  the  use  the  defendant  made  of 
them;  but  the  plaintiff  bad  no  cause  of  action  on  that  account 
So  far,  therefore,  as  the  depreciation  in  the  value  of  his  prop- 
erty is  due  to  the  absence  of  dwellings  on  these  lots,  and  to 
the  presence  of  the  solid  stone  abutments  that  face  the  double 
dwelling  on  both  fronts,  the  jury  should  have  been  told  to 
disregard  it 

The  alleged  obstruction  to  access  to  the  plaintiff's  premises 
was  not  supported  in  the  least  degree  by  the  evidence.  There 
was  in  fact  no  pretense  that  any  obstruction  existed  in  the 
streets  or  on  the  surface;  but  it  was  alleged  on  the  trial  that 
horses  might  take  fright  at  the  passage  of  trains  over  the 
bridge  twenty-three  feet  above  the  surface,  and  that  persons 
who  would  otherwise  come  to  the  plaintiff's  double  dwelling 
with  wagons  or  carriages  might  be  deterred  from  coming,  by 
fear  that  their  horses  would  be  frightened  by  trains  on  the 
overhead  crossing  and  become  unmanageable.  This  is  not 
an  obstruction  to  access.  It  is  too  well  settled  to  need  a  cita- 
tion of  authorities,  that  mere  exposure  to  noise,  smoke,  dust, 
and  the  danger  of  horses  becoming  frightened  by  a  moving 
train  is  not  an  actionable  injury.  Such  an  exposure  is  an 
inconvenience,  and  sometimes  a  source  of  danger,  to  all  per- 
sons who  live  near  a  railroad,  or  who  have  occasion  to  travel 
along  a  street  that  is  crossed  by  one.  Such  an  inconvenience 
or  danger  is  common  to  many  persons,  but  special  to  none. 
It  may  be  greater  to  those  who  live  or  do  business  near  the 
line  of  the  road,  but  it  affects  all  who  have  occasion  to  come 
near  it,  or  pass  along  it,  or  over  or  under  it  It  is  the  same 
in  kind,  though  greater  in  degree,  as  the  inconvenience  arising 
from  the  noise,  confusion*  and  dust  incident  to  travel  upon  a 


730  JoNEB  V.  Eais  src.  B.  R.  Co.  [Penn. 

paved  street  or  a  common  highway.  It  is  the  necessary  le- 
fiult  of  the  lawful  operation  of  a  railroad,  and  part  of  the  price 
paid  by  society  for  the  increased  speed  and  convenience  in 
the  transportation  of  persons  and  property  which  it  affords. 
This  subject  should  have  been  withdrawn  from  the  jury. 
There  was  no  actionable  interference  with  access  to  plaintiff's 
property. 

It  is  urged  that  the  new  constitution  requires  a  different 
holding,  and  that  Pennsyhania  R.  R.  Co.  v.  Duncan^  111  Pa. 
St  854,  and  the  cases  following  it,  have  so  determined.  We 
do  not  think  so.  The  constitution  makes  the  person  or  cor- 
poration exercising  the  right  of  eminent  domain  liable  to  make 
*' just  compensation  for  property  taken,  injured,  or  destroyed 
by  the  construction  or  enlargement  of  their  works."  Property 
is  ^^  taken ''  by  an  entry  upon  and  an  appropriation  of  it  as  in 
the  ordinary  case  of  location.  It  is  ^*  injured  "  by  obstructing 
access,  as  in  Duncan's  case,  or  drainage,  as  in  Ziemer's  case. 
It  is  destroyed,  although  not  touched  directly,  when  the  result 
of  construction  is  to  prevent  its  use,  as  in  Manongakda  Aavi- 
gation  Co.  v.  Coons,  6  Watts  &  S.  101.  The  injury  results  in 
these  cases  from  the  construction  of  the  works  of  the  corpora- 
tion.  But  in  the  case  of  a  valuable  country  hotel,  the  busi- 
ness of  which  was  destroyed  by  the  change  of  travel  from 
wagons  to  trains  as  the  result  of  the  operation  of  a  railroad, 
the  plaintiff  was  held  to  be  remediless,  although  the  value  of 
his  property  was  destroyed.  In  many  instances  business  has 
been  diverted  from  towns  and  villages,  and  the  value  of  prop- 
erty therein  seriously  impaired,  as  a  result  of  the  operation  of 
a  railroad  through  or  near  them,  but  the  owners  of  such 
property  have  no  cause  of  action  against  the  railroad  com* 
pany  on  that  account. 

The  expression  of  the  chief  justice  in  Walsh's  case,  on 
which  so  much  reliance  seems  to  be  put,  was  intended  to  ex- 
press, and  we  think  does  clearly  express,  a  very  different 
thought.  The  injury  complained  of  in  that  case  was  an  ob- 
struction in  the  way  of  access  to  the  building.  The  building 
was  upon  a  street  corner.  The  tracks  of  the  railroad  were 
laid  close  to  the  curbstone  on  one  of  the  streets  on  which  the 
building  fronted,  and  directly  across  the  other.  The  defense 
was,  that  the  rails  were  laid  on  the  same  grade  with  the  pave- 
ment, and  that  the  pavement  had  been  relaid  with  belgian 
blocks  between  the  rails  and  on  each  side  of  the  track,  so  that 
the  railroad  presented  no  obstruction  to  the  use  of  the  street 
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for  carriages.  We  said,  in  reply,  that  the  word  '*  construction  " 
included  not  only  the  movement  of  earth,  and  the  laying 
down  of  rails  upon  a  road-bed,  but  the  character  and  purpose 
of  the  structure.  Two  parallel  iron  rails,  in  themBelves  con- 
sidered, might  present  little  or  no  obstacle  in  the  way  of  ac- 
cess to  the  building;  but  the  structure  was  a  railroad,  built 
for  the  purpose  of  moving  trains  of  cars  by  means  of  loco- 
motive-engines; and  whether  it  obstructed  access  or  not,  de- 
pended, not  merely  on  the  position  of  the  rails,  but  also  upon 
the  use  for  which  they  were  intended.  Not  to  take  the  use  of 
the  rails  into  consideration,  the  chief  justice  well  said  would 
be  to  take  too  narrow  a  view  of  the  constitutional  provision. 
The  business  authorized  by  the  charter  of  a  railroad  corpora- 
tion is  the  carriage  of  persons  and  goods.  The  work  of  con- 
struction is  provided  for  as  an  indispensable  preliminary.  A 
road  must  be  built  before  it  can  be  operated.  The  manner 
and  the  purpose  of  construction  are  to  be  considered  in  deter- 
mining questions  relating  to  damages;  but  in  the  operation  of 
its  road,  a  company  is  liable  only  for  negligence  or  malice. 
Smoke,  dust,  and  noise  are  the  usual,  and  in  the  present 
state  of  knowledge  on  the  subject  the  necessary,  consequences 
ef  the  use  of  steam  and  the  movement  of  trains,  just  as  noise 
and  dust  are  the  consequences  of  the  movement  of  drays  and 
carts  over  an  ordinary  highway.  The  resulting  inconvenience 
and  discomfort  are  in  both  cases  damnum  abeqite  injuria: 
Pennsylvania  R.  B.  Co,  v.  Lippincott^  116  Pa.  St  472;  2  Am. 
St  Bep.  618;  Pennsylvania  R.  R.  Co.  v.  Marchant,  119  Pa.  St 
£41;  4Am.  St  Rep.  669. 

We  are  thus  brought  to  the  conclusion  that  the  plaintiff's 
eause  of  action  rests  on  the  new  servitude  imposed  by  the  con- 
struction of  the  overhead  crossing,  and  the  damage  he  sustains 
in  consequence.  The  company  had  the  right,  under  its  char- 
ier and  the  municipal  consent,  to  enter  and  cross  the  high- 
way without  liability  to  the  plaintiff,  provided  it  could  do  so 
without  subjecting  his  property  to  any  servitude  which  the 
public  easement  then  existing  did  not  impose.  But  the  ele- 
vated crossing  overhanging  so  much  of  his  land  as  is  covered 
by  the  highway  does,  to  some  extent,  impose  an  additional 
servitude  upon  his  property.  While  the  streets  remain  on 
the  surface,  the  use  of  the  space  above  them  by  the  defendant 
does  not  interfere  with  the  plaintiff's  use  of  his  property  that 
is  subject  to  the  public  easement;  and  the  probability  of  the 
vacation  of  the  streets  in  the  built-up  part  of  the  city  is  so 
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Blight  as  scarcely  to  deserve  coasideration.  But  if  thiB  ele- 
vated crossing  does  to  any  appreciable  extent  exclode  light 
and  air  from  the  double  dwelling,  or  affect  the  value  of  his 
property  by  reason  of  any  additional  servitude  imposed  upon 
it,  for  the  injury  so  sustained  the  plaintiff  may  recover,  be- 
cause such  injury  is  the  result  of  the  construction  of  the  de- 
fendant's railroad. 

Little  need  be  said  of  the  remaining  ^assignments  of  error. 
Several  of  them  are  directed  against  the  admission  of  wit- 
nesses to  speak  of  the  value  of  the  plaintiff's  property  and  its 
depreciation.  The  appellant  contends  that  expert  testimony 
is  needed  to  determine  the  value  of  city  property,  but  we  have 
not  BO  held.  The  value  of  a  house  or  a  piece  of  ground  is  a 
subject  upon  which  all  persons  familiar  with  the  property  who 
have  formed  an  opinion  are  competent  to  speak.  The  value 
of  their  opinions  will  depend  on  the  extent  of  their  familiarity 
with  surrounding  property  and  the  prices  asked  and  paid  for 
it,  but  this  is  for  the  jury  to  determine:  Pennsylvania  etc  R,  K 
Co.  V.  Bunnelly  81  Pa.  St.  414;  Curtin  v.  Nittany  Valley  R.  A 
Co,f  135  Pa.  St.  20.    These  assignments  are  not  sustained. 

The  ninth  assignment  is  to  the  action  of  the  learned  judg9 
in  submitting  to  the  jury  the  question  whether  the  overhead 
crossing  presented  an  actual  obstruction  to  access  to  the 
plaintiff's  property.  There  was  no  evidence  of  the  existenoe 
of  any  such  obstruction,  unless  mere  exposure  to  the  danger  of 
horses  being  frightened  by  passing  trains  twenty-three  £eet 
above  the  surface  of  the  highway  was  such  an  obstruction. 
As  it  is  well  settled  by  the  cases  already  cited  that  it  is  not^ 
the  question  .should  not  have  been  submitted. 

Nor  was  the  amount  of  the  verdict  to  be  fixed  by  a  com* 
parison  of  the  value  of  the  plaintiff's  property  before  the  de- 
fendant's railroad  was  built,  and  after.  The  occupation  of 
the  corners  fronting  his  own  across  Washington  Avenue  and 
New  Street  may  have  affected  the  value  of  his  property  qaite 
seriously.  So  might  the  erection  of  a  brewery,  or  a  livery-sta- 
ble, or  a  factory  upon  the  same  corners;  but  the  plaintiff  would 
have  been  without  remedy.  So  the  mere  proximity  of  a  rail- 
road, with  its  burden  of  tra69c,  may  render  dwelling-houses 
less  desirable,  and  diminish  their  market  value,  without  im- 
posing any  liability  on  the  railroad  company  for  the  loss  sus- 
tained by  their  owners.  The  inquiry  in  this  ease  should  have 
been  confined,  as  we  have  already  seen,  to  the  injury  inflicted 
by  means  of  the  additional  servitude  imposed  upon  the  plain- 
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tiff's  property  by  the  defendant  corporation.  The  building  of 
abutments  on  its  own  land  imposed  no  servitude  on  that  of 
the  plaintiff.  The  mere  proximity  of  its  road,  so  that  the  noise 
of  passing  trains  could  be  heard,  or  the  dust  and  smoke  there- 
from be  noticeable,  imposed  no  servitude.  The  only  legal 
ground  of  complaint  grows  out  of  the  overhanging  of  so  much 
of  the  land  to  which  the  plaintiff  has  title  as  is  occupied  at 
the  surface  by  the  streets.  This  is  a  new  servitude,  which, 
standing  apart  from  all  other  considerations,  except  such  as 
grow  legitimately  out  of  the  character  of  the  bridge  and  its 
effect  upon  the  plaintiff's  dwelling  and  lot,  constitutes  the 
ground  for  a  recovery.  The  question  is,  What  has  the  defend- 
ant added  to  the  public  easement?  What  new  burden  has 
it  put  upon  the  plaintiff's  property  by  overhanging  the  inter- 
section with  its  bridge?  The  answer  furnishes  the  correct 
measure  of  the  plaintiff's  injury,  and  of  his  right  to  compen- 
sation. 

The  judgment  of  the  court  below  is  now  reversed  for  the 
reasons  given  in  the  foregoing  opinion,  and  a  venire  facicis  de 
novo  awarded.  ^^_^ 

« 

Railboad  CoMPANns  —  Occupation  of  Crrr  Strkstb.  —  Tliat  the  oon* 
■tniction  of  a  steam-railroad  in  a  street  is  the  imposition  of  an  additional 
■ervitade  thereon,  see  cases  cited  in  the  note  to  VanderBp  v.  Grand  Hapidg, 
16  Am.  St.  Rep.  612.  Later  cases  to  the  same  point  are  Hodges  ▼.  Seaboard 
etc  R'y  Co.,  88  Va.  653;  Burkham  ▼.  Ohh  etc  R'y  Co.,  122  Ind.  344;  Hoaen- 
thai  r.  Taylor  etc  R*y  Co,,  79  Tez.  325  (a  case  where  drainage  was  interfered 
with).  If  a  member  of  a  city  council  votes  for  an  ordinance  authorizing  a 
railway  company  to  constmot  its  road  in  a  street,  his  assent  is  referable 
only  to  the  pnblic  easement,  and  not  to  his  own  private  rights  of  prop- 
arty:  Lamm  ▼.  Chicago  eU,  S'y  Co,,  45  Minn.  72.  The  rights  and  interest 
of  an  abutting  owner  must  be  obtained  by  his  express  consent,  or  by  tho 
exercise  of  eminent  domain:  TheobaJld  v.  LouUvUU  etc,  R*y  Co.,  66  Miss.  279; 
14  Am.  St  Rep.  564.  The  rule  that  compensation  need  not  be  made  to  an 
abutting  owner,  if  the  fee  is  in  the  city,  is  illustrated  by  numerous  oases 
collected  in  the  note  to  Vandeiiip  ▼.  Grand  Rapids,  16  Am.  St.  Rep.  613. 
But  this  rule  is  to  be  taken  with  the  qualification  that  the  company  is 
liable  in  damages  if  the  access  of  the  abutting  owner  to  his  land  is  ob- 
structed: Fobea  r,  Rome  etc  R,  R  Co,,  121  N.  Y.  505;  Reining  ▼.  New  York 
tie.  Ry  Co,,  128  N.  Y.  157;  Kansas  etc  R"y  Co,  ▼.  Mahler,  45  Kan.  565; 
Herndon  ▼.  Kansas  etc  R*y  Co.,  46  Kan.  560.  In  New  York  it  is  held  thai 
the  erection  and  ope(ation  of  sn  elevated  railroad  is  an  interference  with 
the  beneficial  enjoyment  of  his  easements  in  the  street  on  which  his  prop* 
erty  fronts*  though  he  has  no  title  therein:  Ahendroth  ▼.  Manhattan  R^y  Co,, 
122  N.  Y.  1;  19  Am.  St  Rep.  461;  Bokai  ▼.  Metropolitan  etc  Sty  Co.,  129 
N.  Y.  576. 

Railroad  Companies — Damages  for  Injuries  to  Propertt  or  Abut- 
ting Owner.  —  If  the  abutting  owner  is  merely  inconvenienced,  or  suffers 
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tome  remote  consequential  injary,  by  the  oonatrnction  of  a  niilroed  along 
tiie  street,  it  is  damnum  absque  htfuria:  FuUom  ▼.  Short  B<mU  iTjr  etc  Co., 
85  Ky.  640;  7  Am.  St.  Rep.  619;  Pamaylrania  Co,  ▼.  Penntylvatua  eic  B.R. 
Ca,  151  Pa.  St.  334;  past,  p.  762;  the  general  rale  being,  that  where  a  pnblio 
nee  authorised  by  law  takes  no  land  of  an  indiyidnal,  but  merely  affects  liim 
by  its  proximity,  the  necessary  annoyanoes  of  that  nee  famish  no  basia  for 
damages:  American  Bank  Note  Oo.  v.  New  York  eie.  R,  B.  Co.,  129  N.  7.  SSOL 
An  aba t ting  owner,  however,  may  recover  for  the  damages  oansed  by  the 
darkening  and  pollution  of  the  air  of  the  street  by  the  smoke,  dnst»  cinden^ 
etc,  proceeding  from  the  railroad,  even  though  the  fee  of  the  street  is  in  the 
eity:  Adams  v.  Chicago  etc,  B.  R.  Co,,  39  Minn.  286;  12  Am.  Siw  Rep.  Mi; 
otting  and  approving  Story  v.  New  York  etc  B.  B,  Co.,  90  N.  T.  122;  4S 
Am.  Rep.  146,  and  Lahr  v.  MeiropolUan  eU.  B'yCo.,  104  N.  Y.  26a  So,  alse^ 
in  Omaha  etc.  B,  B.  Co,  v.  Janecek,  30  Neb.  276,  27  Am.  St.  Rep.  399,  it 
was  held  that  where  an  abutting  owner  ban  sustained  special  damages  by 
the  construction  and  operation  of  a  railroad  near  his  land,  in  excess  off  the 
damages  sustained  by  the  pnblio  generally,  he  is  entitled  to  recover  com- 
pensation therefor,  and  that  the  noise^  jar  to  his  house,  smoke,  soot^  and 
cinders  from  passing  trains  are  proper  elements  of  damage. 

Railroad  Companibb  —  Valub  ov  Propkrtt,  how  Psotbd.  ^  Hist 
familiarity  with  the  property  to  be  valued  qualifies  a  witness  to  express  a 
judgment  as  to  the  value  of  property,  see  Hangenr.  Haehemeister,  114  N.  T. 
666;  11  Am.  St  Rep.  691;  Burlington  etc.  J?>  v.  White,  28  Neb.  166;  NemuU 
etc,  B.  B.Co.  V.  De  Lissa,  103  Mo.  125;  Minnesota  etc.  B*y  etc.  Co.  v.  Obtdt,  45 
Minn.  468;  San  Antonio  etc,  B^y  Co,  v.  Buby,  80  Tex.  172.  For  other  eases, 
see  note  to  Leroy  etc  B'y  Co.  v.  Hawk,  7  Am.  St.  Rep.  566.  On  the  qnestioa 
•f  the  competency  of  witnesses  to  give  an  opinion  directly  as  to  the  amount 
of  damages  which  may  be  recovered,  there  is  a  conflict  of  authority.  In 
BaUway  v.  Combs,  51  Ark.  324,  the  court  took  the  ground  that  as  the 
opinion  of  a  witness  is  admissible  to  prove  the  value  of  a  tract  of  land  be- 
fore and  after  the  oonstruotion  of  a  railroad  through  it,  he  may  also  state  to 
what  extent,  in  his  judgment,  the  land  is  damaged  by  the  right  of  way,  the 
amount  of  damages  recoverable  being  merely  the  difference  between  the  two 
values,  and  that  being  obtained  by  simple  computation.  Compare  Dwrham 
etc  B.  B.  Co,  Y.  Trustees,  104  N.  G.  525.  On  the  other  hand,  in  Jfortf- 
mer  v.  Manhattan  B*y  Co,,  129  N.  T.  81,  it  was  held  that  a  question  ad« 
dressed  to  an  expert,  asking  him  to  give  his  opinion  as  to  the  extent  to 
which  the  rental  value  of  the  property  was  diminished  by  the  oonstrnction 
of  an  elevated  track  and  the  passage  of  trains  thereon,  was  objectionable,  as 
seeking  to  substitute  the  opinion  of  the  witness  for  the  judgment  of  the  jury. 
To  the  same  effect  are  Thompson  v.  Pennsylvania  R.  B.  Co.,  51  N.  J.  L.  4^ 
and  Chicago  etc  B.  B.  Co*  y,  Muller,  45  Kan.  85.  Where  a  witness  is  allowed 
to  testify  as  to  the  amount  of  damages,  he  is  not  required  to  state  the  rea- 
sons or  grounds  on  which  he  bases  his  estimate,  but  may  be  asked  for  such 
reasons  by  the  party  calling  him,  or  may  be  oross-examined  aa  to  them  by 
the  opposing  oonnselt  i^ono  t.  Vami,  81  CbL  889. 
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Campbell  v,  Sherman. 

[Ua  PlMMSYLTANIil  BTATB,  70.] 

BuBsniHiP.  — Failvbs  of  Crxditob  to  Kbyiyx  Jitdgmxht  does  not  re* 
1mm  a  mrety,  in  the  absence  of  an  ezpren  agreement  that  sooh  Jndg* 
ment  shonld  be  kept  reeved  for  his  benefit. 

8nRXTT8Hip  —  What  Orbatbs.  — A  bond  with  warrant  of  attorney  to  eon* 
leM  jadgment^  giren  to  secnre  payment  of  judgments  assigned  to  the 
obligee^  and  expressly  proyiding  that  it  Is  to  remain  in  foroe  nntil  the 
whole  snm  is  paid,  creatM  a  ooiitract  of  suretyship  on  the  part  of 
the  obligor,  and  does  not  constitute  him  a  mere  guarantor. 

SraSTT  AND  GuABAiiTOR  —  DivwvREJXom  BBTWKBii.  ~  A  Contract  of  surety* 
ship  creates  a  direct  liability  to  the  creditor  for  the  act  to  be  performed 
by  the  debtor,  but  a  contract  of  guaranty  creatM  a  liability  only  for  his 
ability  to  perform  snch  ad  A  surety  is  an  insurer  of  the  debt|  while 
a  guarantor  is  only  an  insurer  of  the  solvency  of  the  debtor. 

J»  0*  ScouUriy  for  the  appellant. 

E,  M.  Dunham^  for  the  appellee. 

McCoLLUM,  J.  On  the  Ist  of  January,  1887,  J.  A.  Hornet, 
the  appellant,  bought  of  Adam  Sherman  two  judgments 
against  A.  R.  Robbins,  on  which  there  was  then  an  unpaid 
balance  of  $592.38,  and  they  were  duly  assigned  to  him.  At 
the  same  time  he  loaned  to  Sherman  $266.62.  To  secure  the 
payment  of  the  judgments  and  the  money  loaned,  he  receiyed 
the  bond  of  Sherman  in  the  sum  of  $859,  on  which,  by  virtue  of 
the  warrant  of  attorney  contained  therein,  judgment  was  en- 
tered January  3, 1887.  On  a  distribution  of  the  proceeds  of  a 
■ale  by  the  sheriff  on  the  13th  of  September,  1890,  of  the  real 
estate  of  Sherman,  the  appellant  claimed  to  apply  on  his  judg- 
ment the  fund  remaining  after  paying  costs  and  prior  liens. 
The  subsequent  lien  creditors  of  Sherman  admitted  that  the 
appellant  was  entitled  to  receive  the  sum  loaned,  with  interest 
thereon,  but  contended  that  Sherman  was  released  from  lia- 
bility as  to  the  balance,  because  of  the  appellant's  failure  to 
revive  the  Robbins  judgments.  To  this  the  appellant  an- 
swered that  his  omission  to  revive  these  judgments  did  not  re- 
lease Sherman,  and  that  if  it  did  tlu9  creditors  could  not  take 
advantage  of  it  on  distribution.  The  conclusion  reached  by 
the  learned  auditor  was,  that  he  could  not,  at  the  instance  of 
the  lien  creditors,  set  aside  or  disregard  the  judgment  on  the 
showing  before  him,  but  that  Sherman  might,  in  an  appropri- 
ate proceeding,  rely  on  the  appellant's  negligence  as  a  defense 
to  it.  The  learned  president  of  the  common  pleas  thought 
that  this  defense  could  be  successfully  made  before  the  au- 
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ditor  by  the  lien  creditors,  and  the  fund  was  accordingly 
awarded  to  them. 

In  reviewing  the  decision  of  the  court  below,  the  first  impor- 
tant inquiry  is,  whether  the  obligation  of  Sherman  in  respect 
to  the  Robbins  judgments  was  that  of  a  surety  or  of  a  guaran- 
tor. If  he  was  a  surety,  he  was  not  released  from  liability  by 
the  negligence  of  the  appellant,  and  the  contention  concerning 
the  powers  of  the  auditor  has  nothing  to  rest  upon.  It  is  well 
settled  that  mere  forbearance,  however  prejudicial  to  a  surety, 
will  not  discharge  him,  and  that  the  failure  of  a  creditor  to 
revive  a  judgment  does  not  release  the  surety,  unless  there 
was  an  express  agreement  that  it  should  be  kept  revived  for 
his  benefit:  Winton  v.  Little^  94  Pa.  St.  64;  United  States  v. 
Simpson,  3  Penr.  &  W.  437;  24  Am.  Dec.  331.  We  think  the 
undertaking  of  Sherman  was  that  of  a  surety.  His  bond  in- 
cluded the  money  loaned  and  the  balance  due  on  the  Robbing 
judgments,  and  by  its  express  terms  was  to  remain  in  force 
until  the  whole  sum  was  paid.  The  written  conditions  in 
the  bond  define  the  liability  of  the  obligor,  and  we  cannot  add 
to  them,  by  implication,  a  condition  which  would  render  them 
nugatory.  The  written  condition  applicable  to  this  conten- 
tion is,  that  if  the  judgments  '*  shall  be  paid  in  full  by  the 
said  A.  R.  Robbins,  his  heirs  and  assigns,  to  the  said  J.  A. 
Hornet,  then  this  obligation  to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue.''  The  appellant  purchased 
the  judgments  on  the  agreement  of  his  vendor  to  pay  them  if 
Robbins  did  not.  It  was  a  contract  of  suretyship,  and  not  of 
technical  guaranty,  on  which  he  parted  with  his  money.  On 
the  failure  of  Robbins  to  pay  the  judgments  at  maturity,  he 
was  at  liberty  to  proceed  directly  against  the  surety.  He 
was  not  bound  to  resort  to  legal  proceedings  against  Robbins, 
or  to  show  that  they  would  have  been  unavailing,  in  order  to 
sustain  process  upon  the  bond.  He  was  under  no  legal  duty 
to  the  surety  to  revive  the  judgments,  unless  requested  to  do 
so;  and  as  no  such  request  was  made,  negligence  in  this 
particular  cannot  be  imputed  to  him. 

The  law  on  this  subject  is  stated  by  Agnew,  J.,  in  Reigari 
v.  White,  62  Pa.  St.  440,  as  follows:  **  A  contract  of  suretyship 
is  a  direct  liability  to  the  creditor  for  the  act  to  be  performed 
by  the  debtor,  and  a  guaranty  is  a  liability  only  for  his  ability 
to  perform  this  act.  In  the  former  the  surety  assumes  to  per- 
form the  contract  of  the  principal  debtor  if  he  should  not;  and 
in  the  latter  the  guarantor  undertakes  that  his  principal  can 


Oct.  1892.]  Campbeui  v.  SHSBicAir.  737 

perform,  —  that  he  is  able  to  do  so.  From  the  nature  of  the 
former,  the  undertaking  is  immediate  and  direct  that  the  act 
shall  be  done,  which,  if  not  done,  makes  the  surety  responsible 
at  once;  but  from  the  nature  of  the  latter,  non-ability — in  other 
words,  insolvency  —  must  be  shown/'  In  Kramph^s  Et^x  v. 
Hatz^B  E^rSy  62  Pa.  St.  625,  Woodward,  C.  J.,  discussing  the 
some  subject,  said:  **The  contract  of  a  guarantor  is  to  be  care- 
fully distinguished  from  that  of  a  surety;  for  whilst  both  are 
accessory  contracts,  and  that  of  a  surety  in  some  sense  condi- 
tional, as  that  of  a  guarantor  is  strictly  so,  yet  mere  delay  to 
sue  the  principal  debtor  does  not  discharge  a  surety.  The 
surety  must  demand  proceedings,  with  notice  that  he  will 
not  continue  bound  unless  they  are  instituted:  Cope  v.  Smithy 
8  Serg.  <fe  R.  110;  11  Am.  Dec.  682.  By  his  contract  he  un- 
dertakes to  pay  if  the  debtor  do  not,  —  the  guarantor  under* 
takes  to  pay  if  the  debtor  cannot  The  one  is  an  insurer  of 
the  debt;  the  other  an  insurer  of  the  solvency  of  the  debtor. 
It  results,  as  a  matter  of  course,  out  of  the  latter  contract,  that 
the  creditor  shall  use  due  diligence  to  make  the  debtor  pay; 
and  failing  in  this,  he  lets  go  the  guarantor."  The  foregoing 
extracts  from  the  opinions  of  eminent  Pennsylvania  jurists 
draw  with  remarkable  clearness  and  precision  the  distinction 
between  a  contract  of  suretyship  and  a  contract  of  guaranty, 
and  accurately  define  the  respective  rights  and  obligations  of  a 
surety  and  a  guarantor.  There  has  been  no  departure  by  this 
oourt  from  the  principles  announced  in  them,  and  they  sus- 
tain the  contention  of  the  appellant  that  his  omission  to  revive 
the  Bobbins  judgments  did  not  affect  Sherman's  liability  on 
his  bond.  It  follows  that  it  was  error  to  award  the  fund  to 
the  subsequent  lien  creditors. 

Decree  reversed,  and  record  remitted  to  the  court  below,  with 
direction  to  distribute  the  fund  in  accordance  with  this  opin- 
ion.   The  costs  of  this  appeal  to  be  paid  by  the  appellees. 


SUBSTTIHIP.  —  RSLBASX  OV  SURITT  BT  iNDULaXNOB  OF  PRINCIPAL:   Sm 

note  to  Okie  v.  Spencer,  30  Am.  Deo.  257, 258.  Release  by  accepting  non-nego- 
tiabU  note  of  principal:  See  note  to  Lindeman  v.  Rosenfield,  33  Am.  Rep.  85, 
86w  Unleea  there  ia  an  agreement  binding  upon  the  creditor  to  gire  time 
to  the  principal  debtor,  the  sarety  is  not  discharged  by  forbearance  to  saei 
8meed  ▼.  WhUe,  3  J.  J.  Marsh.  525;  20  Am.  Dec.  175;  SmUh  ▼.  Tunno,  1  McCord 
Bq.  443;  16  Am.  Dec  617;  United  SUUes  ▼.  Simpson^  3  Penr.  &  W.  437;  24  Am, 
Dea  331;  nor  by  mere  indulgence:  Burke  ▼.  Cruger,  8  Tez.  66;  58  Am.  Deo. 
102;  Marth  ▼.  Pope,  6  Ala.  532;  41  Am.  Dec.  66;  Brmagar  r.  PhilUpa,  1 R  Mon. 
883;  36  Am.  Dea  575;  Obemdor/v,  Union  Bank,  3  Md.  126;  1  Am.  Rep.  SI. 
Neioeil  ▼.  Homer,  4  How.  (Miss.)  684;  35  Am.  Dea  415;  nor  by  mw  delajr 
9&  Rbp.,  Vol.  XXXI  -47 
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to  prosecute:  Cagton  v.  Dunhp,  Rich.  Eq.  Cba  77;  IS  Am.  Deo.  104;  JTtnf 
▼.  Bridgham^  2  Pick.  581;  13  Am.  Dec.  458;  PoRee  Jurp  ▼.  Ham^  8  La.  41; 
SO  Am.  Dec  294;  Cooper  ▼.  Wilcox,  2  Dev.  &  B.  Eq.  90;  82  Am.  Dec  695; 
Carter  ▼.  Joties,  5  Ired.  Eq.  196;  49  Am.  Dec  425;  Wrigki  r.  Tett.  13  Ark. 
503;  58  Am.  Dec  336;  Cook  r.  Southwiek^  9  Tez.  615;  60  Am.  Dec  18L 
The  general  rule  underlying  these  oases  is  thus  expressed  in  a  recent  o^e: 
A  oreditor  does  not  lose  his  right  to  hold  the  snrety  by  inactioa  or  passlvs- 
nessi  except  in  eases  where  the  surety  has  taken  saeh  steps  as  compel  the 
oreditor  to  proceed  or  lose  his  claim:  Bamea  v.  Mowrjf,  129  Ind.  66&  Thas 
tha  mere  omission  by  the  holder  of  a  note  to  present  it  to  the  aaaignee  ^sc 
the  benefit  of  creditors)  of  the  principal  creditor  will  not  diacharge  the 
snrety:  Dge  v,  Dye^  21  Ohio  St.  86;  8  Am.  Kep.  40;  nor  is  a  aarety  dia- 
eharged  by  the  creditor'a  failure  to  present  a  claim  to  the  administrator  of 
the  deceased  principal  within  the  time  prescribed  by  law:  Johnmm  ▼.  PUaOent 
Bank,  4  Smedes  &  M.  165;  43  Am.  Dec  480;  Minier  T.  Branch  Bamt,  23  Alib 
762;  58  Am.  Dec  315;  AMg  r.  JohnaUm,  23  Ark.  163;  79  Ain.  Dec  102. 

SuRSTTBUiP  ASD  GuABANTT  —  DiFyscENCfl  BBTWXior. — The  word  *'a^ 
earity  "  indicates  an  obligation  to  stand  for  the  sum  absolutely,  nnlesa  dis- 
eharged  by  the  supine  negligence  of  the  obligee  after  notioe,  while  the  word 
''guaranty"  imports  a  conditional  liability,  if  dae  steps  are  taken  against 
the  principal:  Marberger  ▼.  Poiti,  16  Pa.  St.  9;  55  Am.  Dec  479.  Tbe  dia- 
tinotion  is  also  explained  in  Sturget  ▼.  Bank  qf  CirdtwiUe,  11  Ohio  St^  153;  78 
Am.  Dec  296.  McMUlanY.  BuWa  Head  Banl^  32Ind.  11, 2  Am.  Rep.  323^  was 
%  ease  in  which  the  given  contract  was  held  to  be  one  of  aoretyship^  net  ef 
guaranty. 
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Bbwabb— Wrut  EABHSD^VioLATioir  ov  ELBonov  liAWiL— A  rawwl 
oflfored  for  the  conviction  of  persona  for  offiposea  theraafter  oeeiButlsd 
against  election  laws  is  earned  by  the  prosecution  of  and  a  plan  ef 
guilty  by  one  accused  of  auoh  crime,  although  senteoee  is  suspended  and 
punishment  is  never  imposed. 

Obimihal  Law — CoNVioriON.  —  A  plea  of  gailty  by  or  Terdiot  agatnat  eoe 
accused  of  crime  is  a  oonviotioo. 

Ebward — CoNaiDBRATioN.  —  Patmkett  of  a  reward  offered  for  tiie  eonri^ 
tion  of  a  person  for  an  offense  thereafter  oonmiitted  against  eleotion 
laws  cannot  be  resisted  on  the  ground  of  want  of  oonaideratioiif  when  a 
person  accused  of  auch  crime  has  been  prosecuted  to  a  plea  of  guilty 
in  good  faith. 

Bjewabd  —  PuBLio  PoLiOT.  —  An  offer  of  reward  for  tlie  conviction  of  per^ 
sons  for  offenses  thereafter  committed  against  eleotion  lawa  ia  not  void 
as  against  public  policy. 

E.  L,  Keenan  and  M,  F.  EllioU^  tat  tlie  appellant 

John  O.  Johnson  and  J.  M,  MeClwre^  for  the  appell6a» 

Pazson,  C.  J.    This  case  was  fought  step  by  step  In  the 
court  below,  and  pressed  with  much  zeal  and  ability  here. 
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The  specificationB  of  error  are  too  numerous  to  be  considered 
in  detail  Several  of  them  are  to  the  admission  of  evidence; 
the  remainder  to  answers  to  points,  and  the  charge  of  the 
court. 

The  facts  may  be  summarized  as  follows:  During  the  polit- 
ical campaign  of  1882,  the  appellant  (defendant  below)  was 
chairman  of  the  Democratic  state  committee.  It  is  alleged 
that  as  such  chairman  he  caused  to  be  published  an  adver- 
tisement offering  a  reward  of  one  thousand  dollars  *'  for  the 
prosecution  and  conviction  of  persons  who  violate  any  of  the 
statutes  of  this  commonwealth  against  bribery  or  corrnption 
at  elections";  that,  later  in  the  campaign,  he  visited  Bradford, 
McKean  County,  and  in  a  political  speech  there  be  declared 
that  his  committee  proposed  to  put  a  stop  to  bribery  and  cor- 
ruption at  elections,  and  that  he  had  one  thousand  dollars  to 
pay  for  the  arrest  and  conviction  of  persons  who  violate  the 
election  laws  at  the  coming  election.  It  further  appeared  that 
one  B.  J.  Wilmoth,  the  plaintiff  below,  on  the  night  before  the 
election,  obtained  from  £•  N.  Howard,  a  tax  collector  of  Brad- 
ford township,  a  tax  receipt  purporting  to  have  been  issued 
to  B.  8.  Johnson,  a  fictitious  person;  that  Wilmoth  paid  him 
for  it,  and  obtained  from  him  at  the  same  time  a  number  of 
blank  tax  receipts;  that  he  at  once  arrested  Howard  and  had 
him  bound  over  to  appear  at  court.  He  was  subsequently  in- 
dicted for  the  offense,  to  which  he  pleaded  guilty;  whereupon 
the  court  of  quarter  sessions  suspended  sentences;  the  defend- 
ant was  allowed  to  go  without  day,  and  no  punishment  has 
ever  been  imposed  upon  him.  It  was  alleged,  however,  that 
be  was  required  to  pay  the  costs. 

This  suit  was  brought  in  the  court  below  by  Wilmoth 
against  the  defendant  to  recover  the  reward  of  one  thousand 
dollars  offered  by  the  latter.  The  defendant  refused  to  pay,  on 
the  grounds  that  the  prosecution  had  not  been  bona  fide;  that 
the  plaintiff  had  procured  the  offense  to  be  committed;  and 
that  his  offer  of  reward  did  not  contemplate  the  payment  of 
persons  for  procuring  violations  of  the  law. 

The  bona  fides  of  the  prosecution  was  fairly  submitted  to 
the  jury.  The  learned  judge  below  instructed  them,  in  his 
charge,  as  follows:  ^I  have  no  hesitation  in  saying  that  if 
Wilmoth  induced  this  man  to  commit  a  crime,  either  by  him- 
aelf  or  those  he  employed,  by  any  trick  or  device  or  artifice, 
induced  him  to  do  a  thing  that  he  would  not  have  done  of  his 
own  volition  and  own  mind,  there  could  be  no  recovery.    But 
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if  he  simply  went  to  him  and  asked  him  for  a  tax  receipt,  and 
that  was  all  he  did,  and  it  was  famished  him,  I  don't  think 
that  that  was  such  a  trick  or  artifice  as  makes  it  improper  or 
illegal  that  Mr.  Wilmoth  should  recover  the  reward  alleged  to 
have  been  offered." 

In  view  of  this  charge,  we  must  regard  this  branch  of  tha 
case  as  disposed  of  by  the  verdict  of  the  jury. 

It  was  further  contended  by  the  appellant  that  there  was  no 
conviction  within  the  meaning  of  the  offer;  that  the  conviction 
is  only  complete  when  followed  by  the  judgment  of  the  court. 
Upon  this  point  we  have  been  furnished  with  an  elaborate 
argument  on  both  sides.  It  is  not  needed  that  we  should  en- 
ter upon  a  discussion  of  the  meaning  of  the  word  *'  convic- 
tion "  in  its  technical  sense.  We  must  regard  it  aa  it  was 
probably  intended  to  be  used,  in  its  popular  sense.  In  com* 
mon  parlance,  a  verdict  is  called  a  conviction:  Smith  y.  Caw^ 
monwealthf  14  Serg.  &  R.  69.  In  this  case  there  was  mora 
than  a  verdict.  There  was  a  plea  of  guilty,  which  was  a  con- 
fession of  guilt  by  the  defendant.  This  was  all  that  it  was 
possible  for  the  prosecutor  to  do.  He  had  brought  the  oU 
fender  to  the  bar  of  the  court  and  compelled  a  plea  of  guilty. 
He  had  no  further  control  of  the  case.  The  sentence  wai 
entirely  within  the  power  of  the  court  We  are  of  the  opinion 
that  Howard  was  convicted  of  an  offense  against  the  electioQ 
laws  within  the  meaning  of  the  defendant's  offer. 

A  careful  examination  of  the  specifications  which  refer  to 
the  admission  of  evidence  fails  to  disclose  error.  All  that  was 
objectionable  in  the  deposition  of  John  Murphy  appears  to 
have  been  excluded,  and  the  other  specifications  upon  this 
branch  of  the  case  are  without  merit. 

Nor  do  we  find  error  in  the  answers  to  points.  The  position 
assumed  by  the  defendant,  that  if  he  did  offer  a  reward  ^  for 
the  arrest  and  conviction  of  any  person  who  should,  between 
the  dates  of  the  offer  and  the  ensuing  election,  commit  any 
offense  against  the  election  laws  of  Pennsylvania,  such  offer 
was  without  consideration  as  between  the  plaintiff  and  defend- 
ant," cannot  be  sustained:  See  seventh  specification.  The 
reason  given  for  this  assumption  is,  that  each  had  an  equal  in- 
terest in  preserving  the  purity  of  elections  in  the  state  of  which 
both  were  citizens,  and  that  the  duty  of  one  was  the  same  as 
the  duty  of  the  other  in  regard  to  bringing  to  justice  pei^ 
sons  who  should  thereafter  be  guilty  of  violating  the  election 
laws.    And  the  further  suggestion  was  made,  that  an  offer  ot 
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reward  for  the  convictioD  of  persons  for  offenses  (hereafter 
oomniitted  was  void  as  against  public  policy. 

We  would  regret  to  be  compelled  to  sustain  either  of  these 
positions.  We  must  assume  that  the  offer  of  this  reward,  made 
publicly,  and  in  an  impressive  manner,  at  a  large  meeting  of 
the  Democratic  party,  was  made  honestly,  and  for  the  purpose 
of  preventing  election  frauds  at  the  ensuing  election.  Con* 
sidered  in  this  light,  it  was  a  commendable  act,  and  worthy 
of  imitation  by  others.  When  acted  upon  by  a  citizen,  and 
an  offender  brought  to  justice  by  reason  of  the  offer,  we  can- 
not say  there  was  no  consideration  for  the  offer.  While  it 
may  have  been  prompted  by  a  sincere  desire  to  enforce  the 
election  laws,  it  is,  perhaps,  not  straining  a  point  to  say  that 
the  defendant  may  have  at  the  same  time  intended  to  benefit 
the  political  party  of  which  he  is  so  conspicuous  a  member. 
Having  had  this  advantage  or  consideration  for  his  offer,  he  is 
not  in  a  position  to  repudiate  it  upon  the  ground  of  want  of 
consideration.  Upon  the  faith  of  it,  the  plaintiff  may  have 
expended  both  time  and  money  in  doing  what  he  was  under 
no  legal  duty  to  do.  He  was  not  charged  by  the  law,  either 
with  detecting  offenses  or  with  bringing  offenders  to  justice. 
On  the  contrary,  those  duties  are  cast  by  the  law  upon  its  le- 
gally constituted  officers. 

Even  yet  more  untenable  is  the  defendant's  position,  that  it 
is  against  public  policy  to  offer  a  reward  for  the  conviction  of 
persons  for  offenses  thereafter  to  be  committed  against  the 
election  laws.  We  would  be  loath  to  believe  that  the  defend- 
ant, in  order  to  obtain  a  political  advantage  for  his  party, 
would  have  offered  the  reward  if  he  knew  it  was  against  pub- 
lic policy.  An  offer  of  this  kind  is  intended  to  deter  people 
from  the  commission  of  such  offenses.  There  is  nothing  in  it 
which  operates  as  a  lure  or  inducement  to  persons  to  violate 
the  law.  Offenses  against  the  election  laws  are  the  most 
deadly  perils  which  the  state  has  to  endure.  They  strike  at 
the  foundations  of  social  order.  They  are  at  all  times  difficult 
to  reach,  and,  with  few  exceptions,  go  without  detection  and 
punishment.  No  surer  method  of  reaching  them  has  ever 
been  devised  than  that  of  offering  a  reward.  There  are  nu- 
merous instances  in  which  it  has  been  successful,  of  which  the 
present  case  is  one,  and  those  who  have  procured  this  result 
are  entitled  to  commendation  for  their  liberality  and  public 
spirit. 
We  find  no  error  in  the  answer  of  the  court  below  to  the  dc 
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fend  ant's  second  point,  nor  do  we  find  substantial  error  inaiijr 
of  the  other  answers  to  points,  or  in  those  portions  of  ihm 
charge  embraced  in  the  respective  specifications.  The  case 
was  fairly  submitted  to  the  jury,  and  the  verdiot  appears 
ranted  by  the  testimony. 
Judgment  affirmed. 


RswAftDS,  WHXK  Babvkd:  See  extended  note  to  JToydeit  t.  Anyer,  t6 
Rep.  7t  8.  The  oasee  of  Orawshaw  ▼.  CUf  qf  Roodmry,  7  Gray,  374^  and  Lam^ 
wUle  ele.  B.  B.  Oo,  r.  Goodmght,  10  Bosh,  652;  19  Am.  Bep.  80^  tiiere  eite^ 
•n  in  aeoord  wifck  the  xnling  ol  the  prineipal 
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Vmotiabui  LnamuMSHTS — AooomcoDAnav  Nom  with  Banaomma 
—  When  the  payee  of  a  sealed  aocommodation  note  reoeivee  Uanbjeofe 
to  the  restriction  that  it  is  to  be  used  only  in  obtaining  a  loan,  he  cannot 
pledge  it  for  an  antecedent  debt;  bnt  if  he  receivee  it  without  restriction 
as  to  its  nae,  he  may  so  pledge  it. 

NlOOnABIiB  IMSTBUIONIS  — AOOOMMODATIOV  NOISB  —  DXTSMnB  AOADnU 

—Proof  that  an  accommodation  note  was  giren  subject  to  the  restci^ 
tion  that  it  was  only  to  be  nsed  in  obtaining  a  loan  is  a  perfect  defenso 
by  the  maker  against  it  in  the  hands  of  a  pledgee,  to  whom  it  has  beem 
giren  as  security  for  an  antecedent  debt. 

Rules  to  open  judgments.  Edward  T.  Dann  and  Ellen 
Dunn,  bis  mother,  were  indebted  to  the  appellee  bank,  of 
which  H.  A.  Gardner  was  cashier,  in  the  sum  of  ten  thousand 
dollars,  and  being  called  upon  for  security,  said  Edward  ob- 
tained judgment  notes  aggregating  ten  thousand  dollars  from 
three  of  his  brothers  and  sisters,  and  presented  them  to  the 
bank.  The  bank  accepted  them  as  security,  and  entered  up 
the  judgments.  The  note  in  suit  was  given  by  Maggie  Dunn 
to  her  brother,  the  said  Edward,  upon  his  representation  that 
it  would  enable  him  to  obtain  a  further  loan  from  the  bank, 
and  it  was  given  for  this  purpose.  Edward  Dunn  seems  to 
have  received  the  other  notes  from  his  brothers  and  sisters 
upon  the  same  representations;  but  after  the  bank  had  re- 
ceived all  the  notes  from  him,  and  entered  up  judgments 
thereon,  it  refused  to  make  any  further  loans  to  him,  and  as 
his  insolvency  followed,  the  makers  of  the  above  notes  were 
sought  to  be  held  responsible  for  his  debt     The  rules  to  open 
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the  jadgments  entered  up  by  the  bank  upon  the  aboye  notes 
were  digcharged,  and  the  makers  thereof  appealed.  Other 
lacts  appear  in  the  opinion. 

John  O.  Johnaonj  Martin  BeU^  and  John  D.  Blair^  for  the 
appellants. 

A.  8.  LandU^  Oreevy  and  PatUrson^  and  WiUiam  8.  Han^ 
fnondf  for  the  appellees. 

Hbydrick,  J.    Oonceding  that  the  learned  court  below  was 
justified  by  the  evidence  in  the  finding  that  **  there  was  no 
misrepresentation  on  the  part  of  Gardner  to  obtain  the  notes/' 
it  does  not  follow  that  the  appellant  can  be  held  beyond  the 
amount,  if  any,  which  the  bank  advanced  upon  her  credit. 
The  plan  tiff  does  not  claim  to  have  advanced  more  than  about 
four  hundred  dollars  upon  the  appellant's  credit,  and  there  is 
some  doubt  whether  that  sum  was  not  advanced  before  the 
note  in  oontroversy  was  made,  and  without  the  knowledge  or 
any  promise  upon  the  part  of  the  appellant.     While  it  is  quite 
clear  tiiat  two  of  the  parties  to  the  note,  Edward  T.  Dunn  and 
Ellen  Dunn,  were  indebted  to  the  bank  in  the  sum  of  ten 
thousand  dollars,  for  which  it  held  the  note  of  the  latter,  in- 
dorsed by  the  former,  and  that  it  was  pressing  for  security  for 
this  indebtedness,  it  is  not  pretended  that  it  accepted  the  note 
in  suit  in  payment,  or  surrendered  the  note  which  it  already 
held.    The  cashier  says  that  when  Edward  handed  it  to  him 
he  told  him  that  it  was  not  what  he  had  promised,  and  was 
not  satisfactory,  and  insisted  that  he  get  the  signatures  of  the 
other  heirs  of  ins  father  to  it.     And  when  Edward  brought  in 
three  other  judgment  notes  for  $8,333.33^  each,  signed  by  three 
of  his  brothers  and  sisters,  the  appellants  in  three  other  cases 
argued  herewith,  it  does  not  appear  that  all  together  were  ac- 
cepted in  payment  of  the  original  debt     On  the  contrary, 
Mr.  Gardner  says:  ''  Borne  time  after  that  (the  delivery  of  the 
last  three  notes),  Mr.  Dunn  came  in  with  a  receipt  drawn  up, 
I  do  not  remember  the  amount  of  itexactly,  but,  substantially, 
it  was  an  acknowledgment  on  our  part  that  both  these  three 
notes  and  the  one  given  by  him  a  few  days  before  for  ten 
thousand  dollars  were  to  secure  the  note  of  his  mother  held  by 
us,  and  not  for  twenty  thousand  dollars  indebtedness,  as  the 
face  of  them  would  show.     It  appeared  to  me  to  be  fair  and 
right,  and  I  signed  and  delivered  it  to  Mr.  Edward  T.  Dunn." 
The  bank,  then,  upon  its  own  showing,  held  these  notes  as 
collateral  security  for  an  antecedent  debt,  and  it  did  not  even 
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give  time  apoa  the  original  debt,  because  the  notes  were  pay- 
able one  day  after  date,  and  the  evidence  shows  that  that  time 
must  have  elapsed  before  they  were  accepted.  It  was  not^ 
therefore,  a  bona  fide  holder  for  value:  Lord  v.  Ocean  Banky 
20  Pa.  St.  884;  59  Am.  Dec.  728;  Lenheim  v.  WUmarding,  55 
Pa.  St.  73;  PraWs  Appeal,  77  Pa.  St  878;  Royer  v.  Keystone 
National  Banky  83  Pa.  St.  248;  Carpenter  v.  National  Bank  of 
(he  Republic,  106  Pa.  St.  170. 

The  next  question  is  as  to  the  character  of  the  note.  If  it 
were  an  accommodation  note, — that  is  to  say,  commercial  paper 
given  without  value  to  enable  the  party  to  whom  it  was  given 
to  use  it  for  his  own  benefit,  without  restriction  as  to  the  man- 
ner  in  which  It  should  be  used,  —  there  is  no  question  thai  it 
could  have  been  pledged  as  collateral  security  for  an  antece- 
dent debt.  "  He  who  chooses  to  put  himself  in  the  front  of  a 
negotiable  instrument  for  the  benefit  of  his  friend  must  abide 
the  consequence,  and  has  no  more  right  to  complain  if  his 
friend  accommodates  himself  by  pledging  it  for  an  old  debt 
than  if  he  had  used  it  in  any  other  way  ":  Lord  v.  Ocean  Bank, 
20  Pa.  St.  384;  59  Am.  Deo.  728.  And  since  accommodation 
paper,  strictly  so  called,  in  the  hands  of  a  pledgee  for  an  an- 
tecedent debt  is  open  to  any  defense,  except  want  of  considera^ 
tion,  that  could  be  made  to  it  in  the  hands  of  an  original 
party  {Cumminga  v.  Boyd,  88  Pa.  St.  372;  Carpenter  v. 
NatioTuil  Bank  of  the  Republic,  106  Pa.  St  170),  it  might  be 
difficult  to  show  why  a  sealed  bill  given  for  accommodation, 
and  without  restriction  as  to  the  manner  of  its  use,  might  not 
be  pledged  in  like  manner  as  a  negotiable  note.  But  it  is  not 
necessary  to  decide  this  point.  The  note  was  not  signed  by 
the  appellant  without  restriction  as  to  the  manner  of  its  use, 
if  she  can  be  believed,  and  if  it  had  been  negotiable,  the 
present  defense  would  have  been  available:  Royer  v.  Keystone 
National  Bank,  83  Pa.  St  248.  She  testified  that  she  signed 
it  to  enable  her  brother  to  obtain  a  loan;  and  in  this  she  was 
not  contradicted,  nor  did  the  learned  court  below  find  that 
she  was  unworthy  of  belief.  The  expression  of  this  one  pur« 
pose  was  the  exclusion  of  every  other,  and  a  restriction  upon 
the  manner  in  which  the  note  should  be  used.  Being  under 
no  obligation  to  either  her  brother  or  the  bank,  she  could  with* 
hold  her  signature,  or  give  it  upon  her  own  terms;  and  because 
she  had  the  right  to  impose  terms  arbitrarily,  there  can  be  no 
inquiry  as  to  whether  the  use  that  was  made  of  the  npte  was 
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more  disadyantageous  to  her  than  that  stipulated  would  have 
been. 

For  these  reasons,  the  decree  of  the  court  below  is  reVersed^ 
and  a  procedendo  is  awarded. 


AooonaxaodAtion  Paper  — Bights    and  XJabUltlM  of  Kakers  aad  In- 


JTolMfv  ^OoftfraeC— An  aooommodation  maker  c^  indoner  is  a  penoQ 
who  has  ngned  a  note  without  receiving  valae,  and  for  the  purpose  of  lend- 
ing his  name  to  Bome  other  person  as  a  means  of  credit:  Benjamin's  Chalmers's 
Digest^  art.  90;  Randolph  on  Gommercial  Paper,  sea  472;  MiUer  t.  Lamed^ 
108  m.  602L  An  aooommodation  note,  in  the  strict  sense,  is  a  loan  of  the 
n>eker*8  credit  without  instructions  as  to  the  manner  of  its  use:  Lenheim  r. 
WUmardmg,  66  Pa.  St  78.  The  party  accommodated  impliedly  agrees  to 
take  np  the  note  at  maturity,  and  to  indemnify  the  accommodation  maker  or 
indorser  against  the  consequences  of  non-payment:  Reynolds  t.  Doyk^  1 
Man.  ft  O.  763;  Agprep  r.  Levy,  16  Mees.  k  W.  861.  As  to  third  parties, 
the  righta  and  liabilities  of  an  accommodation  party  are,  in  general,  the  same 
as  thooe  of  a  party  receiying  raluable  consideration  for  his  signature;  but 
between  the  accommodation  party  and  the  person  accommodated,  there  is 
no  such  liability,  and  one  who  draws  or  indorses  commercial  paper  for  the 
aooommodation  of  another  is  not  liable  on  it  to  him,  whateyer  their  apparent 
relation  upon  the  paper  may  be:  MUler  r,  Lamedt  103  IlL  662. 

LkMUy  qf  Maker  cr  Indoraer.  —  The  contract  and  liability  of  an  aooommo- 
dation party  are,  in  general,  those  of  a  surety  for  the  party  accommodated; 
Noa  T.  OberheUmann,  20  Mo.  App.  336;  Child  v.  Em-eia  Powder  Works,  44 
N.  H.  364;  Ctmmintfs  y.  LiUle,  46  Me.  183;  Barron  r.  Cody,  40  Mich.  269; 
Blaketke  y.  HeweU,  76  Wis.  341.  And  if  he  takes  np  the  paper  at  maturity,  the 
party  aooommodated  will  be  liable  for  it  as  a  principal  is  to  a  surety:  Burton 
T.  Shughier,  28  Qratt  914;  Laqf  y.  Lofton,  26  Ind.  324.  In  some  jurisdic- 
tions, howeyer,  an  accommodation  maker  is  held  liable  as  a  principal,  and 
not  aa  a  mere  surety,  as  to  a  bona  Jlde  holder  for  yalue,  and  without  notice: 
Stephens  r.  Monongahela  NaL  Bank,  88  Pa.  St  167;  32  Am.  Rep.  438;  Fini 
NaL  Bank  y.  Morgan,  6  Hun,  346.  The  maker  of  an  accommodation  note 
deUyered  to  the  payee  to  be  discounted  for  his  benefit  cannot  set  up  want 
of  consideration  as  a  defense  against  the  holder  for  value:  WaUe  v.  Kal» 
fniaky,  22  lU.  App.  382;  Jfitfer  v.  Larned,  103  lU.  662;  Orawl  v.  ElUcott,  7 
Wend.  227.  The  very  purpose  of  making  accommodation  paper  is  that  the 
party  favored  may  dispose  of  it,  and  unless  restricted,  he  may  transfer  it, 
either  before  or  after  maturity,  and  the  maker  or  indorser  will  be  equally 
bound.  The  only  safe  rule  is,  that  when  a  note  is  given  without  restriction 
as  to  the  time  or  mode  of  using  it  by  the  party  accommodated,  and  it  has 
been  transferred  in  good  faith  and  in  the  usual  course  of  business,  the  holder, 
if  he  paid  a  valuable  consideration  for  it,  will  be  entitled  to  recover  the  full 
amonnt,  although  he  may  have  had  full  knowledge  that  it  was  accommoda- 
tion paper:  Winters  v.  Home  Ins.  Co.,  30  Iowa,  172;  Jones  v.  BerryliiU,  26 
Iowa,  289;  Thompson  v.  Shepherd,  12  Met  311;  46  Am.  Dec.  676;  Thatcher 
y.  West  Rher  NaL  Bank,  19  Mich.  196;  Powell  v.  Waters,  17  Johns.  176; 
MUler  y.  Lamed,  103  HI.  662;  First  Nat.  Bank  v.  €frant,  71  Me.  374;  .36  Am. 

*  BKFIBBNCa  TO  MONOOBAPHIC  MOTB. 

Accommodation  paper,  defenses  available  to  acceptor  of:  1  Am.  St.  Bep.  19<^-Uf . 
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Bap.  384;  Seufert  ▼.  EiUsw^  46  K.  J.  L.  393.  When  a  note  is  maie  to  en- 
able the  maker  to  raise  money  opon  it,  and  it  is  indorsed  by  him  for  tbai 
purpose,  the  indorsee  may  recover  upon  it,  not  only  as  against  the  pay€« 
and  indorser,  but  against  all  others  who  nray  have  signed  it:  NmfaXk  Naim 
Batik  V.  OHffin,  107  N.  C.  173;  22  Am.  St.  iRep.  868.  A  persM  who  mskss 
his  negotiable  note,  and  gives  it  to  another  to  raise  money  on,  is  bound 
by  the  note  to  a  third  parson,  who  takes  it  for  ralae;  and  ia  this  respect 
there  is  no  difference  between  a  promissory  note  and  a  bill  of  exchange: 
HaaakinB  r.  Neai^  60  Miss.  256.  When  such  a  note  is  made  in  the 
modation  of  the  payee,  and  is  left  with  him  to  be  used  in  the  general 
Action  of  his  business,  it  has  no  vitality  while  it  remains  in  his 
l>ut  when  n^otiated  by  him,  it  stands  on  an  equality  with  other  eomuseisisl 
paper,  and  the  maker  is  bound  primarily  and  unconditionally  Ser  its  pay^ 
nent.  When  suoh  note  is  not  made  for  any  ^^ial  pnrpoe^  and,  there  is  ae 
cestriction  on  its  use  by  the  payee,  the  title  and  rigfata  of  the  holder,  as 
against  the  maker,  are  not  affected  by  the  fact  that  he  acquired  it  of  the 
payee  after  maturity  with  knowledge  of  the  relation  existing  between  the 
payee  and  the  maker:  Cennerly  v.  PJtmten*  itc  Ifuu  Oo.^  66  Ala.  432. 

An  accommodation  note,  indorsed  by  the  payee,  and  delireied  to  one  el 
the  makers  before  due»  to  be  negotiated,  is  not  presumed  to  have  beeo  paid^ 
and  the  person  purchasing  it  in  good  faith  and  for  valoe  may  xeooser 
thereon:  Morris  v.  Morton,  14  Neb.  358.  When  the  assignee  lof  acoomniodap 
tion  paper  agidn  assigns  it,  before  maturity,  to  an  innooent  purchaaer  for 
value,  the  latter  takes  it  free  of  all  equities  between  the  first  aftffijtast 
and  the  payee:  Cook  v.  Norwood,  106  111.  558.  An  aoeommodaiion  indotser 
who  signs  a  negotiable  note,  leaving  the  amount  blank,  and  intnuta  it  te 
another  with  authority  to  fill  the  blank  with  an  sgteed  sum,  will,  as  to  third 
persons  having  no  knowledge  of  the  limitations  of  such  authority,  be  hound 
by  the  act  of  the  person  to  whom  the  instrument  is  intrusted,  althoogfa  he 
fills  the  blank  with  a  larger  sum  than  that  agreed  upoa:  Joknaom  Sarwettar 
<7a  V.  McLean,  57  Wis.  258;  46  Am.  Rep.  39.  Au  aocommodation  ii'^fflrtflif 
cannot  set  up,  in  a  suit  against  him  and  his  indorsee,  that  there  was  aa 
agreement  between  them,  at  the  time  of  putting  their  names  on  the  papei^ 
that  such  indorsement  should  constitute  a  joint,  and  not  a  snecessiTe^  lia- 
bility: Johnson  v.  Bamsey,  43  N.  J.  I^  279;  39  Am.  Rep.  580.  An  acoom* 
modation  indorser  on  a  note  may,  by  agreement  between  hinieelf  and  a 
aubsequent  indorser,  render  himself  liable  to  the  latter  as  an  actual  indorsv 
for  value:  Leeke  v.  Hancock,  76  Cal.  127. 

Although  there  is  some  conflict  of  authority,  the  general  rale  eeems  to  be 
well  settled  that  several  accommodation  indorsers  on  a  note  are  not  oo* 
eureties,  in  the  absence  of  an  agreement  between  them  to  that  effect:  Moodg 
▼,  FindUy,  43  Ala.  167.  Thus  when  several  persons  indorse  their  namea  on 
a  note,  in  order  to  enable  the  maker  to  get  it  discounted,  and  some  of  them 
afterwards,  on  the  failure  of  the  maker,  pay  the  note,  they  cannot  maintaiii 
an  action  against  the  others  for  coutribution,  without  proving  that  the 
relation  between  them  was  really  that  of  co-sureties;  but  parol  evidence 
•s  always  admissible  to  show  that  such  indorsers,  by  agreement  between 
themselves,  oonstituted  themselves  co-sureties:  Chifp  v.  Rice,  13  Gray,  403| 
74  Am.  Dec.  639;  Sanierly  v.  Barber,  66  N.  T.  433.  In  the  absenoe  of  such 
special  agreement,  an  accommodation  indorser  who  is  obliged  to  pay  it  to  a 
holder  for  value  may  maintain  an  action  for  the  whole  amount,  as  against 
a  prior  indorser:  Shaw  ▼•  Knox,  98  Mass.  214;  McCariif  ▼•  RooU,  21  How. 
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432;  McDonald  r.  McOruder.  S  Pet  470;  McGune  t.  BeU,  45  Mo.  174;  Cbrv 
▼.   Wilmm,  40  IncL  204;  PhUap9  r.  Plato,  42  Han«  189. 

A  «abMqaent  aooommodation  iodonor  who  pays  th«  note  may  neorvr  of 

m  prior  iadoner  th«  whole  amoant  paid*  and  not  merely  a  oontribatioii,  ae  m 

ease  of  saretiei.    It  makea  no  differenoe  that  the  indoraeri  both  knew  thai 

•acb  waa  an  aooommodation  indoreer,  aolong  ae  there  ie  no  aotnal  afsreeoienl 

between  them  to  share  the  liability,  nor,  in  the  abeence  of  enob  agreement^ 

that  the  object  of  the  indorsemente  it  to  enable  the  maker  to  get  a  loan  at  a 

beak  vpon  the  note,  and  that  they  were  to  operate  together  aa  a  eeeority  to 

tbe  bank:  Kiraekner  ▼.  CkmkBm^  40  Conn.  77.    When  one  of  two  aooommoda- 

tioa  aigners  executes  a  note  as  a  joint  maker  with  the  principal  debtor,  and 

the  other  as  payee  and  ladorser,  and  there  is  no  special  agreement  betweea 

them*  the  former  cannot^  after  paying  the  note,  call  npon  the  latter  for  ooiw 

tribntion:  HillegaM  t.  Biephtnmm.  75  Mo.  118;  42  Am.  Rep.  393.   When  the 

payee  of  an  acoommodation  note  indorses  it  in  blank,  after  which  it  is  in- 

doraed  in  blank  by  two  other  persons,  it  will  not  be  presumed  that  they  are 

joint  indorsers  to  the  holder;  but  the  presumption  is,  that  they  are  sncoessire 

indoraers,  and  the  second  indorser  may  be  sued  alone,  without  noticing  the 

other  indorser:  Gtrras  r.  MerekanU*  NaL  Bank,  85  IlL  442.    In  some  jnris- 

diotioos  the  rule  prerails  that  indoners  on  aooommodation  paper  for  the 

beaeilt  of  third  persons,  when  there  is  no  special  agreement  between  them, 

and  when  neither  is  benefited,  are  to  be  considered  as  co-sureties,  and  only 

entitled  to  oontribution:  Daniel  r.  McSae,  2  Hawks,  590;  11  Am.  Dee.  787; 

Dawmm  r.  PtUway,  4  Der.  ft  B.  396.    So  it  was  decided  in  DowqIob  t.  fFod- 

diie,  1  Ohio^  413,  13  Am.  Dec  830,  that  aooommodation  indorsers  of  promia* 

eory  notes  are  co-sureties,  and  that  the  last  indorser  cannot  recover  more 

than  a  eontribntive  share  against  a  previous  indorser.    This  case  is  criticised* 

but  adhered  to,  in  Barnel  ▼.  Tomng,  29  Ohio  Si  11,  where  the  court  said, 

qeoting  from  the  former  case:  "  Where  there  are  two  or  more  npon  aa  ao- 

eommodatioa  note,  sll  of  whom  indorsed  before  the  note  became  operative 

bj  being  transferred  to  some  person  not  a  party,  for  value  received,  and  all 

of  whom  are  charged  by  notice  of  demand  and  non-payment,  they  shall  be 

treated  as  co-sureties,  and  contribution  shall  be  made  l)etween  them  as  such. 

Although  the  doctrine  thus  laid  down  and  applied  to  promissory  notes  is  not 

In  accord  with  the  great  weight  of  authority  on  the  subject^  yet  the  length 

of  time  that  has  elapsed  since  the  decision  was  made,  its  having  been  subse- 

qoantly  recognised  by  this  court  without  questioning  its  correctness,  and  the 

fact  that  the  rule  as  this  class  of  commercial  paper  ii  and  has  been  long 

anderstood  in  the  state,  all  unite  in  requiring  the  decision  to  remain  nndis* 

tarbed."    The  rule  maintained  by  these  Ohio  cases  also  prevails  in  Vermont: 

Pitkin  ▼.  Flanagan,  23  Vt.  160;  56  Am.  Deo.  61. 

Pledge  ae  Collateral  Security  or  in  PaymenL  —  The  rule  is  well  settled  that 
one  not  induced  by  fraud,  who  makes  or  indorses  a  note  or  bill  for  the  ac- 
oommodation of  another,  without  restriction  as  to  its  use,  is  liable  to  a 
holder  or  indorsee  who  receives  it  in  good  faith,  before  due,  as  collateral 
■eeurity  for  an  antecedent  debt  or  in  payment  of  a  pre-existing  or  eoncor* 
rent  debt  of  such  holder  or  indorsee,  although  there  is  no  other  considefationp 
aa  the  existence  of  the  debt  is  sufQcient  consideration  for  the  transfer:  8<Aepp 
▼.  Carpenter,  51  K.  Y.  602;  PUU  v.  Foglesing,  37  Ohio  8t  676;  41  Am.  Rep. 
640;  Washington  Bank  v.  Krtwi,  15  Iowa,  53;  Fetters  ▼.  Munek  Nat,  Bank, 
84  Ind.  251;  7  Am.  Rep.  225;  Grocers'  Bank  v.  Per^field,  69  N.  Y.  502;  25 
Am.  Rep.  231;  Miiler  v.  Larned,  103  IlL  5G2;  Quinn  v.  Uard,  43  Vt.  373; 
8  Am.  Rep.  284;  Kimbro  v.  Lytle,  10  Yerg.  417;  31  Am.  Dec.  5S5;  Dunn 
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T.  Wesion,  71  Me.  270;  36  Am.  Rep.  310;  Davnon  v.  Ooodyear,  43  Coo^ 
648;  MaiOand  ▼.  CUizetu^  Nat.  Bank,  40  Md.  640;  17  Am.  Bep.  020.     Tlioa 
when  an  accommodation  bill  is  paid  by  one  of  the  indonen^  and  there  ii 
no  special  agreement  that  they  should  be  bonnd  to  pay  in  eqnal  proportianB 
a«  co-taretiea,  the  indoner  who  takes  up  the  bill  may  assign  it  as  ootliKt- 
eral  seonrity  for  a  pre-existing  debt;  and  the  assignee  may  reooyer  of  ttie 
original  payee,  who  is  also  an  indorser:  MeCaiiiff  r.  Roots,  21  Ho^f.  432. 
One  who  takes  accommodation  paper  as  oollateral  for  a  precedent  debl^ 
and  surrenders  other  seonrity  for  it»  is  entitled  to  recover  npon  it  ea  e 
holder  for  value:  Depeau  r.  Waddington,  6  Whart.  220;  36  Am.  l>eo.  216b 
When  a  note  with  an  accommodation  indorsement  is  pledged  to  one  w^bo 
afterwards  becomes  a  purchaser  of  it,  he  is  entitled  to  recover  against  the 
accommodation  indorser,  even  though  he  knew  of  the  accommodation  «t 
the  time  he  took  the  note:  Banson  v.  Turley,  60  Ind.  273.    When  ooeh 
paper  has  been  pledged  as  oollateral,  only  the  amount  which  is  aetnally  dne 
and  secured  by  it  can  be  recovered  from  the  accommodation  maker  or  in- 
dorser: Atlat  Bank  v.  DcyU,  0  R.  L  76;  98  Am.  Dec  368;  Bmekimem  w. 
Intemathnal  Bank,  78  111.  600.    This  is  also  true  when  it  has  been  trmne- 
ferred  as  collateral  for  advances  made  at  the  time,  or  afterwards  Oeniam 
▼•  Boppe,  66  N.  T.  666.    In  Alabama  and  in  Pennsylvania,  a  creditor  who 
receives  accommodation  paper  as  oollateral  security  for  the  payment  of  e 
pre-existing  debt  is  not  regarded  as  having  acquired  it  for  a  valuable  oon- 
■ideration  in  the  due  course  of  business,  and  is  not  entitled  to  protection 
against  equities  or  defenses  on  the  part  of  the  maker  or  indorser,  of  irfaieli 
he  has  no  notice.    This,  however,  is  oontrary  to  the  great  weight  of  anther* 
ity:  BoyHa  v.  Bank  qf  Mobile,  72  Ala.  262;  47  Am.  Rep.  406;  Maria  ▼. 
First  Nat,  Bank,  79  Ala.  650;  68  Am.  Rep.  620;  Rm/er  v.  Reyttom  NaL 
Bank,  83  Pa.  St.  248;  Carpenter  r.  National  Bank,  106  Pa.  St  17a     Bveo 
here,  however,  it  is  maintained  that  if  a  creditor  takes  the  note  in  payment 
of  a  precedent  debt,  he  becomes  a  purchaser  for  value  in  due  course  of  Iniai* 
ness,  equally  as  if  he  had  advanced  money  on  the  faith  of  the  notei  Aforii 
T.  Fi7'9t  Nat.  Bank,  79  Ala.  660;  68  Am.  Rep.  620. 

Misappropriation.  -^  When  accommodation  paper  is  made  or  indorsed  for 
a  restricted  or  special  purpose,  and  has  been  fraudulently  diverted  from  the 
purpose  for  which  it  was  intended  by  the  payee  or  indorsee  in  the  payment  of 
a  debt,  or  as  collateral  security  for  a  precedent  debt  or  otherwise*  a  holder 
with  knowledge  of  the  purpose  for  which  the  paper  was  made  is  not  a  pur^ 
ohaser  for  value,  even  if  he  acquires  the  paper  before  maturity,  so  as  to  free 
it  of  all  defenses  and  equities  which  exist  in  favor  of  the  maker  or  indorser. 
When  such  paper  has  effected  the  substantial  purpose  for  which  it  was  de- 
signed by  the  parties,  the  accommodation  maker  or  indorser  cannot  object 
that  it  was  not  effected  in  the  precise  manner  contemplated  at  the  time  of 
its  creation;  but  when  the  paper  is  diverted  from  its  original  destination, 
and  fraudulently  put  in  circulation  by  the  payee  or  his  agent,  the  holder 
cannot  recover  upon  it  against  the  accommodation  maker  or  indorser,  unless 
he  received  it  in  good  faith  in  the  ordinary  course  of  trade,  without  notice 
and  for  value:  Wardell  ▼.  ffowell,  9  Wend.  170;  SmaU  v.  Smith,  1  Denio^ 
683;  Moore  v.  Ryder,  65  N.  Y.  438;  Grocers*  Bank  v.  Penfield,  69  N.  Y.  502- 
25  Am.  Rep.  231;  Thompson  v.  Ponton,  1  Duvall,  389;  DaggeU  r.  Whiting,  35 
Oonn.  366;  Duncan  v.  Gilbert,  29  K.  J.  L.  521. 

Fratidnlent  Diversion  of  Accommodation  Paper  from  the  purpose  for  which 
it  wsa  drawn,  by  pledging  it  as  collateral  security  for  a  precedent  debt  or 
otherwise,  is  no  defense  to  an  action  by  a  bona  fide  holder  for  value  and  with- 
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oat  notice,  before  maturity:  Fhrtt  NaL  Bank  t.  HaU,  44  N.  Y.  895;  4  Am. 
Rep.  098;  FeUenr,  Munde  Hat.  BarA,  d4  Ind.  261;  7  Am.  Rep.  225;  liaU- 
iami  T.  CttiMNf '  HaL  Bank,  40  Md.  540;  17  Am.  Rep.  620.  That  when  M* 
oommodation  paper  is  fraadnlently  diverted  from  the  purpose  for  which  il 
irae  made,  and  a  banker,  who,  without  notice  of  such  diversion,  takes  it  front 
hie  payee  as  ooUateral  for  a  previoas  loan  not  yet  due,  and  in  lieu  and  upoa 
•mrender  of  oollateral  notes  of  other  parties  then  past  due,  and  protested  toit 
non-payment,  which  had  previously  been  deposited  as  oollateral  to  suoh  loan* 
ho  ie  a  homafide  purchaser,  and  entitled  to  recover  against  the  aocommodatioa 
maker,  notwithstanding  the  diversion,  and  although  the  parties  liable  on  the 
protested  notes,  for  which  this  accommodation  paper  was  substituted,  were 
ineolvent  and  the  notes  worthless:  Park  Bank  ▼•  fFotem,  42  N.  Y.  490|  1 
Am.  Rep.  578.  An  aooommodation  indorser  of  a  note,  which  is  diverted 
liom  the  purpose  for  whioh  it  was  made  and  indorsed,  and  ie  transferred  by 
tho  maker  as  security  for  a  preoedent  debt^  cannot  avail  himself  of  the  de* 
fenee  of  the  misappropriation  of  the  note  as  against  one  who  has  received  it 
from  the  original  transferee  in  the  usual  course  of  business,  for  value,  before 
maturity,  without  notice  of  such  defense.  The  latter  i«  within  the  protec* 
tiosi  aocorded  by  the  law  merchant  to  aU  bona  JUU  holders  for  Taluei  and 
when,  in  such  ease,  the  original  transferee  of  the  note  reoeiree  it  without  any 
knowledge  of  a  restriction  upon  the  righte  of  the  makers  ia  its  ase^  and 
transfers  it  to  a  bank  of  which  he  is  a  director,  the  fact  that  he  took  it  for  a 
preoedent  debt  does  not  affeot  the  title  of  the  bank:  Merekanitf  Bamk  ▼• 
Oonutoek,  55  N.  Y.  24;  14  Am.  Rep.  168. 

One  who  takes  a  note  in  good  faith,  for  value,  before  its  maturity,  withoal 
knowledge  of  the  death  of  the  maker,  or  that  it  is  aocommodatioa  paper, 
may  recover  on  it  against  the  estate  of  the  maker,  even  though  the  indorser^ 
for  whoee  aooommodation  it  was  made,  put  it  in  circulation  fraadnlently  as 
against  the  maker:  Clark  r.  Thayer,  105  Mass.  216;  7  Am.  Rep.  511.  Whea 
a  bill  of  exchange  is  drawn  and  indorsed  for  the  accommodation  of  the  ao* 
oeptors,  upon  condition  that  il  shall  be  discounted  at  a  particular  bank,  a 
purchaser  of  the  bill  before  maturity,  without  notice  of  the  secret  agreement^ 
is  not  affected  by  it,  though  he  may  have  taken  the  bill  in  payment  of  a  pre* 
existing  debt:  Frank  v.  QiKuf,  86  Ky.  649.  When  a  note  is  made  or  indorsed 
ae  aooommodation  paper  with  the  understanding  that  it  is  to  be  discounted 
at  a  certain  bank,  or  that  money  is  to  be  obtained  upon  it  in  a  particular 
manner,  it  is  not  a  fraudulent  misappropriation  to  disoount  it  at  a  different 
bank,  or  to  obtain  money  or  credit  upon  it  in  a  different  way  from  what  was 
intended.  If  the  note  effects  the  substantial  purpose  for  which  it  was  de- 
sigued,  it  is  not  material  that  it  was  not  effected  in  the  precise  manner  ooa* 
templated,  unless  there  is  fraud,  or  the  interest  of  the  maker  or  indorser  ia 
prejudiced.  In  suoh  case  it  is  not  a  misappropriation  to  deposit  the  note  as 
oollateral  security  for  letters  of  credit  thus  obtained,  unless  such  act  is  a 
fraud  upon  the  maker  or  indorser,  or  in  some  way  injuriously  affects  his  va/» 
terest:  Duncan  v.  Oilberi,  29  N.  J.  L.  521.  If  an  accommodation  note  is  givea 
with  an  agreement  that  the  payee  is  to  deposit  it  temporarily  as  oollateral 
security  for  a  loan  to  be  made  to  him,  but  instead  of  obtaining  a  new  loan, 
with  the  note  as  collateral,  he  deposits  it  with  a  bank  as  security  for  money 
already  owing  by  him  to  it»  this  is  not  a  misappropriation,  because  the  paper 
effects  the  substantial  purpose  for  which  it  wss  designed,  though  the  result 
is  not  produced  in  the  precise  mode  contemplated;  and  in  order  to  constitute 
a  misappropriation,  the  misuse  must  be  tainted  with  fraud:  Jaekaan  v.  FirM 
Not,  Bank,  42  N.  J.  L.  177.    When  a  note  is  drawn,  payable  at  a  certain 


750  Altoona  Second  National  Bank  v.  Dunn.     [Penn. 

bank,  an<l  is  indorsed  for  the  accommodation  of  the  maker,  to  enable  kim  to 
nite  money  with  which  to  purchase  barley,  and  be  then  applies  the  aote  to 
the  payment  of  a  debfe  which  be  and  another  owe  at  a  different  bank,  this  ■ 
not  such  a  dirersion  of  the  paper  M  will  discharge  the  indoner,  it  not  appeal^ 
iog  that  at  the  time  of  indorsing  that  the  nse  to  wbieh  it  might  be  appiiad 
was  at  all  important  to  him:  Mohawk  Bank  r*  Cbfvy,  1  Hill,  613.  When  a 
note  is  indorsed  by  the  payee  to  enable  the  maker  to  diseoant  it  at  a  bank 
for  bis  accommodation,  and  the  maker,  npon  being  refosod  by  the  bank* 
disoonnts  it  to  a  third  person,  with  knowledge  of  the  eiream8taooee»  tkii 
does  not  amount  to  a  fraod  whicb  can  affect  the  rights  of  the  holder  agaiaaft 
the  indorser:  PoweU  n  Waia%  17  Johns.  176;  Bank  qf  Chenango  ▼.  Hfda^  4 
Cow.  667. 

If  an  accommodation  note  is  made  payable  io  the  aoeommodation  indotner^ 
to  be  disooanted  at  a  partionlar  bank,  bat  instead  is  sold  to  a  priTate  puieo^ 
the  indorsers  thereon  are  liable^  althongh  the  sale  is  made  withoat  their 
knowledge:  Parker  r.  MeDoweii^  95  N.  OL  219;  59  Am.  Rep.  S39.  When  » 
note  is  indorsed  for  the  aoeommodation  of  the  maker,  to  be  discounted  ail  a 
certain  bank,  it  is  not  a  fraudulent  misapplication  of  tbe  note  to  disoonnt  11 
at  another  bank,  or  to  use  it  in  the  payment  of  a  debt,  or  in  any  other  way  for 
the  credit  of  the  makers  Parker  r.  MtDaweU,  95  N.  a  219;  69  Am.  Repu  290L 
When  an  accommodation  indorser  agrees  with  the  maker  of  a  note  that  it  la 
to  be  used  only  at  a  certain  bank,  and  such  bank,  with  notice  of  the  agveiN 
ment,  adrances  money  upon  the  note,  and  retains  it  as  collateral  seeoritj,  11 
may  then  dispose  of  its  claim  against  tiie  maker,  and  transfer  the  note  aa  ael» 
lateral  security  therefor,  and  such  transfer  will  not  constitute  a  misappro- 
priation  as  against  the  accommodation  indorser:  Proctor  T.  WhUeomh^  137 
Mass.  303.  When  the  maker  of  a  note^  indorsed  for  his  accommodation  for 
a  special  purpose,  misapplied  it^  and  transferred  it  before  maturity  as  odilat- 
eral  security  for  a  debt,  part  of  wbieh  be  afterwards  paid,  it  was  decided 
that  the  holder,  taking  it  without  notice  of  its  misapplication,  might  leccrrer 
of  the  indorser  the  unpaid  balance  of  the  debt  for  which  it  was  pledged  as 
security,  but  no  more:  Stoddard  r.  Ktmball,  6  Gush.  469;  Duncan  ▼.  Oitbert^ 
29  N.  J.  I*  521.  The  fact  that  accommodation  paper  is  made  payable  to  a 
partionlar  person  or  at  a  particular  plaoe  does  not,  without  more,  piereut 
the  person  to  whom  it  is  intrusted,  and  for  wbose  accommodation  it  is  mads^ 
from  obtaining  the  money  from  another.  Unless  the  makers  or  indorsera 
baye  some  interest  beyond  the  mere  accommodation  of  their  principal,  any 
person  may  assume  that  it  is  an  accommodation  to  adranoe  the  amount  of 
money  the  paper  calls  for.  Thus  when  mere  accommodation  makers,  haTing 
no  interest  beyond  the  accommodation  of  their  principal,  either  in  the  mode 
of  raising  the  money,  or  in  the  manner  in  which  it  is  to  be  applied,  sign  a 
note  made  payable  to  a  named  person,  the  faet  that  without  their  consent 
the  note  is  delivered  to  another  without  any  alteration,  who  advances  the 
money  upon  it,  is  not  such  a  perversion  of  the  paper  as  will  defeat  it  in  ^e 
hands  of  a  holder  for  valve:  Medser  v.  Shanks,  112  Ind.  207.  It  is  not  a 
good  defense  to  an  action  by  the  payee  against  the  makers  of  a  note  that 
such  makers  are  sureties  for  the  principal  maker,  and  that  after  signing  it 
they  intrusted  it  to  him  upon  the  condition  that  he  procure  the  signitnre  of 
a  designated  person  as  an  additional  surety,  and  that  he  delivered  the  note 
to  the  payee  without  their  knowledge  or  consent,  and  without  complying 
with  the  condition.  In  snch  case  it  must  also  be  averred  and  proved  that 
the  payee,  before  the  delivery  to  him,  had  notice  of  the  condition:  Jordan  v. 
Jordan^  10  Lea,  124;  43  Am.  Rep.  294. 
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la  order  that  miaappropriation  of  tbe  paper  may  be  set  np  a«  a  defense  hf 
fhe  aoeommodation  maker  or  indoreer,  it  it  generally  necessary  that  the 
party  aoqniring  it  bare  notioe  of  the  restrioted  indorsement^  and  that  th« 
aoodition  has  not  been  complied  with,  and  also  that  the  perversion  of  the  paper 
from  the  purpose  intended  by  the  parties  has  injnrioasly  interfered  with  tb« 
interest  of  the  maker  or  indorser.     When  this  condition  exists,  the  holder 
is  not  oonsidered  a  pnrohaser  for  raJne,  and  eannot  recover  of  the  maker  or 
iadorser  agyiinst  whom  the  paper  has  thns  been  frandnlently  diverted.  Thns 
^rlien  a  bill  of  ezchsrage,  indorsed  for  accommodation,  and  delivered  to  th* 
■taker  on  the  express  condition  that  if  it  it  not  that  day  disoonnted  by  a 
particular  bank,  it  is  to  be  returned  to  the  indorser  or  destroyed,  and  after 
the  iNtnk  haa  refused  to  discount  the  bill,  it  is  passed  to  another,  with  notice^ 
to  pay  an  existing  debt»  thi»  is  sueh  a  perversion  and  misappropriation 
of  the  paper  as  releases  the  indorsen  Hieberson  v.  Haigvel,  2  Heisk.  829. 
When  a  note  ii  signed  by  a  number  ol  persons,  it  having  a  condition  at* 
taehed  ta  it|  in  writing;  that  before  its  delivery  ten  solvent  persons  should 
sign  it,  and  it  is  delivered  after  the  condition  has  been  oomplied  with,  and 
detached  from  the  note,  the  party  taking  it  with  knowledge  of  the  condition 
Also  takes  the  risk  of  the  solvency  of  such  signers,  and  eannot  hold  the  in- 
doraer,  unless  the  condition  has  been  oomplied  with:  CctmpbeU  Priniing  Prem 
€fc  Oo.  V.  Powell,  78  Tex.  53.     When  a  note  ii  indorsed  in  blank,  and  left 
with  a  third  person  to  be  signed  by  the  maker  and  used  for  a  particular  pnr^ 
poee,  and  the  maker  takes  it  from  the  depositary  without  his  knowledge, 
fills  it  up,  and  gives  it  to  third  parties  with  notice  of  the  oonditioo,  this  ia 
anch  a  fraud  on  the  indorser  as  will  release  him:  Lenhebm  v.  Wilmarding,  66 
Pa.  St  73.    When  an  accommodation  note  is  designed  to  be  disoonnted  for 
the  purpose  of  taking  up  other  paper  of  the  person  giving  the  accommoda- 
tion, or  is  otherwise  intended  for  his  beneBt,  a  failure  to  have  it  thus  used  ia 
m,  misappropriation.    Thns  when  a  note  is  indorsed  for  the  aoeommodation 
of  the  maker,  and  delivered  to  him  to  be  used  in  renewal  of  another  note 
indorsed  by  the  same  party,  and  about  to  fall  due»  and  it  is  transferred  by 
the  maker  in  payment  of  another  debt  existing  against  him,  it  cannot  be 
enforced  against  such  indorser  by  the  creditor  taking  it  with  notice  of  the 
•ondition:  WardeU  t.  Howell,  9  Wend.  170;  Kanaon  v.  Smkh,  8  Wend.  436 
If  the  holder  of  such  paper  misappropriates  it  with  notice,  he  will  be  bounci 
to  reimburse  the  party  whose  name  is  misused  for  any  resulting  loss:  Com* 
§tock  V.  ffaer,  73  N.  T.  269;  29  Am.  Rep.  142.     When  a  pledgee  of  a  note  i« 
made  a  garnishee,  he  cannot  defend  on  the  ground  that  the  note  is  accom- 
aaodation  paper,  pledged  for  a  specific  purpose,  and  not  to  be  enforced  againsi 
the  maker  for  any  other  purpose,  as  such  defense  can  be  resorted  to  by  the 
drawer  only  when  sued  upon  the  note:  KirkpcUriek  v.  OUl/iam,  38  Ia.  Ann. 
653.     When  the  payment  of  acoommodation  paper  is  resisted  on  the  ground 
that  it  has  been  misappropriated,  and  diverted  from  the  purpose  for  whieh  it 
was  intended,  the  burden  of  proof  is  generally  upon  the  maker  or  indorser 
to  show  such  misappropriatioii,  because  the  holder  is  presumed  to  be  a  bona 
jUe  purchaser  for  value:  MaUland  v.  Oiikerut  NaL  Bank,  40  Md.  510;  17  Am. 
Bep.  620;  Jordoui  r.  Jordan^  10  Lea,  124;  43  Am.  Rep.  294;  HaU  v.  Ti^ayer^ 
105  Mass.  219;  7  Am.  Bep.  513;  Qrag  v.  Bank  f^  Kentucky,  29  Pa.  St  365. 
After  sueh  diversion  is  shown,  however,  the  burden  of  proof  is  then  upon 
the  holder  to  establish  that  he  is,  or  has  succeeded  to  rights  of,  a  bona  fid€ 
holder  for  value  and  without  notice:  FarmerM'  SaL  Bank  v«  NioBont  45  N.  Y. 
762;  Bdnepp  v.  Oar^penUr,  51  N.  Y.  602-604. 
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Bights  qf  AcoommodaUon  Maken  and  Indonert,  —  Km  has  been  eliewliers 
stated  in  this  note,  accommodation  indorters  of  negotiabU  instnimenti  am 
not  co-sareties  as  between  themselves,  nor  liable  to  oontribatioii,  in  the  ab* 
seuoe  of  an  nnderstandiag  between  them  to  that  effect  before  or  at  tha  tuna 
of  the  indoraemeDts.  A  sabsequent  understanding,  in  the  absence  of  a  new 
consideration,  will  not  support  an  action  for  contribution  by  a  prior  agunst 
a  subsequent  indorser:  Druhe  v.  Christy,  10  Mo.  App.  567;  MeOurk  t.  J7a^ 
geti,  66  Mich.  187.  When  the  last  indorser  has  to  pay  the  note^  be  can  re- 
cover the  whole  amount  from  his  predecessors^  and  from  the  maker:  McOurk 
V.  HuggeU,  56  Mich.  187.  When  two  indorsers  on  a  note  become  anoh  for 
the  accommodation  of  the  maker,  the  first  indorser  is  liable  to  the  aeeond, 
and  when  the  latter  pays  and  takes  up  the  note,  he  becomes  a  hiAder  for 
valud,  and  entitled  to  indemnity  from  the  former:  Kellff  r,  BummgkSt  102  N.  T« 
93.  An  accommodation  indorser  is  not  a  surety  in  such  sense  as  to  enable  him 
to  discharge  himself  from  liability  on  a  note  by  proving  a  request  to  the  bolder 
to  enforce  payment  of  the  maker,  the  neglect  of  the  holder  to  do  so,  the  sol- 
vency of  the  maker  when  such  request  was  made,  and  his  subsequent  inaol- 
venoy :  Converse  v.  Cook,  25  Hun,  44  One  who  indorses  a  note  bef  ewe  deliverya 
with  the  intention  of  assuming  the  liability  of  an  indorser,  in  order  to  give 
the  principal  in  the  note  credit  with  a  bank,  is  liable  as  an  indorser,  and  not 
as  a  surety,  and  the  failure  of  the  bank  to  give  notice  of  the  dishonor  of  the 
note  results  in  the  discharge  of  such  indorser.  In  such  case  it  is  not  mate- 
rial that  the  bank  and  the  maker  of  the  note  intended  that  the  indorser 
should  be  bound  as  surety,  unless  there  was  an  sfpreement  to  that  effect  with 
the  indorser:  DePauw  v.  Bank  qf  Salem,  126  Ind.  553.^  When  the  holder  el 
accommodation  paper  has  recovered  judgment  thereon  against  the  maker, 
and  holds  sufficient  of  the  property  of  the  latter  under  levy  to  satisfy  the 
note,  but  releases  the  levy  without  applying  such  property  to  the  satisfaction 
of  his  judgment,  an  accommodation  indorser  on  such  paper  is  thereby 
released  from  liability:  Priesi  v.  Watson,  75  Mo.  310;  42  Am.  Bep.  409; 
Capital  Savings  Bank  v.  Eeel,  62  GaL  419.  Indulgence  by  the  holder  ol  ae- 
commodation  paper  to  the  payee  thereof,  without  the  consent  of  the  indorser, 
granted  for  a  consideration,  will  discharge  the  latter:  Hall  r.  Capital  Boni^ 
71  Ga.  715.  One  who  is  liable  on  a  note  cannot^  after  paying  it^  reoorer  the 
sum  so  paid  from  one  who  has  indorsed  the  note  for  his  accommodation: 
OrcMe  v.  Bosse,  10  Mo.  App.  492.  When  the  payee  of  acoommodatuNi 
paper,  or  a  person  discounting  it  with  knowledge  of  the  purpose  for  which  it 
was  made,  has  been  guilty  of  usury,  this  defense  is  open  to  the  accommodation 
maker  or  indorser:  Tt^fts  r.  Shepherd,  49  Me.  312;  Keim  r.  Bank  qf  Penn 
Taionafiip,  I  Pa.  St.  36. 

Accommodation  bills  and  notes  are  subject  to  the  general  rule  that  one  tak- 
ing overdue  negotiable  paper  takes  it  subject  to  all  equities:  Baam  v.  Harris, 
15  R.  I.  699.  An  accommodation  indorser  of  a  note,  who  takes  it  up  at  matu- 
rity without  notice  of  any  infirmity,  and  in  discharge  of  his  own  debt  to  the 
holder,  or  in  consideration  of  his  own  note  given  therefor,  may  recover  the 
amount  of  the  note  taken  up  from  the  maker  thereof:  Breckitiridye  v.  Lewis, 
84  Me.  349;  30  Am.  St.  Rep.  353.  An  accommodation  indorser  may  withdraw 
bis  indorsement  at  any  time  before  the  note  is  discounted,  unless  rights  for  a 
valuable  consideration  have  in  the  mean  time  attached  in  others:  Second  NaL 
Bank  v.  ^oioe,  40  Minn.  390;  12  Am.  St.  Rep.  744;  and  after  it  has  been  ne- 
gotiated, such  indorser's  liability  is  limited  to  the  amount  advanoed  in  good 
faith  by  the  holder:  Berkeley  v.  Tinsley,  88  Va.  1001.  An  accommodation 
Indorser  of  a  note,  transferred  to  a  bank  as  collateral  •  security  for  rent  due 
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•nd  to  become  dae,  cannot  be  held  liable  for  rent  sabsequently  aocruiDg  tm- 
der  a  new  lease,  when  the  bank  has  notice  of  the  nature  of  Uie  transaction 
and  of  the  intention  of  the  parties:  ContinenUU  NaL  Bank  ▼•  BtU,  125  N.  T.  SS. 
An  accommodation  indorser  who  receives  no  benefit  therefrom  may  defend 
against  a  bonajlde  holder  of  the  indorsed  note  on  the  ground  that  he  wasfion 
eompos  meniis  at  the  time  of  the  indorsement,  alfehongh  the  holder  had  no  no- 
tice of  the  indorser*s  lunacy  at  the  time  of  the  transfer:  Wirdwch  r,  FirHNai. 
Bank,  97  Pa.  St  543;  39  Am.  Rep.  821.  One  who  has  discounted  negotiable 
paper  for  the  maker  cannot  be  compelled  by  the  accommodation  indorser  to 
resort  to  collaterals  belonging  to  the  maker  in  his  hands  before  resorting  to 
him,  although  the  indorser  reUed  upon  the  collaterals  in  making  such  in- 
dorsement, although  the  holder  knew  of  his  reliance,  and  that  the  indorse- 
ment was  for  accommodation,  and  the  proceeds  were  applied  by  the  holder 
to  payment  of  other  paper  of  the  maker,  and  other  parties  are  in  the  same 
situation  with  the  indorser.  The  remedy  of  the  indorser  is  to  pay  the  paper 
and  demand  and  enforce  the  security:  Firat  NaL  Bank  v.  Wood,  71  N.  Y. 
405;  27  Am.  Rep.  66.  An  accommodation  indorser  of  a  note  is  entitled  to 
be  subrogated  to  all  the  rights  and  remedies  of  the  maker,  if  the  note  waa 
giTen  in  payment  of  a  machine  warranted  to  accomplish  certain  purposei^ 
which  warranty  has  wholly  failed,  if  the  holder  of  the  note  acquired  it  after 
maturity,  with  notice  of  the  warranty  and  of  its  breach,  and  the  maker  is 
insolvent:  McDonald  Mfg,  Co,  v.  Moran,  52  Wis.  203. 

By  Corporations. —  The  indorsement  of  negotiable  paper  for  accommodaticA 
is  not  a  necessary  incident  to  the  business  of  a  oorporation,  and  unless  snob 
transaction  is  authorised  by  its  charter,  such  indorsement  is  unlawful  and 
ultra  vires,  and  the  corporation  is  not  liable  thereon:  National  Bank  ▼.  WeU$p 
79  N.  Y.  498;  Bank  qf  Oeneuee  v.  Palchin  Bank,  13  N.  Y.  308;  Mor/ord  v. 
Farmers'  Batdc,  26  Barb.  568;  Bridgeport  City  Bank  v.  Empire  Stone  Dressing 
Co.,  30  Barb.  421;  Savage  Mfg.  Co.  ▼.  Worthington,  1  Qill,  284.     Unless  ex- 
press power  is  granted,  a  corporation  cannot  execute  accommodation  paper} 
and  such  paper,  if  executed,  is  void  in  the  hands  of  the  assignee:  Smead 
V.  Indianapolis  etc,  B.  B.  Co,,  11  Ind.  105;^  or  payee;  and  the  corporation 
cannof  ratify  such  note  after  execution  by  its  officers,  so  as  to  create  any 
liability  in  the  hands  of  the  payee  against  the  corporation:  ffall  v.  Ath 
tem  Turnpike  Co.,  27  CaL  256;  87  Am.  Dec.  75.    A  banking  corporation, 
whether  state  or  national,  has  no  authority  to  make  an  accommodation  in- 
dorseinent^  in  the  absence  of  express  power  granted  in  its  charter  to  that  el* 
feet:  Bank  o/Oenessee  v.  Patchin  Bank,  13  K.  Y.  308;  National  Bank  r.  Welli^ 
79  K.  Y.  499.     The  general  powers  of  a  manufacturing  corporation  give  il 
no  authority  to  indorse  accommodation  paper:  Lafayette  Savings  Bank  r,  SL 
Louis  Stoneware  Co.,  2   Mo.  App.  299.     An  accommodation  indorsement 
niade  by  a  corporation  is  not  binding  upon  it|  unless  the  note  has  been  dis- 
counted in  good  faith   by  the  party  holding  it»  ^in  consequence  of  repre- 
sentations made  by  the  corporation  that  it  was  its  own  note:  Morford  v. 
Farmers*  Bank,  26  Barb.  568;  Bridgeport  City  Bank  v.  Empire  Stone  Dressing 
Co.,  30  Barb.  421.     When  a  corporation  is  authorised  to  make  notes  in  its 
business,  but  exceeds  its  power  in  making  an  accommodation  note,  such  note 
will  be  good  in  the  hands  of  a  bona  Jide  holder,  on  the  principle  that  other- 
wise the  general  power  of  making  and  transferring  notes  thus  abused  would 
leave  a  bonajlde  holder  without  means  of  information  as  to  snob  abuse.    Thus 
the  acoommodatkn  note  of  such  corporation,  in  the  hands  of  a  holder  in  good 
mixh,  for  value,  who  takes  it  before  maturity,  and  without  knowledge  that 
the  maker  has  not  received  full  consideration,  can  be  enforced  against  the 
JOL  St.  Rsp.,  Vol.  XXXI.— 48 
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eorporatton:  Monumeni  NaL  Bank  ▼.  Olobe  Works,  101  Mass.  67;  3  Am.  Kep. 
122;  Bird  r,  DoffgeU,  97  Mus.  494.  When  th«  corporation  has  •xoeedod  ite 
power  by  making  an  aooommodation  note,  this  defense  ia  admisaiUe  under 
tha  general  iasne,  and  need  not  be  specially  pleaded:  Hail  ▼•  Amburm  Tmw 
^a».,  87CaL  256;  87  Am.  Deo.  76.  Bat  thabnrden  of  proof  to  abov  that 
rach  paper  was  taken  with  notice  that  the  corporation  had  no  authority  to 
make  or  indorse  it  lies  on  the  defendant  in  a  suit  on  the  note:  LiifayeUe 
SawingM  Bank  r.  St,  LwU  Stoneware  Co,,  2  Mo.  App.  299. 

Bjf  Agent,  —  A  general  power  given  an  agent  to  make  or  indorse  notea  or 
bills  on  behalf  of  his  principal  will  not  warrant  the  agent  in  putting  the 
name  of  his  principal  to  paper  for  the  accommodation  of  the  agent  or  a  third 
person,  and  the  principal  will  not  be  bound,  in  the  abeenoe  of  express  authoi^ 
ity  in  the  agent  to  make  or  indorse  aooommodation  paper  in  the  name  of  hia 
principal:  German  NaL  Bank  ▼.  Studies,  1  Ma  App.  260;  JBtnaNai.  Bank  ▼. 
Wineheater,  43  Conn.  891;  Stainer  ▼.  Tyten,  3  Hill,  279;  Bank  qf  Hambmr^ 
▼.  Joknwn,  3  Rich.  42;  Wallace  r.  Branch  Bank  qfMobUe,  1  Ala.  665;  Ouikk 
T.  Grwer,  33  N.  J.  L.  463;  97  Am.  Deo.  728.  In  the  case  last  cited,  Depoe, 
J.,  in  delivering  the  opinion  of  the  courts  said:  '*I  take  the  rale  to  be  well 
•ettled,  that  the  authority  to  sign  aooommodation  paper,  or  as  seeurity  for  a 
third  person,  must  be  specially  given,  unless  the  authority  of  the  agent  in 
one  of  universal  agency,  and  will  not  flow  from  any  general  aathority  to 
transact  buainess  for  the  principal.  The  making  of  accommodation  paper, 
or  the  loan  of  one*s  name  as  security  for  another,  does  not  fall  within  the 
ordinary  business  in  which  persons  engage.  The  authority  to  use  a  princi- 
pal's name  for  that  purpose  is  not  established  by  proof  of  an  agency,  how- 
aver  general,  in  the  traosaetion  of  the  principars  business,  even  though  in 
connection  with  such  business  it  be  shown  that  the  agent  was  authorised  to 
make  notes  in  the  name  of  his  princtpaL  To  validate  such  paper,  it  must  be 
shown  that  the  agent  was  authorised  to  make  use  of  his  principal's  name  for 
ttiat  purpose,  and  his  authority  must  either  be  express,  or  implied  from 
proof  that  he  was  accustomed,  with  the  principal's  consent,  to  use  his  name 
for  the  accommodation  of  others.  An  agent  who  is  authorixed  to  draw  and 
indorse  notes^  and  to  draw,  indorse,  and  accept  bills  of  exchange,  An  aot 
under  such  authority  only  to  the  extent  of  his  principal's  businoss,  and  is 
not  authorised  to  draw,  indorse,  or  accept  them  for  the  accommodation  of 
mero  strangers'*!  OuHek  v.  Grover,  33  K.  J.  L.  467;  97  Am.  Dea  728.  Tet 
when  a  note  or  bill  is  made  or  indorsed  by  an  agent  in  the  name  of  tho 
principal  for  the  accommodation  of  such  agent  or  a  third  person,  with  tiie 
consent  of  the  principal,  or  with  his  subsequent  ratification,  the  principal 
is  liable:  German  NaL  Bank  v.  Studley,  1  Mo.  Appw  260;  Gmliek  v.  Onfter, 
83  N.  J.  L.  467;  97  Am.  Dec.  728.  Thus  when  a  note  is  made  or  indorsed 
by  an  agent  with  the  consent  of  his  principal  for  the  purpose  of  taking  up 
paper  upon  which  the  latter  is  already  liable  as  an  aooommodation  indorser 
or  maker,  tho  principal  is  bound:  German  NaL  Bank  v.  Stndleg^  1  Mo.  App. 

260. 

By  ParliMTt.  —  The  power  of  partners  to  bind  one  another  by  oommaroiBl 
paper  does  not  extend  to  indorsements  or  other,  oontraots  for  the  aooommo* 
dation  of  a  third  person.  Hence  the  rule  is  well  settled  that  when  ono 
member  of  a  partnership  becoraea  an  accommodation  maker  or  indorser,  for 
tho  benefit  of  a  third  person,  in  the  name  of  the  firm,  without  the  aasent^ 
•xpress  or  implied,  or  the  subsequent  ratification  of  hia  oopartners^  aoeh 
paper  oannot  be  enforced  against  them  or  the  firm  by  a  holder  who  takes  II 
with  knowledge  of  its  accommodation  character:  Auitim  v.  Fandermark^  i 
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Hill,  259;  LateHyy,  Bttrr,  1  Wend.  629;  Bank  of  Rochester  ▼.  Bmeen,  7  Wend. 
159;  Boyd  v.  Plumb,  7  Wend.  309;  Tyrte  ▼.  Lffon,  67  Ala.  1;  Fooi  r.  8<Mn, 
19  Johns.  154;  10  Am.  Deo.  208;  Bank  qf  Foii  Madison  r.  Alden,  129  U.  a 
872;  National  Bank  r.  Law,  127  Maes.  72;  National  SecurUy  Bank  v.  McDom- 
aldy  127  Mass.  82;  TompkUu  v.  Woodyard,  5  W.  Va.  216;  Heffnm  ▼.  Nana- 
ford,  40  Mich.  305;  WiUon  y.  WMamB,  14  Wend.  146;  28  Am.  Dec.  518; 
StaU  y.  Catakill  Bank,  18  Wend.  466;  Lang  y.  Waring,  17  Ala.  145;  Cha- 
mmmes  y.  Edtoards,  3  Pick.  6;  Vredenburgh  ▼.  Lagan^  28  La.  Ann.  941 ;  Banik 
^  Tennessee  v.  Saffarrans,  8  Humph.  597;  LonfiF  y.  Cor^,  8  Ired.  238;  Whaley 
y.  ifooc^y.  2  Hnmph.  495;  Ohenowith  y.  C7Aom5er/a<n,  6  B.  Moo.  60;  43  Am. 
Dec.  145;  BoUina  y.  Stevens,  31  Me.  454;  Andrtufs  y.  Planters*  Bank,  7  Smedes 
ft  M.  192;  45  Am.  Dec  800.  One  partner  cannot,  by  his  indiytdaal  ael^ 
bind  the  firm  as  a  goarantor  of  the  debt  of  another,  or  as  a  party  to  a  nota 
or  bill  made  for  the  accommodation  or  as  the  surety  of  another,  without 
authority  specially  given  him  for  the  purpose,  or  implied  from  the  oommoB 
course  of  the  business  of  the  firm,  or  from  the  previous  course  ol  dealing 
between  the  parties,  unless  the  act  of  such  partner  is  afterwards  ratified  by 
his  copartners:  Stoeetaer  y.  Frtnch,  2  Gush.  809;  48  Am.  Deo.  066.  8o  aa 
accommodation  acceptance  by  one  member  of  a  firm,  in  the  partnership 
name,  without  the  authority  or  consent  of  his  copartner,  is  not  binding  on 
the  latter,  in  the  hands  of  a  holder  who  takes  it  with  notice  that  it  is  purely 
an  accommodation  aooeptance,  and  not  given  in  the  course  of  the  business  of 
the  firm«  but  for  the  private  use  of  a  stranger,  the  drawer  of  the  bill:  Bhom 
T.  Helm,  58  Miss,  81.  The  holder  of  accommodation  paper  made  or  indorsed 
by  one  partner  in  the  firm  name  is  generally  chargeable  with  notioe  of  its 
aocommodation  character,  and  snob  paper  carries  with  it  the  presumption 
that  the  partner  making  or  indorsing  it  is  not  anthoriied  to  do  so:  Tanner 
T.  Ball^  1  Pa.  St.  417.  Henee  in  an  action  against  a  firm  as  the  guarantor 
•f  the  debt  of  another,  or  as  a  party  to  a  bill  or  note  made  or  indorsed  for 
the  aocommodation  or  as  the  surety  of  another,  when  the  contract  is  the  act 
of  an  individual,  the  burden  of  proof  is  on  the  holder  to  show  that  such 
partner  was  authorized  so  to  bind  the  firm  by  the  others,  that  such  act  is 
done  with  their  consent,  or  that  it  was  subsequently  ratified  by  thems 
Sweetser  v.  French,  8  Cush.  809;  48  Am.  Deo.  66i>;  Tampkhts  v.  Woodyard,  6 
W.  Va.  216;  National  Secmity  Bank  v.  McDonald,  127  Mass.  82;  CAaconmet 
T.  EdtKords,  8  Pick.  6;  Foot  v.  Babin,  19  Johns.  155;  10  Am.  Dee.  208;  Bamk 
ff  Vergennu  v.  Cameron,  7  Barb.  144. 

The  mis  is  thus  deariy  laid  down  in  Hendrit  t.  BerkowUt,  87  Gal.  118,  99 
Am.  Dee.  251:  When  one  of  two  partners  indorses  a  note  in  the  name  of 
the  firm  for  the  aooommodation  of  a  third  person,  without  the  authority  or 
oonsent  of  the  other  partner,  the  latter  is  not  bound  by  the  indorsement  as 
to  any  person  taking  the  note  with  notice  that  the  indorsement  was  made 
in  the  character  of  surety;  and  in  such  case  the  burden  of  proving  the  author^ 
ity  or  oonsent  of  the  copartner  rests  on  the  party  holding  the  note;  and  if  ho 
takes  it  from  the  hands  of  the  maker,  this  is  notice  that  the  firm  indorsement 
was  for  the  accommodation  of  the  maker.  A  third  party  taking  from  a  part* 
ner  the  signature  of  his  firm  upon  his  individnal  transaction  oannot  hold  the 
firm,  without  proof  of  authority,  adoption,  or  ratification.  The  holder  of  the 
note  under  such  oircumstauces  must  prove  the  assent  of  the  other  partners, 
for,  prima  fade,  suoh  transaction  is  a  fraud,  both  on  the  part  of  the  debtor 
and  of  the  creditor:  Tompkins  v.  Woodyard,  5  W.  Va.  216.  If  the  holder 
knows,  at  the  time  that  he  takes  the  paper,  that  one  of  the  partners  has  in- 
dorsed the  partuership  name  on  it  as  securilv  for  the  maker,  it  is  incumbent 
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upon  him  to  rebut  the  presiimption  that  he  receiyed  the  firm  name  as  mrety 
for  another,  in  frand  of  the  partnership:  Darling  v.  March,  22  Me.  18^ 
When  it  is  sought  to  charge  the  firm  with  the  payment  of  a  note  ot  bill 
made  or  indorsed  in  the  name  of  the  firm  by  a  copartner  alone  for  the  ae* 
commodatiou  of  himself  or  another,  on  the  ground  of  implied  authority  «r 
Bub.^eqnent  assent  or  ratification  by  the  firm,  the  evidence  must  be  strong 
dear,  and  satisfactory,  and  slight  and  inoonclnsive  circumstances  will  not  bo 
sufficient:  WiUon  v.  WiUiams,  14  Wend.  146;  28  Am.  Dec.  518.  Such  pro- 
cedent  authority  may  be  implied  from  strong  ciroumstanoes^  from  the  ooo^ 
men  course  of  the  business  of  the  firm,  or  from  the  previous  course  of  dealingi 
between  the  parties,  without  direct  proof:  Sweetaer  t.  French^  2  Cosh.  309; 
48  Am.  Dec.  666;  BuOer  v.  Stocking,  8  K.  Y.  408;  PooUy  r.  Whitmore^  10 
Heisk.  629;  27  Am.  Rep.  733;  Andrew  r.  Planiert'  Bank,  7  Smedes  ft  ]£ 
192;  46  Am.  Dec.  300;  DarUng  v.  March,  22  Me.  184;  WaU  v,  Thayer,  118 
Mass.  473;  Firai  NaL  Bank  v.  Breeae,  39  Iowa,  640.  In  Sar^  ▼.  Beed,  • 
Hill,  12;  it  was  decided  that  evidence  that  two  partners  had  repeatedly,  witb 
the  knowledge  and  consent  of  each  other,  indorsed  accommodation  paper,  wai 
not  sufficient  to  show  authority  in  one  of  them  to  sign  the  firm  name  m 
maker  or  surety,  so  as  to  bind  the  firm. 

A  subsequent  ratification  of  such  act  on  the  part  of  an  individual  in  sign- 
ing accommodation  paper  in  the  name  of  the  firm  may  be  inferred  from  the 
acts  or  omissions  of  the  other  partners,  after  they  know,  or  have  means  ef 
knowing,  of  such  act  on  the  part  of  the  individual  partner;  Sweetaer  v. 
French,  2  Gush.  309;  48  Am.  Dec  666;  or  it  may  be  prored  by  other  cir- 
cumstantial evidence:  Firsi  Nat.  Bank  v.  Breeae,  39  Iowa»  640.  Of  course^ 
accommodation  paper  made  or  indorsed  by  one  member  of  the  firm  in  the 
firm  name  is  binding  on  the  firm,  when  it  is  shown  that  the  firm  anthorited, 
consented  to,  or  recognized  the  act  of  the  individual  member  in  contracting 
the  liability  and  in  making  the  note:  Bloom  v.  Stem,  23  La.  Ann.  747;  8tm 
Wagon  Co,  v.  8%oesey,  52  Iowa,  391;  59  Iowa,  609.  And  it  is  also  bound  on 
a  note  given  by  him  in  renewal  of  such  note:  Dvmdaaa  v*  QaUagkar^  4  Pn.  Sk 
205. 

When  accommodation  paper  is  made  or  indorsed  by  an  individual  partus 
in  the  name  of  the  firm,  without  the  knowledge  or  consent  of  his  oopartnet^ 
such  paper  ib  binding  against  the  firm,  when  in  the  hands  of  a  holder  or  in* 
dorsee,  who,  in  good  faith,  for  an  adequate  consideration,  purchases  the  sam% 
before  maturity,  in  the  usual  course  of  bnsineas,  and  without  knowledge  eC 
any  of  the  circumstances  affecting  its  validity.  Hence  all  the  members  of  a 
partnership  are  bound  by  a  note  made  by  one  member  in  the  firm  name,  and 
transferred  for  his  sole  benefit  in  the  partnership  name,  when  it  falls  into  the 
hands  of  a  bona  jida  purchaser  or  indorsee  for  value,  without  notice  and  be* 
fore  maturity:  Bank  qf  8L  Albana  v.  OUUland,  23  Wend.  811;  35  Am.  Dea 
566;  WeOa  v.  Bvana,  20  Wend.  251;  Bedlon  v.  ChurchiO,  73  Me.  146;  40  Am. 
Rep.  345;  Beach  v.  8iaU  Bank,  2  Ind.  488;  Bank  qf  Vergennea  v.  Cameron,  7 
Barb.  143;  Auaiin  v.  Vandermark,  4  Hill,  259;  Chemung  Canal  Bank  v.  Brad' 
ner,  44  N.  Y.  680;  Whaleg  v.  Moody,  2  Humph.  495.  When  the  name  of  a 
firm  is  affixed  to  negotiable  paper  by  one  of  the  partners  for  his  individual 
accommodation,  and  the  note  is  discounted  at  a  bank  in  the  usual  manner, 
without  knowledge  of  such  fact,  the  firm  is  lx>und,  although  the  note  is  made 
out  of  the  course  of  the  partnership  business,  and  without  the  knowledge  or 
consent  of  the  other  partners:  Waido  Bank  v.  Lwnberi,  16  Me.  416;  OatakiU 
Bank  V.  SUUI,  15  Wend.  364.  In  such  case  the  form  of  the  paper  is  not  no- 
tice to  thtt  bank  that  it  was  given  for  the  accommodation  of  the  maker  and 
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in  fraud  of  the  firm;  Redl(m  v.  Churchill,  7S  Me.  146;  40  Am.  Bop.  845f 
WaU  r.  Thayer,  118  Mast.  474. 

Whether  or  not  a  firm  can  be  held  liable  to  a  h(ma  fidt  holder  without  no- 
tioe,  upon  a  note  indorsed  in  its  name  by  an  individual  member  for  his  own 
accommodation,  depends  upon  the  nature  of  the  business,  the  usual  course  of 
dealing  of  that  firm,  and  the  circumstances  surrounding  each  particular  oasei 
Pooley  Y,  WkUmore,  10  Heisk.  629;  27  Am.  Rep.  733;  Hoth  r.  OobiH,  82  Vt 
125.  And  after  proof  of  the  manner  in  which  the  paper  was  created  and  put 
in  circulation,  the  burden  of  proof  is  upon  the  holder  to  show  that  he  received 
it  honafide  and  for  a  valuable  consideration:  Bank  qfSl.  Albana  v.  OiUUotnd, 
S3  Wend.  311;  35  Am.  Dec  566;  Bank  qf  Vergennes  v.  (Jamertm,  7  Barb.  143. 
A  member  of  a  partnership,  who,  without  authority  from  the  firm,  eigns  the 
firm  name  to  a  note  as  maker  or  indorser,  for  his  own  accommodation  or  that 
of  a  third  person,  is  liable  upon  the  note  in  the  same  manner  and  to  the  same 
•stent  as  if  he  had  signed  his  individual  name  thereto:  SUvert  v.  Foderp  9 
Kan.  56;  FirMlfaL  Bankr.  Carpenter,  34  Iowa,  433. 


DbOKBB   V.    SOBANTON   CiTY. 

[in  PlMMSYLVAinA  9TATK,  21L] 
MUKIOIPAL  Ck>RFORATIONa  —  AOOITMirLATION    OF    lOB    OH    StBBIT  —  KlEOLI- 

OBNOK.  —  A  defective  construction  of  a  streeti  in  oonjunotion  with  an 
aoonmulation  of  ice  thereon,  casts  upon  the  municipality  the  duty  of  re- 
moving the  obstruction  on  notice,  and  a  failure  to  perform  such  duty  is 
negligence. 

MVNIOIPAL    COBPOBATIOirS  — LlABILITT    lOR    ALLOWING    lOB    TO    AOODMU- 

LATB  ON  DBFBcnriyB  Stbsbt.  — When  ice  has  accumulated  on  a  street 
by  reason  of  neglect  on  the  part  of  the  city  to  construot  and  maintain 
suitable  drains  to  carry  surface  water  away,  the  city  is  liable  to  a  per^ 
•on  injured  by  slipping  and  falling  upon  such  ice. 

Trespass  for  personal  injuries.  Plaintiff  was  injured  bj 
the  overturning  of  his  sleigh  on  Oak  Street,  in  the  city  of 
Scranton.  At  the  place  where  the  accident  occurred,  the 
street  was  lowest  in  the  middle,  without  drains  at  the  side, 
and  the  surface  water  had  gathered  in  the  middle  of  the 
street,  and,  freezing,  had  caused  an  accumulation  of  ice.  The 
street  had  been  in  this  condition  from  two  to  four  weeks  prior 
to  the  accident.  Judgment  for  plaintiff,  and  defendant  ap- 
pealed. 

7.  H.  Bums^  for  the  appellant 

flf.  B.  Price  and  J.  W.  Carpenter^  for  the  appellee. 

McCoLLUM,  J.  It  is  alleged  that  error  was  committed  bj 
the  learned  court  below  in  the  refusal  of  the  city's  fifth, 
seventh,  and  eighth  points.    The  first  and  second  assign- 
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ments  coroplnin  of  the  aoBwen  to  the  fifth  and  Beventh 
points,  and  as  they  practically  involve  the  same  question, 
they  may  be  considered  together.  The  ground  of  complaint 
in  these  is,  that  the  court  declined  to  charge  the  jury  that 
the  city  was  not  liable  unless  the  ice  had  so  accumulated 
in  hills  and  ridges  as  to  form  an  obvious  physical  obstruction 
to  travel,  and  that  the  city  had  notice  of  the  same.  The 
points  in  question  were  predicated  upon  the  principle  that  a 
municipality  is  not  liable  for  injuries  resulting  from  the  gen« 
eral  slipperiness  of  its  streets,  caused  by  the  ice  formed  from 
the  rain  and  snow  falling  upon  them,  but  they  entirely  ig« 
nored  the  defective  condition  of  the  roadway,  and  the  evidence 
showing  that  the  ice  upon  it  was  formed  from  the  water  which 
the  city  negligently  permitted  to  flow  there  from  the  broken 
hydrant  In  his  general  charge  the  learned  judge  distinctly 
instructed  the  jury  that  the  city  was  not  liable  in  this  case, 
unless  they  found  that  the  road  was  defectively  constructed 
by  it,  and  that  it  negligently  allowed  the  ice  to  accumulate 
there.  He  also  instructed  them  that  there  was  not  such  an 
accumulation  of  ice  from  natural  causes — ''from  the  results 
of  an  ordinary  storm,  or  from  the  thawing  and  freezing  that 
goes  on  in  winter" — as  the  city  was  bound  to  remove.  In 
these  instructions  the  city  obtained  all  that  it  was  legally  en- 
titled to.  It  was  certainly  its  duty  to  construct  and  maintain 
suitable  ditches  and  sluices  to  carry  off  the  water  which  ordi- 
narily flowed  from  springs  and  other  sources  outside  and  in 
the  vicinity  of  the  highway.  It  could  not,  in  violation  of  this 
duty,  allow  such  water  to  run  along  the  center  of  or  over  the 
road,  until  there  was  an  accumulation  of  ice  from  it  which 
rendered  unsafe  and  obstructed  travel  thereon,  without  incur- 
ring liability  to  a  party  who,  in  consequence  thereof,  sustained 
an  injury.  A  defective  construction  of  the  road,  in  conjunc- 
tion with  such  an  accumulation  of  ice,  cast  upon  the  munici* 
pality  the  duty  of  removing  the  obstruction  on  notice.  If  the 
water  from  the  broken  hydrant  came  upon  and  ran  over  the 
road,  as  described  in  the  testimony  of  Morgan  and  Boland, 
and  the  ice  complained  of  was  formed  by  it,  the  city  cannot 
escape  responsibility  on  the  plea  that  the  ice  had  not  *'  so  ao- 
cumulated  in  hills  and  ridges  as  to  form  an  obvious  physical 
obstruction  to  travel."  We  think,  therefore,  that  no  error  was 
committed  by  the  learned  judge  in  his  denial  of  the  city's 
fifth  and  seventh  points. 
That  the  road  was  in  a  dangerous  condition  at  the  time  and 
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place  of  the  accident  does  not  admit  of  Berious  question. 
This  was  abundantly  shown  by  the  evidence  produced  by  the 
appellee,  and  was  conceded  by  the  city's  witnesses.  It  was  a 
condition  which  was  attributable  to  the  defective  construction 
of  the  road,  in  conjunction  with  the  ice  which  was  negligently 
allowed  by  the  city  to  form  and  remain  there.  The  case  was 
for  the  jury;  it  was  submitted  in  a  clear  and  careful  charge, 
and  the  verdict  is  fully  sustained  by  the  evidence. 

The  specifications  of  error  are  overruled. 

Judgment  ai&rmed. 

MUNIOZPAL   00BP0BATI01f8»  DUTT  OF,   TO  KSBP   StRIBTS   ClIAB    OV   ICM 

AHD  Snow:  See  notes  to  OolUtu  ▼.  OUy  of  Gauneil  Bluffs,  7  Am.  Rep.  206-208; 
a^  qf  Erie  v.  MagiU,  47  Am.  Rep.  744-747.  Mere  alipperiness,  arising  from 
a  smooth  surface  of  snow  and  ice  on  a  sidewalk,  is  not  such  a  defect  or  want 
of  repair  aa  will  render  a  city  liable  in  damages  for  injuries  sustained  from  a 
fall  thereon:  Cook  v.  Mihoa/uku,  24  Wis.  270;  1  Am.  Rep.  183;  MoMch  Chwik 
▼.  (7/tne.  100  Pa.  St  119;  45  Am.  Rep.  364;  Orouenbach  v,  Milwauhee,  65  Wis. 
SI;  66  Am.  Rep.  614;  Chase  v.  City  of  CUvehnd,  44  Ohio  St.  504;  58  Am. 
Rep.  843;  Henkes  r,  MinneapoUs,  42  Minn.  530.  In  the  first  of  these  cases,  a 
city  was  held  not  liable  for  the  slippery  condition  of  a  sidewalk,  caused  by 
the  insufficiency  of  the  gutters  to  carry  off  an  unusually  large  quantity  of 
water  accumulated  by  artificial  means,  and  then  frozen  over,  unless  it  was 
guilty  of  some  subsequent  negligence  or  default  in  not  repairing  the  side* 
walk.  In  Bishop  r.  Village  €f  Ooshen,  120  K.  T.  337,  the  slipperiness  was 
eaoaed  by  the  orerflow  of  water,  which  was  prevented  from  passing  through 
a  grating  by  the  snow  which  the  defendant's  servants  had  cast  on  it  in  clean* 
ing  the  streets,  and  it  was  held  that  the  question  of  negligence  was  properly 
submitted  to  the  jury.  Kor  does  the  mere  accumulation  of  ice  and  snow  ia 
eity  streets  constitute  a  *' defect"  or  a  want  of  "good  repair":  McKeUar  t. 
DelroUt  57  Mich.  158;  58  Am.  Rep.  357.  But  if  notice  of  the  existenoe  of 
dangerous  formations  has  been  received  by  the  corporation,  or  sufficient  tims 
has  elapsed  to  afford  a  presumption  of  knowledge  of  their  existence  and  aa 
opportunity  to  effect  their  removal,  the  city  will  be  liable  for  resulting  in* 
juries:  McLaughlin  r.  Corry,  77  Pa.  St.  109;  18  Am.  Rep.  432;  Broburg  r. 
i>e9  Mohies,  63  Iowa,  523;  50  Am.  Rep.  756;  Cloughessey  v.  WaUrbury,  51 
Conn.  405;  50  Am.  Rep.  38;  ffarrington  v.  Bx^cUo,  121  N.  Y.  147;  Keane  ▼• 
WcUer/ord,  130  N.  Y.  188;  Fortin  v.  BadhampUm,  145  Mass.  196;  McDwiaJd 
T.  Ashland,  78  Wis.  251.  If  the  formation  of  the  ice  on  a  sidewalk  is  so  re- 
cent that  notice  cannot  be  imputed  to  the  city,  no  liability  will  attach,  unless 
it  is  shown  that  there  is  some  structural  defect,  such  aa  an  excessive  slope 
m  the  walk:  Taylor  v.  Tankers,  105  K.  Y.  208;  59  Am.  Rep.  492;  Ayres  r. 
ffammondspori,  130  K.  Y.  665.  In  an  action  to  recover  for  personal  injuries 
sustained  by  faUing  on  an  icy  sidewalk,  evidence  is  competent  to  show  the 
like  condition  of  tbs  walk  seventeen  days  later,  there  being  no  evidence  of 
any  intermediats  ohngss  Btrrenberg  v.  Boston,  137  Mass.  231;  50  Am.  Bofib 
29ft. 
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MoCbbaby  v.  Bombbbqbr. 

[151  PurNBTLYANIA  8TATS,  828.] 

Wills — Powkbs  undu — Mortoaob.  — When  a  devisee  for  Hfe  fa  nadi 
ezecntriz  with  power  to  sell  the  real  estate,  a  mortgage  ezeeated  hf 
suoh  devisee  will  bind  the  remaindermen. 

Pownta  «  BxBOunoN  ov — iNTBNnoif.  —  When  a  donee  of  a  power  to  sell 
land  possesses  also  an  interest  in  the  snbjeot  of  the  power,  a  oonvey- 
ance  by  him  in  his  own  name,  without  reference  to  the  power,  will  ba 
deemed  an  ezeoution  of  it^  if  an  intent  to  so  ezeonte  it  is  made  to  ap- 
pear. 

W,  B,  Lamberton^  for  the  appoUant. 
Samuel  /.  M.  McGarrelly  for  the  appellee. 

Pazson,  C.  J.  The  learned  judge  below  instrucied  the 
jnry  to  find  a  verdict  for  the  plaintiff,  Bubject  to  the  reserved 
question  whether  there  was  any  evidence  in  the  case  to  sus- 
tain such  verdict.  Subsequently  he  entered  judgment  for  the 
defendant  non  obstante  veredicto. 

The  learned  judge  was  of  the  opinion  that  Sarah  Bomberger 
took  but  a  life  estate  in  the  land  in  question  under  the  will  of 
her  husband,  Lewis  Bomberger.  The  will,  so  far  as  it  applies 
to  the  present  case,  is  as  follows:  "I  give,  devise,  and  be- 
queath to  my  beloved  wife,  Sarah  Bomberger,  my  house  and 
lot  in  which  I  now  reside,  and  all  the  household  furniture  and 
other  items  belonging  to  me  not  herein  particularly  men- 
tioned; to  have  and  to  hold  the  said  messuage  and  appurte- 
nances and  goods  and  chattels  for  and  during  her  natural  life; 
and  at  the  death  of  my  said  wife  all  the  property  hereby  de- 
vised and  bequeathed  to  her  as  aforesaid,  or  so  much  thereof 
as  may  remain  unexpended,  I  give  and  devise  unto  my  eon, 
Michael  Bomberger,  in  trust  for  his  wife,  Ann  Bomberger,  and 
their  heirs;  and  further,  if  at  any  time  it  should  be  deemed 
advantageous  to  dispose  of  said  house  and  lot,  my  said  ex- 
ecutrix, or  in  the  event  of  her  death,  the  said  aforenamed 
trustee,  is  hereby  authorized  and  empowered  to  sell  and  dis- 
pose of  the  same,  the  proceeds  to  be  reinvested  in  or  secured 
by  other  real  estate,  subject  to  the  same  conditions." 

The  said  Sarah  Bomberger  was  made  executrix  of  the  will. 

We  need  not  discuss  the  extent  of  her  interest  in  the  real 
estate,  for,  conceding  it  to  be  but  a  life  interest,  it  by  no 
means  follows  that  the  mortgage  did  not  bind  the  remainder. 
It  will  be  noticed  that  the  will  gives  her  an  absolute  power  of 
sale,  subject  to  the  provision  that  the  proceeds  are  to  be  rein- 
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vested  in  or  secured  by  other  real  estate.  It  is  familiar  law 
in  this  stat^  that  an  absolute  and  unrestricted  power  to  sell 
includes  a  power  to  mortgage.  It  was  said  by  Justice  Shars- 
woody  in  Zan$  ▼.  Kennedy,  73  Pa.  St.  192:  *^  We  cannot  regard 
this  as  an  open  question.  It  was  expressly  decided  in  Lan^ 
easier  ▼.  Dolan^  1  Rawle,  231,  18  Am.  Dec.  626,  that  a  power 
to  sell  does  include  a  power  to  mortgage,  which  is  a  condi- 
tional sale."  We  need  not  multiply  authorities  upon  so  plain 
a  proposition. 

It  was  contended,  however,  that  inasmuch  as  Mrs.  Bom- 
berger  did  not  execute  the  mortgage  in  her  name  as  execu- 
trix, but  merely  in  her  individual  capacity,  that  it  did  not 
bind  the  estate  in  remainder.  The  fact  that  she  sealed  the 
mortgage  personally,  and  not  as  executrix,  will  not  prevent  its 
execution  being  referred  to  the  power  of  sale,  if  that  is  neces- 
sary to  carry  out  the  intent  of  the  parties.  It  is  the  intention 
of  the  parties  that  governs  the  construction  of  the  instrument: 
Hay  ▼.  Mayer,  8  Watts,  203;  84  Am.  Deo.  453.  The  distinc- 
tion settled  by  the  decisions  appears  to  be  this:  When  a 
donee  of  a  power  to  sell  land  possesses,  also,  an  interest  in  the 
subject  of  the  power,  a  convejrance  by  him,  without  actual 
reference  to  the  power,  will  not  be  deemed  an  execution  of  it, 
except  there  be  evidence  of  an  intention  to  execute,  or,  at 
least,  in  the  face  of  evidence  disproving  such  an  intention: 
Jiynes  v.  Wood,  16  Pa.  St.  25. 

We  think  there  is  abundance  of  evidence  that  Mrs.  Bom- 
berger  intended  to  execute  the  power.  It  is  true,  there  is  no 
reference  to  it  in  the  mortgage,  and  if  it  were  an  unbending 
rule  that  such  a  reference  must  appear  upon  the  face  of  the 
papers,  the  defendant's  position  would  be  unanswerable. 
When  all  the  circumstances  surrounding  the  transaction  are 
considered,  we  do  not  think  it  can  be  sustained.  It  must  not 
be  forgotten  that  the  lumber  for  which  the  mortgage  was 
given  was  used  in  the  construction  of  a  house  upon  the  prem- 
ises devised  to  her  by  her  husband.  This  was  not  a  literal 
compliance  with  the  will,  but  it  was  a  substantial  one,  and 
one  of  which  the  remaindermen  have  no  cause  to  complain. 
She  was  authorized  to  sell  the  property  and  invest  it  in  other 
real  estate.  Instead  of  doing  so,  she  built  another  house  upon 
it,  and  executed  this  mortgage  to  enable  her  to  do  so.  She 
thus  increased  the  value  of  the  estate  in  remainder  to  that 
extent  The  further  fact  that  the  trustee  joined  in  the  exe- 
cution of  the  mortgage  is  also  a  pregnant  circumstance  to 


762  Pjcmnsylvania  Co.  v.  Bailboad  Ca  [Peon. 

show  the  intention  of  the  parties.  He  could  have  joined  for 
no  other  purpose  than  to  bind  the  estate  of  those  ia  remainder. 
If  Mrs.  Bomberger  had  intended  to  bind  only  her  life  estate, 
the  joinder  of  the  trustee  was  wholly  unnecessary.  Nothing 
that  he  could  do  could  bind  the  estate  of  the  widow.  In  this 
view,  it  is  unnecessary  to  discuss  the  question  how  far  the 
trustee  was  authorized  to  sell  or  mortgage  the  property  during 
the  lifetime  of  Sarah  Bomberger.  She  had  the  right  to  mort- 
gage it,  and  the  action  of  the  trustee  is  important  only  as 
throwing  light  upon  the  intention  of  the  parties. 

The  judgment  is  reversed,  and  it  is  now  ordered  that  judg* 
ment  be  entered  for  the  plaintiff  upon  the  verdict 

PowBB  ov  8al^  whkthkr  Includes  Powbb  to  Mortoaob:  See  note 
to  Stoiea  ▼•  Payne,  38  Am,  Rep.  343.  If  an  interest  and  a  power  co-exist  in 
the  same  person,  an  act  done  without  referenoe  to  the  power  will«  as  a  mle^ 
affsot  the  interest,  not  the  power:  Pkillips  t.  Br^non,  16  K  L  279;  Iml 
when  a  power  b  given  to  an  executor  by  Tirtne  of  his  office,  and  not  to  him 
M  an  indiyidual,  there  being  no  other  evidence  that  it  was  intended  to  be 
beneficial  to  him,  the  presumption  is,  that  it  was  given  for  the  purpose  of 
being  exeouted  in  the  interest  of  the  estate,  and  not  for  his  own  benefit: 
Sweeney  ▼.  Warren,  127  N.  Y.  426;  24  Am.  St  Rep.  468.  Thequestioa  as  to 
the  testamentary  execution  of  a  power  is  always  one  of  intention;  and  it  is 
not  necessary  that  such  intention  shall  be  declared  in  express  terms:  Cooper 
V.  Haines,  70  Md.  282.  The  intention  to  execute  a  power  sufiiciently  ap- 
pears, — 1.  When  there  is  some  reference  to  the  power  in  the  instrument  of 
execution;  2,  Where  there  is  a  reference  to  the  proper^  whioh  is  the  snb> 
jeet-matter  on  which  the  execution  of  the  power  is  to  operate;  8.  Where  the 
instrument  of  execution  can  have  no  operation,  unless  in  execution  of  the 
power:  Terry  ▼.  Hodahan,  79  Ga.  l278|  11  Am.  QL  Bepu  420;  Cooper  v. 
Mmimi,  70  Md.  2B% 


Pennstltania  Company  v.  Pennsylvania  Sohuyl- 
KILL  Valley  Railroad  Company. 

(151  PSMHSTLYAirXA  STjLTS,  881] 

luirBifT  DoMAiir — Damaoi8  —  ABirmKO  Owners.— A  lot-owner  whcee 
lot  does  not  approach  nearer  to  the  line  of  a  railroad  than  from  one  to 
two  hundred  feety  but  who  ss  within  reach  of  the  noise  and  dust  pro- 
duced by  the  ordinary  operation  of  the  road.  Is  not  entitled  to  recover 
damages  for  the  consequential  injury  sustained  by  reason  of  such  noise 
and  dust. 

SiiiMKiiT  DoMAiH— Dakaobs.  —  DisTiNOT  Traotb  ov  Lanb  oouuected  only 
by  means  of  a  way,  either  private  or  publia»  cannot  be  treated  as  one 
for  the  assessment  of  damages  inflicted  under  the  exercise  of  the  righl 
of  eminent  domain. 

CmNBHT  Domain  —  Damages  —  Abuttino  Propirtt.  —  A  paroel  of  land 
some  distance  removed  from  a  street^  and  connected  with  property  abat* 
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tiog  thereon  only  by  means  o(  a  private  way,  cannot  be  treated  as 
abutting  property  for  the  purpose  of  claiming  damages  inflicted  by  the 
exercise  of  the  right  of  eminent  domain. 

Cminbht  Domain  ^Damaoss.  —  Onb  Who  dois  not  Own  Land  Abuttino 
upon  a  street  appropriated  by  a  railroad  in  the  exercise  of  the  right  of 
eminent  domain  is  not  entitled  to  recover  damages  on  the  ground  that 
tiie  street  has  been  made  inconyenient  and  dangerous  to  himself  and 
ether  travelers. 

boNNNT  Domain— DAMAGn—ABOTTiNO  Ownbbs. —Property  must  be 
aotnally  invaded,  or  it  must  abnt  upon  a  highway  that  Is  invaded  in  the 
exercise  of  the  right  of  eminent  domain,  to  entitie  the  owner  thereof  to 
noover  damagea. 

Mason  Weidmany  for  the  appellant. 
Guy  E.  FarquhaVf  for  the  appellee. 

WiLLiAMBy  J.  The  plaintiff  holds  the  title  to  two  pieces  of 
real  estate  in  the  borough  of  Pottsville.  One  of  these,  known 
as  the  Bannan  homestead,  has  a  front  on  Goal  Street,  over  part 
of  which  the  defendant's  road  has  been  built.  The  other  con« 
tains  several  acres,  has  been  laid  out  into  building  lots  front- 
ing upon  Jackson  Street  and  two  or  three  other  streets,  and 
is  separated  from  the  homestead  lot  by  an  intervening  tract, 
known  as  the  Whiting  tract  It  does  not  front  upon  Coal 
Street,  but  at  its  nearest  approach  thereto  has  a  tier  of  lots 
from  one  to  two  hundred  feet  in  length  between  its  lines  and 
the  street. 

In  this  action  the  plaintiff  seeks  to  recover  damages  by 
reason  of  the  location  of  the  defendant's  railroad  over  part  of 
Goal  Street.  A  recovery  was  had  for  the  damages  sustained 
by  the  Bannan  homestead,  but  the  learned  judge  of  the  court 
below  instructed  the  jury  that  there  could  be  no  recovery  of 
damages  for  the  alleged  consequential  injury  to  the  larger 
tract,  because  it  did  not  abut  on  Coal  Street,  along  which  the 
Tailroad  was  built.    This  instruction  is  the  error  assigned. 

The  general  question  thus  raised  is,  whether  a  lot-owner 
whose  lot  does  not  approach  nearer  to  the  line  of  a  railroad 
than  from  one  to  two  hundred  feet,  but  who  is  within  reach 
of  the  noise  and  dust  produced  by  the  ordinary  operations  of 
the  road,  may  recover  damages  for  the  consequential  injury 
sustained  by  reason  of  such  noise  and  dust  If  so,  it  is  not 
easy  to  see  why  all  citizens  of  Pottsville  living  near  enough  to 
the  line  of  defendant's  road  to  notice  the  noise  and  smoke  and 
dust  of  its  trains  might  not  sustain  an  action.  But  the  ques- 
tion is  not  now  an  open  one  in  this  state.  It  was  fully  con- 
sidered and  distinctly  ruled  in  Pennsylvania  B.  B.  Co.  ^. 
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Lippineott,  116  Pa.  St.  472;  2  Am.  St.  Bep.  618;  and  in  Penit^ 
iylvania  R.  R.  Co.  y«  Marchant^  119  Pa.  St.  641;  4  Am.  St  Rep. 
659. 

The  appellant  seems  to  have  been  of  this  opinion,  for  it 
sought  to  escape  the  force  of  the  rule  laid  down  in  those  cases 
by  showing  the  existence  of  a  right  of  way  across  the  Whiting 
tract,  twelve  feet  wide,  by  means  of  which  it  was  alleged  that 
the  larger  tract  was  connected  with  the  smaller,  so  that  they 
were  to  be  treated  as  one. 

It  was  further  alleged  that  as  this  alley  connected  with  the 
private  way  from  the  Bannon  homestead  to  Coal  Street,  so 
that  the  owner  had  access  to  Coal  Street  by  means  of  the  alley 
to  the  private  way,  and  thence  over  that  way  to  the  street^  the 
larger  tract  became  thereby  an  abutting  tract  upon  Coal 
Street,  with  the  same  right  to  recover  as  though  its  lines  had 
extended  to  and  along  that  street. 

The  proposition  that  two  distinct  tracts  of  land  connected 
only  by  means  of  a  way,  whether  private  or  public,  cannot  be 
treated  as  one  for  the  assessment  of  damages  is  well  settled. 
If  it  was  otherwise,  how  long  may  the  way  be?  Over  how 
many  intervening  lots  or  blocks  or  tracts  of  land  will  an 
**  alley  twelve  feet  wide  "  draw  the  tract  of  land  at  its  farther 
end?  If  the  owner  of  the  homestead  lot  had  other  tracts  con- 
nected by  grants  of  a  right  of  way  with  this  alley,  would  the 
alley  unite  all  these  outlying  properties  with  the  homestead, 
so  that  they  could  be  taken  into  account  for  an  entry  on  the 
homestead  lot  alone? 

But  the  plaintiff  insists  that,  however  this  may  be,  the  alley 
certainly  makes  the  larger  tract  an  abutting  property  on  Coal 
Street.  If  it  cannot  be  treated  as  part  of  the  homestead  by 
means  of  the  private  way,  then  it  is  brought  into  a  position  to 
claim  damages  independently  as  abutting  on  the  street  over 
which  defendant's  road  passes.  But  it  must  be  remembered 
that  the  grant  under  which  this  right  is  asserted  is  a  grant  of 
a  right  of  way  only.  The  way  is  of  no  higher  order  than  a 
public  way.  It  affords  one  means  of  access  to  Coal  Street 
The  right  of  the  grantee  is  a  right  to  reach  Coal  Street  by  this 
route,  so  far  as  the  rights  of  the  grantor  over  the  intervening 
land  are  concerned. 

Now,  an  abutting  owner  owns,  subject  to  the  public  right  of 
passage,  to  the  middle  of  the  street  on  which  his  lot  fronts, 
and  a  railroad  laid  upon  the  street  may  be  said  to  take  from 
him  and  to  interfere  with  access  to  his  property  fronting  the 
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street.    But  persons  who  are  not  abutting  owners,  and  whose 
only  right  in  the  street  is  to  come  upon  and  pass  over  it,  are 
affected  as  other  citizens  are  by  whatever  affects  the  street. 
The  municipal  authorities  of  Pottsville  have  permitted  the 
defendant  company  to  occupy  part  of  Goal  Street  with  their 
tracks,  reducing  the  width  of  the  traveled  roadway  to  about 
fifteen  feet.     This  involves  some  public  inconvenience,  from 
which  all  who  use  the  street  must  suffer.    It  involves  some 
private  injury,  which  affects  lot-holders  on  that  part  of  the 
street  occupied  by  the  railroad.    The  plaintiff  belongs  to 
the  first  of  these  classes.     No  part  of  his  land  is  taken  or  in- 
jured.    No  part  of  his  private  alley  has  been  disturbed.    No 
cut  or  fill  has  shut  it  up,  or  cut  it  off  from  Goal  Street     His 
land  and  his  way  are  precisely  as  they  were  before.    The 
change  in  his  situation  consists  in  this:  that  after  passing 
over  his  private  way  to  Coal  Street,  he  finds  himself  in  a  street 
which  has  been  reduced  in  breadth,  and  which  has  been  ren- 
dered insecure  for  travel  behind  horses  that  are  afraid  of  the 
cars,  by  reason  of  the  nearness  of  trains.    In  other  words,  his 
ground  of  complaint  is,  that  a  public  street  has  been  made  in« 
convenient  and  dangerous  to  travelers  over  it,  of  whom  he  is 
one.    But  this  complaint  will  not  give  a  right  to  recover.     If 
it  would,  every  citizen  whose  business  makes  it  desirable  for 
him  to  use  Coal  Street  would  have  an  equally  good  cause  of 
action.     It  is  an  injury  to  property,  to  a  particular  piece  of 
property  as  such,  that  gives  a  right  of  action. 

As  a  general  proposition,  the  property  must  be  that  which 
is  invaded  in  the  exercise  of  the  right  of  eminent  domain,  or 
that  which  abuts  upon  a  highway  that  is  invaded.  Of  the 
latter  class  was  Pennsylvania  etc.  R.  JR.  Co.  v.  Wahhj  124  Pa. 
Bt  644;  10  Am.  St  Bep.  611.  The  plaintiff's  property  was 
upon  a  street  corner  in  that  case,  and  the  railroad  was  built 
along  one  street,  close  to  the  curbstone,  and  across  the  other, 
thus  obstructing  access  to  the  property.  So  in  Pennslyvania 
&  R.  Co.  V.  Duncan^  111  Pa.  St  352,  the  structure  complained 
of  was  in  the  street  on  which  plaintiff's  property  had  a  front, 
and  extended  to  and  within  the  line  of  the  curbstone,  pre- 
venting access  to  the  plaintiff's  property. 

Our  attention  is  called  to  Monongahela  Navigation  Co. 
▼.  CooTU,  6  Watts  &  S.  101,  as  authority  for  the  proposition 
that  it  is  not  necessary  the  property  alleged  to  be  injured 
should  adjoin  or  have  any  physical  relation  to  the  defendant's 
works;  but  no  such  rule  is  held  in  that  case.    The  facts  were, 
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that  the  defendant  built  a  dam  in  the  Monongahela  Biver, 
which  caused  the  water  to  set  back  in  a  tributary  of  the  riTer 
and  drown  the  plaintiff's  mill-wheel.  Here  was  a  oonnectioQ 
between  the  act  of  the  defendant  and  the  loss  of  the  plaintifll 
The  erection  of  the  works  of  the  navigation  company  were 
intended  to  raise,  and  did  raise,  the  level  of  the  water  in  the 
river.  The  injury  was  caused  by  the  water  thus  raised  and 
set  back  so  far  as  to  reach  and  drown  the  plaintiff's  milL 
The  navigation  company  forced  the  water  back  against  the 
plaintiff's  wheel.  The  relation  between  cause  and  effect  was 
a  visible  one  and  the  injuty  was  actual,  physical,  and  per- 
manent. But  no  such  facts  exist  in  this  case.  The  plaintiff's 
land,  with  all  that  is  upon  it  or  under  it,  is  just  as  it  was  be* 
fore  the  railroad  was  built  He  has  the  same  modes  of  access 
to  it  as  before.  The  only  difference  that  can  be  suggested  is 
the  difference  in  the  condition  of  a  public  highway  to  which 
be  has  a  right  of  access  over  another  man's  land,  and  in  which 
he  has  the  same  interest  with  other  citizens  who  do  not  live 
upon  it,  but  have  access  to  it  by  means  of  public  or  private 
ways.  This  street  is  less  desirable  and  less  secure  for  travel 
than  it  was  before  it  was  made  so  narrow,  and  a  part  of  its 
surface  given  up  to  the  movement  of  trains.  More  care  is 
necessary  in  driving  upon  it,  and  in  turning  into  and  out  of 
ity  than  before,  but  it  is  still  a  public  street,  in  constant  use  for 
teams  and  pedestrians  who  prefer  to  take  the  chances  of  travel 
upon  it,  rather  than  avoid  it  by  adopting  a  more  circuitous 
route.  The  plaintiff  suffers  in  common  with  all  who  use  it, 
from  fear  of  accident  It  is  disagreeable  to  suffer  fear,  to  be 
in  dread  that  your  horse  may  take  fright^  or  that  the  horse  of 
some  other  traveler  may  do  so,  and  that  so  personal  loas  or 
harm  may  come  to  you;  but  I  know  of  no  ground  on  which 
the  nervous  or  timid  traveler  can  rest  a  claim  for  damages 
for  such  an  injury.  It  was  clear,  upon  the  testimony,  that 
neither  the  larger  tract  nor  the  private  alley  leading  from  it 
to  Coal  Street  had  been  taken,  injured,  or  destroyed  by  the 
defendant  in  the  construction  of  its  road,  and  the  court  was 
right  in  refusing  to  submit  any  question  of  damages  done  to 
said  tract  or  way  to  the  jury. 
The  judgment  is  affirmed. 


Railboad  Oompahub — Emimsht  DoKAUf — DAKAon  TO  ABurmio  Ows^ 
—  That  inoonvenienoe  oaosed  by  mere  proximity  to  a  railroad  is  not  an 
■hiawit  of  the  damagei  whioh  an  abutting  owner  oaa  reoovor*  aee  notee  to 
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Jones  ▼.  3rk  etc  S.  R,  Cap  anie,  p.  733^  and  Sheehy  t.  Kcouom  CUy  Cable  S^if 
Ca.^  4  Am.  St  Bep.  iOO. 

BxiNSNT  DoxAiH  —  Upov  What  Fbopkrtt  Daxaou  mat  bs  AaSISSJED. 
«-  As  a  general  rule,  disconnected  properties  are  to  be  treated  as  separata 
•nd  distinct  properties,  and  damages  for  right  of  way  will  ordinarily  be  as- 
•eased  on  this  principle:  PoUa  t.  Penntyioania  etc  B^y  Cb.,  119  Pa.  St.  278| 
4  Am.  St  Rep.  646;  Bay  City  etc  B'y  dk  T.  Hiiehcoek,  90  Mich.  633;  yarthem 
Pac  etc  Sy  t.  Coleman,  3  Wash.  228;  Cameron  r.  Chicago  etc  Ry  Oa.»  42 
Hino.  76;  bnt  the  mere  platting  of  lands  into  blocks  on  a  map  does  not 
diyids  it  into  separate  tracts,  so  as  to  limit  the  owner's  damages  to  the  value 
of  a  particular  block,  a  small  parallelogram  of  which,  m  it  appears  on  the 
map^  is  actually  Uken:  Cwrrie  t.  Wanerly  etc  B.  B.  Ox,  62  M.  J.  L.  381;  19 
Am.  St.  Bep.  ^2;  and  nota  A  similar  mle  applies  to  the  minor  goTom* 
ment  anbdivisions  over  which  a  road  may  pasB,  and  the  company  cannol 
AToid  payment  of  damages  by  picking  out  and  describing  in  its  petition  the 
forty  or  eighty  acre  tracts  throagh  which  the  road  is  located:  Chicago  etic 
My  Oo»  w.  Baker,  102  MOi  663|  Chieago  etc  B"y  Co.  t.  Brunaom,  43  Kaa*  S7L 
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BiPABXAii  Owhsb's  Riosr  to  Watsb-powbr.  ~A  riparian  owner  €0  a 
oBTigable  rirer  has  no  right  to  the  water-power  either  abore  or  below 
low-water  mark,  and  cannot  recover  for  ita  loss  from  obstmctioo  and 
diversion  by  an  adjoining  owner. 

BiPARZAH  OwNBB  —  Damaobs  FOB  DivBBSioN  OP  Stbbaii.  —  A  riparian 
owner  on  a  navigable  river  is  entitled  to  recover,  as  against  another  ri- 
parian owner,  for  a  diversion  of  the  stream  by  the  latter  from  its  natural 
channeL  If  the  wrong  is  done  without  malice,  he  must  restore  the 
■fcream  to  its  nataral  channel,  or  make  compensation  fcMr  the  loss;  but  if 
malice  Is  shown,  exemplary  damages  may  be  recovered  against  him. 

B.  E.  Wrightj  for  the  appellant  Williams. 

Edward  Harvey  and  John  Rupp^  for  the  appellant  Fulmer. 

Williams,  J.  These  are  cross-appeals  from  the  same  judg- 
ment, and  may  be  best  considered  together.  The  same  parties 
were  before  us  in  1888  with  substantially  the  same  questions, 
and  the  case  is  reported  in  122  Pa.  St  191;  9  Am.  St.  Bep. 
88. 

The  plaintiff  is  a  manufacturer  of  school  slates.  His  fac* 
tory  is  situated  on  the  west  bank  of  the  Lehigh  River,  and 
prior  to  1883  the  machinery  was  propelled  by  water-power. 
This  was  obtained  by  means  of  a  dam  thrown  across  an  arm 
of  the  river  that  flowed  between  an  island  and  the  mainland, 
•n  which  the  factory  was  located.    The  dam  raised  the  sur* 
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face  of  the  water  above  it  from  one  to  two  feet,  which 
sufficient  to  furnish  the  power  required  for  the  factory. 

The  defendant  owns  and  operates  a  slate  quarry  on  land 
immediately  above  that  of  the  plaintiff.  He  has  been  dump- 
ing the  refuse  from  his  quarries  for  many  years  into  the  riveri 
a  little  way  above  the  plaintiff's  factory.  He  had  in  this 
manner  filled  up  the  channel  of  the  arm  of  the  river  far  beyond 
low-water  mark,  and  had  nearly  closed  the  channel  into  which 
it  flowed.  The  water  was  by  this  means  diverted  from  the 
front  of  the  plaintiff's  land,  and  thrown  into  the  channel  on 
the  opposite  side  of  the  island,  and  the  water-power  of  the 
plaintiff  was  completely  destroyed. 

This  action  was  brought  to  recover  damages  for  the  de- 
struction of  the  water-power.  The  defense  rested  on  the  gen- 
eral proposition  that  the  Ijchigh  River  was  a  navigable  public 
highway  belonging  to  the  commonwealth;  that  the  plaintiff^ 
as  a  riparian  owner,  had  no  right  to  its  waters  or  the  power  to 
be  obtained  from  them,  but  that  the  state  had  granted  the  ex- 
clusive right  to  such  water-power  to  the  Lehigh  Navigation 
Company,  which  was  still  its  owner.  We  held  that  the  defense 
was  well  taken,  so  far  as  the  water-power  was  concerned;  but 
that  the  plaintiff  was  nevertheless  entitled  to  recover  for  any 
injury  he  had  sustained  by  reason  of  the  diversion  of  the 
stream  from  its  natural  channel  along  the  front  of  his  land; 
and  if  any  such  diversion  had  been  affected  with  malice  tow« 
ard  the  plaintiff,  or  for  the  purpose  of  inflicting  injury  upon 
him,  exemplary  damages  might  also  be  given.  Another  trial 
has  now  taken  place,  resulting  in  a  recovery  for  the  plaintiff, 
although  for  a  smaller  sum  than  before.  From  this  judgment 
both  parties  have  appealed.  The  plaintiff  asks  us  to  recon* 
sider  our  former  holding,  so  far  as  it  relates  to  the  water-power, 
and  allow  a  recovery,  at  the  very  least,  for  the  losd  of  such 
power  as  the  water  flowing  between  high  and  low  water  marks 
would  afford  him,  in  addition  to  the  damages  which  he  has 
recovered  as  a  riparian  owner.  The  defendant,  on  the  other 
hand,  asks  us  to  reconsider  our  judgment  so  far  as  to  deny  the 
plaintiff  any  right  to  recover  damages  for  the  diversion  of  the 
stream,  and  hold  him  to  be  remediless.  We  must  decline  to 
do  either.  The  plaintiff  is  without  title  to  the  water  or  the 
power  to  be  derived  from  it,  whether  above  low-water  mark  or 
below  it.  He  used  it  for  years,  it  is  true,  but  the  right  to  use 
it  was  in  the  navigation  company,  the  grantee  of  the  com* 
monwealth,  and  not  in  him.     His  use  of  it  could  have  been 
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•topped  at  any  time.  He  cannot  recover  for  that  to  which  he 
has  no  title.  But  he  was  the  owner  of  land  Ijring  npon  a 
navigable  stream*  The  advantages  of  his  location  were  in- 
separable from  the  ownership  of  the  land,  and  if  they  increased 
its  desirability,  or  added  to  its  value  for  purposes  of  business 
or  of  pleasure,  they  were  his  property  as  truly  as  the  land  it- 
self. 

The  diversion  of  the  stream  was  an  injury  to  his  land  that 
was  direct,  peculiar,  and  not  shared  with  the  general  public. 
It  was  as  clearly  actionable  as  the  diversion  of  a  stream  pass- 
ing over  his  land.  Whoever  brought  about  such  diversion  so 
aa  to  deprive  him  of  the  advantages  of  his  location,  whatever 
they  were,  inflicted  a  pecuniary  wrong  upon  him.  The  man- 
ner in  which  the  diversion  is  brought  about  is  not  important. 
It  might  be  accomplished  by  means  of  elaborate  works  ar- 
ranged to  carry  the  stream  elsewhere,  or  it  might  be  effected 
by  filling  up  the  channel  so  as  to  compel  it  to  seek  another. 
The  result  accomplished  and  the  injury  inflicted  would  be  the 
same.  The  lower  riparian  owner  would  be  deprived  of  the 
natural  advantages  which  ownership  of  the  land  at  that  point 
gave  him,  by  the  unlawful  act  of  another;  and  he  would  have 
s  right  to  call  upon  the  wrong-doer  to  repair  the  wrong  done 
him,  by  restoring  the  stream  to  its  channel  or  making  compen- 
sation for  its  loss.  The  learned  trial  judge  followed  the  rule 
laid  down  in  Wittiam  v.  Frdmer,  122  Pa.  St  191,  9  Am.  St 
Rep.  88,  and  tried  the  cause  with  discrimination  and  ability. 

The  assignments  of  error  in  both  appeals  are  overruled,  and 
ibe  judgment  afiSrmed. 

WATBBOOITBSni  —  WaTBB-POWXB  OH   HAViaABUi   BtBIAM  ^  BlPAUAV 

Owvm's  RzGsr  to.  —  A  riparian  owner  upon  a  navigable  stream  baa  no 
right  to  ereofe  a  dam  to  tnrn  the  wator  to  hia  miU  without  a  grant  from  the 
oommonwealtht  and  if  he  does  eo,  he  is  a  trespasser,  and  acquires  no  title  to 
the  water-power  resulting  therefrom;  Fuhner  v.  Willianu,  122  Pa.  St.  191  { 
9  Am.  8t  Rep.  8S,  and  note.  For  the  destruction  of  a  dam  across  a  float- 
able stream  by  logs  placed  therein,  there  oan  be  no  reoovery,  beoause  the 
land-owner  has  no  right  to  maintain  his  dam  in  such  a  manner  as  to  interfere 
with  the  right  of  the  public  to  float  logs  and  other  products  down  the  stream: 
GatUm  T.  Mcioe^  33  W.  Va.  14;  25  Am.  St.  Rep.  S48,  and  note.  In  Michi- 
gaiit  a  riparian  proprietor  en  a  navigable  stream  owns  to  the  middle  of  the 
•tream,  and  can  use  his  land  covered  by  water  for  any  purpose,  so  long  as  ha 
does  not  unreasonably  interfere  with  the  right  of  navigation,  or  damage  other 
riparian  owners  above  or  below  him:  Grand  Sapids  v.  Power§^  89  Mich.  94; 
28  Am.  St  Rep.  276,  and  note.     And  the  rule  seems  to  be  the  same  in  New 

(I  ConneeUrut  River  Lumber  Oo.  v.  OkoU  FaUB  Oa.,  85  N.  H.  29a 
▲ic.  ST.  Bar.,  Vol.  XXXL— 4» 
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PouoB  PowxB — LiOKNSS  Tax.  —  What  bamaess  or  oooapatioo  so  far  affaeli 
the  public  welfare  aod  good  order  as  to  require  to  be  licenaed  is  a  mat- 
ter of  legislative  consideration  and  control,  which,  when  exercised  im 
good  faith,  cannot  be  reviewed  by  the  courts. 

Polios  Power —  Lickhsi  Tax  on  Banking  —  Prbsuhttion. — When  an 
ordinance  on  its  face  purports  to  impose  a  license  tax  on  the  oocapation 
of  banking  under  an  exercise  of  the  police  power,  it  will  be  presamed 
that  it  imposes  an  occupation  tax,  and  not  a  tax  for  reveune,  if  its  good 
faith  and  the  reasonableness  of  the  amount  imposed  are  not  questioned. 

POLiOB  PowKR  —  LiosNax  Tax  on  BANKa — Banks  nwy  be  subjected  to  a 
license  fee  or  occupation  tax  by  municipalities  under  express  legialatiTe 
authority;  but  in  the  absence  of  such  authority,  they  are  not  so  UaUe. 

FlOLIOX    POWBB — LiCBNSX  TaX   ON   BaNXB  — OoNrUOT  OF  STATOm. — A 

statute  exempting  banks  from  taxation  on  payment  of  a  state  tax  does 
not  exempt  tliem  from  the  power  of  cities  to  impose  a  lioense  fee  er  oe- 
oupation  tax  as  incidental  to  the  exercise  of  the  police  power  nndsr 
another  statute  expressly  authorising  ths  imposition  of  snoh  lioense 


AssuHPSiT  to  recover  a  license  tax  against  state  banks  im- 
posed by  a  municipal  ordinance.  Judgment  for  plaintiflU 
Defendant  appealed. 

F.  W.  HaySf  for  the  appellant. 

Isaac  Ash  and  P.  M.  Spear^  for  the  appellee. 

Mitchell,  J.  The  learned  judge  rightly  held  that  the  test 
of  the  charge  in  controversy  was,  whether  it  was  a  license  fee 
onder  the  police  power  or  a  tax  for  revenue.  On  its  face,  it 
purports  to  be  a  license  fee  on  the  occupation  of  banking,  and 
though  we  may  suppose  it  was  not  imposed  without  an  eye  to 
the  increase  of  revenue,  yet  its  good  faith  and  the  reasonable- 
ness of  its  amount  are  not  questioned  here,  and  the  presump- 
tion therefore  is,  that  it  is  what  it  professes  to  be:  Johnson  r. 
Philadelphia,  60  Pa.  St  446. 

The  appellant  argues  that  banks  are  not  specially  subjects 
of  the  police  power,  and,  quoting  Dillon  on  Municipal  Cor- 
porations (ed.  1890,  sec.  141),  that  "laws  and  ordinances 
telation  to  the  comfort,  health,  convenience,  good  order,  and 
general  welfare  of  the  inhabitants  are  comprehensively  called 
police  laws  or  regulations,"  asks.  Wherein  does  the  regulation 
or  licensing  of  the  business  of  banking  relate  to  the  comfort, 
health,  or  good  order  of  the  community?  We  are  not  required 
to  answer  this  question  further  than  to  say  that  it  is  a  matter 
for  legislative  determinatioo.    Certain  occupations,  such  as 
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tavern-keeping,  theatrical  and  kindred  shows,  public  convey- 
anceSi  barges,  etc.,  were  regulated  by  license  in  England  be* 
f^re  the  settlement  of  Pennsylvania,  and  the  colonists  brought 
with  them  the  idea  of  state  control  of  such  matters.  Others, 
Buch  as  auctioneers,  hawkers,  and  peddlers,  etc.,  were  licensed 
by  statute  so  early  and  so  continuously  in  the  history  of  our 
legislation  that  their  appropriateness  as  subjects  of  license 
became  familiar  as  part  of  the  common  law  of  Pennsylvania. 
Thus  auctioneers  were  classed  with  hawkers,  peddlers,  and 
petty  chapmen  in  **  an  act  for  regulating  peddlers,  vendues,'^ 
etc,  passed  February  14,  1729-30,  and  have  been  subject  to 
license  regulations  almost  if  not  quite  continuously  from  that 
date. 

Banks  are  not  so  obviously  within  the  sphere  of  police  regu- 
lations as  to  be  familiar  to  us  as  subjects  of  municipal  license, 
yet  it  might  not  be  any  more  difficult  to  name  reasons  way 
they  should  be  than  in  the  case  of  auctioneers,  had  not  long 
familiarity  with  the  licensing  of  the  latter  led  us  to  accept  it 
without  question.  What  business  or  occupations  so  far  affect 
the  public  welfare  and  good  order  as  to  require  to  be  licensed 
is  a  matter  of  legislative  consideration  and  control,  which, 
when  exercised  in  good  faith,  are  outside  of  the  jurisdiction  of 
the  courts. 

The  ordinance  in  present  controversy  rests  upon  the  au- 
thority of  the  act  of  May  23, 1874  (P.  L.,  p.  239,  sec.  20,  cL  4)i 
which  in  express  terms  confers  on  cities  of  the  third  class 
power  **  to  levy  and  collect  license  tax  on  auctioneers,  •  •  .  • 
bankers,"  etc.  As  already  said,  the  good  faith  of  the  ordi* 
nance  as  an  exercise  of  the  delegated  authority,  and  the  rea- 
sonableness of  the  amount  for  the  lawful  purpose,  not  being 
qaestioned,  we  cannot  go  behind  the  clear  statutory  grant  of 
power. 

The  act  of  June  80, 1885  (P.  L.,  p.  193,  sec.  8),  provides  that 
as  to  any  bank  electing  to  pay  into  the  state  treasury  a  tax  of 
six  tenths  of  one  per  centum  upon  the  par  value  of  all  its 
shares,  *^  the  shares  and  so  much  of  the  capital  and  profits 
•  •  •  •  as  shall  not  be  invested  in  real  estate  shall  be  exempt 
from  all  other  taxation  under  the  laws  of  this  common  wealth.^' 
The  word  ^taxation"  here  is  used  in  its  ordinary  and  proper 
meaning  of  a  charge  for  the  support  of  the  state,  or  some  of  its 
subordinate  municipal  agencies,  and  clearly  does  refer  to  a 
charge  merely  incidental  to  the  exercise  of  the  police  power. 
The  act  therefore  does  not  exempt  banks  from  the  power  of 
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cities  to  impose  a  license  tax  under  the  act  of  1874,  and  the 
learned  judge  below  was  right  in  so  holding. 

A  distinction,  however,  has  been  made  here  to  which  the 
learned  judge  does  not  refer  in  his  opinion,  and  to  which  his 
attention  was  probably  not  called.  The  judgment  is  for  the 
license  tax  for  the  years  1886  to  1890,  inclusive.  As  already 
said,  banks  are  not  intrinsically  and  obviously  subjects  of 
license  under  the  police  power,  by  the  common  law  of  this 
state.  They  become  such  by  statute  only,  and  the  license 
fees  recovered  in  the  present  case  rest  on  the  authority  of  the 
act  of  1874.  But  that  act  was  supplied  and  repealed  by  the 
aot  of  May  23,  1889  (P.  L.  277).  The  act  of  1874  confers 
the  taxing  powers  for  revenue  in  clauses  1, 2,  and  3  of  section 
20,  P.  L.  238,  the  license  tax  power  in  clause  4,  and  then,  in 
the  following  clauses,  enumerates  expressly  the  most  usual 
and  important  police  powers,  over  tippling-houses,  games  and 
gambling-houses,  sanitary  and  quaranticMe  regulations,  etc. 
In  this  act  the  licensing  of  banks  is  apparently  intended  to 
be  classed  under  police  powers.  The  act  of  1889,  however, 
enumerates  and  classifies  the  various  municipal  powers  more 
fully  and  more  accurately.  Article  5,  section  3,  clauses  1, 2, 
and  3,  of  the  act  of  1889  follow  closely  the  language  of 
clauses  1,  2,  and  3  of  section  20  of  the  act  of  1874,  and  clause 
4,  like  that  of  the  prior  act,  relates  to  license  taxes,  but  makes 
this  important  change  in  the  language:  ^*to  levy  and  collect, 
for  general  revenue  purposes,  a  license  tax,"  etc.,  enumerating 
many  kinds  of  business  and  occupation,  but  significantly 
omitting  shows,  theaters,  etc.,  included  in  the  corresponding 
section  of  the  act  of  1874.  Then  follow  a  number  of  clauses 
relating  also  to  the  revenue,  as  power  to  borrow  money,  to 
fund  indebtedness,  rates  of  interest,  etc.,  and  it  is  not  until 
clause  16  that  the  usual  police  powers  are  reached,  among 
which,  in  clause  25,  is  included  the  power  '^to  Uoense  and  col- 
lect license  tax  from  skating->rinks,  theaters,"  etc. 

By  the  express  language  of  clause  4,  above  referred  to,  the 
authority  given  to  cities  by  this  act  to  license  bankers  is  for 
general  revenue,  and  as  if  to  emphasize  the  change  of  legisla- 
tive purpose,  the  grant  is  transferred  from  its  previous  place  in 
the  enumeration  of  police  powers  to  a  place  among  the  powers 
of  taxation  for  revenue.  It  is  tlierefore  unquestionably  a  tax 
in  the  general  sense,  and  we  have  to  consider  whether  appel- 
lant is  exempted  from  it  by  the  acts  of  June  30,  1885,  and 
June  1|  1889.    Of  this  there  can  be  no  doubt.     The  language 
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of  section  3  of  the  act  of  1885  has  already  been  quoted.  It  ex* 
empts  from  ''  all  other  tasatioii'  under  the  laws  of  this  com- 
monwealth." The  words  could  not  be  broaden  They  apply 
not  only  to  taxation  for  state  but  also  for  local  purposes,  and 
that  they  were  intended  to  do  so  is  clear  from  the  exception 
of  capital,  etc., ''  not  invested  in  real  estate."  It  is  matter  of 
public  history  that  theire  was  no  state  tax  on  real  estate  in 
1885,  or  for  many  jrears  prior;  and  if  ezeraptioB  from  local 
taxation  was  not  intended,  it  is  hardly  supposable  that  the 
legialalare  would  ba-ye  inserted  an  entirely  unnecessary  anii 
useless  clause.  But  to  put  the  matter  beyond  all  possible 
question,  the  act  of  June  1,  1889  (P.  L.,  p.  433,  sec.  25), 
changes  the  language  previously  used,  and  makes  the  exemp« 
tion  ^*  from  local  taxation,  under  the  laws  of  this  common- 
wealth.*' 

The  result  therefore  is,  that  banks  are  only  subject  to  license 
tax  by  municipalities  by  virtue  of  express  legislative  author- 
ity ;  that  the  only  authority  shown  in  cities  of  the  third  class 
since  the  act  of  1889  is  to  license  as  a  tax  for  revenue  pur* 
poses;  and  that  as  to  such  tax  the  appellant  was  exempt 
dunng  the  years  1889  and  1890. 

The  judgment  must  therefore  be  reversed  as  to  these  years; 
but  as  the  facts  are  all  set  out  in  the  point  reserved,  we  can 
enter  the  proper  judgment  without  the  delay  and  expense  of 
a  new  trial. 

Judgment  reversed;  and  now  judgment  entered  for  plaintiff 
below,  $160  for  the  license  tax  for  the  years  1886,  1887,  and 
1888.     Oosts  of  this  appeal  to  be  paid  by  appellee. 


■^ 


IfuRioiPAL  Ck>apoRATioNs.  —  PowBE  TO  Tax  Ocoupatiomb:  Set  astendtd 
note  to  Robm^n  r,  Map9r,  S4  Am.  D«o,  638;  note  to  i^  parts  Or^goryt  M  Am. 
Bep.  628.  A  statate  aathorizing  mnaicipal  oorporations  to  regulate  such 
caliiiigs  as  the  public  good  may  require  wiU  empower  them  to  exact  a  lioeoM 
for  rcTenae  purpoees,  if  that  conBtruction  U  not  inconsistent  with  the  general 
legislation  of  the  state  and  its  whole  charter:  Ex  parte  Frank,  62  Oal.  606;  28 
Am.  Bep.  642;  White  r.  BoekhUl,  84  S.  O.  242.  When  a  state  has  not  do. 
olared  a  certain  business  unlawful,  nor  conferred  on  municipal  corporationa 
the  power  to  do  so^  the  city  has  no  power  to  require  a  license  fee  of  persons 
engaged  in  such  occupation:  Shuman  t.  Fort  Wayne^  127  Ind.  109. 

MamoiPAL  CSoRFORATiONS — LiOBNSiNO  NATIONAL  Bank.  —  A  oity  has  no 
power  to  ezaot  a  license  fee  from  a  national  banks  Oartkage  v.  Fint  Nai. 
Bank,  71  Ma  608;  86  Am.  Rep.  494. 
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Hanoook  V.  MoAvoT. 

[lU  PJUmTLTAJOA  BtATMt  4fiQL] 

JEjioniBiiT  wxUi  Ln  ohlt  ro&  Thimos  whereof  poeeeerion  wmj  W  deliTered, 
and  it  will  not  lie  for  «  mere  lioenM^  an  Incorporeal  hereditunent^  right 
of  way,  or  an  easement. 

EjBGTM SNT  lOB  RiOBT  Of  IHTSBMEIIT  HT  BlTBTAL  LOIB.  —  The  OZoIlUSTS  light 

of  aepalture  in  the  barying*groand  of  a  cemetery  oorporatioii  eabjeet  to 
its  regulations  is  a  mere  lioense^  and  will  not  sapport  an  aetioiiof  ejeefe* 
menti 

Henry  /.  Hancock  and  John  O.  Johnson,  for  the  appeUanii 
Silas  W.  Pettitt  and  John  R.  Read,  for  the  appellee. 

Btebbett,  J.  As  well  stated  bj  appellant  in  the  opening 
sentence  of  his  argument,  "  the  question  first  presented  for 
decision  is,  whether  the  interest  conveyed  under  the  original 
deed  of  Tilford  to  Lisle  is  such  an  interest  in  land  as  will 
support  an  action  of  ejectment.'' 

The  thing  conveyed  by  the  deed  referred  to,  as  the  same  ia 
described  therein,  is,  ^'  the  exclusive  and  entire  right  of  inter* 
ment  or  sepulture  in  all  and  every  of  those  two  hundred  bur- 
ial lots  in  the  Philadelphia  Cemetery,  situate,"  etc.,  ^'  marked 
in  the  map  or  plan  of  said  cemetery  with  the  numbers  6,  9," 
etc.;  "together  with  all  and  singular  the  wayfa,  avenues,  paa* 
sages,  rights,  liberties,  privileges,  improvements,  hereditamentSi 
and  appurtenances  whatsoever  thereunto  belonging  or  in  any 
wise  appertaining,  and  the  reversions  and  remainders  thereof; 
to  have  and  to  hold  the  same,  with  the  appurtenances,  anto 
the  said  John  M.  Lisle,  his  heirs  and  assigns,  to  and  for  the 
only  proper  use  and  behoof  the  said  John  M.  Lisle,  his  heirs 
and  assigns  forever,  for  the  uses  and  purposes  of  sepulture 
only,  and  to  and  for  no  other  use,  intent,  or  purpose  whatso- 
ever, subject  to  all  the  rules,  regulations,  conditions,  and  re- 
strictions contained  and  set  forth  in  the  articles  of  association 
made  and  adopted,  or  which  may  hereafter  be  made  and 
adopted,  by  the  corporators  or  managers  of  said  cemetery  for 
the  government  of  lot-owners  or  visitors  to  the  cemetery,  and 
the  burial  of  the  dead,  and  in  and  by  any  by-laws  made  and 
adopted,  or  which  may  hereafter  be  made  and  adopted,  in  pur- 
suance of  the  said  articles  of  association,  or  of  the  act  of  as- 
sembly incorporating  said  company." 

It  thus  appears  by  the  deed  that  all  the  vendee  acquired 
thereunder  was  "  the  right  of  interment  or  sepulture"  in  the 
lots  described  therein,  and  declared  to  be  held  '^  for  the  uses 


Oct  1892.]  Hancock  v.  McAvot.  775 

and  pnrpoeea  of  sepolture  only,  and  to  and  for  no  other  nse^ 
intent^  or  porpose  whatsoever."  The  right,  thos  sharply  de- 
fined and  limited,  is  also  sabjeot  to  all  the  rules,  reflations, 
conditions,  and  restrictions  contained  and  set  forth  in  the  arti- 
cles of  association  made  and  adopted,  or  which  might  there- 
after be  adopted,  by  the  corporators  or  managers  of  the 
incorporated  cemetery  company. 

The  language  of  the  deed  evidently  contemplates  possession 
and  general  control  of  the  cemetery  grounds,  etc.,  by  the  com- 
pany. The  grantee  in  the  deed  acquired  no  such  interest  in 
the  lots,  nor  such  right  of  possession,  as  will  support  an  action 
of  ejectment.  That  action  will  not  lie  for  a  mere  license,  an 
incorporeal  hereditament,  nor  for  a  mere  right  of  way,  nor  an 
easement:  6  Am.  A  Bng.  Bncy.of  Law,  232;  Adams  on  Eject- 
ment, 16.  As  was  said  in  Black  v.  Hepbtime^  2  Yeates,  333: 
*'  Ejectment  will  only  lie  for  things  whereof  possession  may 
be  delivered  by  the  sheriff.''  If  a  recovery  in  ejectment, 
founded  on  a  mere  right  or  license  such  as  that  acquired  by 
the  grantee  in  the  deed  above  referred  to,  were  permitted, 
how  could  the  sheriff,  under  a  writ  of  habere  facias^  put  the 
plaintiff  in  possession,  without  interfering  with  the  rights, 
powers,  and  duties  of  the  cemetery  corporation?  In  Kincaid'a 
Appeal^  66  Pa.  St  411,  5  Am.  Rep.  377,  one  of  the  plaintiffs 
held  a  paper  certifying  that  he  was  *^  entitled  to  two  lots  in 
the  burying-ground,  •  •  •  •  to  have  and  to  hold  the  said  lots 
for  the  use  and  purpose  and  subject  to  the  conditions  and 
regulations  in  the  deed  of  trust  to  the  trustees  of  said  church." 
It  was  held  that  this  was  not  a  grant  of  any  interest  in  the 
soil;  that  it  was  the  grant  of  a  license  or  privilege  to  make 
interments  in  the  lots  described,  exclusive  of  others,  so  long 
as  the  ground  should  remain  the  burying«ground  of  the  church; 
that  while  the  license  continued  he  could  perhaps  maintain 
trespass  or  case  for  any  invasion  or  disturbance  of  it,  whether 
by  the  grantors  or  by  strangers,  etc. 

That  case  was  cited  approvingly  in  Craig  v.  Fir$t  Preab. 
Church,  88  Pa.  St.  42,  82  Am.  Rep.  417,  in  which  it  was  also 
held  that  the  right  of  sepulture  in  the  burying-ground  of  a 
church  is  not  an  absolute  right  in  the  soil,  but  a  mere  license 
or  privilege. 

In  Union  Petroleum  Co.  v.  Bliven  Petroleum  Co.<,  72  Pa,  St 
173,  the  grant  to  the  defendant  was  of  the  exclusive  right  and 
privilege  of  boring  for  oil,  etc.,  upon  a  farm.  Subsequently, 
by  partition,  the  title  became  vested  in  another,  who  conveyed 
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toplaiDtiff.  It  wai  held  Khaik  the  grant  urns  a^mere  inooirpo- 
real  bereditament,  and  oonftequently  ejeotment  ooald  nat  be 
maintained.  Referring  to  ibe  grant,  wfaioii  waa  of  '*tbe  ex^ 
elusive  right  and  privilege' of  boring  for  salt,  oil,  or  minerals  " 
upon  the  McClintoek  farm,  Mr.  Justice  Sbarswood  says:  ^'  It 
was  thereibre,  as  in  Funk  v.  Haideman,  53  Pa«  SL  239,  the 
grant  of  a  mere  incorporeal  hereditament.  Indeed,  we  do  not 
understand  this  to  have  been  controiverted  in  the  court  below, 
nor  has  it  been  made  a  question  in  this  court.  It  follows  that 
the  only  remedy  which  the  plaintiffs  had  for  the  disturbance 
of  their  right  was  an  action  on  the  case.  Ejectment  they  cer- 
tainly could  not  have  maintained."  Funk  v.  Haldeman^  53 
Pa.  St.  289,  above  cited,  is  substantially  to  the  same  effect. 

It  follows  from  what  has  been  said  that  the  right  of  sepal- 
ture,  etc.,  was  not  an  interest  in  the  land,  such  as  will  sup- 
port an  action  of  ejectment.  It  is  therefore  unnecessary  to 
consider  whether  the  court  erred  in  directing  a  verdict  for  de> 
fendant,  and  in  other  respeots,  or  not.  If,  on  the  case  pre- 
aented  by  the  plaintiff,  he  had  no  right  to  recover  in  an  action 
of  ejectment,  he  was  not  injured  by  any  of  the  alleged  errors 
of  which  he  complains. 

Judgment  affirmed. 

Ejbctmknt  —  For  What  Things  Aotion  will  not  Lib.  —  A  grant  of  oil 
whiob  may  be  found  in  a  traot  of  land  is  not  a  grant  of  a  corporeal  beredii- 
ament  for  which  ejectment  will  lie:  Dark  v,  Johnwn,  55  Pa.  St.  164;  99 
Am.  Deo.  732,  and  note.     Bjeotment  does  not  lie  for  flooding  lands  hj  a 
dam:  Mnard  ▼.  Fiwdley  etc.  Mining  Co,,  74  Ga.  520;  58  Am.  Kept  445,  and 
note.     Ejectment  will  not  lie  for  a  railroad  by  one  having  title  only  to  the 
right  of  way:  Tennuset  etc  R,  R.  Co.  ▼.  East  Alabama  R*y  Go,,  75  Ala.  516; 
51  Am.  Rep.  475.     The  action  of  ejectment  cannot  be  maintained  to  recover 
a  mere  easement:  Union  Canal  Co.  y,  Toung,  1  Whart.  410;  30  Am.  Boa 
212,  and  note;  FriUche  ▼.  Fritache,  77  Wis.  270.     Bjeotment  will  not  lie  to 
enforce  the  performance  of  a  contraot  which  is  the  consideration  of  a  deeds 
Krebi  V,  Stroub,  116  Pa.  St.  405.     The  grant  of  a  right  to  qaarry  and  remoTO 
limestone  from  land  for  a  specific  purpose  passes  an  incorporeal  heredita> 
ment     Such  right  is  an  interest  in  or  a  right  arising  ont  of  land,  and,  as 
saeh,  oonstitntes  a  foandation  for  an  action  of  ejectment  under  the  Yiigxnin 
code:  Reynolds  t.  Cook,  83  Va.  817;  5  Am.  St.  Rep.  317,  and  note. 

EjBonaNT— BuaiAL  Right  in  Cshstbbt  Lots. — The  purchaser  of  a 
lot  in  a  oemetery  for  '*  burial  purposes  "  does  not  take  any  title  to  the  soil; 
and  an  act  directing  the  vacation  of  the  oemetery,  and  the  removal  of  the 
bodies,  is  not  an  infringement  of  his  rights:  KincakPs  Appeal,  63  Pa.  St  411; 
5  Am.  Rep.  877.  To  the  same  efieot  is  Rayner  v.  Nugent,  60  Md.  515.  See 
also  Craig  v.  FtreC  Prteb.  (^urch,  88  Pa.  St  42;  82  Am.  Rep.  417,  and  ax- 
tended  note  424* 
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Ejshler  v.  Sohwbne. 

(151  PBUMSYLyANIA  STATB,  fiOft.] 

MAgnm  AVD  Shbtaut — Niouobmob  toward  Mihob  BnpLom  — BrTi 
smoa  —  In  aa  aotioii  by  a  minor  employee  to  reooTer  for  personal 
fajary,  alleged  tolia?«  been  eaneed  by  the  negligence  of  the  mastert  wit- 
who  show  a  praetieal  and  aotwd  knowledge  aa  to  what  waa 
iry  to  be  done  by  plaintijOT  in  the  perf ormanoe  of  his  serrioes  may 
testify  that,  In  their  opinion,  owing  to  the  size  and  strength  of  the 
plaiBtif(  it  was  absolately  necessary  for  him  to  perform  the  work  in  the 
manner  In  which  he  waa  performing  it  at  the  time  of  the  accident,  and 
•  thus  relieve  him  from  the  charge  of  contribntory  negligence. 

Murm  AKD  SntviMT — NsoLiOBNoa  toward  Minor  Bkplotxi — Enw 
HBMOR.  — In  an  action  by  a  minor  employee  to  recover  for  injnriea 
rseeived  while  mnning  a  dnmper  for  his  master,  evidence  that  the 
dnmper^track  had  rotten  ties,  loose  rails,  and  projecting  ends  of  ties, 
with  holes  in  the  groand  between  the  ties,  both  inside  and  ontside  the 
tails,  and  was  in  snob  a  oondition  of  non-repair  aa  woald  most  probably 
and  naturally  occasion  the  stumbling  of  any  person,  young  or  old,  while 
ongaged  in  the  performance  of  so  hazardous  a  service,  is  admissible  aa 
tending  to  show  negligence  on  the  part  of  the  master. 

IIastrr  and  Srrvant^Nmliobtior  toward  Mikob  Em flotbb  —  Byx* 
DBNOB.  —  In  an  action  by  a  minor  employee  to  recorer  for  injnriea 
xeceived  while  operating  a  damper  for  his  master,  evidence  that  a  dif- 
ferent kind  of  dnmper  was  in  general  use  at  other  collieries,  and  that  it 
was  entirely  free  from  the  arrangement  which  constituted  the  dangerous 
Character  of  the  one  in  use  at  defendant's  colliery,  is  admissible  aa  tend- 
ing to  show  negligence  on  the  part  of  the  master  in  not  furnishing  safe 
machinery  and  appliances  with  which  to  do  the  work. 

Mabtxb  ahd  S BRYANT.  —  MiNOB  Emplotbbs  who  havc  sufficient  judgment 
to  know  that  an  employment  is  dangeroas,  and  nevertheless  engage  in 
it  Tolontarily,  cannot  recover,  notwithstanding  their  youth;  but  if^ 
beoanse  of  their  youth,  they  have  not  sufficient  knowledge  to  appreciate 
the  danger,  or  to  know  better  than  to  engage  in  so  dangerous  a  serrioe^ 
then  they  cannot  be  deemed  to  be  guilty  of  contributory  negligence. 

ICabtbb  and  Sbbvant  «  Mastbb's  Liability  —  Assumption  ov  Risk&  — 
While  a  master  is  not  liable  for  accidents  occurring  to  his  servant  from 
the  ordinary  risks  and  dangera  incident  to  the  business  in  which  ha  is 
engaged,  yet  when  the  master  voluntarily  sabjeots  his  servant  to  dan- 
gers such  aa  in  good  faith  he  ought  to  provide  against^  he  is  liable  for 
any  accident  arising  therefrom. 

IIarbb  and  Sbbvant. — Mastbr  is  Bottnd  to  Furnish  and  Maintain 
SuiTABLB  iNSTBUKBNTALrnBS  for  the  work  or  duty  which  he  requires  of 
Ilia  employees,  young  or  old,  and  failing  in  this  he  is  liable  for  any  dam- 
ages flowing  from  such  neglect  of  duty.  When  the  servant,  in  obedi> 
once  to  the  order  of  the  master,  incurs  the  risk  of  machinery,  which, 
though  dangerous,  is  not  so  much  so  as  to  threaten  immediate  injury,  or 
when  it  is  reasonably  probable  it  may  be  safely  used  only  by  eztraorw 
dinary  caution  or  skilU  the  master  is  liable  for  resulting  aocident. 

ICastbr  and  Sbbvant— Safb  Maohinbrt — Assumptioh  aw  RisKfl.— 
Every  servant  has  a  right  to  suppose  that  his  master  has  provided  such 
gnords  and  means  of  protection  from  injury,  in  the  use  of  machinery. 
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loob,  uid  ftpplUnoaSp  aa  an  ntiial  uid  rMMonably  ncoaBMuy  for  his 
iafety,  and  he  oaanot  b«  held  to  have  Msamed  risks  attendant  on  tfacir 
absanoe,  onleaa  saoh  aheenoe  it  apparent^  or  his  attantun  haa  been  called 
to  it. 

llAsrui  AiTD  SutTART — Dorr  to  Minob  EiipLOTn&  — It  is  tba  da^  of 
every  master  to  take  notioe  of  the  age  and  ability  of  his  young  eoi- 
ployees^  and  to  nse  ordinary  oare  to  protect  them  from  risks  which  they 
cannot  properly  appreciate,  and  to  which  they  should  not  be  ezpoeed. 
Failing  in  this  dnty,  the  master  is  liable  for  injury  reanlting  therafrom. 

ICastui  ahd  Sbbtant— Mihob  BiCPLorxBai — In  actions  by  yoang  aar> 
rants  against  their  employers,  the  inexperience  of  the  aerrant  and  want 
of  specific  instmcUon  as  to  the  dangers  of  the  servioe  are  reoogniaed  aa 
sources  of  liability  against  the  master. 

ILurrm  and  Skbtaitt —  Mixok  Emplotmbs.  —  When  a  minor  amployaa  ia 
Tery  young,  with  no  knowledge  by  experience  or  instruction  aa  to  the 
risks  of  a  particularly  dangerous  serWoe,  in  which  he  was  not  at  first 
employed,  but  into  which  he  was  urged  by  the  master  againat  bia 
and  the  appliance  from  which  the  injury  arose  was  only  in  partial 
while  another  simple  derioe  which  praotioally  remoVed  all  danger 
ia  extentiTe  use,  the  master  ia  guilty  of  negligenoe,  and  the  aarvaat  la 
entitled  toreoover. 

0.  M.  OlemefU,  8.  P.  Wolverlan^  W,  H.  M.  Oram,  and  W.  B. 
FaiMt,  for  the  appellant. 

P.  A*  Mahan  and  Fbrit  AtUen^  for  the  appellee. 

Qrebn,  J.  First  and  third  assignments  of  error.  The  wit- 
nesses Milton  Haas  and  Daniel  Specht  had  quite  consider- 
able experience  in  driving  mules  on  the  dirt-bank  of  the 
defendant,  for  the  purpose  of  dumping  coal-dirt  over  the  bank 
at  the  end  of  the  dump.  Haas,  after  saying  he  was  employed 
by  defendant  at  the  colliery  in  question,  and  was  on  the  dirt- 
bank  the  day  of  the  accident,  tf^stified:  ^'I  was  acquainted 
with  the  construction  of  the  dump-car  and  the  attachment 
for  the  mules."  He  then  described  fully  the  whole  construc- 
tion of  the  car  and  the  attachment  He  said  further:  ''I 
drove  a  mule  on  this  dirt-bank.  Sometimes  it  was  part  of  my 
work  to  unhitch  the  mule.  There  was  a  grade  at  the  end  of 
the  dirt-bank,  where  the  cars  were  dumped.  It  was  necessary 
to  make  the  mule  go  on  a  trot,  in  order  to  get  the  dumper  up 
to  the  head-block.  If  the  mule  wasn't  driven  pretty  rapidly, 
the  dumper  wouldn't  go  up.  ....  It  was  necessary  to  un- 
hitch the  mule  before  the  dumper  arrived  at  the  end  of  the 
bank,  because  the  mule  could  n't  go  clear  out,  or  he  would 
have  went  head  over  heels  down  the  bank.  The  person  driv- 
ing the  mules,  in  order  to  unhitch,  was  obliged  to  go  in  front 
and  take  hold  of  the  chain  with  one  hand,  and  with  the  other 
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band  unhook  the  spreader.  Whenever  I  unhooked  it  I  had 
to  get  right  in  front  of  it.  1  was  obliged  to  get  in  front  of  the 
car  between  the  rails.  The  car  was  moving  rapidly  while  I 
was  doing  that^  because  the  mule  had  to  start  on  a  trot."  The 
witness  further  said:  **  I  knew  Daniel  Eehler's  size  at  that 
time.  He  was  a  small  boy  for  his  age.  Q.  What  was  his 
physical  strength  for  a  boy  his  age  f  A.  I  don't  know  that; 
he  was  very  light,  —  light  frame.*' 

Such  being  the  preliminary  testimony  of  the  witness,  coun- 
sel for  plaintiff  proposed  to  ask  him  whether  a  boy  of  the  size 
and  strength  of  the  plaintiff  could  have  unhitched  the  mule 
from  the  car  in  any  other  manner  than  that  described  by 
the  witness.    This  proposed  proof  was  objected  to  by  the  de* 
fondant's  counsel,  but  the  court  overruled  the  objection,  and 
admitted  the  offer.    Whereupon  the  question  was  put  to  the 
witness,  who  answered:  **I  don't  think  he  could."    It  is  evi- 
dent that  the  subject-matter  of  this  testimony  was  of  serious 
importance  to  the  plaintiff's  case.    A  favorable  answer  would 
relieve  him  from  the  charge  of  contributory  negligence,  and 
it  would  also  tend  to  support  his  allegation  that  he  did  what 
he  was  obliged  to  do,  in  order  to  perform  the  service  he  was 
set  to  do  by  the  plaintiff.    The  witness  had  shown  ample 
knowledge  of  the  whole  situation;  he  knew  what  had  to  be 
done,  from  his  personal  experience;  the  information  to  bo 
communicated  by  the  answer  was  something  which  the  jury 
ought  to  know,  to  dispose  of  the  case  intelligently.    It  was  not 
a  mere  opinion  of  the  witness  that  was  sought,  but  his  actual 
knowledge  of  what  had  to  be  done  by  the  plaintiff,  in  order 
to  carry  out  his  employer's  directions,  and  perform  the  duty 
assigned  to  him.    We  have  no  doubt  it  was  entirely  compe- 
tent to  make  this  proof.    In  fact,  we  do  not  see  how  the  fact 
as  to  the  character  of  the  plaintiff's  service,  and  the  actual 
things  he  was  obliged  to  do,  could  be  proved  in  any  other  way. 

The  same  remarks  are  true,  in  a  still  more  eminent  degree, 
of  the  testimony  of  Daniel  Specht.  He  also  developed  a  most 
practical  and  actual  knowledge  as  to  what  was  necessary  to 
be  done  in  the  performance  of  the  plaintiff's  service.  He  said 
it  was  absolutely  necessary  for  the  plaintiff  to  get  in  between 
the  rails,  in  order  to  unhitch  the  chain,  and  he  further  said 
that  the  plaintiff  had  neither  size  nor  strength  to  unhook  the 
mule  while  outside  the  rails.  We  think  the  offer  of  proof  of 
this  witness,  also,  was  properly  received,  and  we  therefore 
dismiss  the  first  and  third  assignments  of  error. 
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Second  Mirignment  of  error.  Tho  conditioii  ot  the  track 
Dpon  which  the  plaintiff  was  obliged  to  perform  his  duties  was, 
necessarily,  an  element  in  the  question  of  the  defendant's 
negligence  in  furnishing  the  appliances  which  the  plaintiff 
was  obliged  to  use.  We  not  see  how  that  feature  of  the  case 
can  be  eliminated  from  the  inquiry.  We  said  as  much  as 
this  in  the  former  hearing  of  this  case.  The  plaintiff,  testify- 
ing as  to  the  facts  of  the  injury,  said:  -^  I  fell  in  the  track  and 
one  wheel  of  the  dumper  run  over  me;  I  was  trying  to  unhook 
the  mule  and  I  fell;  I  was  between  the  rails,  in  front  of  the 
car,  in  the  act  of  unhitching  the  mule."  He  also  said:  "  After 
the  mule  turned  out  that  way,  I  was  laying  right  under  here; 
I  don't  know  how  I  happened  to  fall;  I  guess  I  stumbled  over 
something;  I  was  running  in  front  of  the  car,  and  I  had  hold 
of  this  chain,  and  I  fell  between  the  wheels  on  the  track." 
And  again:  "  Certainly,  it  was  necessary  to  get  hold  of  the 
chain,  so  you  would  be  right  there,  so  you  could  n't  miss  it; 
you  had  to  run,  had  to  have  something  to  steady  yourself, 
because  it  was  full  of  holes  on  the  outside  arid  inside  of  the 
rail.  We  used  to  have  hold  of  this  stretcher  with  one  hand, 
and  with  the  other  hand  we  unhooked  the  chain  as  soon  as 
we  had  slack  enough." 

There  was  some  evidence  that  it  was  the  duty  of  the  persons 
running  the  dumper  to  keep  the  track  in  order,  though  all  of 
these  boys  that  were  engaged  in  this  service,  Haas,  Specht, 
and  the  plaintiff,  testified  that  they  were  not  instructed  to  do 
so.  But  if  it  were  clearly  proved  that  such  was  the  rule  at 
this  place,  the  plaintiff  could  not  possibly  be  charged  with  the 
consequences  of  not  observing  it,  because  he  had  only  been  put 
upon  this  service  the  day  before,  and  he  certainly  could  not  be 
held  responsible  for  any  breach  of  duty  in  this  respect.  Now, 
if  the  track  had  rotten  ties,  loose  rails,  and  projecting  ends  of 
ties,  with  holes  in  the  ground  between  the  ties,  both  inside  and 
outside  the  rails,  it  was  in  such  a  condition  of  non-repair  as 
would  most  probably  and  naturally  occasion  the  stumbling  of 
any  person,  old  or  young,  while  engaged  in  the  performance  of 
so  hazardous  a  service.  Under  this  state  of  the  testimony,  the 
jury  would  have  been  quite  at  liberty  to  infer  that  the  condi- 
tion of  the  track  was  the  occasion  of  the  boy's  falling.  It  was 
therefore  proper,  in  our  judgment,  to  admit  evidence  of  the 
oondition  of  the  track  at  the  time  of  the  accident,  and  we  dis- 
miss the  second  specification  of  error. 

Fourth  and  fifth  assignments.     We  are  clearly  of  opinion 
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that  the  testimony  of  McElieoe  was  properly  admitted.  It  re- 
lated to  the  very  subject,  both  of  the  general  use  of  this  kind 
of  a  dumper  and  hitch,  and  the  existence  of  the  defects  com- 
pliEuned  of  by  the  plaintiff  in  the  structure  itself.  This  is  the 
▼ery  essence  of  the  plaintiff's  case.  The  witness  had  worked 
at  several  different  cTollierieSy  and  said  he  had  never  seen  a  con- 
trivance of  this  kind  in  use.  He  also  described  the  kind  that 
was  in  use  at  those  collieries,  and  showed  that  they  were  en- 
tirely free  from  the  arrangement  which  constituted  the  danger- 
ous character  of  the  one  in  use  at  the  defendant's  colliery.  It 
matters  not  that  other  persons  testified  that  there  were  other 
collieries  at  which  this  same  kind  of  dumper  was  used.  The 
whole  of  the  testimony  on  both  sides  raised  a  question  of  fact 
as  to  the  generality  of  the  use  of  either  kind,  and  especially  as 
to  the  dangerous  character  of  the  one  in  use  at  this  colliery, 
and  the  decision  of  that  question  was  for  the  jury. 

We  think  the  remaining  assignments  of  error  can  be  con- 
sidered together.  The  case  was  tried  upon  an  allegation  by 
the  plaintiff  that  the  defendant  was  guilty  of  culpable  negli- 
gence in  putting  him  at  work  upon  a  service,  dangerous  in  its 
character,  with  an  appliance  which  was  entirely  insufficient 
for  his  protection,  and  was  not  in  general  use  for  such  a  pur- 
pose, and  he  being  at  the  time  too  young  in  years  and  too  weak 
in  body  to  be  put  upon  such  a  service,  and  further,  that  the  dan- 
gers were  not  pointed  out  to  him,  and  he  was  not  instructed 
bow  to  avoid  them.  The  cause  was  most  carefully,  and  as  we 
think  correctly,  tried  by  the  learned  court  below,  with  all  due 
cautions  to  the  jury,  and  giving  the  defendant  the  full  benefit 
of  all  the  restrictions  and  limitations  upon  the  liability  of  an 
employer  in  an  action  by  an  employee.  The  jury  were  in- 
structed that  if  the  plaintiff  had  sufficient  judgment  and  sense 
to  know  that  the  employment  was  dangerous,  and  nevertheless 
voluntarily  engaged  in  it,  he  was  guilty  of  contributory  negli- 
gence, and  could  not  recover,  notwithstanding  his  youth.  The 
court  also  said  to  the  jury  that  if  the  plaintiff  was  of  such  ten- 
der years,  or  did  not  h^ive  sufficient  sense  to  appreciate  the 
danger,  and  know  better  than  to  engage  in  so  dangerous  a 
service,  then  he  would  not  be  guilty  of  contributory  negligence. 

On  the  trial  it  was  clearly  proved,  and  not  contradicted, 
that  the  plaintiff  was  a  little  past  fourteen  years  of  age  at  the 
time  of  the  accident,  and  abundant  proof  was  given  that  he 
was  of  small  size  for  his  age,  and  physically  weak.  It  was 
also  fully  proved,  and  not  contradicted,  that  he  was  employed 
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to  do  service  as  a  slate-picker,  and  entered  upon  and  performed 
that  service,  but  that  the  day  before  the  accident  he  was 
directed  by  the  agents  of  the  defendant  to  go  out  upon  the  diri- 
heap  and  drive  the  dumping-car.  It  was  proved  by  the  plain- 
tiff and  his  father  that  when  he  was  directed  to  do  this  work 
both  he  and  his  father  objected  to  it,  the  plaintiff  complaining 
that  he  was  sore  and  stiff  all  over,  and  that  the  work  was  too 
heavy  for  bim.  It  was  also  proved  by  the  plaintiff,  and  nol 
contradicted,  that  he  had  no  previous  experience  at  driving  a 
dump-car,  until  he  was  set  to  work  the  day  before  the  accident, 
and  that  no  one  explained  to  him  the  danger  of  the  service,  or 
gave  him  any  instruction  how  to  perform  it,  or  showed  him 
how  to  avoid  the  danger.  The  character  of  the  service,  and 
the  manner  in  which  it  was  necessary  to  perform  it,  and  the 
necessity  of  the  plaintiff's  getting  in  between  the  rails  of 
the  track  while  the  car  was  running,  in  order  to  unhitch  the 
spreader,  because  of  his  inferior  size  and  strength,  was  fully 
proved,  and  if  there  was  any  opposing  testimony  on  this  sub- 
ject, a  question  of  fact  arose  which  it  was  necessary  to  submit 
to  the  jury. 

We  are  constrained  to  say  that,  under  all  the  testimony, 
the  jury  were  entirely  justified  in  finding  that  the  character 
of  the  service  which  the  plaintiff  was  required  to  perform  was 
highly  dangerous  for  any  one,  and  especially  so  for  the  plain- 
tiff, on  account  of  his  youth  and  physical  weakness.  There 
was  ample  proof  that  there  was  another  mode  of  constructing 
the  attachment,  by  means  of  which  the  spreader  would  detach 
itself  the  moment  the  mule  turned  about  in  order  to  let  the 
dumper  run  onto  the  end  of  the  track,  and  that  dumpers  of 
that  character  were  in  use  at  quite  a  number  of  collieries 
named  by  the  witnesses,  who  described  them.  On  the  other 
hand,  proof  was  given  by  the  defendant  that  the  appliance 
used  at  the  defendant's  colliery  was  the  same  in  structure  as 
those  used  at  a  number  of  other  collieries  named  by  the  wit- 
nesses, and  thus  a  question  of  fact  was  raised  at  to  the  gener- 
ality of  the  use  of  the  kind  of  dumper  which  was  employed  at 
the  defendant's  colliery.  This  question  also  was  referred  to 
the  jury,  with  the  instruction  that  if  they  found  that  this 
method  of  attachment  was  in  use  by  people  engaged  in  the 
business,  the  defendants  were  not  guilty  of  negligence  in  using 
It  It  seems  to  us  that  all  the  rights  of  the  defendants,  as 
employers  of  the  plaintiff,  were  carefully  guarded  by  the 
learned  court  below  in  the  general  charge  and  in  the  answers 
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to  points,  and  the  eimple  question  remaining  is,  whether,  upon 
the  combination  of  facts  constituting  the  plaintiff's  case  as 
■et  out  in  the  narr*j  there  can  be  a  recovery. 

Upon  this  question,  we  think  the  case  comes  within  several 
of  our  decisions  which  authorize  a  recovery  in  such  circum- 
stances. Thus  in  the  case  of  Patterson  v.  Pittsburgh  etc.  R,  R. 
Co^  76  Pa.  St  889,  18  Am.  Rep.  412,  we  said:  ''It  is  true,  the 
master  is  not  responsible  for  accidents  occurring  to  his  ser- 
vant from  the  ordinary  risks  and  dangers  which  are  incident 
to  the  business  in  which  he  is  engaged;  for  in  such  case  the 
contract  is  presumed  to  be  made  with  reference  to  such  risks. 
But,  on  the  other  hand,  where  the  master  voluntarily  subjects 
bis  servant  to  dangers,  such  as,  in  good  faith,  he  ought  to 
provide  against,  he  is  liable  for  any  accident  arising  there- 
from  The  servant  does  not  stand  on  the  same  footing 

with  the  roaster.  His  primary  duty  is  obedience,  and  if,  when 
in  the  discharge  of  that  duty,  he  is  damaged,  through  the 
neglect  of  the  master,  it  is  but  meet  that  he  should  be  recom- 
pensed. The  general  principle,  as  recognized  by  our  own 
oases, — inter  aliay  Caldwell  v.  Brown^  53  Pa.  St  453,  and  Frazier 
r.  Pennsylvania  R.  R.  Co.,  38  Pa.  St  104;  80  Am.  Dec.  467,— is, 
that  the  employer  is  bound  to  furnish  and  maintain  suitable 
instrumentalities  for  the  work  or  duty  which  he  requires  of 
his  employees,  and  failing  in  this,  he  is  liable  for  any  damages 

flowing  from  such  neglect  of  duty But  where  the  ser- 

Tant,  in  obedience  to  the  requirements  of  the  master,  incurs 
the  risk  of  machinery,  which,  though  dangerous,  is  not  so 
much  so  as  threaten  immediate  injury,  or  where  it  is  reason- 
ably probable  it  may  be  safely  used  by  extraordinary  caution 
or  skill,  the  rule  is  different  In  such  case  the  master  is  liable 
for  a  resulting  accident" 

The  principle  of  this  decision  would  exonerate  the  plaintiff 
in  the  present  case  from  a  charge  of  contributory  negligence 
in  engaging  in  a  palpably  dangerous  service,  even  if  he  were 
a  full-grown  adult,  because  there  was  other  testimony  to  the 
effect  that  the  appliance  might  be  used  with  safety  although 
apparently  dangerous,  but  when  his  youth  and  physical  weak- 
ness are  considered,  and  the  fact  that  he  was  ordered  to  do 
this  work,  and  that  he  objected  to  doing  it,  and  went  reluc- 
tantly to  the  service,  it  cannot  be  doubted  that  he  is  entirely 
free  from  any  charge  of  contributory  negligence,  and  also  that 
the  master  became  subject  to  all  the  risk  of  an  accident  He 
was  but  little  more  than  a  child,  either  in  years  or  in  strength. 
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and  coold  not  be  expected  to  have  the  will-power  of  a  full- 
grows  man  in  resisting  his  master's  orders.  He  cannot  be 
held,  therefore,  as  one  who  voluntarily  engages  in  a  dangeroes 
service,  especially  by  a  master  who  specifically  directed  him 
to  do  the  hazardous  work*  On  the  contrary,  the  yery  fact  of 
the  plaintiff's  youth  and  weakness  is  one  of  the  elements  that 
go  to  make  up  the  charge  of  negligence  on  the  part  of  the 
defendant  in  putting  such  a  person  upon  such  a  service.  It 
seems  to  us,  the  master,  in  such  circumstances,  and  not  the 
servant,  must  be  held  to  have  assumed  the  risks  of  the  aer* 
vice. 

The  case  of  Rvmmsl  v.  DUworikj  181  Pa.  St  609,  17  Am. 
8t.  Rep.  827,  goes  much  further  than  is  necessary  to  sustain 
the  plaintiff  *s  action.  There  the  plaintiff  was  seventeen  years 
of  age,  and  the  servioe  assigned  to  Um  was  not  manifestly  dan- 
gerous on  account  of  the  manner  in  which  it  bad  to  be  per- 
formed. The  danger  arose  from  the  absence  of  protective 
appliances,  which,  had  tiiey  been  pnesent,  would  have  pre- 
vented the  accident  The  plaintiff  was  employed  as  a  drag- 
down,  but,  of  his  own  accord,  was  acting  as  a  roller  when  he 
received  his  injury,  and  he  therefore  assumed  the  risks  of  the 
latter  service.  But  we  held  that  if  he  was  permitted  to  act 
as  a  roller,  and  that  was  for  the  jnry,  *'  he  was  entitled  to  in- 
struction and  protection  in  the  same  manni^r  as  though  he  had 
been  employed  as  a  roller.''  We  also  held,  as  to  every  work- 
nan,  that  "he  has  the  right  to  suppose  that  his  employer  has 
provided  such  guards  and  means  cf  protection  from  injury  in 
the  use  of  the  machinery,  tools,  and  appliances  as  are  usual 
and  reasonably  necessary  for  his  safety,  and  he  cannot  be 
held  to  assume  the  risks  attendant  on  their  absence,  unless 
such  absence  is  apparent,  or  his  attention  has  been  called  to  it 
If  the  business  is  one  with  whidi  he  is  not  familiar,  he  has 
a  right  to  expect  that  its  dangers  will  be  pointed  out  to  him, 
and  that  he  will  be  instructed  in  those  things  necessary  for 
him  to  know  in  order  to  his  own  safety.  He  cannot  be  held 
to  assume  the  risk  of  dangers  of  the  existence  of  which  he  has 
no  knowledge." 

We  held,  also,  that,  ^  in  the  case  of  young  persons,  it  is  the 
duty  of  the  employer  to  take  notice  of  their  age  and  ability, 
and  to  use  ordinary  care  to  protect  them  from  risks  which 
they  cannot  properly  appreciate,  and  to  which  they  should  not 
be  exposed.  The  duty,  in  such  cases,  to  warn  and  instruct 
grows  naturally  out  of  the  ignorance  or  inexperience  of  the 
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•mployeey  and  it  does  not  extend  to  tboee  who  are  of  mature 
years,  and  who  are  familiar  with  the  employment  and  its 
risks.'* 

It  will  be  seen  from  this  decision  that  in  actions  by  young 
persons  against  their  employers^  we  recognise  as  sources  of 
liability  the  inexperience  of  the  servant,  and  the  want  of 
specific  instruction  as  to  the  dangers  of  the  service,  and  we 
suspend  the  rule  that  the  servant  assumes  the  risk  of  the  ser- 
vice when  he  has  not  knowledge  by  experience  or  by  specifio 
instruction.  All  these  sources  of  liability  existed  in  the  pres- 
ent case.  The  plaintiff  was  very  young;  he  had  noknowledge, 
by  experience  or  by  instruction,  as  to  the  dangers  of  the  ser- 
vice; the  service  was,  in  reality,  highly  dangerous;  the  plaintiff 
was  not  employed  to  engage  in  this  particular  service,  but  in 
another,  and  was  urged  into  it  against  his  will;  the  appliance 
from  the  use  of  which  the  injury  arose  was  only  in  partial  use; 
and  the  testimony  disclosed  a  perfectly  simple  device,  in  exten- 
sive use,  which  practically  removed  all  danger.  The  most  of 
these  facts  were  proved  without  contradiction,  and  ample  testi- 
mony was  given  as  to  all  of  them.  In  such  circumstances  the 
case  was  clearly  for  the  jury,  and,  as  it  seems  to  us,  the  verdict 
was  entirely  justified  by  the  evidence.  We  are  of  opinion  that 
there  was  no  error  in  the  charge  nor  in  the  answers  to  points, 
and  therefore  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

ICASTSa  AVD  SsaVANT — BVIDBHOB  AS  TO  OOKDmOH  OV  MAOKDfSBT.^ 

In  Ml  aotiofi  for  damagMy  bronght  for  personal  injorj  oamad  by  defootiTa  ma* 
ohinerjy  it  was  held  that  one  preTiooaly  injured  by  the  lame  maohineiy  eoald 
teetify  at  to  how  he  waa  injnred,  as  each  eyidenoe  bore  upon  the  oonditioa 
«l  the  maohinerys  McCarragker  v.  Rogers^  120  N.  Y.  025. 

MASna  AND  SSBVANT  — DaNOKBOUS  MAGHDrXBT*-  BxiSTSVCDI  OF  SaHER. 

—  When  the  machinery  famished  by  a  master  is  of  the  kind  in  oomnion  nse^ 
he  will  not  be  liable  for  an  injury  eansed  by  it^  nnlees  ha  hai  information  or 
reason  to  believe  that  a  safer  kind  of  machinery  for  the  same  work  ia  in  com* 
men  nae  elsewheres  Nia  ▼.  Ttaus  Pac  M'y  C».,  82  Tez.  473;  27  Am.  St.  Repw 
S97,  and  note;  Kehier  t.  Schweak,  144  Pa.  Bt.  84S|  27  Am.  Bt.  Rep.  63S. 

MAsna  AVD  Sbstamt  —  LiABn^irr  or  MAsrsa  to  iNsmnnvosD  Ssb* 
▼AKT  ffoa  DAsasa  mot  Afpbsoiatsd  bt  Him.  —  A  minor  eerrant  can  re- 
eorer  from  the  master  for  injnriee  snffered  by  him  from  any  peril  whioh  he 
did  not  know,  or  oonld  not  properly  appreoiate  if  he  did  know:  BimMey  ▼• 
Hormdaumkg,  183  HI.  369;  28  Am.  St  Rep.  618,  and  note;  Ckiaek  r.  Met* 
tkaadi  Woolem  Ob.,  161  Maes.  102;  21  Am.  St  Rep.  488,  and  note;  Bmnmi 
▼.  DUworth,  181  Pa.  St  809;  17  Am.  St  Rep.  887,  and  note;  Cohrada  tie, 
JTy  T.  O'Brien,  16  OoL  219. 

Mastbb  ahd  Sbbtamt  —  Ma8txb*8  DtTTT  TO  PBOTior  SsBTAirr  raoM 
UsDsUAii  Risk.  ~  When  the  dangeroos  condition  of  machinery  is  foreseen 
AM.  ST.  Rar.,  Vol.  XXZL— 60 
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by  the  owner,  it  is  hit  daty  to  ftdopt  erery  possible  precaution  to  sare  those 
working  abont  it  from  injary,  and  a  failure  to  do  so  will  make  him  liable  for 
•U  resulting  injnry:  Matib%  ▼•  Levagood,  47  Kan.  86;  27  Am.  St.  Bepb  SHt 
and  note;  note  to  Shortel  t.  8L  Jos^h,  24  Am.  Bt.  Rep.  822.  But  kaowl* 
edge  by  a  serrant  that  a  master's  maohinery  is  habitnally  need  in  a  par* 
iicnlarly  dangerous  and  unlawful  way,  if  he  thereafter  remained  in  his 
employment^  is  eridenoe  of  oontributory  negUgenoe  against  him:  Ahboi  ▼. 
JicOaddm,  81  Wis.  688;  29  Am.  8t  Rep.  910l  and  note.  See  Oudafiem  ▼. 
Waaklmrmeie.  Mfg.  Ob.,  168 Mass.  46& 

MaSTUI  AHD   SBBTANT^SbBTART's   KniBT  to  PrBSUMI   that  MAflTSB 

■11  FuBHiBHXD  Safb  Afpuaxos.  ~  A  servant  has  a  right  to  assums!,  with- 
s«t  inquiry  or  examination,  that  the  appUanoes  furnished  him  are  safe  and 
■oitabtot  OatUt  r.  OUmt  Oif  Ob.,  84  &  C.  211;  27  Am.  St.  Rep.  816^  and 
MtS}  JSranimi  ▼.  Ddrott  aCe.  i2L  it  Ob.,  79  Mioh.  409;  19  Am.  St.  Rep.  180| 
Mgham  ▼•  UMiam  Sleebrtc  lAgld  els.  Ob.,  41  La.  Ann.  964;  17  Am.  St.  Rep. 
488.    See  note  to  i9Aor«ti  ▼•  tft /osvAp  24  Am.  Si  Rep.  82a 

ILkirm  AXB  Sbetabt.  ^  A  Marie  n  Boohd  to  Insteuot  a  Yo«nva  ob 
IvszPiannraiD  Sutabt  with  referenoe  to  dangerous  machinery,  so  that  Im 
OiB  naderstand  and  appreeiate  the  danger  oonneoted  with  it  and  the  neesa 
rfty  for  tha  ezereise  U  oaret  Jngermam  ▼•  Moon,  90  CaL  410;  25  Am.  BL 
E^  188^  and  note  with  oases  ooUeoted;  Mgkm  ▼.  LotdikuM  Msdrfsar  Ligki 
%!.  Ox,  41  La.  Ana.  964|  17  Am.  8U  Rep.  486^  and  nota. 
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pn  PaimsTiTAinA  Btati,  837.] 

ImrBAHOl^NoTiOB  or  Lon.  ^Proof  that  tha  adjuster  of  aa  fnsnrsnoa 
oompaay  was  seat  to  tha  plaoe  oi  the  Are  nader  instmotions  Irom  his 
oompaay,  and  that  ha  was  there  one  week  after  tiia  ilr%  is  oonoloaiYa 
•▼idenee  of  notioe  lo  the  oompany  of  tha  loss. 

fmnuHoa — Proov  ov  Loss  ~  Waiysr  —  BsromL. — When  tha  inanrod, 
la  good  faith  and  within  the  stiplulated  time,  does  what  he  plainly  intoada 
as  a  oomplianoa  with  the  requirements  of  hii  policy  as  to  proofs  of  loss^ 
food  faitii  equally  requires  that  the  oompany  shall  notify  him  promptly 
oi  aay  objections  thereto^  so  as  to  ghre  him  an  opportunity  to  bbviato 
thorn,  and  mere  silence  may  so  mislead  him,  to  his  disadvantage^  to  sap- 
poss  the  oompany  satisfied,  as  to  be  of  itself  suflUcient  OTidenoe  of  wairor 
byastoppeU 

InoBAiiaa  ~  VARiAiraa  nrwBm  Afplxoation  and  Pouor— PanuMP- 
noH.  —  When  a  life  tenant  states  his  interest  to  be  **a  life  lease^*  in  his 
application  for  fire  insurance,  and  the  insurance  agent  issuea  a  policy  on 
the  full  value  of  tha  fee,  the  oompany  cannot,  after  loss,  set  up  the  mia- 
take  of  its  agent  as  a  defense.  The  presumption  exists  that  the  policy 
represents  the  preciM  sad  definite  contract  between  tha  parties,  aad  the 
burden  of  proof  is  upon  the  one  who  seeks  to  change  its  terms  by  paroL 

IvsoBAirai  bt  Lm  Txn  ant  —  Mxasuri  ov  Dakaoib.  —  When  a  tenant  for 
life,  intending  to  insure  the  property  for  the  benefit  of  himself  and  the 
remaindermen,  reoeives  a  policy  for  the  full  value  of  the  fee^  by  mistake 
ol  the  insurer,  who  aooepts  the  fall  premium,  the  insured  may  recover 
tfie  full  value  of  the  policy  after  loss,  as  trustee  for  the  remaindermen. 
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Action  to  recover  for  the  loss  of  a  dwelling-house  insnred 
bj  a  tenant  for  life.  Judgment  for  plaintifll  Defendant  ap> 
pealed. 

/.  H.  Qfmer,  for  the  appellant 

John  0.  MeOalmont  and  Bryant  H.  (MoriM,  for  the  appellee. 

MrrcHSLLy  J.  Eight  of  the  eighteen  assignments  of  error 
relate  to  the  notice  of  the  fire  and  the  proofs  of  loss.  As  ta 
the  notice,  Cluff  testified  that  Raj,  the  adjuster,  was  sent  ta 
the  place  under  instructions  from  himself  or  the  company^ 
and  it  is  undisputed  that  Ray  was  there  a  week  after  the  fire. 
This  was  conclusive  evidence  of  notice  to  the  company. 

As  to  the  prooft  of  loss,  although  they  are  conceded  to  be  in* 
fiMrmal,  they  come  plainly  within  the  rule  laid  down  in  Qovld 
T.  DwMing-houu  In$.  Co.,  184  Pa.  St  570, 688;  19  Am.  St  Rep. 
717;  and  the  circumstances  under  which  they  were  delivered 
put  upon  defendants  the  duty  of  notifying  the  plaintiff  of  their 
objections,  if  the  want  of  form  was  to  be  relied  upon.  The  fail* 
ure  to  give  such  notice  was  evidence  for  the  jury  of  a  waiver. 
But  it  is  said  that  the  proofs  of  loss  were  not  sent  to  the  com- 
pany, as  required  by  the  policy,  but  left  at  the  office  of  the  local 
agent,  Barbour;  and  Tra$kv.  StaU  etc.  In$.  Co.,  29  Pa.  St  198, 
72  Am.  Dec.  622,  and  EdwarcU  v.  Lycoming  etc.  Im.  Co.,  76  Pa. 
8t  878,  are  relied  upon  to  show  that  such  delivery  is  not  suf- 
ficient In  both  these  cases  the  policy  required  ttie  notice  to 
be  giTen  ^  forthwith,"  and  to  the  oompany,  and  it  was  held 
that  anexcused  delays  of  eleven  and  eighteen  days,  respect- 
ively, were  unreasonable,  and  should  be  so  pronounced  as  mat- 
ter of  law.  And  in  Edwardi  y.  Lycoming  etc  Ins.  Co.,  76  Pa. 
8t  878,  it  was  said  that  the  local  agent  had  no  authority  to 
receive  the  notice,  and  was  not  bound  to  communicate  it  to  the 
oompany.  But  since  these  decisions,  the  act  of  June  27, 1888 
(P.  L.,  p.  166,  sec  1),  has  practically  given  a  legislative  defi- 
nition of  reasonable  time  by  fixing  the  period  of  ten  days  for 
notice  of  the  fire  and  twenty  foj^the  proofs  of  loss,  and  has 
settled  the  question  of  the  agenrs  authority  by  enacting  that 
the  notice  and  proofs  may  be  delivered  to  the  oompany  at  its 
general  office,  or  to  the  agent  who  countersigned  the  policy. 
There  was  evidence  to  justify  submitting  these  matters  to  the 
jury  in  the  way  it  was  done,  and  the  assignments  of  error  re- 
lating thereto  must  be  dismissed. 

The  substantial  defense  was  upon  the  admitted  fact  that  the 
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insurance  was  on  the  full  value  of  the  fee  in  the  land,  while  the 
plaintifif's  interest  was  only  a  life  estate.  Unexplained,  this 
was  a  solid  defense  on  the  merits,  and  the  burden  of  explana- 
tion  was  on  the  plaintiff.  It  was  testified  by  Neeley  that  he 
wrote  the  application  for  insurance  for  the  plaintiff  at  her  re- 
quest, and  that  her  interest  in  the  house  was  correctly  stated 
therein  as  '^a  life  lease."  This  application  was  sent  or  given 
by  Neeley  to  Barbour,  who,  by  his  own  testimony,  bad  autlior- 
ity  to  write  up  the  policy  by  inserting  the  description  of  the 
insured  interest  in  the  land,  and  did  so  in  this  case.  The 
application  was  not  produced  by  defendant,  nor  was  Neeley's 
testimony  as  to  its  contents  in  any  way  contradicted.  Upon 
the  evidence,  therefore,  it  was  plain  that  the  defendant  had 
issued  the  policy  with  knowledge  of  the  actual  condition  of 
the  title,  and  the  mistake  in  the  description  was  that  of  its 
own  agent,  which  it  could  not  set  up  as  a  defense:  Burson  v. 
Fire  AsaodatioUy  136  Pa.  St.  267;  20  Am.  St  Rep.  919;  Co- 
lumbia Ina,  Co.  V.  Cooper^  50  Pa.  St.  331;  Manhattan  Ins.  Co. 
V.  Wehstery  59  Pa.  St.  227;  98  Am.  Dec.  332;  Meadowcraft  v. 
Standard  F.  Ins,  Co,<^  61  Pa.  St.  91;  Eilenberger  v.  Protective 
if,  F.  Ins.  Co.f  89  Pa.  St.  464.  The  learned  judge  below  de- 
clined to  affirm  the  defendant's  points,  and  to  say  as  matter 
of  law  that  the  policy  was  void,  but  submitted  the  case  to  the 
jury  with  full  and  explicit  instructions  as  to  the  presumption 
in  favor  of  the  policy  being  the  precise  and  definite  contract, 
and  the  burden  of  proof  resting  on  the  plaintiff.  Under  the 
evidence,  this  was  the  only  proper  disposition  to  make  of  it. 

The  question  of  the  measure  of  damages  is  not  free  from 
difficulty,  owing  to  the  meagerness  of  its  presentation  by  both 
parties.  Undoubtedly,  the  general  rule  that  the  insured  can- 
not recover  more  than  his  actual  loss,  or  the  value  of  his  in- 
terest, would,  without  more,  limit  the  recovery  of  a  life  tenant, 
as  of  a  lessee,  to  the  value  of  his  unexpired  term:  See  Wood 
on  Fire  Insurance,  481.  But  it  is  equally  true  that  a  carrier, 
or  custodian,  or  agent  may  insure  in  his  own  name,  and  re- 
cover the  entire  loss,  standin|^as  a  trustee  for  all  the  amount 
recovered  in  excess  of  his  interest:  Wood  on  Fire  Insurance, 
617,  632,  1121,  and  cases  cited.  In  Miltenberger  y.  Beacom,  9 
Pa.  St.  198,  it  was  said:  '*  The  contract  of  assurance,  like  other 
contracts,  may  be  effected  by  the  agency  of  a  third  person, 
without  the  authority  of  the  person  to  be  benefited,  if  he  sub- 
sequently recognize  it    It  ia  true,  that  to  enable  the  bene- 
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jBciarj  to  sue  upon  it  directly,  he  must  be  expressly  named.'' 
In  the  present  case,  Neeley  testified  that  there  was  some  talk 
with  plaintiff  as  to  the  name  in  which  the  insurance  should 
be  taken,  she  saying  that  some  one  thought  it  had  better  be 
in  the  name  of  the  executor  or  administrator,  but  she  thought, 
as  she  had  control  of  it,  it  had  better  be  in  her  name.  This, 
in  connection  with  the  fact  that  the  full  premium  was  paid 
and  the  policy  issued  for  the  full  value  of  the  fee,  may  fairly 
be  taken  to  indicate  the  real  intent  of  the  parties  to  insure  the 
whole  for  the  benefit  not  only  of  the  plaintiff  as  life  tenant? 
but  also  of  the  remaindermen.  The  company  is  in  no  posi- 
tion to  contest  this  intent,  for  with  notice  in  the  application 
that  the  plaintiff  was  only  life  tenant,  it  charged  the  full  pre- 
mium and  issued  the  policy  on  the  fee.  It  is  in  no  danger  of 
a  second  action  by  the  remaindermen,  for  they  are  not  named 
in  the  policy;  and  on  the  authority  of  Miltenberger  v.  Beacom^ 
9  Pa.  St.  198,  they  cannot  sue  directly,  and  a  suit  through 
plaintiff  would  be  barred  by  the  present  judgment.  On  the 
other  hand,  the  plaintiff,  by  suing  for  and  recovering  on  this 
evidence  the  full  value  of  the  fee,  has  put  herself  in  the  position 
of  trustee  for  the  remaindermen  as  to  the  excess  of  the  judg- 
ment over  the  value  of  her  life  interest.  As  the  evidence  on 
this  branch  of  the  case  was  entirely  uncontradicted,  the  jury 
would  not  have  been  justified  in  taking  any  other  view  of  it, 
and  therefore  the  instructions  on  the  measure  of  damages, 
though  not  so  explicit  as  might  be  necessary  in  a  contested 
case,  cannot  be  held  erroneous. 

There  remain  to  be  considered  only  the  seventh  and  eighth 
assignmentSi  in  regard  to  the  denial  of  liability  for  specified 
reasons,  as  a  waiver  of  other  defenses.  The  only  ground  upon 
which  such  a  result  can  rest  is  estoppel.  No  party  is  required 
to  name  all  his  reasons  at  once,  or  any  reason  at  all,  and  the 
assignment  of  one  reason  for  refusal  to  pay  cannot  be  a  waiver 
of  any  other  existing  reason,  unless  the  other  is  one  which 
oould  have  been  remedied  or  obviated,  and  the  adversary  was 
so  fitr  misled  or  lulled  into  security  by  the  silence  as  to  such 
reason  that  to  enforce  it  now  would  be  unfair  or  unjust:  Na* 
tumdt  In$,  Co.  v.  Brown^  128  Pa.  St.  886.  The  whole  doctrine 
depends  on  estoppel,  and  the  essential  feature  of  it  is  loss  or 
injury  to  the  other  party  by  the  act  of  the  party  to  be  es- 
topped. In  this  respect  there  is  nothing  peculiar  about 
actions  upon  insurance  policies.    They  stand  on  the  same 
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footing  as  other  litigation.  But  it  baa  been  beld  that  pre- 
liminary proofs  of  loss,  though  essential,  are  in  their  nature 
formal,  and  '*  a  condition  precedent,  not  to  the  undertaking  of 
the  insurer,  but  to  the  right  of  action  of  the  insured":  Strong 
J.,  in  Inland  Ins.  etc.  Co.  ▼.  Stauffer,  33  Pa.  St.  397.  Sub- 
stantial  compliance  with  the  requirements  of  the  policy  is 
therefore  all  that  is  necessary,  and  the  jury  may  infer  a 
waiver  from  the  acts  of  the  parties.  The  rule  on  this  subject 
was  carefully  formulated  in  Oould  ▼.  DweUing-house  Ins.  Co., 
134  Pa.  St.  670,  688,  19  Am.  St  Rep.  717,  as  follows:  ''  If  the 
insured,  in  good  faith,  and  within  the  stipulated  time,  does 
what  he  plainly  intends  as  a  compliance  with  the  require- 
ments of  his  policy,  good  faith  equally  requires  that  the  com- 
pany shall  promptly  notify  him  of  their  objections,  so  as  to 
give  him  the  opportunity  to  obviate  them;  and  mere  silence 
may  so  mislead  him,  to  his  disadvantage,  to  suppose  the  com- 
pany satisfied,  as  to  be  of  itself  sufficient  evidence  of  waiver 
by  estoppeL''  The  circumstances  under  which  plaintiff  her- 
self took  the  list  and  estimate  to  Barbour  were,  as  already 
said,  sufficient,  under  the  above  rule,  to  take  the  case  to  the 
jury  on  the  question  of  waiver,  and  therefore  the  instruction 
complained  of  in  the  seventh  assignment  was  proper.  The 
plaintiff's  fifth  point,  however,  that  if  the  authorized  agents 
of  the  defendants  refused  payment  of  the  loss,  giving  a  speci- 
fied reason  therefor  to  the  plaintiff,  they  must  be  confined  to 
that  reason  upon  the  trial,  and  the  jury  should  disregard  any 
other  defense  now  made  by  them,  was  entirely  too  broad,  and 
its  affirmance,  as  a  general  proposition  of  law,  would  be  clear 
error.  It  ignores  the  elements  of  estoppel,  and  lays  down  a 
rule  without  reference  to  conditions  essential  to  its  existence 
and  applicability. 

The  cases  cited  by  appellee  do  not  sustain  the  proposition 
in  its  breadth  as  put  In  Pennsylvania  Fire  Ins.  Co.  v.  Dough* 
srty,  102  Pa.  St  668,  Lebanon  Mui.  Ins.  Co.v.Erb,  112  Pa.  St 
149,  and  Insurance  Co.  v.  Ensemingerj  12  Week.  Not  Cas.  9, 
there  was  a  positive  refusal  to  pay  at  all,  on  grounds  that  the 
proofs  of  loss  would  not  have  cured,  and  it  was  held  that  the 
latter  were  therefore  waived;  and  in  Western  etc.  Pipe  Lines 
T.  Home  Ins.  Co.,  146  Pa.  St  346,  27  Am.  St  Bep.  703,  a  like 
positive  refusal  to  pay  was  held  evidence  of  a  waiver  of  the 
period  of  sixty  days  allowed  by  the  policy  for  adjustment  and 
payment  of  the  loss.    All  of  these  cases  rest  upon  the  sub- 
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Btantial  element  of  estoppel,  that  the  defendant,  having  led 
the  plaintiff  to  suppose  that  a  compliance  with  the  prelimi- 
nary formalities  would  be  unavailing,  could  not  thereafter  set 
up  the  want  of  such  preliminaries.  Of  the  soundness  of  that 
principle  there  can  be  no  question. 

But  it  is  not  fair  to  the  learned  court,  or  to  the  case,  to  take 
bis  language  apart  from  the  special  facts  under  consideration, 
and  an  examination  of  the  record  and  the  assignments  of 
error  fails  to  disclose  any  defense  which  the  appellant  under- 
took to  make,  that  was  improperly  shut  out  by  this  instruc- 
tion. While,  therefore,  its  language  was  too  general,  and  would 
not  bear  application  to  other  circumstances,  yet  it  could  not 
have  misled  the. jury  in  the  present  casoi  and  therefore  did 
the  appellant  no  harm. 

Judgment  affirmed. 

Inburanob— >KoTioa  of  Lobs.  —The  notice  to  aa  Inraranoe  eompany  Is 
•affioieBt^  wheo  raeh  notioe  indnoee  the  oompany  to  eend  ite  agento  to  the 
plaoe  to  iiiTettigate  the  loee:  Insurance  Oa.  v.  MeDoweil,  SO  Dl.  120;  99  Am. 
Deo.  497.  When  an  insnranoe  oompany,  after  delayed  notioe  of  loea»  aenda 
two  agenta  at  different  timea  to  aacertain  the  loaa,  with  offera  to  compromiae 
and  aottle  it^  theae  aota  waive  the  objection  that  notioe  waa  not  aent  "  forth* 
with*!  Lpeommg  /ni.  Ob.  T.  Sckreffier,  42  Pa.  St.  1S8;  82  Am.  Dea  SOI, 
andnoto. 

Imbitbanob — KonoB  w  OuEononu  to  Paoon  ov  Lobs— Dorr  or  Lr- 
BDBKB  TO  Qttm.  —  If  an  inaurer  in  good  faith  doea  in  the  atipulated  time 
what  he  intenda  aa  a  oomplianoe  with  the  terma  of  hia  polioy  aa  to  proofa  of 
loaa,  the  inanrer  mnat  promptly  notify  him  of  ita  objectiona  thereto,  ao  aa 
to  giro  him  an  opportunity  to  obnate  theny  and  mere  ailenoe  may  ao  mia- 
lead  him,  to  hia  diaadvantage,  aa  to  be  of  itaelf  avffioient  eridenoe  of  waiver 
by  eatoppel:  Oould  t.  DwelUng-house  Im.  Co.^  134  Pa.  St.  670;  19  Am.  St 
Rep.  717,  and  note;  dmrntrdal  etc  A$9W,  Cb.  t.  ffoeHng,  116  Pa.  St.  407| 
2  Am.  St  Rep.  602;  and  note  with  oaaea  oolleoted;  Jone§  ▼.  Meehamct*  ete. 
/iM.  Oo.f  80  N.  J.  Eq.  29;  18  Am.  Rep.  406.  An  inanranoe  company  waivea 
objectiona  to  proofa  of  loea  by  retaining  them  without  pointing  ont  apeoifio 
objeotiona  to  them:  In$wranot  Co.  ▼.  MeDoweU,  60  III.  120;  09  AnL  Dec.  497; 
Herrtm  ▼.  Peoria  tie.  Ine.  Co.,  28  III  235;  81  Am.  Dec  272,  and  note;  Weed 
T.  Hamlnirg  etc  Im,  Co.,  188  K.  Y.  394;  Davie  Shoe  Co.  r.  KUUmning  Ine. 
Co.,  188  Pa.  St  78|  21  Am.  St  Rep.  904,  and  note. 

iHsoBiUiOB  ST  Tbkaiit — RsooYKRT  OF  DAMAon.— When  a  policy  of 
inanranoe  on  the  toola  and  bnildinga  of  the  inanred,  who  had  only  a  leaaehold 
intereat  in  the  buildings  and  the  land  on  which  they  atand,  ia  iaaned  without 
any  repreeentation  by  the  assured  aa  to  hia  interest^  and  he  haa  paid  the  en* 
tiro  premium,  it  ia  Talid,  notwithstanding  a  clause  therein  which  providea 
that  the  polioy  shall  be  Toid  if  the  assured  be  not  the  sole  and  unconditional 
owner  of  the  property  insured,  or  if  his  interest  is  not  truly  atalad  in  the 
policy.  It  will  be  presumed  that  the  polii^  waa  written  upon  the  knowl- 
edge of  the  insurer,  through  hia  agenl^  and  waa  intended  in  good  faith  to  coTer 


792  Welsh  v.  London  Assubancs  Cobpokation.     [Penn. 

the  Inmied  intorott  in  fhe  property:  PhUadeipMa  Tool  Co.  t.  BriiiA  Amtr* 
kan  Aumr.  Ca,  182  Pa.  8t  236;  19  Am.  St  Rep.  596,  and  note.  Tfaoagh  a 
policy  of  inearanoe  speoifiee  that  it  shall  be  void  if  the  property  insured  ia 
npoQ  leaeed  ground,  nnleaa  the  eame  ia  eepeoially  agreed  to  in  the  policy,  the 
oompany  oaoaol  aToid  the  policy  for  a  breach  of  that  condition,  if  its  agent 
was  aware  that  the  property  was  on  leased  groand*  and  made  oat  the  policy 
himself  s  Chrmamia  eCft  /ml  Cb^  t.  Hiek,  125  SL  S51}  8  Am.  8t^  Rep.  »4^ 
aadaottw 
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Owmt  fm  Vmn  box  Liablx  yoa  WiUtVUL  AasAuur  of  Caftaih  upov 
Sbamar.  —  Th«  owners  of  »  vaael  are  not  liable  in  damages  for  tha 
willful  and  malicioas  act  of  their  captain  in  assaulting  and  injuring  a 
■eaman  while  upon  the  high  seas.  Sach  an  act  is  of  a  criminal  nature, 
and  eannoi,  therefore,  be  intended  by  the  law  to  be  within  the  scope  of 
tlw  anploymflat  of  the  oaptsin,  nor  within  ttia  anthority  oommitted  to 


Mabxmk  avd  Sibvant  -*  Oaftaih  ov  Vjcsssx.  and  Sbahbii  Fxllow-sbr- 
▼AKTB. — The  captain  of  a  vessel  and  the  seamen  are  fellow-serTants 
working  together  in  the  same  undertaking  and  in  a  common  service; 
mod  if,  nnder  the  guise  of  eBsroisiag  the  anthority  conferred  upon  him, 
ks  willfnlly  and  maHeionsly  does  an  injury  to  a  seaman,  the  owners  of 
the  Tcsael  will  not  be  liable  therefor.  The  captain's  misconduct  in  such 
a  oase  is  one  of  the  risks  which  the  seaman  assumes,  in  the  absence  of 
proof  that  the  owners  failed  to  select  a  proper  and  competent  captain. 

Action  to  recover  damages  from  the  owners  and  captain  of 
a  vessel,  upon  which  the  plaintiff  had  shipped  as  an  able  sea- 
man, for  injuries  received  by  him  while  in  such  service.  Dur- 
ing a  voyage  from  the  West  Indies  to  the  United  States,  the 
captain  of  the  vessel  came  into  the  forecastle,  where  the  plain- 
tiff was,  on  a  certain  occasion,  and  ordered  him  to  go  on  deck. 
Plaintiff  told  him  he  was  sick.  The  captain  then  struck  him 
several  times  while  lying  in  his  bunk,  pulled  him  out  of  his 
bunk,  and  said,  *' Will  you  go  on  deck  now?"  Plaintiff  re- 
plied, "  I  feel  sick;  I  am  not  able  to  go  on  deck."  The  cap- 
tain then  struck  him  again  several  times  with  his  fist,  and 
upon  plaintiff's  catching  hold  of  his  arm,  kicked  him  upon  the 
leg,  breaking  the  bone  below  the  knee.    There  was  no  provocar 
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tion  for  the  captain's  conduct  beyond  the  plaintiff's  complaint 
of  illness.  When  the  vessel  arrived  at  New  York,  the  plain- 
tiff was  taken  to  the  hospital,  where  he  remained  until  dis- 
charged as  cured.  The  captain  was  not  served  with  the 
summons  and  complaint,  as  he  had  never  returned  from  a 
subsequent  voyage,  and  was  supposed  to  have  been  lost.  The 
plaintiff  recovered,  and  the  defendants  appealed.  Other  facts 
appear  from  the  opinion. 

N.  B.  Haxie^  for  the  appellant. 

Qeorge  P.  Oordel^  for  the  respondent. 

Gray,  J.  The  question  brought  up  by  this  record  is, 
whether  the  owners  of  a  vessel  can  be  made  liable  in  dam* 
ages  for  the  willful  and  malicious  act  of  their  captain  in  as- 
saulting and  injuring  a  seaman  while  upon  the  high  seas. 
The  learned  trial  judge,  in  denying  the  motion  to  dismiss  the 
complaint,  proceeded  upon  two  grounds,  namely,  that  the 
captain  was  the  representative!  or  alter  ego^  of  the  owner,  and 
was  not  a  fellow-servant  with  the  plaintiff;  and  that  the  will- 
ful and  malicious  nature  of  the  captain's  act  constituted  no 
ground  for  an  exception  to  the  liability  of  the  owners,  if  the 
act  was  performed  within  the  general  scope  or  course  of  his 
employment  Therefore,  he  left  it  to  the  jury  to  decide 
whether,  in  what  he  did  to  the  plaintiff,  the  captain  was  act- 
ing in  the  line  of  his  duty. 

I  think  this  appeal  should  prevail.  There  was  no  conflict 
in  the  evidence,  and  it  proved  a  willful  assault  by  the  captain 
of  the  vessel  upon  one  of  the  seamen,  which  nothing  in  the 
evidence,  or  within  any  principle  of  the  maritime  law,  justified 
as  coming  within  a  proper,  or  an  intended,  exercise  of  author^ 
ity.  For  its  occurrence  the  owners  cannot  be  held  responsi- 
ble, in  my  opinion,  either  upon  sound  reasoning,  or  upon  any 
sufficient  precedent;  and  the  trial  judge  should  have  dis- 
missed the  complaint.  I  concede  fully  that  we  should,  in 
determining  this  question,  be  guided  by  the  principles  of  the 
maritime  law.  The  plaintiff's  employment  was,  of  course,  a 
maritime  contract.  It  is  matter  of  familiar  knowledge  that 
about  the  mariner  the  maritime  law  throws  a  protection 
greater  than  is  extended  by  the  general  rules  of  the  common 
law  to  him  who  is  employed  in  a  service  upon  the  land.  This 
distinction  arises,  very  naturally,  from  the  difference  in  the 
nature  of  a  mariner's  life  and  employment,  which  subject 
him  to  hazards  and  hardships,  and  tend  to  make  him  heed- 
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less  in  character.  So  the  maritime  law  is  peculiarly  solicitous 
of  his  rights,  and  watches  over  his  more  unprotected  condition. 
Thus,  for  instance,  it  is  strict  in  requiring  shipping  articles, 
and  liberal  in  interpreting  them  for  the  seaman's  interests,  in 
the  presence  of  unfair  or  inadeqtlate  provisions.  It  obliges 
the  owners  to  provide  a  seaworthy  vessel;  it  requires  that  the 
vessel  shall  be  provided  with  proper  appliances  for  the  sea- 
man's safety,  and  with  adequate  and  proper  food  for  his  8us« 
tenance,  and  it  imposes  the  duty  of  providing  for  his  medical 
care  and  attendance  in  case  of  sickness  or  wounds.  From 
the  seaman  a  faithful  and  strict  performance  of  his  duties  is 
required,  and  because  of  the  responsibility  devolving  upon 
the  master  of  the  vessel  for  the  successfid  conduct  of  the 
voyage,  considerable  latitude  in  disciplinary  powers  is  allowed 
faim,  though  no  cruel  or«excessive  punishment  is  sanctioned. 
In  rendering  to  the  seaman  that  care  and  in  performing  those 
duties  toward  him  which  the  law  exacts  from  the  owners  of 
the  vessel,  the  captain,  for  such  purposes,  represents  them,  and 
a  neglect  of  his,  in  such  respects,  is  visited  upon  the  owners. 
This  liability  follows  from  the  situation  of  the  parties.  The 
owners  are  not  in  charge  of  the  vessel.  They  remain  upon  the 
land  and  employ  a  master  for  the  vessel,  as  well  to  carry  out 
their  assumed  or  implied  obligations  to  the  members  of  the 
ship's  company,  as  to  perform  the  undertaking  of  conducting 
the  craft  successfully  upon  its  voyage.  The  delegation  of 
powers  to  the  master  of  the  vessel  comprehends  their  exercise 
in  all  such  ways  as  the  safety  of  the  vessel  and  the  welfare  of 
its  company  render  needful  or  expedient  While  in  those  re- 
spects which  demand  of  the  owners  the  rendition  of  certain 
duties  towards  the  crew,  the  master  of  the  vessel  must  and 
does  represent  them,  and  by  his  failure  or  neglect  will  entail 
consequences  upon  them  for  the  breach  of  the  obligation,  he 
is,  notwithstanding  his  representative  and  superior  position, 
but  a  servant,  employed  with  the  others  of  the  ship's  company 
upon  the  vessel  in  the  service  of  its  owners.  The  scope  of 
the  service  varies,  as  the  position  of  the  individuals  employed 
differs;  but  relatively  to  the  general  undertaking,  they  are 
feUow-servantSi  engaged  in  one  common  employment 

In  Searff  v.  Meiealf,  107  N.  Y.  211,  1  Am.  St  Bep.  807, 
which  was  an  action  by  a  mate  against  the  owners  of  a  vessel 
to  recover  damages  for  negligence  in  omitting  to  provide  him 
with  adequate  medical  attendance  and  care,  the  plaintiff's 
recovery  was  sustained  in  this  court  upon  the  ground  that 
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there  had  been  a  neglect  of  a  dutj  imposed  by  the  maritime 
law.  Such  a  dutj  has  always  been  recognized,  and  was  pre- 
Bcribed  in  the  laws  of  Oleron  and  Wisbuy.  What  that  caase 
decided  with  respect  to  to  the  liability  of  the  owners  of  a 
vessel  to  a  seaman  for  a  neglect  of  the  captain  was,  that  it 
existed  wheneyer  his  neglect  concerned  something  as  to  which 
a  duty  rested  npon  the  owners  under  the  principles  of  the 
maritime  law,  which,  by  force  of  the  situation,  could  only  be 
discharged  through  the  agency  of  the  Tessel's  master.  Its 
effect  is  to  hold  that  in  matters  relating  to  the  owners'  daty 
to  the  seaman  which  the  eaptain  must  perform,  his  neglect 
could  not  be  regarded  as  merely  that  of  a  fellow-servant^  boi 
as  the  neglect  of  the  owners. 

Cases  which  relate  to  the  rights  of  passengers  or  third  per* 
sons  I  do  not  consider  as  precedents,  and  several  of  that 
nature  have  been  referred  to.  In  the  one  class  of  cases  the 
passenger's  contract  for  transportation  entitles  him  to  protec- 
tion against  the  negligence  or  assaults  of  the  employees  of  the 
carrier.  In  the  other  class,  strangers  have  the  right  to  hold 
the  owners  liable  for  the  consequences  of  a  willful  act  of  the 
captain,  performed  while  engaged  in  the  prosecution  or  execu- 
tion of  the  owners^  business.  The  cases  of  Hunt  v.  Cdbumy  1 
Sprague,  215,  and  LtMBComb  ▼.  09goodf  1  Bprague,  82,  related, 
as  to  the  first,  to  the  wrongful  dismissal  of  an  officer,  and  as 
to  the  second,  to  the  right  to  eompensafion  for  a  minor^s  ser- 
vices; and  I  cannot  see  in  tbem  precedents  for  the  decision, 
of  this  case.  Nor  is  the  oase  of  Sk^rvxwd  ▼.  BaU^  8  Sum. 
127,  an  authority.  That  was  an  action  for  the  shipment^  by 
the  master  of  a  vessel,  of  the  minor  son  of  the  libelant^  and 
he  recovered  a  certain  amount  of  wages,  and  eomethii^  fov 
expenses  and  losseSi  The  mastei  there  was  the  agent  of  the 
owners  in  shipping  seamen  to  be  employed  on  their  vessel. 

The  responsibility  for  the  wrong-doings  of  the  master  of  a 
vessel  rests,  to  »  certain  extent  only,  upon  the  owners,  and 
that  extent  is  reached  when  the  performance  of  the  act  com* 
plained  of  cannot  be  seen  properly  to  come  within  some  prin- 
ciple of  the  law  of  agency.  The  agency  of  the  captain  for 
the  owners  would  iofckide  all  those  aots  which  are  fairly  em- 
braced within  the  scope*  of  his  appointment,  and  wkieh  would 
be  in  the  line  of  his  duty;  but  when  he  injures  his  men  by 
misconduct  or  assault,  that  would  seem  to  be  as  much  one  ef 
the  risks  which  they  assumred  in  entering  the  employment 
upon  the  vessel,  as  it  would  be  one  in  the  oase  of  an  employ-^ 
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meni  in  a  conoem  upon  the  liind  where  the  control  and  super- 
intendence had  been  committed  by  the  proprietor  to  a  manager. 
It  is  impossible  to  regard  a  wanton  aseauU  upon  a  seaman, 
by  his  captain,  as  something  within  any  intended  authority, 
or  within  the  scope  of  his  employment  He  outruns  his  au« 
thority  and  eommita  an  act  which  the  owners  will  not  be 
presumed  to  have  assented  ta  I  beUeve  that  by  no  exten- 
sion of  the  principles  of  the  law  of  master  and  servant,  the 
general  source  of  the  law  of  principal  and  agent,  could  the 
blame  be  imputed  to  the  owners  of  the  ressel.  It  should  at 
least  appear  that  the  act  of  the  captain  was  required  by  the 
pressing  emergencies  of  the  occasion,  and  not  that  he  had  in- 
dulged his  passions  by  a  vindictive  treatment  of  the  seaman. 
In  the  cases  of  D%a»  ▼.  PrivaUer  Bevenge^  3  Wash.  C.  C. 
262,  and  of  Ralston  t.  State  Rights^  Crabbe,  22,  the  distinction 
is  recognized  between  the  acts  of  a  master  of  a  vessel  done 
while  engaged  in  the  course  of  his  duty  in  the  prosecution  of 
the  owners'  business,  and  those  wholly  outside  of  the  scope  of 
his  employment  In  the  one  case,  the  illustration  was  of  a 
piratical  seieure,  and  in  the  other,  it  was  of  the  commission 
of  a  crime  by  the  captain;  neither  of  which  acts  can  be 
imputed  to  his  owners,  or  be  intended  to  come  within  the 
employment  or  authority  committed  to  him.  In  Wilson  v. 
Rankir^  6  Best  &  S.  208,  which  was  an  action  to  recover  in- 
surance moneys,  the  question  turned  upon  whether  the  au- 
thority of  the  master  of  a  vessel  was  of  such  a  general  nature 
as  to  subject  the  owners  to  the  consequences  of  his  having 
stowed  the  cargo  in  violation  of  the  statute.  Judgment  was 
rendered  for  plaintiff,  and  Cockburn,  0.  J.,  in  delivering  the 
opinion  of  the  court,  used  language  quite  applicable  here. 
He  said  that  ^'  it  is  a  well-established  distinction  that  while 
a  man  is  civilly  xeeponsible  for  the  acts  of  his  agent  when 
acting  within  the  established  limits  of  his  authority,  he  will 
nqt  be  criminally  responsible  for  such  acts,  unless  express 
authority  be  shown,  or  the  authority  is  necessarily  to  be  im- 
plied from  the  nature  of  the  employment,  as  in  the  case  of  a 
bookseller  held  liable  for  the  sale,  by  his  shopman,  of  a  libel- 
ous publication.  Under  ordinary  circumstances,  the  author- 
ity of  the  agent  is  limited  to  that  which  is  lawful.  If,  in 
seeking  to  carry  out  the  purpose  of  his  employment,  he  over- 
steps the  law,  he  outruns  his  authority,  and  his  principal  will 
not  be  bound  by  what  he  does."  And  again,  he  said  that ''  no 
authority  can  be  implied  in  the  masteri  in  the  discharge  of 
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his  duty,  to  do  that  which,  with  reference  to  this  part  of  hia 
duty,  was  a  violation  of  the  law.'' 

What  was  the  act  here  complained  of,  if  not  a  willful  and 
unjustifiable  assault?  It  was  not  disciplinary;  for  the  idea  of 
discipline  does  not  suggest  a  personal  attack,  with  blows  and 
kicks;  and  incompetency  or  inability  does  not  justify  pun- 
ishment: Payne  v.  AUen^  1  Sprague,  804  It  was  certainly 
within  the  category  of  those  offenses  for  which  the  United 
States  statutes  have  prescribed  the  punishment  of  fine  or  im- 
prisonment: U.  8.  Rev.  Stats.,  sec.  5347.  It  was  of  a  criminal 
nature,  and  hence  not  intended  by  the  law  to  be  within  the 
scope  of  the  employment  of  the  captain,  nor  within  the  aa* 
thority  committed  to  him. 

Conceding  all  that  we  should  to  the  force  of  the  established 
principles  of  maritime  law  in  determining  the  question  of  lia* 
bility  here,  we  cannot  say  that  the  general  rule  at  common 
law  is  interfered  with  in  its  application  to  the  case,  or  that 
those  principles  of  the  maritime  law  establish  any  different 
rule.    There  is  no  question  but  that  the  powers  of  a  captain 
of  a  vessel  are  very  extensive,  by  virtue  of  his  peculiar  posi- 
tion.   His  great  responsibilities  and  the  general  interests  of 
commerce  invest  him  with  much  discretionary  power.    His  is 
the  agency  to  which  the  law  looks  for  the  fulfillment  of  the 
obligations  resting  upon  the  vessel's  owners;  and  for  his  short- 
comings and  wrong-doings,  when  occurring  in  the  performanoe 
of  his  duty  or  in  the  scope  of  his  employment,  those  owners 
must  be  liable.    The  more  extensive  powers  and  wider  con- 
trol exercised  by  the  captain  enlarge  the  field  of  service,  and 
necessarily  heighten  the  responsibility  of  the  owners  to  pas- 
sengers, servants,  or  strangers;  but,  after  all  that  can  be  said, 
where  is  the  warrant  for  holding  them  liable  for  the  conse- 
quences of  acts  which  are  in  utter  departure  from  the  execn- 
tion  of  a  duty?    He  has  absolute  command  over  the  seamen 
in  matters  pertaining  to  their  duties;  but  his  command  does 
not  extend  over  their  persons,  beyond  the  infliction  of  nsual 
and  necessary  punishment  in  oases  of  disobedience  or  infrac- 
tion of  rules. 

We  are  then  brought  to  the  oonslderation  of  the  rule  of 
liability  which  would  be  applied  to  this  case  under  the  law  as 
settled  by  this  court,  and  there  we  will  find  the  rale  is  not 
respondeat  euperior.  We  find  that  for  an  injury  resulting  to 
an  employee  from  the  willful  neglect  or  tortious  act  of  an- 
other who  is  engaged  in  a  common  employment  with  him, 
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the  maflter  is  not  liable  at  the  suit  of  the  injured  employee. 
He  has  performed  his  duty  when  he  has  furnished  to  those 
who  are  employed  by  him  a  reasonably  safe  place,  apph'ances 
adequate  to  the  purposes  of  the  employment,  and  when  he 
has  appointed,  as  fellow-servants  in  the  undertaking,  proper 
personsi  competent  for  their  positions.  After  that,  for  what 
may  happen  from  the  risks  of  the  employment,  or  from  the 
negligence  and  torts  of  fellow-servants,  he  will  not  be  respon- 
sible. In  the  early  case  in  this  court  of  Keegan  v.  Western 
R.R.Oo^S  N.  Y.  175, 69  Am.  Dec.  476,  Buggies,  C.  J.,  stated 
the  general  rule  thus:  **  Whenever  the  injury  results  from  the 
actual  negligence  or  misfeasance  of  the  principal,  he  is  liable 
as  well  in  the  case  of  one  of  his  servants  as  in  any  other.  But 
where  the  injury  results  from  the  actual  fault  of  a  competent 
and  careful  agent  (as  may  sometimes  happen),  the  fiEtult  will 
not  be  imputed  to  the  principal  when  the  injury  falls  upon 
another  servant  as  it  will  where  the  injury  falls  on  a  third 
person,  as,  for  instance,  on  a  passenger  on  a  railroad.  In  the 
case  of  a  passenger,  the  actual  fault  of  the  agent  is  imputed 
to  the  principal,  on  grounds  of  public  policy;  in  the  case  of  a 
servant,  it  is  not." 

There  is  no  evidence  in  this  case  that  the  owners  failed  in 
a  compliance  with  any  obligation  to  their  employees  in  the 
ship's  company  in  the  selection  of  a  proper  and  competent 
eaptain;  and  were  they  to  be  accountable  for  his  loss  of 
temper  or  misconduct  toward  the  other  employees?  I  think 
not 

The  proposition  that  the  master  of  a  vessel  is  not  a  fellow- 
servant  of  the  seaman  is  predicated  upon  the  difference  in 
their  grades,  and  it  has  received  the  support  of  a  decision  in 
the  United  States  supreme  court,  in  the  case  of  Chicago  etc. 
Bfy  Co*  V.  RoaSf  112  U.  8.  877,  upon  which  case  subsequent 
decisions  in  the  federal  courts  have  been  based,  which  are  re- 
ferred to  in  the  respondent's  brief.  The  opinions  in  the  cases 
of  The  Titan^  28  Fed.  Bep.  418,  The  Sachem,  42  Fed.  Bep.  66, 
and  of  The  A.  Heatonj  43  Fed.  Bep.  693,  which  are  referred 
to  by  the  respondent,  were  expressly  rested  upon  the  Boss 
case. 

Spencer  v.  KeUey,  82  Fed.  Bep.  888,  which  seems  to  give 
some  support  to  the  respondent's  contention,  was  at  niei  priue. 
The  triid  judge's  remarks  in  his  charge,  if  susceptible  of  the 
meaning  attached  to  them,  have  no  support,  unless  in  the 
Boss  case.    He  certainly  refers  to  no  authority.    The  Bose 
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case  was  decided  by  a  mere  majoritj  of  the  jueiiceai  and  is  ef 
questionable  authority.  It  is  without  weight  in  this  ataiSi  and 
has  been  distinctly  disapproved  in  Limfhlm  v*  SkUe^  106  N.  Y. 
159.  Judge  Andrews,  speaking  there  of  the  responsibilitj  ef 
employers  for  injuries  sustained  by  serrants  from,  the  n^i- 
gence  of  co-servants,  remarked:  *^  In  harmooy  with  the  general 
principle  that  the  character  of  the  act  is  the  decisive  test,  it 
has  been  repeatedly  decided  in  this  court  that  the  fiaet  that 
the  person  whose  negligence  camsed  the  injury  was  a  servant 
of  a  higher  grade  than  the  servant  injured,  or  that  the  latter 
was  subject  to  the  direction  or  control  of  the  former,  and  was 
engaged  at  the  time  in  executing  the  orders  of  the  former, 
does  not  take  the  case  out  of  the  operation  of  the  general  mkb 
nor  make  the  master  liable." 

The  learned  judge,  referring  to  the  citation  of  the  Boss  case^ 
said  it  was  *'  in  conflict  with  the  course  of  decisions  in  this 
state  and  elsewhere."    That  case  and  many  prior  decisions  ef 
this  court,  to  some  of  which  Judge  Andrews  refers,  ba?e 
settled  the  rule  that  the  liability  of  the  master  for  a  servant's 
injury,  received  while  in  his  employment  from  the  act  of  an- 
other servant,  does  not  depend  upon  the  grade  or  rank  of  the 
offending  or  negligent  servanU    The  liability  of  the  master  to 
his  servant  in  such  cases  does  not  depend  upon  the  doctrine 
of  respondeai  9uperior.    That  doctrine  has  no  application,  and 
if  a  servant,  under  guise  of  exercising  the  authority  conferred 
upon  him,  willfully  and^  maliciously  does  an  injury  to  another 
servant,  the  servant's  master  is  not  liable.    As  to  such  a  mat- 
ter the  relation  of  master  and  servant  affords  no  ground  for 
an  action:  Sherman  v.  BocheaUr  tic.  R.  R.  Co^  17  N.  Y.  153; 
HofnagU  v.  New  Yorl  Cent.  eU.  R.  B.  Co.,  &6  N.  Y.  610; 
Malone  v.  Hathaway,  64  N.  Y.  5;  21  Am.  Rep.  678;  Otupinv. 
Babbitt,  81  N.  Y.  616;  87  Am.  Sep.  621;  L<mghlin  t.  SUUs, 
105  N.  Y.  159. 

In  every  case  it  is  the  character  of  the  act  which  causes  tbe 
injury  to  a  fellow-servant  that  determines  the  question  of  the 
master's  liability,  and  the  dividing*line  may  be  found  in 
the  willfulness  or  in  the  neglect  which  caused  it 

It  was  said  in  Wright  v.  Wilcox,  19  Wend.  843, 32  Am.  Dec 
507,  that  the  master  is  not  accountable  for  every  mischievous 
act  of  the  servant  which  he  is  enabled  to  commit  in  coose- 
quence  of  the  general  relation;  and  Lord  Kenyon  remarked 
in  McManua  v.  Crickett^  1  East,  106:  "When  a  servant  quito 
light  of  the  object  for  which  he  is  employed,  and  without  hs^ 
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log  in  view  bis  master's  orders,  pursues  that  which  his  own 
malice  suggests,  he  no  longer  acts  in  pursuance  of  the  author- 
ity given  him." 

The  law  may  be  regarded  as  settled  in  the  English  courts, 
for  a  number  of  years,  that  the  master  is  not  liable  to  a  ser- 
Tant  for  an  injury  occasioned  by  the  negligence  of  a  fellow* 
servant,  although  he  be  a  vice-principal  or  the  manager  of  the 
concern:  Priestley  v.  F&wler^  3  Mees.  &  W.  1;  Wilson  v.  Merry ^ 
L.  R.  1  H.  L.  8.  826;  Howells  v.  Lansdore  Steel  Co.,  L.  B.  10 
^  B.  62. 

There  is  a  very  recent  case  quite  in  point  decided  by  the 
English  court  of  appeal.  In  Hedley  v.  Pinkney  etc.  S,  S.  Co,^ 
L.  B.  1  Q.  B.  (Jan.  1892)  58,  that  court  decided,  reversing  a 
jadgment  recovered  below,  that  ship-owners  were  not  liable  in 
-damages  for  the  death  of  one  of  the  crew  of  a  steamship,  oo» 
curring  by  reason  of  the  captain's  negligence,  in  a  matter  per- 
taining to  the  care  of  the  ship.  It  was  there  held  that  the 
•captain  and  men  were  fellow-servants,  engaged  in  a  common 
employment,  and  for  the  injury  resulting  to  the  one  from  the 
negligence  of  the  other  their  master  was  not  liable.  Beference 
was  made  in  the  opinions  to  the  case  of  Ramsay  v.  Quvan^  Ir. 
B.  8  Com.  P.  822,  where  a  contrary  view  was  taken  by  the 
Irish  court  of  common  pleas  as  to  the  liability  of  the  ship* 
owners,  and  as  to  the  relations  of  the  captain  and  seamen, 
and  the  court  of  appeal  refused  to  accept  or  to  agree  with  that 
•decision  as  authority.  Kay,  L.  J.,  in  his  opinion  in  the  case, 
aaid,  in  referring  to  WiUon  v.  Merry^  L.  B.  1  H.  L.  S.  826, 
which  was  a  case  where  a  miner  was  killed,  through  an  explo- 
sion caused  by  the  negligence  of  a  manager  of  the  mine:  "I  see 
no  difference  between  that  case  and  the  case  of  a  captain  of  a 
ahip  and  one  of  the  crew." 

I  think  there  is  no  reason  for  applying  any  different  rule  of 
law  in  this  case  than  that  recognized  in  our  own  and  in  the 
English  courts.  However  great  may  be  the  powers  of  a  cap* 
tain  of  a  vessel,  and  however  absolute  his  control,  these  con- 
siderations  do  not  furnish  a  reason  for  holding  his  owners 
responsible  for  his  malicious  conduct  towards  the  other  sea- 
men. They  are  all  working  together  in  the  same  undertak- 
ing, and  are  in  a  common  service,  and  his  misconduct  is  one 
of  the  risks  the  seaman  assumes.  I  am  not  satisfied  that 
there  is  any  principle  of  the  law  which  intends,  or  that  any 
consideration  of  public  policy  demands,  that  the  owners  shall 
come  under  any  obligation  to  indemnify  a  member  of  tba 
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ship's  compauy  against  such  negligent  or  tortious  acts  of  the 
captain. 

I  deem  it,  too,  somewhat  significant  that  no  case  is  referred 
to  in  the  admiralty  or  United  States  circuit  court  reports 
prior  to  the  decision  in  the  Ross  c:.se  where  the  owners  of  a 
vessel  have  heen  sued  for  the  captain's  tortious  acts,  and  my 
own  examination  has  revealed  none;  though  I  find  many 
cases  where  the  captain  has  been  sued  for  damngcs.  For 
histance,  in  Thomas  v.  Lane^  2  Sum.  1,  decided  in  1834,  the 
captain  was  sued,  and  held  as  jointly  liable  with  a  mate  for 
the  mate's  tort.  In  Forbes  v.  Parsons^  Crabbe,  283,  decided  in 
1839,  in  Fuller  Y.  Colby,  3  Wood.  &  M.  1,  decided  in  1846,  in 
Jordan  v.  WilliamSj  1  Curt.  69,  decided  in  1851,  and  in  Payne 
V.  Allen^  1  Sprague,  304,  decided  in  1855,  the  libels  were 
against  the  captain  for  personal  wrongs  from  his  acts  of  vio- 
lence and  ill-usage.  I  am  quite  unable  to  perceive  any  rea- 
son for  holding  the  owners  of  this  vessel  responsible  for  the 
mere  passionate  and  vindictive  act  of  their  captain.  The 
complaint  should  have  been  dismissed  by  the  trial  judge  on 
the  motion  of  their  counsel. 

The  judgment  and  order  appealed  from  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event 


Maynard.  J.,  delivered  a  dissenting  opinion,  of  which  the  foHovring  is  a 
■jrnopsis:   Under  the  maritime   law,  the  master  of  the  ship  has   plenary 
powers  as  the  agent  and  representative  of  the  owners.     He  determines  all 
matters  relating  to  the  discipline  of  the  crew,  and  the  kind  of  panishmenft 
to  be  iuflicte.l  for  disobedience  of  orders,  or  for  a  breach  of  maritime  rego- 
latiou^,  and  when  and  by  what  instrumentality  it  shall  be  administered. 
On  shipboard  his  word  is  law,  an  1  he  is  master  of  the  vessel,  in  fact  as  well 
as  in  name.     Bat  while   the  master  is   thus  clothed   with  extraordinary 
powers,  he  is  bound  to  the  owners,  and  he  and  they  to  every  one  who  may 
be  affootel  by  his  act^,  for  his  skill  and  attention  in  the  management  of  the 
ship.     It  is  not  sufficient  that  he  exercises  his  best  judgment,  but  he  is 
bound  to  show  that  he  possessed  and' exercised  the  judgment  of  a  good  com- 
mander, with  reason  ible  skill,  care,  prudence,  and  fidelity:   Cnrtis  on  Mer- 
chant Seamen,  195.     By  the  general  maritime  law  of  continental  Europe, 
the  responsibility  of  the  owners  for  the  master*s  obli  gatioas  ex  delicto  might 
be  limited  to  their  interest  in  the  vessel  and  freight,  if  they  so  elected,  bnt 
neither  the  civil  law  nor  the  common  law  of  England  recognized  any  such 
limitation,  but  hold  the  own  ts  personally  liable  for  all  the  obligations  which 
the  master  incurs  within  the  scope  of  his  authority  as  master,  whether  they 
arise  ex  eoTUradu  or  ex  delicloi  Curtis  on  Merchant  Seamen,  198,  199;  Par- 
sons on  Maritime  Law,  94,  391. 

In  Dean  ▼•  Angtu,  Bee,  375,  the  admiralty  court  held  that  the  owners 
were  liable  for  torts  committed  by  the  captains  they  employed,  nnder  a 
general  principle  of  the  maritime  law,  and  not  by  virtue  of  any  special  oon- 
track    No  different  role  shoold  be  adopted  in  ascertaining  and  measuring 
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the  liability  of  the  owneri  for  the  tortioai  acU  of  the  master  towaiils  the 
memhen  of  the  crew  from  that  which  hu  been  applied  by  this  conrt  where 
the  ■err'ant  has  soaght  to  render  his  employer  responsible  for  injuries  re- 
ceived in  other  than  maritime  employments.  The  ship- master  and  the  crew- 
were  all  engaged  in  a  common  undertaking,  and  unless  the  acts  of  whicb 
the  plaintiff  complains  were  in  some  form  a  yiolation  of  the  obligations  whiclW 
the  defendants  assumed  as  a  part  of  the  contract  of  hiring,  or  of  some  posi- 
tive duty  imposed  upon  them  by  law,  he  cannot  maintain  this  actions 
OHajrin  t.  BabbiU,  81  N.  Y.  516;  37  Am.  Rep.  521;  LouyhUn  t.  SCaie,  lOS 
N.  Y.  159.  Wood,  in  his  treatise  en  master  and  servant  (sec.  i3S),  notes 
this  exception  to  the  rule  above  stated:  if  the  master  places  a  servant  in  e 
poeition  of  authority  over  other  servants,  and  makes  the  inferior  servants 
•abject  to  the  direction  and  control  of  the  superior,  while  he  is  not  charge- 
eble  for  the  consequences  of  directions  given  by  such  superior  servant  within 
the  scope  of  the  general  employment^  yet  he  is  ohargeable  to  a  co-servant 
for  an  abuse  of  such  authority,  as  much  as  he  would  ber  to  a  stranger.  The 
gravamen  of  the  plaintiff's  cause  of  action  is,  that  he  was  cruelly  and  unnecee* 
■arily  beaten  by  the  captain  for  an  excusable  refusal  to  obey  his  orders,  anA 
it  may  well  be  questioned  whether  the  case  is  not  brought  within  the  ez»- 
oeption  here  refered  to. 

But  the  liability  of  the  defendants  in  this  case  rests  upon  a  much  broader- 
ground.  The  plaintiff's  injuries  were  the  direct  result  of  their  failure  to  ob» 
serve  their  contract  obligations  and  dnties  towards  him.  The  mariner*e> 
contract  of  hire  is  »ui  generis.  He  cannot  withdraw  from  it  at  pleasnrcw 
I^  without  good  cause,  he  leaves  the  service,  he  may  be  branded  as  a  de* 
sorter  and  a  criminal,  and  may  be  arrested  by  his  employers  without  pro- 
cess or  warrant,  and  forcibly  compelled  to  return  to  the  vessel  and  complete-. 
his  engagement  for  service.  If,  in  the  judgment  of  bis  employers,  he  is  re- 
miss in  his  duty,  or  diaobedeut  to  his  superiors,  or  guilty  of  any  conduct, 
subversive  of  the  good  order  or  disu-pline  of  the  ship,  he  may  be  put  in 
irons,  confined  in  jail,  or  instantly  subjected  to  eorporal  punishment.  It  is 
the  only  form  of  service  known  to  the  common  law  in  which  the  employer 
by  his  own  act  can  directly  inflict  a  punishment  on  the  employed  for  neglcot 
ef  duty  or  breach  of  obligation:  Curtis  on  Merchant  Seamen,  12.  These 
harsh  and  oppressive  features  of  the  service  led  to  the  imposition  of  cor* 
relative  duties  and  obligations  upon  the  ship-owners.  Some  of  the  mos^ 
important  stipulations  in  the  seaman's  contract  for  hire  are,  therefore^ 
not  usually  contained  in  the  shipping  articles  at  all,  but  are  dependent  upoia 
the  principles  of  the  maritime  law.  They  are,  however,  none  the  less  obli- 
gatory  upon  the  parties.  It  is  of  supreme  importance  to  the  mariner,  owing 
to  bis  defenseless  and  perilous  position  on  the  high  seas,  that  he  sliall 
be  guaranteed  good  treatment  and  protection  from  unnecessary  violence;. 
These  are  guaranteed  by  the  law,  whether  expressed  in  the  written  contract 
or  not:  1  Parsons  on  Maritime  Law, '476;  Abbott  on  Shipping,  174;  Curtis 
on  Merchant  Seamen,  19,  26,  28;  1  Kay  on  Shipmasters  aud  Seamen,  574^ 
675. 

The  sixteenth  admiralty  rule  of  the  supreme  conrt  of  the  United  Tlnft^s 
provides  that  in  all  suits  for  assault  and  battery  or  beating,  the  suit  must 
be  in  per$onam  only.  Bat  in  Benedict  on  Admiralty  Practice,  section  .309,  it 
is  said  that  while  this  is  undoubtedly  true  where  the  action  is  technicallj 
for  the  assault  and  battery  as  a  mere  tort,  yet  if  the  action  be  brought  on 
the  contract  as  for  not  treating  with  proper  kindness  a  passenger  or  seaman^ 
an  assault  or  beating  being  the  gramtnun  of  the  breach,  the  suit  may  be  ii\ 
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wrnn  agaiait  the  TeiseL    J'rom  the  early  CMe  of  The  Rueler%  4  C.  Rob.  73^ 
it  may  be  inferred  theA  the  aeanuui's  rij^bt  to  reimbursement  for  injnriee  from 
ea  ftseault  by  the  eaptain  on  the  high  seas  aatedate^  in  point  of  jodieiai 
reco|(uition,  that  of  the  passenger. 

If,  daring  a  voyage,  a  seaman  is  compelled  to  leave  the  ship  on  accoant 
•f  ill-usage  or  cruel  treatment  by  the  master,  or  through  his  agency  the  con- 
tract is  broken,  he  is  not  regarded  as  a  deserter,  and  may  recover  his  wagee  for 
the  whole  voyage:  Rice  v.  The  Polly  and  Kitty,  2  Pet  Adm.  420;  Wa%d  v.  A  md^ 
9  Johns.  138;  Sherwood  t.  MclrUoah,  1  Ware,  109;  The  Minerva,  1  Hagg. 
Adiu.  347;  Limland  v.  Stfphens,  3  Esp.  269;  Edward  v.  TrfctlRek,  4  EI.  ft  & 
69;  SUele  t.  Thacker^  1  Ware,  91;  Mafjee  v.  Sfiip  Moae,  Gilp,  228;  Bel/T. 
Slap  Maria,  1  Pet.  Adra.  186;  The  America,  Blatch.  ft  H.  1S5.     All  theee 
decisions  proceed  upon  the  ground  that  cruel  treatment  by  the  ship-roaster  is 
a  breach  of  the  contract  of  hiring  on  the  part  of  the  owners,  and  relieves  th« 
seaman  of  all  further  obligation  to  perform  on  his  part.    The  owners  of  n 
vessel  are  liable  for  .such  damages  at  will  indemnify  the  seaman  for  the  in- 
jury he  has  sustained  by  reason  of  the  wrongful  acts  of  the  master:  Croveker 
T,  Oakman,  8  Allen,  185;  Hunt  v.  Colbttrn,  1  Sprague,  215.     In  Hardem  v. 
OardoM,  2  Mason,  541,  it  was  held  that  an  express  agreement  on  the  part  off 
the  seamen  to  pay  for  medical  advice  and  medicines  was  void.    It  does  not 
foilow  that  for  injuries  received  while  subjected  to  a  mode  of  discipline  an- 
thoriaed  by  the  raaritiane  law  the  seaman  can  maintain  an  action  against  tha 
•wners.    A  master  of  a  vessel,  like  a  parent  or  a  teacher,  is  necessarily  the 
Jndge  to  determine  when  resort  shall  he  had  to  corrective  measures.     The 
proper  discipline  of  the  vessel  is  indispensable  to  the  successful  prosecution 
of  the  voyage.     For  an  error  of  judgment  in  determining  when  puuialiment 
shall  be  inflicted,  or  in  the  selection  of  the  means  of  chastisement,  so  long  as 
it  is  one  approved  by  the  maritime  code,  or  in  the  application  of  the  means 
thus  chosen,  no  recovery  can  be  had.    But  there  is  no  such  feature  in  this 
ease.    What  the  master  did  is  conceded  not  to  have  been  done  in  the  exer- 
cise of  any  disciplinary  authority,  but  was  an  unprovoked,  unjustifiable^  and 
l^rutal  assault.     While  actiug  as  the  representative  of  the  defendant^  he  do* 
liberately  violated  the  agreement  which  they  had  made  with  the  plaintiC 
This  case  is  not  distinguishable  in  principle  from  Scarffv.  Metcalfe  107  N.  Y. 
211;  1  Am.  St  Rep.  807. 

The  responsibility  of  the  ship-owners  does  not  end  when  they  have  manned 
the  vessel  with  competent  and  skillful  officers  and  crew,  and  supplied  it  with 
all  the  provisions  and  equipments  required  by  the  maritime  law.  If  a  mas> 
tor,  having  on  board  an  abundant  supply  of  proper  food,  without  good  cause 
jrefuses  to  allow  n  sailor  to  partake  of  it^  nntil  starvation,  exhaustion,  or 
•other  bodily  injury  results,  the  owners  will  not  be  discharged  from  liability. 
If  the  master,  having  a  suitable  medicine-chest  on  board,  unreasonably  de* 
ioies  to  a  sick  seaman  the  administration  of  the  proper  remedies,  the  owneis 
will  be  liable  for  the  resulting  injury.  If  a  master  compels  a  disabled  sailor 
:to  do  duty  continuously,  without  rest  or  sleep,  nntil  overcome,  and  perhaps 
permanently  injured,  by  fatigue,  his  act  will  be  deemed  to  be  that  of  the 
owners^  as  much  so  as  if  they  had  been  personally  present  and  directed  it 
If,  through  the  act  of  the  master,  the  sailor  has  been  deprived  of  the  benefit 
of  any  of  the  ship-owners'  obligations  to  him,  the  owners  must  bear  the  re« 
sponsibility.  In  such  cases  the  motive  with  which  an  obligation  has  been 
broken  is  not  materiaL  There  are  numerous  cases  holding  that  the  ship- 
owners are  not  liable  for  the  negligent  acts  of  the  master  or  other  officers  in 
the  navigation  of  the  ship,  where  such  acts  involve  no  breach  of  the  cou  tract 
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obligation  or  dntics  of  the  owners.  Benson  ▼.  Ooodwia,  147  Mass.  237|  and 
The  CU^  qf  Alexandiia,  17  Fed.  Rep.  390,  are  typical  of  this  class  of  cases. 
Bnt  these  authorities  have  no  relevancy  or  application  to  a  case  where,  in 
consequence  of  the  act,  default,  or  negligence  of  the  ship-master,  the  terms  of 
the  contract  under  which  the  seaman  entered  the  service  have  been  broken. 
The  negligence  of  the  ship-master  in  doing  an  act  pertaining  to  the  naviga- 
tion of  the  ship,  and  his  negligence  in  performing  the  stipulations  in  the  cou- 
iract  of  his  principals,  or  a  duty  imposed  upon  them  by  law,  differ  widely  in 
their  legal  effecb.  For  the  former,  the  mariner  has  no  remedy  against  hie 
amployer.  It  was  a  risk  which  he  impliedly  assumed  when  he  entered  the 
service.  But  for  the  latter  the  ship-owners  have  bound  themselves  to  be  re« 
■ponsible.  If  they  intrust  the  discharge  of  their  obligations  to  another,  they 
guarantee  hb  fidelity,  and  his  default  becomes  their  default.  An  ezamina* 
tion  of  Thompion  ▼•  Hei^mann,  47  Wis.  602,  Z2  Am.  Rep.  784,  and  McUkew$ 
▼.  oosf,  61  Wis.  491,  60  Am.  Rep.  151,  will  show  that  these  cases  are  in  har- 
mony, and  that  they  support  the  conclusions  above  reached.  These  cases 
also  illustrate  Tery  clearly  the  vital  distinction  that  separates  the  cases  where 
the  owners  must  respond  for  the  consequences  of  the  negligent  or  wrongful 
eonduct  of  the  master  from  the  oases  where  they  are  exempt  from  such  lia- 
bility. The  ill-treatment  of  the  plaintiff  by  the  master  was  not  successfully 
eontroverted  on  the  trial.  A  serious  and  permanent  physical  injury  has  been 
the  result  The  verdict  was  not  controlled  by  sympathy  or  prejadice,  and 
the  judge's  charge  contained  no  error  prejudicial  to  the  defendants.  The 
judgment  ought  therefore  to  be  affirmed,  with  costs. 

LiABiLiTT  OF  Ship-owners  fob  Ivjubims  Rbcuyeo  bt  Seahsit  from 
Officers  of  thb  Ship. — The  term  "seaman"  has  come  to  have  a  much 
more  extended  meaning  in  modern  times  than  it  had  originally.  In  deliver- 
ing the  opinion  of  the  court  in  HoU  ▼.  Cummina§,  102  Pa.  St  212,  48  Am. 
Rep.  199,  Clark,  J.,  said:  "Common  sailors  only  were  originally  termed  sea- 
men, bnt  the  rights  of  seamen,  under  the  rulings  of  American  courts,  from 
time  to  time,  have  been  extended  to  the  mate^  surgeons,  stewards,  engineers, 
oooks,  clerks^  earpenters,  firemen,  deck-hands,  porters,  and  chambermaids. 
All  these  classes  of  employees  have  been  allowed  to  sue,  in  the  admiralty^ 
M  mariners,  or  as  persons  rendering  maritime  services  under  a  maritime 
oontraot.*  It  seems  to  be  quite  impossible  to  reconcile  the  authorities  on 
the  main  question  under  discussion.  This  fact  becomes  apparent  from  an 
examination  of  the  prevailing  and  dissenting  opinions  in  the  principal  case. 
The  liability  of  the  ship-owner  for  injuries  inflicted  upon  the  seamen  by  the 
master  of  the  ship  is  Tery  broadly  stated  in  some  of  the  authorities.  Thus 
in  the  case  of  Dean  v.  Angiia,  Bee,  369,  it  was  held  that  owners  are  answer- 
able for  the  torts  done  by  the  masters  they  employ,  under  a  general  prin- 
ciple of  the  maritime  law,  and  not  by  virtue  of  any  special  contract.  And 
Parsons  says:  "The  owner  is  responsible  for  the  direct  consequences  of  any 
wrong-doing  of  the  master,  which  is  done  by  him  as  master,  in  the  discharge 
of  hie  duty,  and  under  the  authority  given  him  as  master  **:  2  Paraous  on 
Shipping  and  Admiralty,  29.  See  also  1  Parsons  on  Maritime  Law,  394. 
Other  authorities  very  much  restrict  these  rules,  holding  that  the  rules  ap- 
^ioable  in  determining  the  liabilities  of  ship-owners  for  the  wrongful  acts 
•f  the  officers  of  the  ship  are  the  rules  of  the  general  law  of  agency,  or  of 
Blaster  and  servant. 

LiABn.rrr  of  Owner  for  Failitrs  of  Offioer  to  Perform  Ddtt  Dcjr 
VBOU  OwNiR  TO  Sbahrv.  —  All  the  authorities  agree  that  there  are  some 
datiea  to  seamen  which  the  maritime  law  imposes  upon  the  ship-owner,  and 
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that  for  the  fwlnre  or  neglect  of  the  maeter  of  the  ehip  to  perform  tb' 
6aties  the  owner  is  liable.  In  the  performance  of  thoee  dnties  the  master  is 
regarded  as  the  agent  and  representative  of  the  owners,  and  if  he  ueglects 
to  perform  them,  his  negligence  is  theirs.  For  an  enumeration  of  the  dutie* 
t>f  ship-owners  to  seamen  in  their  employ,  see  the  note  to  Scarff  t.  Meicalf, 
1  Am.  St.  Rep.  812-815.  One  of  those  duties  is  that  of  affording  care  and 
fne<lical  aid  to  sick  and  disabled  seamen.  When  a  seaman  falls  sick  or  suf- 
fers injury  while  engaged  in  the  service  of  the  ship,  the  owners  owe  the  datj 
of  rendering  to  him  such  care  and  medical  aid  as  the  circumstances  will  per- 
mit, and  if  the  master  of  the  ship  fails  to  perform  that  duty,  and  the  seaman 
suffers  injury  from  the  neglect,  the  owners  are  liable  for  the  damages  smf* 
fered:  Scarff  y.  Metealf,  107  N.  T.  211;  1  Am.  St  Rep.  807;  PeUnen  ▼• 
^flflaM,  50  N.  Y.  Sup.  Ct  46;  HoU  r.  Cumndnga^  102  Pa.  8t  212;  48  Am. 
:Rep.  199;  Baxter  ▼.  Doe^  142  Mass.  558;  Dantfir  t.  Mone,  139  Mass.  323; 
^onMnson  v,  HeweU,  2  Saw.  278;  The  Chandos,  6  Saw.  544;  The  CU^  of  AUx, 
•nndria^  17  Fed.  Rep.  390;  The  Vigilani,  30  Fed.  Bep.  288;  BaMquali  r.  The 
<Hl3f  qf  CarUsle,  39  Fep.  Rep.  807;  OUen  ▼.  The  Scotland,  42  Fed.  Rep.  925; 
<youeh  r.  Steel,  3  El.  ft  B.  402. 

In  the  case  of  Danvir  v.  Moree,  139  Mass.  323,  a  seaman  broke  his  leg 
While  in  the  serrice  of  the  ship.  A  few  hours  after  the  accident  happened, 
the  yessel  was  within  an  hour's  sail  of  a  port  at  which  a  surgeon  could  haw 
been  obtained.  The  captain  refused  to  go  there,  but  proceeded  to  his  desti- 
nation, which  he  reached  two  days  after,  when  the  injured  leg,  owing  to  nn. 
■killfal  treatment,  was  in  a  bad  condition.  The  patient  was  compelled  to 
remain  in  the  hospital  for  a  long  time,  and  to  submit  to  several  operations, 
and  nineteen  months  after  the  accident,  the  bones  had  not  united.  The 
•owners  were  held  to  be  liable  for  the  injury  resulting  from  the  captain's 
siegligenoe.  In  the  case  of  Ol»en  ▼.  The  Scotland,  42  Fed.  Rep.  926,  on  » 
woyage  from  Antwerp  to  New  York,  a  sailor  dislocated  his  shoulder  about 
the  time  of  the  ship's  departure  from  Antwerp,  and  requested  the  captain  to 
pat  him  ashore  at  Flushing  or  the  Downs.  The  captain  refused  to  do  so,  and 
«a  the  Tessel's  arrival  at  New  York,  resection  became  necessary,  to  the  per^ 
uanent  injury  of  the  seaman.  The  owners  were  held  liable  in  damages  for 
llie  injury  resulting  from  the  captain's  negligence.  In  Baxter  r.  Doe,  14S 
658,  the  owners  were  held  liable  in  damages  for  the  sickness  of  »  sea- 
i,  resulting  from  the  neglect  of  the  master  to  furnish  proper  food  and  anti* 
•oorbutios;  and  .it  was  held  that  the  English  statute  requiring  an  owner 
liable  for  such  sickness  to  pay  three  months'  wages  to  the  party  injured  does 
not  limit  the  liability  to  that  amount. 

The  hospital  service  of  the  United  States  is  not  intended  to  supersede  the 
maritime  law  requiring  a  vessel  to  take  care  of  a  sick  or  injured  seaman,  bat 
Is  simply  auxiliary  to  it:  ffoU  v.  Cummings,  102  Pa.  St  212;  48  Am.  R^p. 
199;  The  ChandoA,  6  Saw.  544.  Such  a  provision  is,  in  many  cases,  entirely 
inadequate,  and  it  would  be  unjust  to  require  the  seaman  to  accept  it  in  lieu 
of  the  provision  made  for  him  by  the  maritime  law. 

Owner's  Liabilitt  for  WRONnFaL  Disoharob  ov  Ssamar  bt  Ma^tbk. 
—The  owner  of  a  vessel  is  responsible  for  the  wrongful  discharge,  by  the 
oiaster,  of  a  seaman  before  the  expiration  of  his  term  of  service,  or  for  leaving 
U«  in  a  foreign  port  during  the  voyage  for  which  he  has  shipped,  and  the 
teeasnre  of  the  damages  of  the  seaman  thus  wrongfully  discharged  or  left  is 
mtk  indemnity  for  all  that  he  has  lost  and  suffered:  Curtis  on  Merchant  Sea- 
men, 197;  Hunt  ▼.  Colbum,  I  Sprague,  215;  Orne  v.  Townaend,  4  Mason,  541; 
Atkyne  ▼.  Burrow,  1  Pet  Adm.  245;  Oroueher  v.  Oakman,  8  Allen,  li>5. 
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Li ABiLirr  ov  Ownbb  fob  Unnicissart  Exposurs  ov  Siavah  io  Dahger. 
—  Ship*oini«n  are  bound  to  proTide  teameii  with  reasonable  seonrity  against 
dangers  to  life  and  limb,  and  to  supply  them  with  reasonably  safe  appliaooes 
f.ir  thd  perfonnance  of  their  work  on  board  ship;  and  if  a  seaman  is  injured 
t!irii;i^h  the  failure  of  the  officers  of  the  ship  to  discharge  this  duty,  the  own- 
rr.i  will  be  liable  in  damages  for  the  injury:  Myers  v.  The  LtmU  Hophna^  1 
Wootls.  170;  Brown,  t.  The  D,  8.  Gage,  1  Woods,  401;  The  A.  HeaUm,  43 
Fe<L  Rep.  592;  Chwee  ▼.  The  Frank  and  Willie,  4fi  Fed.  Rep.  494.  But  a 
Stiaiiiaa  cannot  recover  for  injuries  resulting  from  his  own  carelessness  in 
executing  a  proper  order  given  by  the  master:  The  JIfonCauk,  17  Fed.  Rep. 
96;  The  Oiiandoe,  6  Saw.  544.  A  servant  who  is  ordered  by  a  master  to  per- 
form on  land  a  dangerous  service  may  refuse  to  expose  himself  to  the  peril, 
and  qofl  the  lervioe.  But  a  seaman,  when  on  the  high  seas,  is  bound  to  obey 
the  master's  commands  or  suffer  punishment  for  his  refusaL  If,  therefore,  a 
seaman  is  ordered  by  the  captain  to  do  work  which  he  knows  to  be  danger- 
ons,  or  to  do  work  in  a  manner  and  by  means  which  he  regards  as  unneces- 
sarily perilous,  but  nevertheless  does  it  under  protest,  exercising  due  care  to 
avoid  injury,  he  will  not  be  precluded  from  recovering  from  the  owners  for 
injuries  received  by  him,  because  he  did  not  then  and  there  refuse  to  obey 
tlie  niaster*s  orders,  snd  undertal^  to  withdraw  from  the  service:  Thonipaom 
V.  Jlttmann,  47  Wis.  602;  32  Am.  Rep.  784;  Clowee  ▼.  The  Frank  and  Willie, 
45  Fed.  Rep.  494. 

LfABILITT  ov  OWHIRa  FOR    UnRIASONABLS    CrITSLTT  AND   SlYKRITT  OV 

OrriCBRS  TO  Sbahrn.  —  Ship-owners  are  bound  by  the  maritime  law  to  see 
that  the  seamen  employed  upon  their  ships  have  proper  treatment,  and  that 
tliey  shall  be  protected  on  the  high  seas  from  unnecessary  violence  or  undue 
harshness  and  severity:  1  Parsons  on  Maritime  Law;  Curtis  on  Merchant 
Seamen,  26;  Abbott  on  Shipping,  174;  1  Kay  on  Shipmasters  and  Seamen, 
574.  And  while  a  seaman  who  leaves  his  ship  without  sufficient  cause  be- 
fore the  expiration  of  his  term  of  service  is  treated  as  a  deserter,  and  may 
be  arrested  as  such  and  compelled  to  return  and  complete  his  engagements, 
yet  a  sailor  who,  to  escape  from  great  and  unreasonable  cruelty  and  severity 
of  the  officers  of  the  ship»  leaves  her,  is  not  guilty  of  desertion,  and  may 
recover  his  wages  from  the  owners:  Lhnland  v.  Stephene,  3  Esp.  269;  Edward 
V.  Trevtllich,' 4  El.  &  B.  59;  Bice  y.  The  Polly  and  KiUy,  2  Pet  Adm.  420; 
Belfy.  The  Maria,  1  Pet.  Adm.  186;  Magee  v.  The  Moee,  Oilp.  217;  Steele  v. 
T/iacIier,  1  Ware,  91;  The  America,  Blatchf.  k  H.  185;  McKinnon  ▼.  The 
Reed  Caee,  39  Fed.  Rep.  629.  The  fact  that  a  seaman  is  incompetent  to 
perform  the  duties  of  the  position  for  which  he  has  shipped,  or  that  he  does 
not  do  his  work  satisfactorily,  is  no  justification  for  the  infliction  of  punish- 
ment upon  him  by  the  officers  of  the  ship:  Payne  ▼•  Alien,  1  Sprague,  304; 
Biley  ▼.  Allen,  23  Fed.  Rep.  46. 

LiABiLiTT  ov  Ship-owners  vor  Acrra  ov  Ornont  wtthim  Soofb  ov  his 
AuTHORiTT.  -^  It  is  a  general  principle  of  the  law  of  master  and  servant  that 
a  master  is  liable  for  the  wrongful  act  of  the  servant  when  the  latter  is  at 
the  t  me  engaged  in  doing  his  master's  business,  and  is  acting  within  the 
general  scope  of  his  authority:  Wood  on  Master  and  Servant,  sec  285;  Bounde 
v.  Delaware  etc  B.  B,  Co.,  64  K.  Y.  129;  21  Am.  Rep.  597;  Cohen  v.  Dry 
Dock  eie.  R,  B.  Oo.^  69  N.  Y.  170;  MoU  v.  Consumere*  lee  Co.,  73  N.  Y.  543. 
This  nle  is  applicable  as  between  the  owners  and  officers  of  a  vessel.  The 
owners  of  a  vessel  are  liable  for  injuries  to  the  seamen  caused  by  the  negli- 
gence or  unA ill  fulness  of  the  master,  provided  the  act  be  done  within  the 
sco^e  of  his  authority  as  such:  T/tompaon  v.  Hermann,  47  Wis.  602;  32  Am. 
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Rep.  784.  Aad  in  the  case  of  7%e  Otneral  Rucher,  35  Fed.  Bepu  152,  where 
the  mate  of  the  vessel,  while  engaged  with  a  seaman  in  nnloadiiig  her,  stmck 
and  injured  him,  his  ohjeet  in  striking  him  being  to  eaforee  ohadienoe  to  hi* 
orders  or  to  drive  him  to  more  effioient  work,  it  was  held  that  the  owner  was 
liable  for  the  injury,  in  penonanit  in  admiralty.  So  in  Sherwood  t.  ffall,  S 
Sum.  127,  a  master  who  shipped  a  minor,  who  had  run  away  from  another 
▼essel,  under  circumstances  amounting  to  notice  that  the  shipment  was  an- 
authorized  by  and  against  the  will  of  the  father,  was  held  guilty  of  a  tort 
for  which  the  ship-owners  were  responsible  But  to  render  a  ship-owner 
liable  for  an  assault  by  the  captain  upon  a  seaman,  it  must  appear  that  in 
the  infliction  of  the  injury  the  captain  was  acting  within  the  scope  of  his 
duty,  and  in  the  exercise  of  his  control  over  the  seaman.  If  the  master  of 
a  ship  assaults  the  seaman  for  an  act  of  disobedience  after  the  act  has 
been  done  and  the  emergency  has  passed,  he  is  not  acting  in  the  line  o€ 
his  duty,  and  the  owner  ia  not  liable  to  the  seaman  for  the  injnry  thus 
inflicted  upon  him:  Spencer  v.  Kelley,  32  Fed.  Rep.  838.  In  Dyer  v.  Rieley^ 
28  La.  Ann.  6,  the  mate  of  a  steamboat,  while  standing  on  the  boiler-deck 
at  night,  saw  a  roustabout  on  the  deck,  near  barrels  from  which  some  whisky 
had  been  previously  stolen,  and  threw  a  pine-knot,  which  struck  the  rousta- 
bout, putting  out  one  of  his  eyes,  and  it  wm  held  that  the  owners  were  not 
liable  for  the  injury,  because  the  mate,  at  the  time  he  committed  the  offense, 
was  not  acting  within  the  scope  of  his  employment.  It  was  no  part  of  his 
daty  to  act  as  watchman,  another  person  being  on  the  deck  acting  in  that 
capacity  at  the  time.  And  in  the  case  of  Tke  Hiberma^  1  Spragne,  78,  it  was 
held  that  if  the  master  of  a  ship  wrongfully  detains  the  clothing  of  a  seaman, 
the  owners  are  not  liable  therefor  unless  they  have  ratified  the  act  ol  the 
master,  or  upon  demand  have  refused  to  deliver  it  up. 

LiABiLiTT  OF  Owners  fob  Aots  ow  Fbllow-sbrvants. — Theqoestioik 
whether  and  when  the  officers  of  a  ship  are  fellow*servants  of  the  seamen  is 
one  upon  which  there  is  contrariety  of  judicial  opinion.     One  line  of  anthor- 
ities  hold  that  the  captain  of  a  merchant  ship  is  not  a  fellow-servant  of  the 
sailors,  but  is  the  agent  or  representative  of  the  owners  of  the  vessel  during 
the  voyage,  who  are  responsible  to  the  seamen  for  injuries  resulting  from 
his  negligence:  Ramsay  v.  Quinn,  Ir.  R.  8  Com.  L.  322.     The  same  rule  is 
applied  in  a  case  where  a  sailor  is  injured  by  the  negligence  of  a  mate  work- 
ing with  him  in  the  unloading  of  the  vessel:  Clowes  r.  The  Frank  and  WiUie, 
45  Fed.  Rep.  494;  Daub  v.  Northern  Pae,  R"y  Co.,  18  Fed.  Rep.  625.     And 
it  has  been  applied  as  between  a  pilot  and  a  deck-hand:  The  THlan,  23  Fed. 
Rep.  413.     In  Searff  v.  Afetcalf,  107  K.  Y.  211,  1  Am.  St  Rep.  807,  it  was 
held  that  in  respect  to  the  owner's  duty  to  the  seamen,  which  the  master 
performs  in  their  behalf  and  as  their  representative,  the  master  and  the  mate 
are  not  fellow-servants.     Some  of  the  American  eases  cited  above  no  doubt 
followed  the  decision  of  the  supreme  court  of  tiie  United  States  in  Chicago 
tie,  R'y  Co.  v.  Roaa,  112  U.  S.  377.     In  that  ease,  it  was  decided  that  the 
conductor  on  a  railway  train,  having  the  right  to  eommand  its  movements 
and  control  the  persons  employed  upon  it»  is  not  a  fellow-servant  of  the  en- 
gineer.    Since  the  decision  in  that  case,  a  disposition  has  arisen  in  some  of 
the  courts  of  this  country,  especially  the  federal  courts,  to  apply  its  princi- 
ple in  the  determination  of  questions  relating  to  the  liability  of  owners  of 
vessels  for  the  acts  of  the  officers.     The  decision  in  the  Ross  case  is,  how- 
ever, expressly  disapproved  in  LwtghUn  v.  State^  105  N.  T.  159.    The  case 
of  Ramsay  v.  Qtunn,  Ir.  R.  8  Com.  L.  322,  was  also  disapprovetf  by  the  Eng- 
lish courts  in  Hediey  v.  Piixkney  e^  i9.  ^9.  Co.,  L.  R.  1  Q.  B.  (1892)  5&     The 
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•stablialMd  doolriiM  of  tibe  later  Ba^iik  catw  and  ol  the  late  New  York 
OttMs  ia  this  eonntry  Menu  to  be,  that  the  offioen  and  the  crevr  of  a  vesMl 
are  to  be  reg^urded  as  fellow-eerrants  engaged  in  a  common  employment,  and 
tbat  it  makes  no  difference  that  the  latter  are  inferior  to  the  former,  and  are 
bound  to  obey  them;  and  that  the  owners  are,  therefore,  not  liable  to  the 
■eamen  for  injuries  received  through  the  negligence  or  misconduct  of  the 
ofllosn:  iniMii  ▼.  Meny^  K  BL  1  Sc  &  Dir.  App.  326;  HowdU  r,  Latudore 
Steei  Ok*  L.  a.  10  Q.  B.  62;  LoughUn  v.  State,  105  N.  Y.  169;  Orittpm  v,  Bab- 
Mm;  81  N.  Y.  616;  37  Am.  Rep.  621;  Ho/nagU  ▼.  New  York  OcR.  R.C0.9 
806L    Sao  also  JfotAeiw  ▼•  OiM^  61  Wis.  491;  60  Am.  Eep.  161. 
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[136  Nbw  Yobc,  40.) 

OrarsnynuTioir  Mihkut  Nomhtal  sob  vot  CoirsTrnm  OiiAirm  Pv^ 
CHASBii  fOB  Yalub. — A  grantee  of  valuable  property  for  a  merely 
aominal  money  consideration  actually  paid,  but  where  all  the  oircnm* 
stances  attending  the  transaction  are  indicative  of  a  gift,  is  not  a  pur- 
ehaser  for  a  valuable  consideration  within  the  meaning  of  the  recording 
Both  and  his  deed,  although  reoorded,  conveys  no  title  as  against  a  prior 
unrecorded  deed  of  the  same  property.  To  constitute  a  grantee  a  pur- 
chaser for  value,  the  consideration  of  the  grant  must  be  not  only  good, 
bat  raluable,  in  the  sense  tbat  a  fair  equivalent  is  given  for  the  property 
granted.  Where,  therefore,  the  owner  of  a  farm  worth  twenty  thou* 
nnd  dollars  conveys  it  to  his  wife,  and  six  years  after,  and  before  the 
former  deed  it  reoorded,  conveys  it  to  his  daughter  by  a  deed  reciting  a 
consideration  of  ten  dollars  and  the  annual  payment  to  the  grantor,  dur^ 
Ing  his  lifetime,  of  the  entire  net  proceeds  of  the  farm,  and  of  one  third 
•f  such  proceeds  to  his  wife  during  her  lifetime  if  she  survived  him,  and 
•f  one  third  thereof  to  another  daughter  for  the  same  period,  and  of  one 
half  of  suoh  proceeds  to  her  after  the  death  of  both  parents,  giving  to  the 
grantee  power  to  sell  the  property  after  her  mother's  death,  the  use  of 
00c  half  of  the  proceeds  to  be  given  to  her  sister  during  her  life,  the 
grantee  under  the  second  deed  is  not  a  subsequent  purchaser  for  value 
within  the  meaning  of  the  statute,  and  her  deed,  though  first  recorded, 
is  no  bar  to  an  action  of  ejectment  brought  against  her  by  the  suooessort 
la  latcrsst  of  the  grantee  under  the  first  deed. 

Ejbgtmbnt.    The  opinion  states  the  case. 

NathamiA  0.  Moak  and  J,  H.  CluU^  for  the  appellants. 

Matthew  HaUf  for  the  respondents. 

Maynard,  J.  The  single  question  presented  by  this  appeal 
relates  to  the  rights  of  the  parties  under  the  recording  act. 
The  property  in  controversy  is  a  farm  in  the  town  of  Coey« 
mans,  concededly  worth  twenty  thousand  dollars.  Peter  W. 
Ten  Eyck  is  the  common  source  of  title.     The  plaintiffs  claim 
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under  a  deed  prior  in  date;  the  defendant  Catherine  Witbecic 
under  a  deed  prior  in  registry.  The  plaintiffs'  conveyance  is 
declared  by  statute  to  be  void  as  agsiinst  tbe  defendant,  pro- 
viding she  was  a  purchaser  in  good  faith  and  for  a  valuabln 
consideration.  In  the  sense  that  she  had  no  notice  of  the  cjl- 
istence  of  the  prior  deed,  the  bona  fides  of  Jier  purchase  is  not 
disputed.  The  issue  is  therefore  narrowed  to  the  question 
whether  she  was  a  purchaser  for  a  valuable  consideration. 
The  deed  was  executed  July  7,  1887.  The  grantor  was  her 
father,  and  it  recited  a  consideration  of  ten  dollars,  and  the 
annual  payment  to  the  father,  during  his  lifetime,  of  the  en- 
tire net  proceeds  of  the  farm,  and  of  one  third  of  such  pro- 
ceeds to  his  wife  during  her  lifetime  if  she  survived  him,  and 
of  one  third  thereof  to  another  daughter  for  the  same  period, 
and  of  one  half  of  such  proceeds  to  her  after  the  death  of  both 
parents.  The  grantee  was  given  power  to  sell  the  property 
after  the  mother's  death,  and  if  sold,  the  use  of  one  half  of  the 
proceeds  of  sale  should  be  paid  to  the  sister  during  her  life, 
but  the  principal  should  be  managed  and  controlled  by  the 
defendant.  It  was  proved  that  ten  dollars  in  money  was  ac- 
tually paid  by  her  to  her  father  at  the  time  of  the  execution  of 
the  deed.  Peter  Ten  Eyck's  family  then  consisted  of  his  wife 
and  two  daughters,  who  lived  with  him  upon  the  farm,  except 
the  defendant,  Mrs.  Witbeck,  who  lived  with  her  husband 
upon  another  farm  in  the  same  town.  Immediate  possession 
was  not  taken  by  her  under  her  deed,  but  her  father,  with  the 
rest  of  the  family,  continued  to  reside  upon  the  farm,  and,  by 
himself  and  tenants,  to  manage  and  control  it  until  his  death, 
in  1883,  after  which  it  was  in  the  same  manner  occupied  by 
the  mother  and  unmarried  daughter  until  the  death  of  the 
mother  in  1885.  In  September,  1871,  Ten  Eyck,  through  an 
intermediate  grantee,  conveyed  this  property  to  his  wife,  who, 
in  January,  1883,  conveyed  it  to  the  plaintiffs.  The  defend- 
ant's deed  was  recorded  December  5,  1879,  but  Mrs.  Ten 
Eyck's  deed,  under  which  the  plaintiffs  claim,  was  not  re- 
corded until  February  21,  1883. 

After  Mrs.  Ten  Eyck's  death  the  defendant  took  possession, 
and  the  plaintiffs  brought  this  action  in  ejectment  The  de- 
fendant challenged  the  validity  of  the  plaintiffs'  title,  upon 
the  ground  of  the  mental  incompetency  of  Mr.  Ten  Eyck,  and 
the  undue  influence  of  his  wife  over  him  when  the  deed  to  her 
was  executed,  and  of  its  alleged  non-delivery,  as  well  as  the 
non-delivery  of  the  deed  from  Mrs.  Ten  Eyck  to  the  plaintiffs. 
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and  upon  the  farther  ground  that  Mrs.  Ten  Eyck's  deed  was 
void  as  to  defendant,  under  the  recording  act 

The  trial  court  held  that  the  defendant  was  not  a  purchaser 
for  a  valuable  consideration,  and  was  not,  therefore,  within 
the  protection  of  the  statute,  but  submitted  to  the  jury  the 
question  whether  the  deeds  under  which  plaintiffs  claimed 
had  ever  been  delivered,  and  whether  Peter  W.  Ten  Eyck 
was  of  sound  mind  and  free  from  undue  influence  when  he 
executed  the  conveyance  to  his  wife.  The  verdict  was  for  the 
defendant,  and  the  general  term  intimate  very  plainly  that, 
in  their  opinion,  it  was  not  supported  by  the  evidence,  and 
that  they  would  have  set  it  aside  were  it  not  for  the  decision 
of  the  general  term  in  the  fifth  department  in  the  case  of 
Hendy  v.  Smithy  49  Hun,  510,  which  holds  that  a  grantee  for 
a  consideration  of  one  dollar  paid  is  a  purchaser  for  a  valu- 
able consideration,  as  the  terms  aroused  in  the  recording  act. 
They  felt  constrained  to  regard  this  authority  as  controlling, 
and  to  hold,  as  matter  of  law,  that  the  defendant  had  a  supe- 
rior title  because  of  the  prior  record  of  her  deed,  and  that  the 
verdict  and  judgment  were  therefore  right.  The  order  of 
affirmance  states  that  but  for  the  recording  act  the  judgment 
appealed  from  would  have  been  reversed. 

From  the  relationship  of  the  parties,  the  recitals  in  the  de- 
fendant's deed,  and  the  circumstances  attending  its  execution, 
as  disclosed  by  the  evidence,  it  is,  we  think,  apparent  that 
she  cannot  be  regarded  as  a  purchaser  for  a  valuable  consid- 
eration^ so  as  to  avoid  the  effect  of  the  plaintiffs'  prior  con- 
veyance. While  every  legal  mode  of  acquisition  of  real 
property,  except  by  descent,  is  denominated  in  law  a  pur- 
ehase,  and  the  person  who  thus  acquires  it  is  a  purchaser,  it 
is  evident  that  the  word  is  used  in  this  statute  in  a  much 
more  limited  sense.  It  is  there  applied  only  to  such  grants 
of  real  estate  as-  are  obtained  for  money,  or  some  other  valu- 
able consideration.  It  denotes  a  buyer  of  property,  and  has 
reference  to  one  of  the  actors  in  a  transaction  of  bargain  and 
sale,  which  is  presumably  controlled  by  commercial  consider- 
ations. 

We  think  it  would  be  a  perversion  of  language  to  say  that 
a  father  who  had  conveyed  to  a  daughter  property  of  the 
value  of  twenty  thousand  dollars  for  no  greater  sum  than  ten 
dollars  paid  had  sold  the  property  to  his  child,  or  that  she 
bought  it  of  him.  The  transfer  would  be  recognized  by  the 
popular  as  well  as  the  judicial  mind  as  poisessing  all  the 


812  TaN  Btck  v.  Witbbck.  [New  York, 

essetrtial  qualities  of  a  gift.  It  has  been  frequentlj  bo  held. 
In  Hnye8  v.  Kerahow^  1  Sand.  Ch.  266,  tbe  consideration  recited 
in  the  deed  was  one  dollar  paid,  and  lofe  and  affection,  and 
the  Tice-ehaneeDor  said  that  this  nominal  sum  was  not  such 
a  valuable  consideration  as  would  support  a  bargain  and  sale. 

In  DavoU  ▼•  fPiZsen,  9  Barb.  487,  the  conveyance  was  to  the 
grandchildren  of  the  grantor,  and  recited  a  consideration  of 
five  dollars  paid;  and  it  was  held  that  it  was  not  sufficient  to 
support  a  covenant  to  stand  seised. 

In  Morris  v.  Ward^  86  N.  Y.  687,  tbe  conveyance  was  to  a 
granddaughter,  and  recited  a  consideration  of  one  dollar  paid, 
and  natural  love  and  affection,  and  this  court  held  that  it 
was  an  advancement,  and  not  a  sale,  and  that  the  grantee 
took  as  donee,  and  not  as  purchaser,  and  that  it  was  compe- 
tent, when  the  whole  instrument  sliows  the  money  consider- 
ation to  have  been  intended  as  nominal  merely,  to  give  effect 
to  such  proof  and  to  the  intention  which  it  indicates. 

It  is  true  that  in  these  cases  it  was  assiimed  or  conceded 
that  the  nominal  money  consideration  expressed  had  not  been 
actually  paid;  but  we  do  not  understand  that  any  emphasis 
was  placed  upon  that  fact.  The  decision  in  each  case  seems 
to  have  been  put  upon  the  ground  that  the  nominal  was  not 
the  real  consideration. 

In  the  case  before  us  every  feature  of  the  transaction  is  in- 
dicative of  a  gift.  The  grantor  was  eighty-two  years  of  agOi 
and  the  grantee  was  his  eldest  daughter.  He  was  evidently 
conscious  that  the  end  of  his  life  was  near,  and  desired  to 
make  some  final  disposition  of  his  real  property  for  the  benefit 
of  his  family,  through  the  medium  of  this  daughter,  in  whom, 
for  the  time  being,  he  seems  to  have  had  especial  confidence. 
If  in  the  full  possession  of  his  mental  faculties,  he  must  have 
known  that  he  had  previously  conveyed  the  property  to  his 
wife.  Apparently  there  was  a  struggle  between  the  different 
members  of  his  household  for  the  possession  and  control  of 
the  farm,  which  destroyed  that  quietude  and  repose  so  grate* 
ful  to  old  age.  He  may  have  thought  that  in  this  way  he 
could  appease  both  factions,  trusting  that  each  might  remain 
in  ignorance  of  the  Btatua  of  the  other  until  he  died,  when  the 
result  of  the  complications  which  he  had  created  would  be  a 
matter  of  indifference  to  him.  But  we  need  not  speculate  as 
to  his  motives.  We  must  deal  with  the  fact  of  the  execution 
of  the  later  deed  as  we  find  it  on  the  record,  and  the  extent 
and  quality  of  its  consideration  as  sliown  by'  the  proofs.    It  is 
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pIuQ  that  the  real  conaideraiioii  whidi  the  gra&tor  had  in 
mind  when  he  made  the  conveyance  was  not  the  receipt  of  an 
insignificant  sum  of  money,  but  the  provision  which  he  was 
thereby  making  for  the  benefit  of  the  difierent  persons  who 
composed  his  family,  and  all  of  whom  had  just  claims  upon 
his  bounty.  By  its  terms  no  one  in  fact  would  enjoy  the  use 
of  the  property  until  after  his  death,  for  he  reserved  to  him- 
self the  entire  net  rents  and  profits  during  his  lifetime.  The 
instrument  was  ti>erefore  most  emphatically  of  the  character 
and  intended  to  take  the  place  of  the  usual  testamentary  dis- 
tribution of  a  decedent's  property. 

So  far  as  the  cases  of  Webster  v.  Van  Steenburgh^  46  Barb. 
211,  and  Hendy  v.  Smithy  49  Hun,  510,  hold  a  contrary  doc- 
trine, they  do  not  have  our  approval. 

On  the  other  hand,  the  cases  of  PuUenwider  v.  Roberts^  4 
Dev.  &  B.  278,  Worthy  v.  Caddell,  76  N.  C.  82,  Upton  v.  Ba«- 
Mt,  Cro.  Eliz.  445,  Doe  v.  Routledge^  Cowp.  705,  and  Metcalfe 
V.  Pulvertoft^  1  Ves.  &  B.  183,  so  far  as  they  hold  that  a  purely 
nominal  consideration  is  insufficient  to  protect  the  subse- 
quent purchaseri  are  in  harmony  with  the  views  we  have  ex- 
pressed. 

We  deem  it  unnecessary  to  undertake  to  determine  here 
what  degree  of  adequacy  of  price  is  required  to  uphold  a  sub- 
sequent deed  first  recorded.  Upon  this  branch  of  the  case  we 
have  no  occasion  to  go,  further  than  to  hold  that  a  small  sum, 
inserted  and  paid  perhaps  because  of  a  popular  belief  that 
some  slight  money  consideration  is  necessary  to  render  the 
deed  valid,  will  not  of  itself  satisfy  the  terms  of  the  statute, 
where  it  appears  upon  the  face  of  the  conveyance,  or  by  other 
competent  evidence,  that  it  was  not  the  actual  consideration. 
Where  the  subsequent  conveyance  is  a  mortgage,  and  only 
part  of  the  consideration  paid,  there  can  be  but  little  difficulty 
in  properly  adjusting  the  equities  of  the  parties,  for  the  mort- 
gagee can  then  be  considered  as  a  bona  fide  purchaser,  pro 
ianto,  and  the  mortgage  enforced  to  the  extent  to  which  he 
has  parted  with  value  upon  the  faith  of  it:  Merritt  v.  North" 
em  R.  R.  Co.y  12  Barb.  605;  Pickett  v.  Barron^  29  Barb.  505; 
WiUiavM  V.  Smithy  2  Hill,  301;  Stalker  v.  McDonaldy  6  Hill, 
96;  40  Am.  Dec.  389;  Peabody  v.  Fentony  3  Barb.  Ch.  451. 

But  in  case  of  a  deed  having  a  mixed  consideration,  —  that 
is,  partly  valuable  and  partly  good, — such  a  rule  would  be  dif- 
ficult of  application,  if  not  impracticable,  and  no  case  has  been 
cited  where  the  question  has  arisen  in  that  form.     There  is 
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an  obiter  remark  by  Judge  Hand,  in  Merritt  v.  Northern  R.  £. 
Co.,  12  Barb.  605,  that  such  a  grantee  may  be  considered  a 
purchaser  for  value  as  to  the  entire  title.  The  point,  however^ 
is  not  involved  in  a  case  like  the  present,  where  the  money 
consideration  is  purely  nominal,  or  infinitesimal  in  amount 
when  compared  with  the  value  of  the  property  granted,  and  ia 
shown  not  to  have  been  the  real  inducement  of  the  grant. 

It  is  proper  to  observe  here  that  the  good  faith  of  a  purchaser 
may  be  seriously  impaired,  if  not  destroyed,  by  the  inadequacy 
of  the  price  at  which  the  property  is  ofifered  by  a  person  claim- 
ing to  be  its  owner.  If  the  sum  which  the  seller  is  willing  to 
take  is  grossly  disproportionate  to  the  value  of  the  thing  which 
is  the  subject  of  the  negotiation,  it  is  strong  proof  of  a  defective 
title,  and  sufficient  to  put  a  prudent  man  upon  inquiry,  and  if 
the  buyer  neglects  to  diligently  prosecute  such  inquiry,  he 
may  not  be  awarded  the  standing  of  a  bona  fide  purchaser. 

It  may  be  said  that  this  rule  would  not  hold  good  where  the 
relation  of  parent  and  child  exists,  because  of  the  natural  and 
laudable  desire  of  the  former  to  share  his  worldly  possessions 
with  the  latter,  which  is  merely  equivalent  to  saying  that  the 
actual  consideration  in  such  cases  is  not  a  pecuniary  one. 

It  is  strenuously  urged  by  counsel  tiiat  the  considerations 
expressed  in  defendant's  deed,  other  than  money,  are  sufficient 
to  invest  her  with  the  title  of  a  purchaser  for  value.  It  is  not 
important  to  determine  how  these  provisions  should  be  con- 
strued, —  whether  as  reservations  out  of  the  property  granted, 
or  as  creating  a  trust  for  the  benefit  of  the  grantor  and  others, 
or  as  implied  covenants  on  the  part  of  the  grantee  to  annually 
account  for  the  net  income  of  the  property  in  the  manner  spe* 
cified.  Unquestionably,  as  between  the  parties,  the  defendant, 
by  the  acceptance  of  the  deed,  became  bound  to  observe  its 
conditions,  and  to  render  to  the  beneficiaries  named  their  re- 
spective shares  of  the  net  rents  and  profits  of  the  farm.  But 
this  was  simply  an  obligation  to  account  for  the  u^e  of  the 
prop3rty,  which  was  the  subject  of  the  grant;  and  while  it 
might  be  a  good  consideration  for  the  conveyance,  it  was  in 
no  respect  a  valuable  consideration,  as  that  term  has  been  ju- 
dicially defined.  If,  for  any  cause,  the  grant  itself  becomes 
nugatory,  the  covenant  ceases  to  be  operative.  In  order  to 
give  efiect  to  the  promise,  efiect  must  be  given  to  the  deed, 
and  if  the  defendant  is  deprived  of  the  land,  she  is  relieved 
from  the  obligation  which  she  assumed  on  the  faith  of  the 
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grant:  Dunning  v.  Leavitt,  85  N,  Y.  30;  39  Am.  Rep.  617;  Rice 
V.  Goddard,  14  Pick.  293. 

There  is  a  wide  distinction  between  a  good  and  a  valuable 
consideration,  when  the  latter  term  is  used  in  the  statutes  de- 
fining the  rights  of  a  subsequent  purchaser.  Blood,  love,  and 
affection,  future  support,  a  precedent  indebtedness,  and  the 
like,  are,  either  of  them,  sufficient  as  a  consideration  between 
the  parties,  but  neither  is  potential  enough  to  override  the 
prior  equities  of  others  in  the  property  conveyed. 

The  phrase,  **a  purchaser  in  good  faith,  and  for  a  valuable 
consideration,"  is  not  peculiar  to  the  recording  act,  but  is  one 
of  frequent  occurrence  in  the  statutes.  It  can  be  found  in  the 
chapters  on  trusts  (4  Rev.  Stats.,  8th  ed.,  p.  2437,  sees.  51,  54); 
on  powers  (p.  2451,  sec.  132);  on  conveyances  (p.  2452,  sec. 
144);  and  on  frauds  (p.  2593,  sec.  5).  It  is  an  expression 
which  has  been  borrowed  from  the  language  of  courts  of 
equity,  and  should  be  interpreted  in  the  ^ense  in  which  it  is 
there  understood.  As  pointed  out  by  Chancellor  Walworth, 
in  Dickerson  v.  Tillinghasij  4  Paige.  215,  25  Am.  Dec.  528,  it 
has  a  curious  and  instructive  history  in  connection  with  its 
introduction  into  the  recording  act.  The  English  registry  law 
made  the  prior  unrecorded  deed  wholly  void  as  against  the  sub- 
sequent grantee,  without  reference  to  the  question  of  notice  or 
the  payment  of  value.  Immediately,  the  court  of  chancery, 
with  characteristic  diligence,  sought  to  relieve  the  earlier  gran* 
tee  from  the  hardship  which  the  enforcement  of  the  letter  of 
the  law  might  inflict,  and  while  respecting  the  command  of 
the  statute,  which  made  his  deed  void  at  law,  it  invested  him 
with  an  equitable  title,  which  it  declared  should  prevail  over 
the  legal  title  of  the  subsequent  purchaser,  if  it  appeared  that 
he  had  notice  of  its  existence,  or  did  not  part  with  value  at  the 
time  of  the  purchase.  This  rule  of  judicial  construction  was 
incorporated  by  the  legislature  into  the  lex  scripta^  in  almost 
the  identical  words  in  which  it  had  been  phrased  by  courts  of 
equity.  A  valuable  consideration  has  been  defined  by  wrilers 
upon  equity  jurisprudence  as  something  **  which  the  law  es- 
teems as  an  equivalent  given  for  the  grant,  and  it  is  therefore 
founded  on  motives  of  justice":  1  Story's  Eq.  Jur.,  10th  ed., 
sec.  354.  If  the  subsequent  grantee  does  not  give  up  any  se- 
curity, or  divest  himself  of  any  right,  or  place  himself  in  a 
worse  situation  than  he  would  have  been  if  he  had  receiv(>(| 
notice  of  the  prior  equitable  title  or  lien,  previous  to  his  pur- 
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obasov  he  will  not  be  permitted  to  retain  the  legal  title,  to  the 
injury  of  the  prior  grantee. 

Or,  M  it  was  tersely  stated  by  Allen,  J.,  in  Weaver  ▼.  Bar- 
den^  49  N.  Y.  291,  a  purchaser  for  a  valuable  consideration  is 
a  purchaser  ^^for  value  paid."  This  limited  application  of 
the  term  is  entirely  oonsistent  with  the  scope  and  purpose  of 
the  recording  act,  which  was  declared  by  the  chancellor,  in 
Dickerson  v.  TUlinghastj  4  Paige,  215,  25  Am.  Dec.  628,  to  be 
the  protection  of  *'  those  who  should  part  with  their  money, 
property,  securities,  or  other  valuable  rights,  upon  the  faith  of 
a  conveyance  or  mortgage  of  real  estate,  supposing  that  they 
were  getting  a  good  title  thereto,  or  a  legal  and  specific  lien 
thereon,  without  notice  or  having  any  reason  to  believe  that 
there  was  any  previous  mortgage  or  conveyance  which  could 
defeat  such  title  or  lien." 

If  the  rejection  of  the  later  conveyance  will  leave  the  gran- 
tee in  the  same  position,  with  respect  to  his  property  rights, 
as  he  occupied  before  its  execution  and  aoceptance,  he  can- 
not be  permitted  to  aid,  however  innocently,  the  fraudulent 
grantor  in  his  effort  to  defeat  a  prior  conveyance  by  him  of 
the  same  lands.  Where  the  grantee  parts  with  nothing  of 
substantial  value,  he  must  be  satisfied  if  he  receives  nothing, 
because  his  grantor  had  nothing  which  he  could  honestly  con- 
vey. The  considerations,  other  than  money,  upon  which  the 
defendant  relies,  when  submitted  to  this  equitable  test,  fall 
far  short  of  satisfying  its  requirements.  If  her  deed  is  ad- 
judged void,  she  has  not  lost  or  sacrificed  anything  which  she 
possessed  when  it  was  executed,  nor  become  encumbered  with 
any  promise  or  obligation  which  will  result  in  a  future  loss 
or  sacrifice.  She  has  therefore  failed  to  establish  her  title 
as  a  purchaser  for  a  valuable  consideration. 

Whether  there  was  sufficient  evidence  to  go  to  the  jury  upon 
the  issue  of  fraud  and  undue  influence  in  the  execution  of  tho 
deeds  under  which  the  plaintiffs  claim,  or  of  their  non-deliv- 
ery, we  cannot  now  consider.  The  general  term  has  not  yet 
passed  upon  that  question. 

The  order  appealed  from  should  be  reversed,  and  the  case 
remitted  to  the  general  term  for  a  review  upon  the  facts,  with 
costs  to  abide  the  event  of  the  action. 


Dbieds  —  PiTRCHASER  FOR  Valuablv  Constdbration. — A  pnrcbaMr  wbo 
buys  in  ignorance  of  a  prior  unrecorded  deed  witkoat  pajittg  the  purohaee* 
money  in  full  Im  not  a  bona  jide  parcfaaser:  Bnam  ▼.  iTanpteaa,  69  Tex.  37S; 
K  Am.  St.  Rep.  71.     The  inadequacy  of  consideration,  in  order  to  aroid  % 
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dgeril,  iDiiat  be  to  glaring  m  to  Btamp  the  traoBaotion  with  fraud  aaa  shook 
'the  common  eenee  of  honesty:  Feigley  r,  Feigley^  7  Md.  537;  61  Am.  Deo. 
876,  and  note.  A  pecuniary  oonsiderationy  however  email,  will  support  a 
-deed  of  bargain  and  sale:  Bell  t.  Seamnumj  15  N.  H.  381;  41  Am.  Deo.  706. 
Am  against  an  existing  creditor  whose  debt  was  reduced  to  judgment  before 
-the  execution  of  the  conveyance,  the  burden  is  upon  the  grantee  to  prove 
"that  the  consideration  was  valuable  and  sufficient:  CaldweH  v.  Pollack,  91 
Ala.  853.  See  also  extended  note  to  Hagerman  ▼•  Buehananf  14  Am.  8t» 
Sep.  7881 


Wilson  v.  City  or  Tboy. 

[185  New  York,  W.] 

MvirioiFAL  Corporation,  Liabilttt  of,  for  KKGLiasnr  Acn  of  m  Km* 
PL0TBK8.  —  In  an  aotion  to  recover  damages  resulting  from  the  negU* 
genoe  of  the  employees  of  a  department  of  a  city  government  in  leaving 
epen  and  unguarded  an  excavation  in  one  of  its  streets,  made  by  them 
lor  the  purpose  of  enabling  plumbers  to  oonnect  the  water-mains  owned 
by  the  city  with  a  private  residence,  with  whose  owner  the  plumbers 
eontraoted  to  make  such  oonnection,  where  such  employees  were  paid 
by  the  city,  bnt  the  amount  paid  to  them  was  afterwards  refunded  to 
the  dty  by  the  plumbers,  the  work  having  been  done  nnder  the  direo« 
tlon  of  the  superintendent  of  the  water-works  of  the  city,  and  an  ordi- 
nance  or  by-law  prohibiting  any  person  except  such  superintendent,  or 
•ome  person  employed  by  him,  or  the  board  of  water  commissioners, 
from  tapping  or  making  any  connection  with  the  mains,  unless  by  the 
permission  or  nnder  the  direction  of  the  superintendent,  the  question 
whether  the  plumbers  or  the  oity  sustained  the  relation  of  master  to 
■neh  employees  is  one  of  fact  for  the  jury,  whose  finding  against  the 
«ity  is  oonclnsive  that  the  oity  itfelf  caused  the  excavation  to  be  made 
and  left  it  unguarded. 

Hanoi  TO  Mumioipal  Corforatios  of  Drfbct  xai  Strbst  vot  Hioissart 
Wlisir.  —  In  an  aotion  brought  by  a  person  injured  by  the  neglect  of  a 
city  to  properly  guard  a  place  in  its  street,  made  dangerous  by  its  own 
ee^  it  18  not  necessary  to  prove  notice  to  it  of  the  defect. 

laTBRlBr  AUiOWABLR,  IM   DlSORJCTIOlT  OF  JURT^  UPON  SUM  LOCT  THROUGH 

Dbfkndant'8  Hiouoxnob.  —  Where  the  value  of  property  is  diminished 
1»y  an  injury  wrongfully  inflicted,  the  jury  may,  in  their  disoretion, 
give  intmst,  by  way  of  damages,  on  the  amount  by  whioh  the  value  ie 
diminished,  from  the  time  of  the  injury. 

Action  to  recover  damages  for  injuries  to  a  horse.    The 
opinion  states  the  facts. 

William  J.  Roche^  for  the  appellant. 

Charle$  B.  Potfenon,  for  the  respondent 

O'Brien,  J.    The  record  in  this  case  presents  two  <)ne8tions: 
L  Whether  the  finding  of  the  jury  that  the  damage  was  the 

▲Ji.  ST.  Rap.,  Vok  XZXL -tt 
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result  of  the  defendant's  negligence  is  sustained  bj  any 
dence;  and  2.  Whether  interest  could  legally  be  allowed  by 
the  jury  in  estimating  the  amount  of  the  damages.     On  the 
night  o'  the  18th  of  November,  1879,  a  valuable  horse  be* 
loug'ng  to  one  Learned,  plaintiff's  assignor,  while  being 
driven  through  South  Street,  in  the  city  of  Troy,  fell  into  an 
open  ditch  or  unguarded  excavation  made  during  that  day,. 
and  was  permanently  injured.    There  is  little,  if  any,  contro* 
versy  with  respect  to  the  value  of  the  horse,  the  extent  of  the 
injury,  or  the  amount  of  damages.    The  night  was  dark,  and 
it  is  not  denied  that  there  was  evidence  for  the  jury  sufficient 
to  sustain  a  finding  of  negligence  on  the  part  of  some  cue,  by 
reason  of  the  failure  to  protect  a  place  of  danger  in  a  public 
street  by  proper  guards  and  lights.    It  was  not  shown  thai 
the  city  had  any  actual  notice  of  the  existence  of  the  excava- 
tion,  if  made  by  private  parties  without  its  permission,  and  a 
sufficient  period  had  not  elapsed  between  the  time  of  opening 
it  and  the  accident  to  render  the  city  liable  on  the  ground  of 
implied  notice.    The  excavation  was  made  for  the  purpose  of 
conducting  the  water  from  the  principal  main  in  the  street^ 
through  lateral  pipes,  into  a  private  house.    The  owner  of  the 
house  employed  a  firm  of  plumbers  to  do  the  work,  which  in* 
eluded  the  digging  of  the  trench,  as  well  as  laying  and  con* 
necting  the  lateral  pipes  with  the  main  in  the  street.     The 
firm  applied  to  the  superintendent  of  the  water-works  for  men 
to  open  the  trench  in  the  street,  and  that  officer  directed  la* 
borers  in  the  employ  of  the  city  to  do  so.    The  opening  in  the 
street  was  made  by  them,  and  they  were  paid  for  the  work 
by  the  city,  the  plumbers  refunding  to  it  the  sum  so  paid. 
The  question  is,  whether  the  men  who  dug  the  ditch  were 
under  the  control  and  direction  of  the  defendant,  or  subject 
to  the  orders  of  the  plumbers  engaged  in  performing  a  piece 
of  work  for  the  owner  of  the  house.    The  system  of  waters 
works  in  Troy  is  the  property  of  the  municipality,  and  is 
under  the  management  and  control  of  a  board  of  water  com- 
missioners, which  may  be  regarded  as  a  department  of  the 
city  government.    The  commissioners  are  by  law  required  ta 
nominate,  and  the  common  council  of  the  city  to  appoint,  a 
superintendent  of  the  water-works,  who  is  the  executive  offi* 
cer  in  that  department,  and  who,  in  this  case,  directed  the 
men  in  the  employ  and  pay  of  the  city  to  make  the  excava- 
tion in  the  street.     The  board  is  authorized  by  law  to  extend 
the  distributing-pipes  of  the  water-works  wherever  they  might 
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think  proper^  and  to  make  each  alterations  and  improvements 
in  the  works,  and  in  the  management  and  preservation  thereof, 
as  tbej  might  deem  necessary  and  expedient,  and  to  employ 
Buch  persons  and  assistants  as  they  might  require  to  execute 
any  of  these  purposes,  which  employees  were  to  be  paid  for 
their  services  from  the  city  treasury.  The  commissioners 
^rere  also  empowered  to  enact  such  by-laws,  regulations,  and 
ordinances  as  they  should  deem  necessary  for  the  protection 
of  hydrants  and  water-pipes,  and  the  preservation,  protection, 
and  management  of  the  water-works.  These  by-laws,  unless 
disapproved  by  a  vote  of  two  thirds  of  all  the  members  of  the 
common  council  of  the  city,  were  to  have  all  the  force  and 
effect  of  law. 

In  pursuance  of  the  power  thus  conferred  by  the  statute, 
the  board  of  water  commissioners  enacted  by-laws  and  ordi- 
nancMBS  on  the  subject,  which  were  in  force  at  the  time  the 
excavation  in  question  was  made.  They,  in  effect,  prohibited 
any  person,  except  the  superintendent  and  those  employed  by 
him  or  by  the  commissioners,  to  tap  or  make  any  connection 
with  the  main,  or  distributing-pipe,  or  to  permit  the  same  to 
be  done,  unless  by  the  permission  and  under  the  direction  of 
the  superintendent. 

The  learned  counsel  for  the  defendant  contends  that  this 
regulation  simply  forbids  the  act  of  connecting  the  lateral 
pipes  from  the  house  with  the  main,  and  did  not  prohibit 
private  persons  from  digging  the  necessary  trenches  and  un* 
covering  the  main,  or  distributing-pipe,  and  hence  that  part 
of  the  work  was  done  by  the  contractors,  who  were  employed 
by  the  owner  of  the  house  to  make  the  connection,  and  not  by 
the  city.  But  a  private  individual  had  no  right  to  dig  in  the 
street  for  this  or  any  other  purpose  without  the  permission  of 
the  proper  municipal  authorities;  and  the  object  as  well  as 
the  language  of  the  ordinance  indicates  that  it  was  intended 
to  prevent  the  uncovering  of  the  main,  or  any  interference  with 
the  street  in  which  it  was  placed,  by  private  parties.  At  all 
events,  the  water  board  and  its  chief  executive  officer,  the 
superintendent,  in  the  discharge  of  the  duties  imposed  upon 
them  by  the  statute,  might  very  properly  give  to  it  that  con- 
struction and  act  accordingly.  To  hold  that  such  a  by-law 
did  not  embrace  within  its  object  and  purview  the  evils  that 
might  result  from  unguarded  and  unregulated  interference 
with  the  bed  of  the  street  by  private  parties,  in  order  to  reach 
the  main,  would  be  giving  to  it  a  construction  altogether  too 
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narrow.  The  evidence  tends  to  show  that  the  water  board 
gave  to  it  the  broader  and  more  comprehensive  meaning,  as 
it  was  the  custom  and  practice  for  years  before  the  accident 
in  question  to  make  application  to  the  superintendent  for  men 
to  do  the  digging,  and  they  were  always  furnished,  as  ia  this 
case.  As  between  the  owner  of  the  house  and  the  plambers 
employed  by  her  to  introduce  the  water  into  her  house,  the 
digging  was  undoubtedly  a  part  of  the  contract  or  work  of  the 
latter.  If  no  main  had  been  placed  in  the  street  at  that  time, 
they  could  also  have  contracted  with  her  to  procure  its  ex- 
tension, but  that  part  of  the  work  would  be  subject  to  the 
action  and  regulations  of  the  water  board;  and  while  the  con* 
tractors  might  be  obliged  to  pay  the  city  for  the  whole  or  some 
part  of  the  expense,  it  would  be  none  the  less  the  work  of  the 
city.  One  of  the  plumbers  testified  that  while  he  agreed  with 
the  owner  of  the  house  to  do  all  the  work,  yet  he  knew  then 
that  it  was  the  practice  and  custom  to  apply  to  the  superin- 
tendent of  the  water-works  for  men  to  do  the  digging  and  to 
make  the  connection^  and  acted  upon  the  assumption  that  he 
had  no  right  to  do  it.  He  also  says  that  the  men  who  made 
the  excavation  were  not  employed  by  him,  but  by  the  city. 
We  think  that,  upon  the  proof,  it  could  not  be  held,  as  matter 
of  law,  that  the  men  who  dug  the  trench  and  left  it  unguarded 
ceased  for  the  time  being  to  be  the  servants  of  the  city  and  sub- 
ject to  the  directions  of  the  superintendent,  and  became,  while 
doing  this  job  of  work,  the  servants  of  the  party  employed  to 
put  in  the  lateral  pipes  into  the  house,  as  is  urged  by  the 
learned  counsel  for  the  defendant  What  party  sustained  the 
relation  of  master  to  the  men  who  dug  the  trench,  and  had 
the  control  and  direction  of  them,  and  was  charged  with  the 
duty  of  directing  them  to  properly  guard  the  ditch,  whether 
the  plumbers,  on  the  one  hand,  or  the  city,  through  the  super- 
intendent of  the  water-works,  on  the  other,  was  the  important 
question  to  be  determined,  and  the  trial  court  submitted  it  to 
the  jury.  Under  all  the  circumstances,  the  question  became 
one  of  fact,  and  this  disposition  of  it  was  not  error:  Ward  v. 
New  England  Fibre  Co.,  154  Mass.  420. 

The  finding  of  the  jury  is  conclusive  upon  us,  and  imports 
that  the  city  itself,  through  one  of  its  officers  or  departments, 
caused  the  trench  to  be  dug,  and  left  it  unguarded,  resulting 
in  the  damage  complained  of.  In  such  a  case  the  negligent 
act  is  imputable  to  the  city,  and  the  doctrine  of  actual  or  im- 
plied notice  has  no  application,  or  at  least  is  unnecessary. 
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where  one  injured  by  the  neglect  of  the  city  to  properly  guard 
a  place  made  dangerous  by  its  own  act  brings  the  action: 
PettengiU  v.  City  of  Yonkers,  116  N.  Y.  668;  15  Am.  St.  Rep. 
442;  Walsh  r.  Mayor  etc.,  107  N.  Y.  220;  Turner  y.  City  of 
Newburghj  109  N.  Y.  801;  4  Am.  St.  Rep.  468;  Brtuso  v.  City 
of  Buffalo,  90  N.  Y.  679;  RmseU  t.  Village  of  Canaatota,  98 
N.  Y.  496;  Nelson  ▼.  ViUage  of  Canisteo,  100  N.  Y.  89;  Ehrgott 
V.  Mayor  eU.,  96  N.  Y.  273;  48  Am.  Rep.  622;  Barnes  v.  Z>t«- 
irict  of  CoIiimUa,  91  U.  S.  640. 

The  amount  demanded  in  the  complaint  on  account  of  the 
injury  to  the  horse  was  three  thousand  dollars,  and  the  court 
instructed  the  jury  that  they  could  not,  in  awarding  damages, 
go  beyond  that  sum,  with  interest    The  defendant's  counsel 
excepted  to  this,  in  so  far  as  it  authorized  interest,  and  re- 
quested the  court  to  charge  that  the  jury  could  not  allow  in- 
terest in  the  action.    The  court  declined  to  so  charge,  and  the 
defendant's  counsel  excepted.    The  jury  afterwards  came  into 
court  and  announced  that  they  had  found  a  verdict  for  the 
plaintiff  for  three  thousand  dollars  and  interest.    The  court 
then  said:  *'You  must  compute  the  interest  if  you  give  in- 
terest; you  will  have  to  render  your  verdict  in  dollars  and 
cents."    This  direction  was  complied  with,  and  the  verdict  as 
entered  included  interest  from  the  date  of  the  injury,  which 
result  has  been  modified  by  the  general  term,  by  striking  out 
the  interest  awarded  prior  to  the  date  of  the  presentation 
of  the  claim  to  the  city,  which  was  held  to  be  a  prerequisite 
to  the  maintenance  of  the  action.    The  fair  construction  of  the 
charge  is,  that  the  jury  could  include  in  the  damages  interest 
upon  the  sum  found  to  represent  the  diminished  value  of  the 
horse,  in  consequence  of  the  injury,  and  not  that  the  plaintiff 
was  entitled  to  interest  as  matter  of  right.    The  exception 
therefore  presents  the  question  whether,  in  an  action  to  re- 
cover damages  to  property  by  reason  of  negligence  on  the  part 
of  the  defendant,  it  is  within  the  power  of  the  jury,  in  the 
exercise  of  discretion,  to  include  in  their  award  of  damages 
interest  on  the  sum  found  to  represent  the  diminished  value 
of  the  property  in  consequence  of  the  injury  from  the  time 
that  the  cause  of  action  accrued.     When  interest  may  be  al- 
lowed as  part  of  the  damages  in  actions  of  this  character  is 
a  question  which,  in  the  present  state  of  the  law,  is  involved 
in  much  confusion  and  uncertainty,  and  in  regard  to  which 
the  decisions  of  the  courts  are  not  harmonious.     It  is  per- 
haps impossible  to  formulate  a  general  rule  embracing  every 
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possible  case.  The  tendency  of  courts  in  modern  times  has 
been  to  extend  the  right  to  recover  interest  on  demand  far  be- 
yond the  limits  within  which  that  right  was  originally  oon- 
fined.  What  seemed  to  be  the  demands  of  justice  did  not 
permit  the  principle  to  remain  stationary,  and  hence  it  has 
been  for  years  in  a  state  of  constant  evolution.  This,  in  some 
measure,  accounts  for  many  of  the  apparently  contradictory 
views  to  be  found  in  the  adjudged  cases.  There  are  certain 
fundamental  principles,  however,  established  by  the  decisions 
in  this  state,  which,  when  properly  applied,  will  aid  in  the 
solution  of  the  question.  *  There  is,  of  course,  a  manifest  dis- 
tinction, always  to  be  observed,  between  actions  sounding  in 
tort  and  actions  upon  contract.  In  the  latter  class  of  actions, 
there  is  not  much  difficulty  in  ascertaining  the  rule  as  to  in- 
terest until  we  come  to  unliquidated  demands.  The  rale  in 
such  oases  has  quite  recently  been  examined  in  this  court,  and 
principles  stated  that  will  furnish  a  guide  in  most  cases: 
White  V.  MiUer,  78  N.  Y.  398;  84  Am.  Rep.  644. 

We  are  concerned  now  only  with  the  rule  applicable  in 
actions  of  tort.  The  right  to  interest,  as  a  part  of  the  dam- 
ages,  in  actions  of  trover  and  trespass  de  bonis  asportatis 
was  given  first  in  England  by  statute  8  and  4  William  IV. 
The  recovery  was  not,  however,  allowed  by  that  statute  as 
matter  of  right,  but  in  the  discretion  of  the  jury.  The  earlier 
cases  in  this  state  followed  the  rule  thus  established  in 
England,  and  permitted  the  jury,  in  their  discretion,  to  allow 
interest  in  such  cases:  BedU  v.  Ouenisey^  8  Johns.  446;  5  Am. 
Dec.  848;  Hyde  v.  Stone,  7  Wend.  354;  22  Am.  Dec.  582; 
Biesell  v.  Hopkins,  4  Cow.  53;  Rowley  v.  Oibbs,  14  Johns.  385. 

The  principle  that  the  right  to  interest  in  such  cases  was  in 
the  discretion  of  the  jury  was,  however,  gradually  abandoned, 
and  now  the  rule  is,  that  the  plaintiff  is  entitled  to  interest  on 
the  value  of  property  converted  or  lost  to  the  owner  by  a 
trespass  as  matter  of  law.  The  reason  given  for  the  rule  is, 
that  interest  is  as  necessary  a  part  of  a  complete  indemnity  to 
the  owner  of  the  property  as  the  value  itself,  and  in  fixing  the 
damages,  is  not  any  more  in  the  discretion  of  the  jury  than 
the  value:  Andrews  v.  Durant,  18  N.  Y.  496;  MeCormieky. 
Pennsylvania  C.  R.  R.  Co.,  49  N.  Y.  815;  Buffalo  ete.  Co.  v. 
Buffalo,  58  N.  Y.  639;  Parrott  v.  Knickerbocker  etc.  Ice  Co.,  46 
N.  Y.  869.  It  is  difficult  to  perceive  any  sound  distinction 
between  a  case  where  the  defendant  converts  or  carries  away 
the  plaintiff's  horse,  and  a  case  where,  through  negligence  on 
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his  part,  the  horse  is  injured  so  as  to  be  valaeless.  There  is 
no  reason  apparent  for  a  different  role  of  damages  in  the  one 
case  than  in  the  other.  In  an  early  case  in  this  state,  the 
principle  was  recognized  that  interest  might  be  allowed,  bj 
way  of  damages,  upon  the  sum  lost  by  the  plaintiff  in  conse* 
<iaence  of  defendant's  negligence:  T!hom(iB  y.  Weed^  14  Johns. 


We  think  the  rule  is  now  settled  in  this  state,  that  where 
the  ralue  of  property  is  diminished  by  an  .injury  wrongfully 
inflicted,  the  jury  may,  in  their  discretion,  give  interest  on  the 
amount  by  which  the  value  is  diminished  from  the  time  of 
the  injury.  That  is  the  rule  laid  down  in  the  elementary 
hooks  and  sustained  by  the  adjudged  cases:  1  Sedgwick  on 
Damages,  8th  ed.,  sees.  817, 820;  Walrath  ▼.  Redfield,  18  N.  Y. 
457y  462;  Main  ▼.  Manhattan  R.  B.  Aas^  89  N.  Y.  498;  Dur- 
yee  y.  Mayor  etc^  96  N.  Y.  477, 499;  Horns  Ins.  Co.  v.  Penntyl^ 
mania  R,  R.  Co.^  11  Hun,  182,  188;  Moore  y.  Nevf  York  etc. 
B.  R.  Co.j  126  N.  Y.  671;  Penneylvania  etc.  R.  R.  Co.  Ziemer, 
124  Pa.  St.  660. 

There  is  a  class  of  actions  sounding  in  tort  in  which  interest 
is  not  allowable  at  all,  such  as  assault  and  battery,  slander, 
libely  seduction,  false  imprisonment,  etc.  There  is  another 
^olass  in  which  the  law  gives  interest  on  the  loss  as  part  of  the 
damages,  such  as  trover,  trespass,  replevin,  etc.  And  still  a 
third  class,  in  which  interest  cannot  be  recovered  as  of  right, 
bat  may  be  allowed,  in  the  discretion  of  the  jury,  according 
to  the  circumstances  of  the  case.  This  action  belongs  to  the 
latter  class,  and,  as  we  have  construed  the  charge  as  a  direo- 
tion  that  the  jury  might,  in  their  discretion,  allow  interest  on 
the  diminished  value  of  the  horse,  it  was  not  erroneous. 

Our  attention  has  been  called  to  the  case  of  Sayre  y.  State^ 
123  N.  Y.  291,  and  it  is  urged,  upon  the  authority  of  that 
oase,  that  interest  cannot  be  allowed  in  any  case  for  the 
recovery  of  unliquidated  damages  arising  from  negligence. 
We  think  that  the  case,  when  correctly  understood,  does  not 
eustain  the  contention,  but,  in  effect,  holds  the  contrary.  In 
•  that  case  a  party  appealed  from  the  decision  of  the  board  of 
claims  upon  an  award  in  his  own  favor,  and  the  only  question 
was,  whether,  upon  the  evidence  and  findings,  the  claimant 
had  been  allowed  all  the  damages  that  he  was  entitled  to,  and 
this  court  not  only  affirmed  his  right  to  all  the  damages  that 
the  board  had  awarded  him,  but  increased  the  award  from 
43,000  to  18,136.    The  claim  was  based  upon  the  negligent 
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act  of  the  state  in  overflowing  the  lands  of  the  claimant,  froofr 
which  the  damages  claimed  resulted.    The  board  of  daime- 
allowed  no  interest,  nor  did  this  conrt    In  adding  to  the 
award  a  sum  of  over  five  thousand  dollars,  this  court  acted,  ia 
some  sense,  as  a  court  of  original  jurisdiction,  and  in  making 
up  the  sum  which  was  to  constitute  the  final  award,  it  refused 
to  allow  an  item  of  interest  claimed.    Now,  it  is  admitted  that 
a  court  or  jury  charged  with  the  duty  of  making  up  the  amount 
of  damages  in  such  cases  may  refuse  to  allow  interest,  and  that 
is  precisely  what  this  court  did,  and  nothing  more,  and  there* 
fore  the  case  is  in  harmony  with  the  rule  above  stated,  and 
with  the  cases  from  which  we  have  deduced  it.    It  is  far  from 
holding  that  it  is  error  when,  in  such  a  case,  the  jury  or  the 
original  court,  after  considering  all  the  facts  and  circumstances- 
bearing  upon  the  loss,  allows  interest,  in  the  exercise  of  dis- 
cretion, as  part  of  the  indemnity  to  which  the  party  is  entitled* 
It  simply  recognized  the  rule  that  interest  in  such  cases  wa» 
not  a  matter  of  right,  but  of  sound  discretion,  and  held  that 
the  claimant  was  fully  indemnified  for  his  loss  without  adding- 
interest    It  is  true  that  the  learned  judge  who  gave  the- 
opinion  cited  the  cases  arising  upon  contract  in  which  it  haa 
been  held  that  interest  is  not  allowable,  and  remarked  that  he- 
found  no  case  justifying  an  allowance  of  interest    That  waa 
probably  an  inadvertence,  J>ut  the  decision  refusing  interest 
was  right,  though  the  reasons  may  have  been  based  upon  a^ 
principle  applicable  to  another  class  of  actions.    It  must  be 
remembered  that  the  court  was  not  reviewing  any  question 
decided  below  in  regard  to  interest,  but  seeking  to  make  up 
for  itself  a  new  award  from  the  items  of  the  claim  appearing 
in  the  record,  and  whatever  was  said  by  way  of  argument, 
and  as  the  reason  for  throwing  out  an  item  of  interest  on  a. 
sum  claimed  to  have  been  expended  in  restoring  or  reclaim* 
ing  the  land,  cannot  be  considered  as  the  judgment  of  the 
court  on  the  question  now  under  consideration.    That  ques* 
tion  was  net  noticed  in  the  argument,  and  was  not  involved 
in  the  case,  except,  perhaps,  as  a  matter  of  discretion.    For 
these  reasons  the  judgment  should  be  affirmed. 

MuHiciFAL  Ck>BroaATioMa — Liabiutt  voa  KsoLtosifT  Acts  ov  ixa 
Emplotus:  See  extended  note  to  Ooddard  v.  Harp8wdl,  80  Am.  St  Rep^ 
S76-418p  and  the  other  monographic  notea  there  referred  to.  The  liabilitj 
for  injuriea  caused  by  unguarded  ezcavationa  la  treated  at  page  386  of  the 
note  to  Ooddard  r,  HarpnotlL 

M.UHiaiFAL  CoBPOHATioNs.  —  NoTiOB  ov  Dktbotb  in  streets,  etc.,  is  al- 
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ways  impated  to  a  oity,  where  the  oircnmstAQoee  from  which  the  injury 
reeulti  arise  from  defects  inherent  in  the  plan  of  oonsfcrdction  adopted.  So 
held  where  injuries  were  caused  by  the  displacement  of  a  cover  over  a  street 
■ewer?  Barr  v.  CUy  ^f  Katuoi,  106  Mo.  550;  and  by  a  want  of  repairs  in  a 
sidewalk:  Weber  v.  Cre$U>n  CUy,  75  Iowa,  16.  Under  ordinary  oiroum- 
stances,  the  question  of  notice  is  one  for  the  juryt  McNally  v.  CUjf  <^  Cih 
Jioea,  127  K.  Y.  350;  OUff  qfBrcuiford  v.  Downs,  126  Pa.  St.  622;  Fort  Worth 
▼.  Johnmm,  84  Tex.  187. 

Imtsbut  kat  bb  Givbb  ab  Pabt  ot  Dak aobb,  in  an  action  of  trover  or 
trespass,  from  the  time  of  the  conversion  or  injury  complained  of:  Rippey  v. 
MiUer,  1  Jones,  479;  62  Am.  Dea  177;  8iephen$  v.  Koonee,  103  N.  C.  266;  and 
vpon  soma  of  money  fraudulently  appropriated  by  persons  hold  ng  positions 
of  tmst:  IfoyiM  Piki  Oo,  v.  Hammons,  129  Ind.  863;  Diemel  v.  Brown,  136 
IlL  587*  In  an  action  for  damages  for  destruction  of  property  by  negli- 
gence, interest  on  the  damages  from  the  time  of  destruction  is  allowable: 
AUigheny  r.  OamfbeO,  107  Pa.  St.  533;  52  Am.  Rep.  478;  JaektomOU  dc 
B'y  C9,  r.  Peninsular  Land  etc  Co.^  27  FU.  L 


In  thb  Matter  op  thb  Application  op  the  Mayor 
BTa  op  New  York  to  Acquire  Title  to  Wharf 
Property,  etc. 

[186  Niw  TOKK,  288.1 

XiONBrr  Doxiiir— PuBUO  Ddtt  to  Protidb  torn  Nioissrms  of  Com* 
MBSOB  — PvBLto  UsB.  — To  minister  to  the  necessities  of  commerce  by 
providing  suitable  places  in  a  seaport,  where  ships  can  be  loaded  and  nn- 
loadod,  with  all  proper  facilities,  is  a  public  duty  owing  by  the  state,  and, 
through  it^  by  the  municipality  which  governs  and  controls  the  port^ 
and  the  necessities  of  the  business  are  the  only  standard  by  which  to 
Judge  of  the  extent  of  this  duty.  If  a  permanent  pier  and  an  exclusive 
right  to  its  use  be  a  necessity  of  large  steamship  lines,  without  which 
business  cannot  be  properly  transacted,  the  duty  rests  upon  the  state  or 
the  municipality  to  furnish  such  accommodations,  or  to  permit  the  steam* 
ahip  oompanies  to  obtain  them  from  private  owners;  and  when  the  state 
has  imposed  upon  the  municipality  the  performance  of  thU  duty,  all 
appropriate  acts  done  by  it  in  such  performance  are  for  a  public  pur- 
pose. Lands  needed  by  a  municipality  bound  to  perform  such  a  duty 
for  the  construction  of  piers  and  wharves  are  therefore  required  for  a 
public  Qse^  and  may  be  taken  in  the  exercise  of  the  right  of  eminent 
domain,  although  some  portion  of  them  may  thereafter  be,  lo  the  die* 
cretion  of  the  city,  divided  ofiT  and  placed  in  the  exclusive  possession  of 
a  lessee,  for  the  sole  purpose  of  using  it  in  the  transaction  of  the  neces- 
sary business  connected  with  the  loading  and  unloading  of  passengers 
■ad  cargoes  of  ships  and  steamers. 

Iahd  Owhbd  bt  Raiuwad  OB  Oas  Compaxt  If  at  bb  Takbn  for  Wharf 
PuBPOsBB  undbb  Nbw  York  CONSOLIDATION  AoT. —  Although  prop- 
erty devoted  to  one  public  use  will  not  be  regarded  as  subject  to  the 
right  of  condemnation  for  another  public  use,  unless  the  statute  plainly 
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grants  saoh  rishti  it  ii  not  neoemuj  that  the  statute  ahonld,  in  tenni^ 
■o  enact,  but  it  is  sofficient  if  the  right  is  conferred  by  necessary  impli* 
eation  from  the  language  used.  The  Kew  York  consolidation  act  eon- 
tains  a  sufficient  grant  of  power  to  include  in  oondemnation  proooedings 
property  of  the  nature  therein  described,  eren  when  owned  by  a  rail- 
road or  gas  company,  and  used  by  it  for  landing  freight  or  other  prop- 
erty; and  it  Is  not  necessary,  in  such  proceedings,  to  show  that  the 
property  to  be  taken  is  needed  for  the  purpoee  of  building  any  particu- 
lar pier,  dock,  or  bulkhead,  if  it  bo  required  to  oarry  ont  tho  general 
plan. 

Appeal  of  the  New  York  Central  and  Hndson  River  Rail- 
road Company  from  orders  of  the  general  term  affirming 
orders  of  the  special  term  appointing  commissioners  in  pro- 
ceedings to  acquire  title  to  certain  real  estate.  The  facts  are 
stated  in  the  opinion. 

Henry  H.  Anderson^  for  the  appellant. 

Charles  Blandy^  for  the  respondent 

PscKHAM,  J.  In  the  above  title  are  comprised  three  separ 
rate  and  distinct  proceedings  on  the  part  of  the  citj  authori- 
ties to  aequire  title  to  the  lands  particularly  described  in  the 
several  petitions. 

The  Und  described  in  the  first  petition  is  situated  between 
Thirty-fourth  and  Thirty-fifth  streets,  and  belongs  to  the  New 
York  Central  and  Hudson  River  Railroad  Company,  although 
the  legal  title  thereto  is  vested  in  the  individuals  Cornelius 
and  William  K«  Vanderbilt.  It  is  used  by  the  company  for 
the  purposes  of  its  business. 

The  fee  of  the  land  described  in  the  second  petiticm,  and 
which  lies  between  Thirty-fifth  and  Thirty-sixth  streets,  be- 
longs to  the  estate  of  the  late  Marshall  0.  Roberts,  and  the 
property  has  been  leased  by  the  executors  of  his  will  to  the 
New  York  Central  and  Hudson  River  Railroad  Company  for 
purposes  connected  with  the  business  of  that  corporation. 

The  land  described  in  the  third  petition,  and  lying  between 
Forty-firet  and  Forty-second  streets,  belongs  to  the  Consoli- 
dated Oas  Company  of  the  city  of  New  York,  and  is  in  use  by 
that  corporation  for  its  own  purposes. 

The  proceedings  to  acquire  the  various  interests  connected 
with  these  lands  were  inaugurated  by  the  city  authorities  in 
the  due  prosecution  of  the  general  plan  duly  adopted  by  the 
proper  city  officers,  pursuant  to  the  various  statutes  relating 
to  the  construction,  possession,  ownership,  and  maintenance 
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by  the  city  of  piers  and  bulkheads  in  the  North  and  East 
rivers. 

The  application  for  the  appointment  of  comtnissioners  to 
appraise  Uie  yaloe  of  the  property  to  be  taken  was  opposed  in 
each  instance  by  those  owning  or  interested  in  the  property. 
At  special  term  the  application  was  in  each  case  granted,  and 
the  general  term,  npon  appeal,  affirmed  the  order  appointing 
the  commissioners.  An  appeal  has  been  taken  from  each 
order  to  this  court 

The  parties  who  oppose  these  proceedings  do  so  npon  three 
principal  grounds:  1.  They  maintain  that  the  act  which  per- 
mits the  city  to  appropriate  any  of  the  wharfs,  piers,  etc.,  to 
the  sole  use  of  special  kinds  of  commerce  or  of  steamboats, 
and  also  to  lease  the  piers  or  property,  does  thereby,  in  effect, 
provide  for  a  private  use  of  such  property,  and  they  say  that 
property  which  is  intended  for  private  use  cannot  be  acquired 
against  the  will  of  its  owner  by  the  exercise  of  the  power  of 
eminent  domain,  either  by  the  state  itself,  or,  as  in  this  in* 
stance,  by  its  agent  or  substitute,  the  city  of  New  York.  2. 
They  claim  that  the  property,  or  some  part  of  it,  is  already  de- 
voted to  public  use  by  the  railroad  and  the  gas  companies,  and 
cannot  be  condemned  to  any  other  public  use  under  a  general 
act  of  the  legislature.  8.  They  also  urge  that  the  statute  con- 
tenaplates  a  real  and  actual,  although  ineffectual,  attempt  to 
agree  upon  a  price  to  be  paid  for  the  land  as  a  condition  pre- 
cedent to  the  right  of  the  city  to  exercise  the  power  of  emi- 
nent domain,  and  in  each  of  these  proceedings  it  is  contended 
that  no  real  bona  fide  attempt  to  agree  upon  such  price  was 
ever  in  fact  made. 

The  first  ground  taken  by  the  owners,  if  tenable,  is  conclu* 
sive  against  the  maintenance  of  these  proceedings.  It  strikes 
at  the  foundation  of  the  whole  proceeding,  and  no  step  can  be 
taken  which  wUl  avoid  the  objection.  Private  property  can- 
not be  taken  for  private  use  against  the  will  of  its  owner,  even 
npon  fiiU  compensation  being  made.  The  objection  raises  a 
most  important  question.  If  the  leasing  to  a  particular 
steamship  line,  to  the  exclusion  of  all  others,  certain  parts  of 
the  water-front  ux)on  which  a  bulkhead  and  a  pier  have  been 
erected,  make  the  use  of  the  pier  a  private  use,  one  owner  of 
wharfage  rights  may  refuse  to  sell,  and  thus  absolutely  pre- 
vent the  building  of  a  pier  in  that  locality  by  the  city,  and 
thus  also  obstruct  to  that  extent  the  development  of  the  gen- 
eral plan  for  docks  and  piers  adopted  by  the  officers  of  the 
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city  under  authority  of  the  legislatare.  The  learDod  couasel 
for  the  owners  cites  many  cases  to  show  that  the  use  to  which 
the  property  is  to  be  applied  must  be  a  public  use.  The  quee- 
tioD  whether  or  not  it  be  such  a  use  is  a  judicial  one.  There 
iS|  M I  think,  unquestionably  a  distinction  between  the  use 
which  is  public  and  an  interest  which  is  public,  and  where 
there  is  simply  a  public  interest,  as  distinguished  from  a  pub- 
lic use,  the  right  of  eminent  domain  cannot  be  exercised. 
The  interest  may  be  of  a  public  nature  when  the  use  may 
tend  incidentally  to  benefit  the  public  in  some  collateral  way. 
In  such  case  the  right  to  take  property  in  invitum  does  not 
exist. 

Speaking  in  general  terms,  I  should  say  that  the  public 
must,  under  proper  police  regulations,  have  the  right  to  resort 
to  the  land  or  property  for  the  use  for  which  it  was  acquired, 
independently  of  the  mere  will  or  caprice  of  any  private  per- 
son or  corporation  in  whom  the  title  to  the  property  would 
▼est  upon  condemnation.  Otherwise  the  use  could  not  be 
public.  Cases  might  be  cited  which  declare  such  principles. 
The  case  of  In  re  Eureka  Basin  etc.  Co^  96  N.  Y.  42,  supports 
this  general  doctrine.  In  that  case  the  use  to  which  the  com- 
pany intended  to  put  the  land  that  it  desired  to  acquire  was 
held  not  to  be  a  public  use,  and,  among  others,  one  reason  tsar 
BO  holding  was  the  fact  that  when  acquired  no  one  would  have 
the  right  to  resort  to  it  upon  any  terms  whatever  against  the 
arbitrary  will  of  the  company.  It  was  also  held  that  the 
oompany  itself  was  not  proceeding  in  good  faith. 

So,  also,  in  regard  to  highways.  It  has  been  truly  said  it  is 
not  the  amount  of  travel  upon  a  highway  which  distinguishes 
it  as  a  public  instead  of  a  private  road.  A  private  road  might 
have  the  larger  amount.  It  is  the  right  to  travel  upon  it  by 
all  the  world,  and  not  the  exercise  of  the  right,  which  makes 
it  a  public  highway.  A  public  highway  to  which  the  public 
bad  not  the  right  of  access  would  be  an  impossible  creation. 
And  so  a  public  use  might  generally  be  defined  as  the  use 
which  each  individual  might  of  right  demand  upon  the  same 
general  terms  and  for  the  same  general  purposes  as  any  other 
individuaL 

These  general  definitions,  however,  do  not  always  cover  the 
case.  The  statement  that  the  land  must  be  intended  for  such 
use  that  all  the  public  may  resort  to  it  upon  the  same  terms 
was  correct,  undoubtedly,  in  those  cases  in  which  the  rule  it- 
self has  been  thus  formulated.     It  does  not,  however,  accu- 
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raielj  describe^  for  instance,  the  public  use  of  the  land  which 
has  been  taken  for  railroad  purposes. 

The  public  has  a  right  of  access  to  the  various  stations  of 
the  company,  which  right  is  necessary  to  enable  the  public  to 
«Tail  itself  of  the  right  of  transportation.  But  it  has  no  legal 
right  to  use  the  bed  of  the  road  for  any  purpose  whatever. 
There  is  a  right  to  demand  crossings  of  the  road  under  car* 
iain  circumstances,  but  there  is  no  general  right  of  the  public 
to  use  the  land  of  the  railroad  company.  In  the  case  of  such 
a  corporation  the  right  is  transformed  into  a  right  on  the  part 
of  all  the  public  to  demand  at  any  station  of  the  company 
transportation  over  its  road  upon  the  legal  terms  of  compen* 
sation  for  person  and  property.  It  is  this 'right  on  the  part  of 
the  public  which  makes  the  use  of  the  land  by  the  company, 
upon  which  to  lay  its  rails  and  plant  its  depots  and  freight- 
houses,  a  public  use. 

Other  illustrations  might  be  given  to  show,  what  is  plain 
enough  without  them,  that  property  may,  under  certain  cir- 
cumstances, be  devoted  to  a  special  and  particular  public  use, 
and  yet  the  entire  public  be  permitted  to  use  it  or  have  access 
to  it  only  in  a  very  restricted  manner. 

These  observations  bear,  I  think,  upon  the  act  which  the 
defendants  assail.  If  the  pier  or  dock  is  leased  to  a  lessee, 
the  public  necessarily  is  itself,  to  the  extent  of  the  possession 
of  .the  lessee,  excluded  from  the  possession  of  it.  At  the  out- 
set it  is,  however,  to  be  observed  that  the  act  of  1871,  as  set 
forth  in  section  716  of  the  consolidation  act,  does  not  pro- 
vide that  all  the  piers  and  docks  when  owned  by  the  city  shall 
be  leased  to  the  highest  bidder  at  public  auction,  or  at  all. 
The  property  may  not  be  leased  to  any  one.  It  is  to  rest  in 
the  discretion  of  the  corporation  whether  a  lease  of  any  por* 
tion  shall  be  effected.  It  cannot,  therefore,  be  said  at  present 
that  the  property  required  in  these  proceedings  will  ever  be 
leased,  and  hence  it  could  not  be  affirmed  that  the  property 
was  to  be  taken  for  private  use,  as  such  expression  is  construed 
by  counsel  for  defendants.  And  when  we  come  to  examine 
the  provisions  and  effect  of  the  statute  under  consideration  as 
to  exclusive  use  for  special  kinds  of  commerce  and  the  leasing 
of  piers  to  lessees,  we  must  consider  the  nature  of  the  property 
which  is  to  be  so  used  or  leased,  and  the  object  and  purpose 
of  such  use  must  be  viewed  in  connection  with  the  whole  of 
the  property  of  like  nature  under  the  control  and  ownership 
of  the  city. 
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The  legislation  regarding  the  water-front  of  the  city  of  New 
York  has  been  quite  frequently,  of  late  years,  under  examina* 
tion  in  this  court. 

The  legislature  conferred  upon  the  city  by  a  series  of  early 
statutes  general  authority  to  construct  wharves,  and  the  sys- 
tem adopted  was  for  the  city  to  convey  the  land  under  water 
to  individuals,  and  they  were  required  to  fill  up  such  land  and 
construct  wharves,  and  the  right  to  collect  wharfage  was  at 
the  same  time  conferred  upon  them.  The  lands  under  water 
were  conveyed  to  the  city  in  fee,  by  acts  of  the  legislature,  and 
by  charters  and  grants,  to  enable  the  city  to  fill  in  such  lands 
itself,  or  to  procure  others  to  do  it,  as  the  interest  of  the  city, 
or  in  other  words,  the  demands  of  commerce,  might  require: 
Langdon  v.  Mayor  etc,,  93  N.  Y.  129. 

This  continued  the  general  policy  of  the  city  and  the  state 
for  a  number  of  years.  The  state  itself  owed  a  duty  to  its 
own  citizens  to  provide  adequate  means  for  the  carrying  on  of 
the  commerce  which  was  sure  to  come  to  the  one  great  seaport 
within  its  borders.  That  duty,  as  was  observed  by  Finch,  J., 
in  WiUiaTM  v.  Mayor  ete,y  105  N.  Y.  419,  436,  it  early  imposed 
upon  the  city  and  the  citizens,  by  whom  it  has  steadily  been 
performed  at  great  cost.  In  1871  the  legislature  changed  en- 
tirely the  general  system  by  which  this  duty  of  building  bulk* 
heads,  docks,  and  piers  had  theretofore  been  performed. 

Instead  of  devolving  upon  private  owners  the  duty  of  build* 
ing  such  structures,  and  giving  to  private  individuals  the 
right  to  collect  wharfage,  a  general  and  vast  system  was  pro* 
Tided  for  by  the  act  of  1871,  chapter  574.  That  system  in- 
volved the  adoption  of  a  plan  for  the  building  of  bulkheads 
and  piers  by  the  city  itself  along  the  whole  water-front 
washed  by  the  two  rivers,  and  the  collection  of  wharfage  by 
the  city  as  compensation  for  their  use.  In  the  opinion  of  the 
legislature  the  time  had  come  when  the  duty  to  furnish  facii* 
ities  for  commerce  should  no  longer  be  performed  by  the 
action  of  private  owners,  and  the  right  to  collect  wharfage 
should  no  longer  reside  with  them,  but  should  be  reposed  in 
the  municipality  which  was  to  provide  for  the  growing  neces- 
sities of  a  commerce  that  was  advancing  with  almost  unheard 
of  rapidity.  The  steps  which  were  to  be  taken  as  provided 
by  the  legislation  of  1871  have  already  been  alluded  to  in 
detail  in  the  oases  above  cited,  and  in  Kingdand  v.  Mayor  ete^ 
110  N.  Y.  569,  and  it  is  onaecessary  to  repeat  them  here. 
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The  adoption  of  the  plan  spoken  of  contemplated  the  pur- 
ohage  or  erection  and  the  poBsession  and  ownership  by  the 
eity  of  a  great  namber  of  piers,  to  the  exclusion  of  all  private 
ownership,  and  built  in  accordance  with  such  plan  and  in  a 
manner  uniform  with  an  exterior  line  adopted  by  the  city  as 
and  for  a  bulkhead  line.    In  1871  the  transportation  of  per- 
sons and  property  from  and  to  foreign  ports  by  steamships 
had  even  then  grown  to  such  dimensions  in  the  city  of  New 
York  that  it  became  practically  impossible  to  transact  the 
commercial  business  of  the  port  unless  these  steamships  had 
permanent  piers  at  which  they  could  load  and  unload  their 
cargoes,  and  their  numbers  had  become  so  great  that  not  only 
were  permanent  piers  a  necessity,  but  the  exclusive  and  en« 
tire  poeaession  of  such  piers  had  also  become  so  necessary 
that  it  was  impossible  to  think  of  doing  the  business  which 
was  to  be  transacted  unless  such  exclusive  use  were  in  some 
way  provided.    To  minister  to  the  necessities  of  commerce  by 
providing  fit  and  proper  places  in  a  seaport  where  ships  can 
be  loaded  and  unloaded  with  all  proper  facilities  is  a  public 
duty  owing  by  the  state,  and,  through  it»  by  the  municipality 
which  governs  and  controls  the  port    The  only  standard  by 
which  to  judge  of  the  extent  of  the  duty  consists  in  the  neces* 
sities  of  the  business.    If  a  permanent  pier  and  an  exclusive 
right  to  its  use  be  a  necessity  of  those  large  steamship  lines, 
without  which  business  cannot  be  properly  transacted,  and  in 
the  absence  of  which  the  steamers  will  be  sent  across  the 
river  to  New  Jersey,  or  to  some  other  port,  then  the  duty  rests 
with  the  state  or  municipality  to  furnish  such  quarters,  for  a 
fair  compensation,  or  else  the  state  is  bound  to  permit  the 
steamship  companies  to  obtain  such  accommodations  from 
private  owners.    Having  undertaken  the  duty  imposed  upon 
it  by  the  state  to  provide  such  accommodations  as  the  inter- 
ests of  commerce  fairly  require,  all  appropriate  acts  by  the 
city  done  in  the  performance  of  that  duty  are  for  a  public 
purpose. 

Land  which  is  thus  taken  is  taken  for  a  public  use,  although 
eome  portion  of  all  the  land  actually  used  may  be  thereafter, 
in  the  discretion  of  the  city,  divided  off  and  placed  in  the  ex- 
clusive possession  of  a  lessee  for  the  sole  purpose  of  using  it 
in  the  transaction  of  the  necessary  business  connected  with 
the  loading  and  unloading  of  passengers  and  cargoes  of  ships 
imd  steamers. 
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If  the  necessity  for  exclusive  nse  enst,  such  neceesity 
ought  to  be  recognized  by  the  city,  and  the  attempt  to  supply 
such  necessity  is  an  attempt  to  fulfill  a  public  duty.  The 
fact  of  exclusive  use  by  the  lessee  must  be  considered  with 
reference  to  all  the  other  property  of  a  like  nature  possessed 
by  the  city,  and  at  which  all  necessary  and  proper  facilities 
may  be  afforded  for  the  remainder  of  the  commerce  of  the 
port  If  an  act  should  be  passed  which  provided  for  tlie 
ownership  by  the  city  of  all  the  piers  and  docks  in  the  port 
already  erected  or  thereafter  to  be  built,  and  also  directed  the 
leasing  thereof  by  the  city  to  one  steamship  company,  so  that 
there  would  result  a  total  Exclusion  of  all  other  steamers  or 
ships,  it  seems  to  me  that  the  city  could  acquire  no  land  in 
invitum  for  the  purpose  of  owning  or  building  piers  or  docks 
to  be  thus  let.  It  would  then  indeed  be  the  case  of  an  attempt 
to  take  private  property  for  private  purposes.  Such  an  act 
would  not  be  a  regulution,  but,  in  effect,  it  would  be  a  wanton 
attempt  at  the  destruction  of  our  commercial  interests  and 
power.  There  would,  in  that  event,  be  no  fulfillment  of  a 
public  duty,  but,  on  the  contrary,  the  perpetration  of  a  crime 
against  the  public,  and  the  interests  of  our  own  citixens. 

Neither  the  state,  nor  the  city  as  its  agent,  would  be  justified, 
to  say  the  least,  in  such  an  arbitrary  aouse  of  its  obligations 
to  the  civilized  and  commercial  world. 

Extreme  cases  may  always  be  imagined,  although  they 
should  have  but  little,  if  any,  legitimate  weight  in  an  argu- 
ment. The  act  under  consideration  is  not  of  such  a  charac* 
ter.  The  authority  to  lease  or  to  give  the  exclusive  use  of 
some  piers  for  specified  kinds  of  commerce  bears  no  relation 
in  fact  to  the  kind  of  legislation  just  spoken  of.  The  circum^ 
stances  surrounding  the  case  must  be  viewed  in  all  aspects. 
The  act  plainly  contemplates,  through  all  its  provisions,  the 
fact  that  there  will  always  remain  under  the  direct  control 
and  possession  of  the  city  sufficient  piers  and  docks  for  the 
accommodation  of  all  commerce  which  may  seek  our  port, 
and  which  has  no  special  pier  or  dock  leased  to  the  owner  of 
the  vessel  desiring  dock  facilities. 

Considering  the  large  extent  of  the  property  of  this  descrip- 
tion owned  and  to  be  owned  by  the  city,  together  with  the 
fact  that  there  is  no  absolute  direction  to  the  city  to  lease 
the  smallest  portion  thereof  to  any  one,  we  become  at  once 
convinced  that  the  leasing  which  will  be  actually  carried  on 
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under  this  mere  perrnission  will  amount  to  no  more  than  a 
special  regulation  of  the  manner  in  which  a  comparativelj 
small  {)ortion  of  the  whole  property  of  this  nature  owned  hy 
the  city  shall  be  used  for  the  legitimate  ends  of  commerce. 

This  mere  permission  to  use  property  by  leasing  it  to  others, 
when  tlie  whole  surrounding  circumstances  are  ex.imined, 
cannot  be  regarded  as  providing  for  its  private  use. 

When  used  by  lessees  under  the  facts  already  stated,  the 
use  is  a  public  one.  The  use  is  public  while  the  property  is 
thus  leased,  because  it  fills  an  undisputed  necessity  existing  in 
regard  to  these  common  carriers  by  water,  who  are  themselves 
engaged  in  fulfilling  their  obligations  to  the  general  public,  — 
obligations  which  could  not  otherwise  be  properly  or  effectu- 
ally  performed.  And  in  filling  the  necessity  for  such  accom- 
modations, the  city  or  the  state  is  only  performing  its  publie 
duty. 

For  these  reasons,  we  are  of  the  opinion  that  the  first  ob* 
jection  taken  to  the  granting  of  the  order  for  the  appointment 
of  commissioners  is  not  tenable. 

The  defendants'  second  ground  of  objection  is,  I  think, 
equally  fallacious. 

It  is  claimed  that  this  property  has  already  been  devoted 
to,  and  is  actually  occupied  for,  a  public  use,  and  that  it  is 
Dot  within  the  legislative  intent,  as  evidenced  by  the  general 
statutes  upon  the  subject^  that  any  land  thus  used  should  be 
condemned  for  dock  or  pier  purposes. 

The  general  rule  contended  for  by  the  defendant,  that 
property  devoted  to  one  public  use  will  not  be  regarded  as 
subject  to  the  right  of  condemnation  for  another  public  use, 
unless  the  statute  plainly  grants  such  right,  may  be  admitted 
to  the  full  extent  thus  stated.  It  is  not  necessary  that  the 
statute  should,  in  terms,  so  enact  A  necessary  implication 
arising  from  language  used  is  quite  sufiicient  in  this  as  in  other 
cases  for  the  purpose  of  an  enactment.  There  is,  however,  in 
this  statute,  a  clear  grant  in  terms  of  the  power  to  condemn 
all  wharf  property  in  New  York  City  to  which  the  city  has 
no  right  or  title,  and  also  any  rights,  terms,  easements,  and 
privileges  pertaining  to  any  wharf  property  in  the  city,  and 
not  owned  by  the  city:  Consolidation  Act,  sec.  715. 

We  think  this  is  a  sufficient  grant  of  power  to  include 
in  condemnation  proceedings  property  of  the  nature  de- 
scribed in  the  statute,  even  when  owned  by  a  railroad  or  a 
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gms  oompany,  and  used  by  the  company  for  landing  freight 
or  other  property.  The  property  to  be  taken  need  not  be 
necessary  for  the  purpose  of  building  a  pier  or  dodc  ae» 
cording  to  the  plan  adopted  by  the  city  officers.  The  act 
goes  much  farther  that,  and  includes  the  power  to  take  prop* 
erty  of  this  nature  belonging  to  private  individuals,  eo  that 
the  whole  wharf  property  may  belong  to  the  city.  In  build* 
ing  piers,  wharves,  docks,  etc.,  under  and  pursuant  to  the 
plan  adopted  by  the  commissioners  of  docks,  the  actual  build* 
ing  is  to  be  carried  on  pursuant  to  the  conditions  imposed 
by  section  714  of  the  consolidation  act,  without  interfering 
with  the  rights  or  property  of  any  other  person,  excepting 
as  therein  stated.  Further  power  is  then  given  by  sectioi^ 
716  of  the  same  act,  by  which  private  ownership  of  all  prop- 
erty of  this  nature  may  be  extinguished  and  converted  into^ 
ownership  by  the  city.  It  is  not  therefore  necessary  to  show 
that  the  land  proposed  to  be  taken  is  required  in  order  U> 
carry  out  the  building  of  any  particular  pier,  or  dock,  or  bulk* 
head,  under  the  plan  already  spoken  oL  It  may  be  required 
in  order  to  enable  the  city  to  carry  out  its  general  plan,  and 
to  extinguish  the  title  of  private  parties  to  certain  wharfage 
property,  and  to  acquire  the  same  for  the  city,  and  if  bo,  the 
statute  permits  the  acquisition  for  that  purpose. 

It  was  said  in  Kingtland  v.  Mayor  ete.y  110  N.  Y.  569,  that 
the  wharves  of  private  owners  were  to  be  purchased  under 
the  provisions  of  this  act,  or  taken  in  the  ordinary  manner  by 
proceedings  under  the  right  of  eminent  domain.  It  is  plain 
that  the  act  contemplated  the  purchase  or  condemnation  <^ 
this  kind  of  property,  without  reference  to  the  question  of  the 
particular  owners  of  the  same,  whether  they  were  private  in- 
dividuals or  corporations.  The  purpose  was  to  place  the 
ownership  of  all  property  of  this  natura  in  the  city  itself,  to 
which  the  whole  power  of  regulation  and  government  was  to- 
be  given.  We  agree  with  what  was  said  upon  this  subject  by 
the  learned  presiding  justice  who  delivered  the  opinion  of  the 
general  term  in  the  case  of  the  Consolidated  Gas  Company^ 
the  order  in  which  proceeding  is  among  those  herein  under 
review. 

As  to  the  third  ground  of  objection,  which  sets  up  that 
thero  has  been  no  real  attempt  at  an  agreement  upon  the 
price,  and  thattherofore  thero  is  no  inability  to  agree  set  forth,, 
we  can  add  nothing  to  what  has  alroady  been  said  in  the  su-^ 
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prame  oonrt  upon  that  subjeet,  and  for  the  reasons  therda 
expressed,  we  oonclnde  the  objection  to  be  nnfonnded. 

The  orders  shonld  therefore,  in  all  the  proceedings,  be 
aflBrmed,  with  costs.  ^__^ 

'  Smimiv  DoMADT.  —  Ai  to  the  ntoMsttlM  whtoh  will  Jnitlff  th«  •xwdm 
ef  •minenl  domain  in  regard  to  land  already  derotod  to  a  pablie  oae^  eeo  nolo 
ts  Appml  qf  Skarom  JTf  Ok,  9  Am.  St  Rep.  142-144. 


Babbbtt  V.  Palmbb. 

[1»  Nbw  Tobx,  88S.] 

^VBisDfiofioE  cp  8rATi  OovBT  OTMB,  Trsspass  OouumwD  OM  Lavd  Obked 
10  UiriraD  SvATHi.  —Where  Ctongrev  has  made  no  new  regnlatione 
tonehing  the  administration  of  jastiee  in  eiWl  oases  with  respect  to  ao- 
tioos  arising  within  territory  which  a  state  has  oeded  to  the  federal  gor- 
ecnment  for  the  pnrpoee  of  a  navy-yard,  the  laws  of  the  ataie  in  foroe  at 
the  tiuM  of  the  oeasion,  and  the  jurisdiction  of  Ite  oonrte  in  regard  to 
privnto  rights  and  remedies^  remain  nnohanged  and  nnaffseted  bf  the 
aetof 


Trespass.    The  oninion  states  the  ease. 

Jf.  £.  Towns  and  Henry  0.  De  Wiii^  for  the  appellant. 

Hugo  Hir$hf  for  the  respondent 

O'Brien,  J.  The  plaintiff  recovered  a  verdict  against  the 
defendants  in  an  action  alleging  a  trespass.  The  facts  are 
nndispnted,  that  in  Febmary,  1889,  the  defendant,  Palmer, 
leased  to  the  plaintiff  certain  booths  or  market-stands  in  the 
Wallabont  Market,  Brooklyn,  for  two  years,  and  that  the 
plaintiff  had  paid  to  him  the  rent  reserved  by  the  lease  np 
to  Jnly,  1889;  that  in  April,  1889,  the  defendants,  acting 
together  without  rights  took  poesession  of  the  stands,  ejected 
the  plaintiff  therefrom,  and  destroyed  or  converted  to  their 
own  nse  certain  fixtures  and  other  property,  and  have  ever 
since  exclnded  the  plaintiff  from  possession.  There  can  be 
no  doubt  that  the  general  jurisdiction  of  the  city  court  of 
Brooklyui  where  the  trial  was  had,  extends  to  actions  of  tres- 
pass such  as  this:  Code,  sees.  268,  3843.  The  only  question 
raised  at  the  trial  that  is  now  open  for  review  would  apply  to 
any  other  state  court  as  well  as  to  the  one  in  which  the  trial 
took  place.  The  loeu$  in  quo  was  originally  a  part  of  the 
Brooklyn  Navy-yard,  jurisdiction  of  which  had  been  ceded  to 
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the  United  States  by  chapter  355  of  the  Laws  of  1853.  The 
federal  authorities  subsequently  leased  a  part  of  the  land  ac- 
quired under  this  act  to  the  city  of  Brooklyn  for  a  market,  or 
at  least  permitted  the  city  to  use  it  for  that  purpose.  The 
authorities  of  the  city  leased  several  market  stands  to  the  de- 
fendant, Palmer,  and  he  sublet  some  of  them  to  the  plaintiff. 
At  the  close  of  the  evidence,  the  counsel  for  the  defendants 
moved  to  dismiss  the  complaint  on  the  ground  that  the  tres- 
pass complained  of  was  upon  territory  or  a  reservation  be- 
longing  to  the  United  States,  and  that  the  court  bad  no 
jurisdiction  of  the  action.  This  motion  was  denied,  and  the 
defendants  excepted.  The  verdict  of  the  jury  was  $1,520, 
and  while  the  general  term  might  very  properly  have  exer- 
cised its  pow6r  to  reduce  it,  we  cannot.  There  was  evidence 
for  the  consideration  of  the  jury,  and  under  such  circum- 
stances this  court  will  not  attempt  to  revise  their  action. 

There  can  be  no  doubt  that  an  action  of  trespass  qttarB 
dau9um  f regit  is  local  in  its  character,  and  the  courts  in  this 
state  have  no  jurisdiction  when  such  trespass  is  committed 
upon  lands  in  another  state:  Dodge  v.  CoWyy  108  N.  Y.  445; 
Cragin  v.  Lovell^  88  N.  Y.  258;  American  Union  Tel,  Co.  v* 
Middleton,  80  N.  Y.  408. 

The  jurisdiction  of  a  superior  city  court  is  always  presumed 
(Code,  sec.  266),  and  by  subdivision  3  of  section  263  of  the 
code,  the  city  court  of  Brooklyn  has  jurisdiction  of  all  such 
actions  as  this,  where  the  real  property  is  situated  within  the 
city,  or  where  the  defendant  is  a  resident  of  the  city,  or  where 
the  summons  is  personally  served  upon  the  defendant  therein. 
It  is  certain  that  all  these  conditions  exist  in  this  case.  The 
contention  of  the  learned  counsel  for  the  defendant  must 
therefore  rest  upon  the  proposition  that  the  state  has  no 
power  to  confer  jurisdiction  upon  its  courts  to  redress  injuries 
of  this  character  when  committed  upon  lands  acquired  by  or 
ceded  to  the  United  States.  The  power  of  the  federal  govern- 
ment to  acquire  lands  within  a  state  for  governmental  pur- 
poses cannot  be  so  exercised  as  to  dismember  the  state,  and 
separate  a  part  of  its  territory  from  its  jurisdiction.  When 
the  lands  are  acquired  by  the  exercise  of  the  power  of  emi- 
nent domain,  the  United  States  becomes  simply  an  ordinary 
proprietor,  and  the  jurisdiction  and  authority  of  the  state  over 
the  lands  remain  unchanged,  except  so  far  as  their  use  for 
the  purpose  of  executing  the  powers  of  the  general  govern* 
ment  necessarily  remove  them  from  the  domain  of  state  an- 
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thority.  But  it  has  been  held  that  the  state  may  cede  to  the 
general  government  political  jurisdiction  over  such  lands,  and 
then  Congress  has  the  power  to  legislate  in  regard  to  them. 
We  are  not  disposed  to  hold  that  even  then  the  judicial  power 
of  the  courts  of  this  state  would  be  powerless  to  redress  pri- 
vate injuries  committed  thereon,  or  that  the  injured  party 
would  be  compelled  to  seek  justice  in  some  other  jurisdiction. 

The  state  did  cede  such  political  authority  to  the  federal 
government  with  respect  to  the  lands  in  question,  with  certain 
reservations.  Congress  has  not,  however,  made  any  new  reg- 
ulations touching  the  administration  of  justice  in  civil  cases 
with  respect  to  actions  arising  therein,  and  until  some  such 
regulations  have  been  made,  the  municipal  law  of  the  state 
for  the  protection  and  enforcement  of  private  rights  through 
the  courts  remains  unchanged:  Chicago  etc.  Ry  Co.  v.  Mc- 
Olinn,  114  U.  S.  642;  Fort  Leavenworth  R.  R.  Co.  v.  Lowe^  114 
U.  S.  525. 

The  oession  of  territory  by  one  sovereignty  to  another  does 
not  abrogate  the  laws  in  force  at  the  time  of  the  cession  for 
the  administration  of  private  justice.  Not,  at  least,  until  the 
new  sovereignty  has  abrogated  or  changed  them  do  such  laws 
cease  to  operate,  except,  possibly,  so  far  as  they  may  be  in 
conflict  with  the  political  character,  institutions,  and  consti- 
tution of  the  government  to  which  the  territory  is  ceded.  Mr. 
Justice  Field,  in  the  supreme  court  of  the  United  States,  in 
the  case  of  Chicago  etc.  R^y  Co.  v.  McOlinnj  114  U.  S.  542,  stated 
the  rule  of  international  law  on  this  subject  as  follows:  '*  It 
is  a  general  rule  of  public  law,  recognized  and  acted  upon  by 
the  United  States,  that  whenever  political  jurisdiction  and 
legislative  power  over  any  territory  are  transferred  from  one 
nation  or  sovereign  to  another,  the  municipal  laws  of  the 
country — that  is,  the  laws  which  are  intended  for  the  pro- 
tection of  private  rights — continue  in  force  until  abrogated  by 
the  new  government  or  sovereign.'' 

As  nothing  has  been  done  by  Congress  to  displace  the  laws 
of  this  state,  and  the  jurisdiction  of  its  courts  in  regard  to 
private  rights  and  remedies  with  respect  to  the  lands  ceded 
for  the  purpose  of  a  navy-yard  in  Brooklyn,  these  matters  re- 
main unaffected  by  the  act  of  cession. 

The  judgment  should  therefore  be  af&rmed. 

In  thb  oasv  of  Fori  Leavemoorth  R,  R.  Co.  t.  Lowe,  114  U.  S.  525,  it  ww 
Md  that  a  state  might  cede  exolusire  jurisdiction  to  the  United  States  over 
a  tract  of  land  within  its  limits  in  a  manner  not  prescribed  in  the  constitii- 
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tion  of  fhe  Unitod  SUtes,  and  that  it  might  presoribe  any  oonditiona  to  anch 
cession,  not  inconsistent  with  the  purposes  for  which  the  land  was  intended. 
Ckieago  9te.  J?V  Co,  ▼.  McOUnn,  114  U.  S.  642,  affirms  the  doctrine  of  the 
loading  case,  that  where  land  is  ceded  by  a  state  to  the  Unitod  States^  the 
mnnioipal  laws  of  the  state  oontinne  in  force  until  abrogated  by  the  United 
States,  as  to  so  much  as  is  not  used  by  the  United  States  for  its  forts,  baild« 
lags,  and  other  noedfnl  pnrposes.  See  also  Amerktm  Im§.  Olx  ▼•  Carter,  I 
Peti  51  If  for  a  diienssion  of  this  subject. 


Hudson  Riybb  Telephonb  Company  v.  Watbb- 
vlibt  tuenpikh  and  railway  company. 

(185  Nbw  York,  888.] 

ha/jntirr  rsoM  Liabtlitt  or  CoBPORATioir  dobs  not  Extbhd  to  Aon 
Ultra  Virbs.  — The  immnnity  from  liability  of  a  corporation  exercis- 
ing a  delegated  authority  for  the  public  benefit  for  a  private  injury, 
where  the  damage  sustained  is  the  result  of  the  proper  exercise  of  the 
power  or  priTilege  conferred  by  law,  does  not  extend  to  acts  that  are 
Mitra  vjrea,  or  that  are  equivalent  to  a  confiscation  or  condemnation  of 
property  rights  of  the  citisen,  nnless  provision  is  made  for  due  compen- 
sation. 

BuoTRiorrr  as  Motiyb  Powbb  for  Strbbt-oars,  Authoritt  ov  Coir- 
FAMT  to  Adopt.  ^~  Where  a  statute,  enacted  before  the  introdnction  of 
electricity  as  a  propelling  force,  authorises  a  corporation  to  construct  a 
street-railroad,  and  to  operate  it  by  any  mechanical  or  other  power  ex- 
eept  steam,  such  company  has  antbority,  upon  obtaining  the  consent  of 
the  proper  municipal  authorities,  to  adopt  electricity  as  a  motive  power, 
and  to  place  in  the  streets  the  apparatus  and  fixtures  necessary  for  its 
practical  and  efficient  use.  Such  statute  is  not  to  be  limited  to  such 
method^  of  operating  street-railroads  as  were  known  and  in  actual  use 
at  the  time  of  its  passage;  for  its  language,  literally  construed,  includes 
undiscovered  as  well  as  existing  modes  of  operation.  Nor  is  the  com- 
pany irrevocably  bound  by  the  choice  of  motive  power  first  made  by  it 
after  the  enactment  of  the  statute. 

nBAPHONB,  TRANsmssiON  ov  Mbssaobs  bt,  Authoribbd  bt  Statutb 
BOB  Inoobforatiob  uf  Tblborafh  Gokpaht.  — The  form  oi  transmit- 
ting messages  by  telephone,  through  the  medium  of  an  dectrio  current 
passing  over  extended  wires,  is  authorized  by  a  statute  for  the  incorpo* 
ration  of  telegraph  companies,  although  when  the  act  was  passed  such 
form  of  communication  was  unknown. 

H0HIOIFAL   OORPORATIOB,  RlORT  OF,  TO    IhFOSB    RbSTRIOTIONS  OH  FrAV* 

OHisB  'or  Strbbt-railwat  GoicPAVT.  ^  Where  a  street-railway  com- 
pany is  authorized  by  the  statute  under  which  it  was  built  and  operated 
to  select  and  adopt  a  new  method  of  propelling  its  cars,  the  municipal 
corporation,  having  the  right  to  regulate  the  use  of  the  streets  over  which 
the  cars  of  the  company  run,  has  the  power  to  impose  such  reasonable 
conditions  upon  the  company's  enjoyment  of  its  franchises  as  in  their 
Judgment  the  interests  of  the  public  seem  to  require.  Their  authority 
in  this  respect  is  coincident  in  extent  with  the  oompany's  right  of  selec- 
tion. 
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fiTBKBT     SURTACS    RaILKOAD    AoT    HOT    APPLIOABLK   TO    RoAD    CHAI^GED 

FROM  H0R8B  TO  Electric  Motivb  Fowbr.  —  A  street-railway  company 
having  the  right,  niider  the  statute  authorising  it  to  build  and  operate 
its  road,  to  change  its  motive  power  from  horse-power  to  electricity  ie 
not  aabjeet  to  the  provisions  of  the  street  rarface  railroad  act,  reqnir* 
lug  the  approval  of  the.railroad  commissioners  and  the  consent  of  the 
oirners  of  one  half  in  value  of  the  property  abutting  on  the  streets, 
■inoe  it  oomes  within  the  saving  cUuse  in  that  act,  which  declares  that 
the  act  shall  not  interfere  with,  repeal,  or  invalidate  any  rights  thereto- 
fore acquired,  and  inchoate  as  well  as  perfected  rights  are  saved  by  that 
provision. 
Stbxst,  Appropbiatioh  aw,  to  Fukposb  Othbr  than  Public  Passagb, 
SuBORDnrATB.  —  Since  the  primary  and  dominant  purpose  ef  a  street  ia 
for  public  passage,  any  appropriation  of  it  by  legislative  sanction  to 
other  objects  must  be  deemed  to  be  in  sa1y»rdination  to  this  use,  unless 
a  contrary  intent  is  clearly  expressed.     And  therefore  the  inconvenience 
or  loss  which  others  may  suffer  from  the  adoption  of  a  mode  of  locomo- 
tion authorised  by  law,  which  is  carefully  and  skillfully  employed,  and 
which  does  not  destroy  or  impair  the  naefnlness  of  a  street  as  a  public 
way,  is  not  sufficient  cause  for  a  recovery,  unless  there  is  some  statvle 
which  makes  it  actionable. 
Tblxphohb  Coif  pant  mot  EirrrrLBD  to  Rbstraik  Strbbt-railwat  Oou- 
PAHT  from  Propbllino  Cars  bt  ELBcrBiorrr.  —  A  telephone  com- 
pany operating  its  lines  under  a  franchise  granted  and  accepted  upon 
the  express  condition  that  the  maintenance  of  its  lines  shall  not  prevent 
the  adoption  of  any  safe,  conrenient,  and  expeditious  mode  of  travel  is 
not  entitled  to  an  injunction  to  restrain  a  street-railway  company  from 
operating  its  road  by  the  single-trolley  system  of  electrical  propulsion, 
a  system  found  to  be  the  best  yet  devised,  and  neither  prejudicial  to 
public  health  nor  dangerous  to  human  life,  since  the  former  company  is 
not  using  the  streets  for  any  of  the  purposes  to  which  they  have  been 
dedicated  ss  public  highways,  while  the  latter  company  is  occupying 
them  in  such  a  manner  as  to  expedite  pnblio  travel  and  promote  the 
public  use  to  which  they  were  originally  devoted. 

RlOHT  OF  PaSSAOB    THROUGH    StRBBTS,    FOSIT    IN  WhIOH    8HAU.    BB    Bn- 

JOTBD  CANNOT  BB  QuBSTiONBD  WHXN.  —  Where  s  telephone  company 
has,  by  the  manner  in  which  it  has  elected  to  use  its  franchise,  accorded 
to  the  public  the  unrestricted  right  of  passage  through  the  public  streets^ 
it  cannot  question  the  form  in  which  such  right  shall  be  enjoyed,  so  long 
as  it  is  of  lawful  origin  and  is  utilised  with  proper  care  and  skill. 
Motion  fob  Extra  Allow anob  of  Oovn,  Duty  of  Coubt  to  Dispon 
OF.  —Where,  in  an  action  for  an  injunction,  the  defendant  makes  a  mo* 
tion  for  an  extra  allowance  of  costs,  if  the  right  sought  to  be  enjoined 
has  a  money  value,  and  there  is  any  evidence  to  establish  such  ralue^ 
the  court  has  jurisdiction  to  entertain  the  motion,  and  it  is  ito  duty  to 
exercise  its  discretion,  and  dispose  of  the  motion  upon  ito  meritn 

Action  by  the  plaintifT  to  restrain  the  defendant  firom  oper- 
ating ito  street-railroad  by  means  of  an  electric  motor,  on  tha 
ground  that  it  will  cause  great  and  irreparable  injury  to  plain* 
tiff's  telephone  system  and  service.  Plaintiff  was  incorpo* 
rated  in  1888,  under  the  act  of  1848.    The  defendant  was  in- 
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corporated  in  1828  as  a  turnpike  company.  In  1862,  it  wa» 
authorized  by  an  act  of  the  legislature  to  construct  and  main- 
tain railroad  tracks  on  its  turnpike  road,  and  to  extend  the 
same  through  the  villages  of  West  Troy  and  Cohoes,  the  town 
of  Watervliety  and  into  the  city  of  Albany,  and  with  the  con- 
sent of  and  under  such  restrictions  as  might  be  deemed  proper 
by  the  common  council  of  the  city  to  extend  and  maintain 
its  tracks  through  Broadway,  in  said  city,  to  the  south  ferry^ 
and  to  operate  its  road  by  **  any  mechanical  or  other  power 
•  •  •  •  which  the  said  company  may  choose  to  employ.''  The 
consent  was  obtained  and  defendant's  track  laid,  and  the  road 
operated  by  horse-power  until  1889.  In  June,  1889,  the  com- 
mon council  of  the  city  gave  the  defendant  permission  to  use 
the  single-trolley  system  of  electric  propulsion,  and,  prior  to 
the  commencement  of  this  action,  it  had  fitted  up  its  road  for 
operation  by  that  system.  The  defendant  necessarily  used  a 
powerful  current  of  electricity,  some  of  which  escaped  and 
passed  through  the  earth  and  other  conductors,  and  affected 
the  plaintiff's  lines,  frequently  rendering  their  use  difficult 
and  unsatisfactory,  and  many  times  impossible.  Other  fiacts 
appear  from  the  opinion. 

John  S,  Wise  and  Marcus  T,  Hwi,  for  the  appellant 

Edwin  A.  CowUryman  and  John  A,  Delehantyf  for  the  re 
spondent. 

Maynabd,  J.  All  the  injuries  of  which  the  plaintiff  oono* 
plains  are  due  to  the  adoption  by  the  defendant  of  the  single- 
trolley  system  of  electric  propulsion.  It  becomes,  therefore^ 
of  the  first  importance  to  determine  whether  this  change  of 
motive  power  was  authorized  by  law.  The  plaintiff  makes  a 
vigorous  attack  upon  the  right  of  the  railway  company  to  the 
enjoyment  of  such  a  franchise,  and  urges  many  grounds  in 
support  of  its  position.  We  cannot  assent  to  the  argument  of 
the  learned  counsel  for  the  defendant  that  the  determination 
of  this  question  is  immaterial,  because  the  state  alone,  by  its 
attorney-general,  can  bring  suit  for  a  usurpation  of  corporate 
powers,  or  because  ordinarily  the  local  authorities  must  prose* 
cute  for  an  unlawful  obstruction  of  the  streets  not  involving 
the  appropriation  of  private  property.  In  the  case  of  a  cor- 
poration exercising  a  delegated  authority  for  the  public  benefit, 
the  actionable  quality  of  a  private  injury  resulting  therefrom 
may  depend  upon  the  legislative  will,  and  the  aggrieved  party 
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may  be  without  remedy  if  the  damage  sustained  is  the  result 
of  the  proper  exercise  of  a  power  or  privilege  conferred  by 
law,  and  a  right  of  action  is  not  given  by  express  enactment. 
This  immunity  from  liability  does  not,  however,  extend  to  acts 
which  are  vUra  vires,  or  which  are  equivalent  to  a  confisca- 
tion or  condemnation  of  the  property  rights  of  the  citizen, 
unless  provision  is  made  for  due  compensation.  If  the  sov- 
ereign power  has  never  granted  to  the  defendant  the  right  to 
make  use  of  electricity  in  the  traction  of  its  cars  in  the  streets 
of  Albany,  it  must  respond  to  the  plaintiff  and  to  all  others 
whose  lawful  pursuits  are  invaded  by  its  illegal  procedure. 

But  we  think  it  is  clear  that  under  the  act  of  1862,  chapter 
2S3,  and  the  ordinances  of  the  common  council  of  the  city,  the 
defendant  was  invested  with  the  authority  to  adopt  this  method 
of  transportation,  and  to  place  in  the  streets  in  question  the 
apparatus  and  fixtures  necessary  for  its  practical  and  efficient 
use.  The  choice  of  a  motive  power  is  not  expressly  limited  in 
the  statute,  except  by  the  exclusion  of  the  force  of  steam.  It 
is  not  impliedly  limited,  except  that  the  power  selected  must 
not  be  of  such  a  kind  or  require  such  a  mode  of  application  as 
will  make  it  a  public  i^iisance,  or  render  the  passage  of  the 
streets  unsafe  or  dangerous  for  travelers  availing  themselves 
of  the  ordinary  means  of  locomotion. 

The  report  of  the  referee  removes  all  doubt  with  reference 
to  the  safety  and  practical  usefulness  of  the  system  adopted 
by  the  defendant.  He  finds,  in  substance,  that  it  is  the  most 
efficient  and  economical,  and  the  best  thus  far  devised,  and 
less  liable  to  accidents,  through  the  displacement  of  machin- 
ery, than  any  other  trolley  system;  that  it  subserves  the  pub- 
lic interests  and  satisBes  the  public  wants  with  respect  to 
transportation;  that  it  is  not  prejudicial  to  the  public  health 
or  dangerous  to  human  life;  and  that  no  other  system  of  elec- 
tric propulsion  of  cars  has  thus  far  been  demonstrated  to  be 
as  practicable,  effective,  and  advantageous,  both  to  the  public 
and  to  private  interests,  as  the  overhead,  single-trolley  system. 

As  the  evidence  is  not  contained  in  the  record,  these  find- 
ings must  be  deemed  to  have  been  supported  by  competent 
proofs,  and  they  leave  no  room  for  the  contention  that  the  use 
of  this  system  is  unsafe,  or  dangerous,  or  in  any  degree  a 
public  nuisance. 

The  act  of  1862  cannot  properly  be  limited  to  such  methods 
of  operating  street  surface  railways  in  cities  as  had  then  been 
invented  and  were  then  in  actual  use.    The  words  of  the  stat- 
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ute  are  to  be  interpreted  according  to  their  natural  and  obvi- 
ous meaning,  and  as  the  terms  employed  are  not  ambiguous, 
extrinsic  facts  are  not  available  to  restrict  the  authority  which 
it  plainly  confers.  The  language,  literally  construed,  includes 
undiscovered  as  well  as  existing  modes  of  operation.  Elec- 
tricity, as  a  natural  and  applied  force,  was  then  well  known, 
and  it  is  reasonable  to  infer  that  its  adaptation  as  a  propelling 
power  was  even  then  anticipated.  It  would  be  an  unjust  re- 
flection upon  the  wisdom  and  intelligence  of  the  law-making 
body  to  assume  that  they  intended  to  confine  the  scope  of 
their  legislation  to  the  present,  and  to  exclude  all  considera- 
tion for  the  developments  of  the  future.  If  any  presumption 
is  to  be  indulged  in,  it  is  that  general  legislative  enactments 
are  mindful  of  the  growth  and  increasing  needs  of  society,  and 
they  should  be  construed  to  encourage,  rather  than  to  embar- 
rass, the  inventive  and  progressive  tendency  of  the  people. 
The  application  by  the  defendant  for  this  new  grant  of  power 
must  have  reminded  the  legislature  that  in  thirty  years  its 
original  franchise  of  a  turnpike  way  had  proved  inadequate 
for  the  wants  of  a  thickly  populous  community,  and  it  could 
not  have  failed  to  perceive  that  in  i^ike  period  of  time  the 
operation  of  street-oars  by  horse-power  might  become  obsolete 
or  undesirable.  It  therefore  wisely  provided  for  the  occur- 
rence of  such  an  emergency. 

It  is  not  to  be  denied  that  it  is  a  sound  rule  of  statutory 
construction  which  permits  nothing  to  be  taken  in  a  grant  of 
corporate  powers  that  is  not  plainly  expressed,  or  unequivo- 
cally given,  or  not  demanded  by  necessary  implication.  The 
defendant  claims  nothing  more;  but  the  plaintiff  endeavors 
to  cut  down  the  franchise  bestowed,  by  eliminating  from  the 
statute  the  general  words  of  the  grant  As  in  1862  these  rail- 
ways were  run  exclusively  by  animal-power,  the  provision  in 
section  4  of  the  act  which  authorizes  the  defendant  to  adopt 
any  mechanical  or  other  power,  or  the  combination  of  them, 
which  it  might  choose  to  employ,  except  steam,  was  superflu- 
ous, if  its  range  of  selection  is  to  be  confined  to  the  motive 
forces  which  had  then  been  discovered  and  employed.  The 
history  of  plaintiff's  franchise  is  instructive  upon  this  point 
It  is  an  intruder  in  the  public  streets,  and  not  possessed  of 
any  property  rights  which  a  court  of  equity  can  be  invoked  to 
protect,  if  the  canon  of  construction  which  it  insists  upon  ap- 
plying to  the  grant  of  the  defendant's  franchises  shall  be 
allowed  to  prevaiL    It  is  incorporated  under  the  act  of  1848| 
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chapter  265,  providing  for  the  formaiioQ  of  telegraph  com* 
paniee.  At  that  time,  and  for  twenty  years  afterwards,  the 
art  of  telegraphy,  as  known  and  practiced,  did  not  include  the 
transmission  of  human  speech  by  means  of  the  telephone  over 
wires  strung  upon  poles.  But  it  has  been  held  in  other  states 
and  countries,  and  as  we  think  rightly,  that  this  form  of  trans- 
mitting messages  through  the  medium  of  an  electric  current 
passing  over  extended  wires  is  authorized  by  a  statute  for 
the  incorporation  of  telegraph  companies,  although  when  the 
act  was  passed  such  form  of  communication  was  unknown: 
WxBconrin  Telephone  Co.  v.  Oshkosh^  62  Wis.  32;  Cumberland 
Telephone  etc.  Co.  v.  United  Electric  Ry  Co.,  42  Fed.  Rep.  273; 
Attomey-General  v.  Edison  Telephone  Co.y  L.  R.  6  Q.  B.  D.  244. 

It  would  also  be  a  narrow  and  illiberal  construction  of  the 
statute  to  hold  that  the  defendant  was  irrevocably  bound  by 
the  choice  of  a  motive  power  made  in  1862.  It  then  selected 
the  only  practicable  one,  but  the  authority  to  employ  others 
was  not  thereby  exhausted.  It  was  a  continuing  privilege, 
and  was  intended  to  be  potential  whenever  and  as  often  as 
the  means  of  public  travel  might  be  improved  or  facilitated 
by  its  exercise.  Equally  flexible  was  the  power  given  to  the 
common  council  of  the  city  to  impose  such  reasonable  condi- 
tions upon  the  enjoyment  by  the  defendant  of  the  franchises 
of  a  street-railway  company  as,  in  their  judgment,  the  inter- 
ests of  the  public  seemed  to  require.  Their  authority,  in  this 
respect,  was  coincident  in  extent  with  the  company's  right  of 
selection.  They  could  limit  the  municipal  assent  to  a  railroad 
operated  in  a  specified  way,  as  they  did  by  the  ordinance  of 
1862,  and  while  that  remained  unmodified,  no  other  method 
could  be  lawfully  used,  and  they  could,  by  a  subsequent  ordi- 
nance, as  in  1889,  authorize  the  necessary  changes  to  be  mads 
in  the  equipment  of  the  streets  for  the  introduction  of  elec« 
tricity  as  a  propelling  force.  This  power  is  fairly  inferable 
from  the  original  act,  and  may  also  perhaps  be  deduced  from 
the  provisions  of  the  city  charter,  which  authorize  them  to 
regulate  the  use  of  the  streets  by  railways. 

This  case  is  dearly  distinguishable  from  that  of  People 
Y.  Newton,  112  N.  Y.  896,  cited  at  length  by  plaintiff's 
counsel.  There  the  railroad  company  had  no  express  grant 
of  legislative  authority,  and  the  consent  of  the  munici[)ality 
was  refused.  It  attempted  to  override  the  local  authorities, 
and  compel  them  by  mandamus  to  give  their  approval  to  the 
opening  and  excavation  of  the  streets  for  the  purpose  of  sub- 
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fitituting  a  subsurface  mode  of  operation,  when  the  granting 
of  the  permission  plainly  involved  the  exercise  of  judgment 
and  discretion.  It  was  held  that  under  such  circumstances 
the  department  of  public  works  could  not  be  coerced  to  act 
favorably  upon  the  company's  application.  But  the  case  ia 
not  authority  for  the  broad  proposition  for  which  the  plain- 
tiff contends,  that  where  the  right  to  select  a  motive  power  is 
expressly  given,  and  is  not  limited  either  as  to  time  or  kind, 
and  a  selection  has  been  made  with  the  approval  of  the  city 
authorities,  the  company  cannot  subsequently  adopt  a  new 
and  better  system  of  propulsion  upon  obtaining  the  municipal 
consent  thereto. 

The  defendant  was  not  subject  to  the  provisions  of  section 
12  of  the  street  surface  railroad  act  of  1884,  chapter  252,  as 
amended  by  chapter  531  of  the  Laws  of  1889,  requiring  the 
approval  of  the  railroad  commissioners  and  the  consent  of  the 
owners  of  one  half  in  value  of  the  property  abutting  upon 
the  streets. 

It  had  the  right  to  make  the  change,  under  the  act  of  1862, 
upon  obtaining  the  consent  of  the  common  council,  and  hence 
it  is  embraced  within  the  saving  clause  contained  in  section 
18,  which  declares  that  the  act  of  1884  shall  not  interfere 
with,  repeal,  or  invalidate  any  rights  theretofore  acquired 
under  the  laws  of  the  state  by  any  horse-railroad  company,  or 
affect  or  repeal  any  right  of  an  existing  street  surface  railroad 
company  to  construct,  extend,  operate,  and  maintain  its  road 
in  accordance  with  the  terms  and  provisions  of  its  eharter 
and  the  acts  amendatory  thereof.  Inchoate  as  well  as  per- 
fected rights  are  saved  by  such  a  provision:  New  York  Cable 
Co.  V.  Mayor  etc.,  104  N.  Y.  1. 

The  defendant's  authority  to  use  electrio  motors  in  the  pro- 
pulsion of  its  cars  in  the  streets  of  Albany,  and  to  operate  them 
by  the  single-trolley  system,  cannot  therefore  be  successfully 
questioned,  and  unless  some  actionable  damage  has  resulted^ 
or  will  result,  to  the  plaintiff  therefrom,  its  complaint  was 
properly  dismissed  by  the  trial  court 

There  is  no  question  of  prior  equities  involved.  It  is  a 
matter  of  strict  legal  right.  Neither  priority  of  grant  nor  pri* 
ority  of  occupation  can  avail  either  party.  The  plaintiff  has 
a  franchise  which  is  entitled  to  protection,  but  the  prime  diffi- 
culty it  encounters  grows  out  of  its  subordinate  character.  It 
has  been  given  and  accepted  upon  the  express  condition  that 
it  shall  not  obstruct  or  interfere  with  the  enjoyment,  by  the 
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defendant,  of  its  franchises.  The  plaintiff  is  not  using  the 
streets  for  one  of  the  purposes  to  which  they  have  been  dedi- 
cated as  public  highways,  while  the  defendant  is  occupying 
them  in  such  a  manner  as  to  expedite  public  travel,  and  pro* 
mote  the  public  use  to  which  they  were  originally  devoted. 
The  condition  contained  in  the  plaintiff's  grant  would  have 
beeu  implied  had  it  not  been  expressly  named. 

The  primary  and  dominant  purpose  of  a  street  is  for  publio 
passage,  and  any  appropriation  of  it  by  legislative  sanction  to 
other  objects  must  be  deemed  to  be  in  subordination  to  this 
use,  unless  a  contrary  intent  is  clearly  expressed.  The  incon- 
venience or  loss  which  others  may  suffer  from  the  adoption  of 
a  mode  of  locomotion  authorized  by  law,  which  is  carefully 
and  skillfully  employed,  and  which  does  not  destroy  or  impair 
the  usefulness  of  a  street  as  a  public  way,  is  not  sufficient 
cause  for  a  recovery,  unless  there  is  some  statute  which  makes 
it  actionable.  A  different  rule  prevails  if  there  has  been  an 
encroachment  upon  private  rights  to  the  extent  of  an  appro- 
priation of  private  property,  and  it  was  upon  this  ground  that 
the  decision  in  the  elevated  railroad  cases  was  placed:  Story 
V.  New  York  El.  R.  R.  Co.,  90  N.  Y.  122;  48  Am.  Rep.  146; 
Lahr  ▼•  Metropolitan  EL  R.  R.  Co.,  104  N.  Y.  268.  It  was 
there  held  that  an  abutting  owner  has  an  easement  of  light, 
air,  and  access  in  the  street  in  front  of  his  premises,  of  which 
he  cannot  be  lawfully  deprived  without  compensation,  by  the 
erection  and  use  of  an  elevated  railway  structure. 

But  the  plaintiff  has  no  easement  in  the  public  streets.  It 
is  there  by  virtue  of  a  legislative  grant,  revocable  at  the  pleas* 
ure  of  the  power  which  made  it,  constituting,  while  it  con- 
tinues, a  Tiduable  franchise,  which  is  recognized  as  property 
in  the  fullest  sense  of  the  term:  People  v.  O^Brien^  111  N.  Y. 
1;  7  Am.  8t  Rep.  684.  The  plaintiff's  title  to  this  property 
is,  however,  encumbered  by  a  condition  which  diminishes  its 
value,  and  it  cannot  rightfully  complain  of  the  burden  which 
it  has  voluntarily  assumed.  It  is  a  part  of  its  compact  with 
the  state  that  the  maintenance  of  its  lines  of  communication 
shall  not  prevent  the  adoption  by  the  public  of  any  safe,  con- 
venient, and  expeditious  mode  of  transit,  such  as  the  defend* 
ant's  system  has  been  shown  to  be.  It  is  not  deprived  of  any 
property  right,  but  is  simply  compelled  to  yield  the  subser- 
vience which  it  is  bound  to  render  under  the  charter  which 
gave  it  existence. 
These  considerations  necessarily  dispose  of  one  of  the  grounds 
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upon  whiob  the  plaintiff  claims  to  be  entitled  to  relief  firom 
the  special  injury  sustained  by  the  acts  of  the  defendant^ 
namely,  the  derangement  of  the  electric  currents  upon  its 
lines  of  wire  by  means  of  induction,  as  it  is  called,  in  elec- 
trical dynamics. 

It  seems  to  be  indispensable  to  the  successful  prosecution 
of  the  plaintiff's  business,  that  it  should  make  use  of  an  ex- 
ceedingly weak  and  sensitiye  current  of  electricity.  By  a  law 
of  electric  force,  not  clearly  defined  or  understood,  the  trans- 
mission of  a  powerful  current,  such  as  the  defendant  must  ose 
to  supply  motion  to  its  cars,  along  a  line  of  wire  parallel  with 
and  in  close  proximity  to  the*  plaintiff's  wires,  induces  upon 
the  latter  an  additional  current,  which  renders  the  operation 
of  the  plaintiff's  telephones  at  all  times  difficult,  and  some- 
times impracticable.  It  is  found  that  this  disturbance  cannot 
be  avoided  by  the  defendant  without  a  complete  change  of  the 
system  adopted,  and  the  use  of  motors  which  are  more  expen- 
sive, more  dangerous,  and  less  useful  and  efficient.  It  is 
obvious,  that  to  require  such  change  to  be  made  would  be  to 
grant  to  the  plaintiff,  by  a  decree  of  the  court,  that  which  the 
legislature  has  expressly  and  intentionally  withheld.  But  the 
plaintiff  is  exposed  to  another  danger  which  deserves  consid- 
eration. Its  system  of  communication  is  only  partially  estab- 
lished in  the  public  streets.  Its  telephones  are  located  upon 
the  premises  of  its  subscribers  and  patrons,  and  at  a  central 
exchange,  which  is  upon  private  property.  Its  instruments 
are  connected  by  branch  wires  with  the  main  wires  suspended 
upon  the  poles  in  the  streets.  To  render  their  respective  plants 
available,  both  parties  must  have  a  return  electric  current, 
and  both  use  the  earth  for  that  purpose.  The  plaintiff  grounds 
its  wires  upon  private  property,  and  in  many  cases  connects 
them  with  the  gas  and  water  pipes,  and  in  this  way  estab- 
lishes and  completes  its  required  circuit 

It  is  immaterial  whether  its  wires  are  grounded  upon  its 
own  property,  or  that  of  others  who  permit  the  plaintiff  to  so 
use  their  premises.  Its  possession  as  a  licensee  would  be 
lawful  while  the  license  continues.  The  defendant  allows  the 
electric  current  used  for  the  movement  of  its  cars  to  escape  or 
discharge,  at  least  in  part,  directly  from  the  rails  into  the 
ground,  from  whence  it  spreads  or  flows,  by  reason  of  the  con- 
ductivity of  the  earth,  upon  plaintiff's  grounded  wires,  and 
the  most  serious  loss  which  the  plaintiff  sustains  results  from 
this  cause,  which  is  scientifically  known  as  conduction.    The 
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defendant  insiBts  that  it  has  an  equal  right  with  plaintiff  to 
make  ase  of  this  property,  or  law  of  nature,  in  the  conduct  of 
its  business,  just  as  all  are  entitled  to  the  common  use  of  the 
air  and  the  light  of  the  heavens,  which,  in  a  certain  sense,  is 
undoubtedly  true.  But  the  defendant  does  something  more. 
It  does  not  leave  the  natural  forces  of  matter  free  to  act  un- 
affected by  any  interference  on  its  part.  It  generates  and 
accumulates  electricity  in  large  and  turbulent  quantities,  and 
then  allows  it  to  escape  upon  the  premises  occupied  by  the 
plaintiff,  to  its  damage. 

We  are  not  prepared  to  hold  that  a  person,  even  in  the 
prosecution  of  a  lawful  trade  or  business,  upon  his  own  land, 
can  gather  there  by  artificial  means  a  natural  element  like 
electricity,  and  discharge  it  in  such  a  volume  that,  owing  to 
the  conductive  properties  of  the  earth,  it  will  be  conveyed 
upon  the  grounds  of  his  neighbor  with  such  force  and  to  such 
an  extent  as  to  break  up  his  business,  or  impair  the  value  of 
his  property,  and  not  be  held  responsible  for  the  resulting  in- 
jury.    The  possibilities  of  the  manifold  industrial  and  com- 
mercial uses  to  which  electrticity  may  eventually  be  adapted, 
and  which  are  even  now  foreshadowed  by  the  achievements- 
of  science,  are  so  great  as  to  lead  us  to  hesitate  before  declar- 
ing an  exemption  from  liability  in  such  a  case.    It  is  difficult 
to  see  how  responsibility  is  diminished  or  avoided,  because 
the  actor  is  aided  in  the  accomplishment  of  the  result  by  a 
natural  law.    It  is  not  the  operation  of  the  law  to  which  the 
plaintiff  objects,  but  the  projection  upon  its  premises,  by  un- 
natural and  artificial  causes,  of  an  electric  current  in  such  a 
manner  and  with  such  intensity  as  to  materially  injure  its 
property.    It  cannot  be  questioned  that  one  has  the  right  to 
accumulate  water  upon  his  own  real  property  and  use  it  for  a 
motive  power;  but  he  cannot  discharge  it  there  in  such  quan- 
tities that,  by  the  action  of  physical  forces,  it  will  inundate 
his  neighbor's  lands  and  destroy  his  property,  and   shield 
himself  from  liability  by  the  plea  that  it  was  not  his  act,  but 
an  inexorable  law  of  nature,  that  caused  the  damage.    Except 
where  the  franchise  is  to  be  exercised  for  the  benefit  of  the 
public,  the  corporate  character  of  the  aggressor  can  make  no 
difference.    The  legislative  authority  is  required  to  enable  it 
to  do  business  in  its  corporate  form,  but  such  authority  carries 
with  it  no  lawful  right  to  do  an  act  which  would  be  a  trespass 
if  done  by  a  private  person  conducting  a  like  business.     If 
either  collects,  for  pleasure  or  profit,  the  subtle  and  impercep- 
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tible  electric  fluid,  there  would  seem  to  be  no  great  hardahip 
in  imposing  upon  it,  or  him,  the  same  duty  which  is  exacted 
of  the  owner  of  the  accumulated  water-power, — that  of  provid- 
ing an  artificial  conduit  for  the  artificial  product^  if  necessary 
to  prevent  injury  to  others. 

But  the  record  before  us  does  not  require  a  determination 
of  the  question  in  this  form.  The  use  which  the  plaintiff  is 
making  of  its  grounded  wires  is  a  part  of  its  system  of  tele- 
phonic communication  through  the  public  streets,  and  a  ne- 
cessary component  of  the  service  it  maintains  there  under  the 
permission  of  the  state,  and  is  subject  to  the  condition  that  it 
shall  not  incommode  the  use  of  the  streets  by  the  public.  It 
is  one  indivisible  franchise,  and  is  in  its  entirety  subservient 
to  the  lawful  uses  which  may  be  made  of  these  thoroughfares 
for  publie  traveL  In  this  respect  no  distinction  can  be  made 
between  the  injuries  resulting  from  induction  and  conduction. 

In  the  disposition  of  this  appeal  there  has  been  no  occasion 
to  make  any  application  of  the  rule  that  where  a  public  use 
authorized  by  law  takes  no  property  of  the  individual,  but 
merely  affects  him  by  proximity,  the  necessary  interference 
in  his  business  or  in  the  enjoyment  of  his  property  occasioned 
by  such  use  furnishes  no  basis  for  damages:  Radclijp$  Ex'n 
▼.  Mayor  etc.,  4  N.  Y.  195;  53  Am.  Dec.  357;  Bellinger  v.  New 
York  Genu  R.  R.  Co.,  28  N.  Y.  42;  Moyor  ▼•  New  York  etc 
R.  R.  Oo.^  88  N.  Y.  851;  Uline  v.  New  York  etc.  R,  R.  Co.^  101 
N.  Y.  98;  64  Am.  Rep.  661;  American  Bank  Note  Co.  ▼.  New 
York  etc.  R.  R.  Co.,  129  N.  Y  252.  Under  such  a  rule  it 
would  be  a  grave  question  whether  the  injuries  to  which  the 
plaintiff  was  subjected  would  not,  if  made  permanent,  consti- 
tute a  servitude  upon  its  property  which  could  not  be  imposed 
without  compensation,  provided  the  parties  were  occupying 
the  streets  upon  an  equal  footing.  As  was  said  by  Judge 
Andrews  in  Cogswell  v.  New  York  etc.  R.  R.  Co.,  103  N.  Y.  14, 
57  Am.  Rep.  701:  *'  It  is,  in  many  cases,  difficult  to  draw  the 
line,  and  to  determine  whether  a  particular  use  is  consistent 
with  the  duties  and  burdens  arising  from  vicinage,  or  whether 
it  inflicts  an  injury  for  which  the  law  affords  a  remedy." 

We  are  spared  the  task  of  discrimination  in  this  case  by 
reason  of  the  legal  attitude  which  the  plaintiff  has  assumed 
in  its  occupation  of  the  streets.  It  has  accorded  to  the  pub- 
lic, by  the  manner  in  which  it  has  elected  to  use  its  franchise, 
the  unrestricted  right  of  passage,  and  it  cannot  question  the 
form  in  which  such  right  shall  be  enjoyed^  so  long  as  it  is  of 
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lawful  origin  and  is  utilized  with  proper  oare  and  skill.  The 
defeadant's  mode  of  conveyance  of  passengers  is  of  this  char- 
•aoteTt  <u><l  the  plaintiff  can  no  more  justly  complain  of  its  loss 
from  this  source  than  it  could  if^  by  the  jarring  of  loaded 
vehioles  passing  up  and  down  Broadway,  its  delicate  and  sen* 
«itiTe  instruments  were  displaced  and  their  beneficial  use  im- 
paired or  destroyed. 

There  is  also  an  appeal  by  the  defendant  from  an  order 
'denying  a  motion  for  an  extra  allowance  of  costs.  The  decis* 
ton  of  the  court  below  was  placed  upon  the  ground  of  a  want 
of  power,  and  the  special  reason  assigned  was,  **  that  the  ao- 
tion  being  to  restrain  the  defendant  from  employing  a  particu* 
lar  system  only,  and  over  a  part  only  of  the  road,  the  franchise 
was  not  involved,  and  there  is,  therefore,  no  basis  on  which 
an  allowance  can  be  estimated." 

In  denying  the  motion  for  this  sole  cause  we  think  the  su« 
preme  court  erred.  The  subject-matter  of  the  controversy 
litigated  was  the  right  of  the  defendant  to  use  the  single- 
trolley  system  in  the  operation  of  its  road  upon  Broadway  and 
South  Ferry  Street,  and  the  prayer  for  relief  in  the  complaint 
is,  that  an  injunction  issue  '*  restraining  the  defendant  from 
operating  its  said  railroad  through  the  city  of  Albany  by  the 
electric  system  herein  described."  If  the  right  thus  sought 
to  be  perpetually  enjoined  has  a  money  value,  and  there  was 
any  evidence  in  the  moving  papers  tending  to  establish  such 
value,  the  court  had  jurisdiction  to  entertain  the  motion,  and 
it  was  its  duty  to  exercise  its  discretion,  and  dispose  of  the 
application  upon  its  merits.  We  have  examined  the  record 
sufficiently  to  satisfy  us  that  there  was  some  proof  of  this 
character. 

One  witness  testifies  that  the  right  of  the  defendant  to  run 
its  cars  by  electric  motors  upon  the  single-trolley  system  in 
the  city  of  Albany  is  worth  to  the  company  the  sum  of  at 
least  three  hundred  thousand  dollars,  and  as  against  the 
double-trolley  system,  or  any  other  known  system,  at  least 
seventy-six  thousand  dollars.  We  are  not  permitted  to  say 
how  much  this  and  other  similar  evidence  may  be  worth.  We 
are  dealing  exclusively  with  a  question  of  power.  Whether 
there  shall  be  any  allowance  at  all,  or  what  the  amount  of  it 
shall  be,  and  how  far  the  hardships  of  the  plaintiff's  situa- 
tion shall  affect  the  allowance,  if  at  all,  are  questions  primarily 
to  be  considered  by  the  special  term,  and  can  be  safely  in* 
trusted  to  its  determination.    The  authorities  cited  in  the 

Bs.  BMFn  Vol.  XXXL— M 


B50  People  v.  Caosa.  [New  York, 

opinion  of  the  general  term  were  all  cases  where  no  STidence 
was  presented  as  to  the  commercial  valae  of  the  right  or 
franchise  in  qaestion,  and  the  decision  was,  that  in  the  ab> 
sence  of  such  evidence  it  coald  not  be  presamed  to  haye  a 
particular  value.  The  just  inference  from  them  is,  that  if  such 
prooft  had  been  submitted  the  court  might  have  considered 
them  as  the  basis  of  an  allowance:  People  v.  Oeneeee  Valley 
Canal  R.  R.  Co.y  95  N.  Y.  666;  Conaugkty  v.  Saratoga  Co. 
Bank,  92  N.  Y.  401;  HeUman  v.  LaMrua,  12  Abb.  N.  C.  19. 

The  order  of  the  general  term  granting  a  new  trial  most 
be  reversed,  and  the  judgment  entered  upon  the  report  of  the 
referee  affirmed,  with  costs  in  all  courts. 

The  order  denying  the  motion  for  an  additional  allowance 
should  be  reversed,  with  costs,  and  the  motion  remitted  to 
the  supreme  court  to  be  there  heard  upon  its  merits. 
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Pboplb  V.  Gross. 

[U5  Maw  York.  588.] 

■zimADirsD  Vvomra  Triabls  ior  Cbims  Othbb  thav  Tbav  Nambd  nr 
Wabbaht  whin.  —  A  fugitive  from  joatioe,  anrreadarad  to  the  anthor- 
itiea  of  this  atate  apoa  their  demand,  panaant  to  the  oonatitation  and 
lawa  of  the  United  Statei,  by  the  governor  of  another  atate,  may  bo  held 
and  tried  here  for  a  orime  other  than  that  eharged  in  the  warrant  by 
virtue  of  whioh  he  waa  arrested  and  aarrenderod  in  the  state  to  iriiidk 
he  had  fled,  when  the  oriminal  aot  for  which  he  was  extradited  and  thai 
for  whioh  he  is  indicted  and  held  is  the  same. 

Qbuoahon  op  Statrs  op  Unioh  to  Extraditb  hot  Foundbd  oh  Com* 
ITT  OB  Trbatt,  but  ob  Fbdbral  Gonstitotiob.  —  The  obligation  of 
the  states  of  the  Union  to  surrender  to  each  other  persona  eharged  with 
crime  is  not  founded  upon  comity  or  treaty,  bat  npon  the  proviaions  of 
the  federal  oonatitation,  and  is  not  limited  to  specific  offenses,  bnt  em* 
braoes  all  orimea.  The  oonatitation  contains  no  express  condition  thai 
tho  stale  to  which  a  fnffitive  ia  sarrendered  cannot  try  him  for  any 
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ciher  offonae  than  tbat  charged  in  the  warrant  of  extradition,  and  no 
noeb  oondition  can  be  implied.  Where,  therefore,  in  habecu  eorptu  pro^ 
oeedinge,  it  appears  that  the  relator  has  been  extradited  from  the  state 
•f  Wisoonsin  npon  a  requisition  of  the  governor  of  this  state,  stating 
that  the  relator  stood  charged  with  grand  larceny,  and  that  after  his 
retam  to  this  state  the  indictment  for  grand  larceny  was  quashed,  and 
be  was  held  npoa  an  indictment  for  robbery  in  the  first  degree,  both 
indictments  being  based  npon  the  same  acts,  no  principle- of  comity  be- 
tween the  states,  nor  any  legal  right  seenred  to  the  relator,  is  Tiolated 
by  his  detention. 

Habeas  corpus.    The  opinion  states  the  oaso. 

John  H.  QUammj  for  the  appellant. 

Jame$  TF.  Eaton^  diatriet  attorney^  for  the  respondent. 

O'BRiXNy  J.  The  relator,  George  W.  Post,  in  his  petition^ 
alleges  that  he  is  unlawfully  restrained  of  his  liberty,  and 
imprisoned  in  the  county  jail  of  the  county  of  Albany  by  the 
sheriff.  Upon  his  application,  a  writ  of  habe<u  eorpttB  was 
issued  to  inquire  into  the  cause  of  the  imprisonment,  and 
having  been  served  upon  the  sheriff  in  whose  custody  the  re- 
lator was,  a  return  was  made  thereto,  in  substance,  that  the 
relator  was  held  by  him  in  custody,  as  such  sheriff,  by  virtue 
of  a  bench-warrant  issued  and  delivered  to  him  by  the  dis- 
trict attorney  of  the  county  of  Albany,  upon  an  indictment 
duly  found  in  the  court  of  oyer  and  terminer,  whereby  the  re* 
lator  was  charged  with  the  crime  of  robbery  in  the  first  degree. 
To  this  return  the  relator  answered,  denying  that  the  impris- 
onment was  legal,  as  alleged  by  the  sherifi^  and  also  set  forth 
the  following  facts  as  constituting  the  true  cause  of  the  deten* 
tion;  that  in  February,  1889,  the  relator  was  indicted  in  the 
court  of  sessions  of  Albany  County  for  the  crime  of  grand  lar- 
ceny in  the  first  degree;  that  afterwards,  and  in  October,  1891, 
when  the  relator  was  a  resident  and  inhabitant  of  the  state  of 
Wisconsin,  and  sojourning  therein,  he  was  arrested  upon  a 
warrant  issued  by  the  governor  of  that  state,  upon  the  requisi- 
tion of  the  governor  of  New  York,  in  which  requisition  it  was 
stated  that  the  relator  stood  charged,  upon  an  indictment  in 
the  state  of  New  York,  with  the  crime  of  grand  larceny  in  the 
first  degree,  committed  in  the  county  of  Albany,  and  that 
the  relator  had  fled  from  the  state  having  jurisdiction  of  the 
crime  charged,  and  had  taken  refuge  in  the  state  of  Wiscon. 
Bin,  and  demanding  the  return  of  the  relator,  pursuant  to  the 
constitution  and  laws  of  the  United  States;  that  after  such 
Arresti  upon  the  warrant  of  the  governor  of  Wisconsin,  the  re- 
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later  was  delivered  to  an  agent,  appointed  by  the  governor  cf 
New  York  for  that  purpose,  and  conveyed  to  Albany  for  trial 
upon  the  indictment;  that  afterwards  he  was  arraigned  upoo 
the  indictment  and  pleaded  not  guilty,  and  committed  to  the 
onstody  of  the  sheriff,  by  whom  he  was  held  and  imprisoned 
till  about  the  2l8t  of  April,  1892,  when  the  indictment  for  grand 
larceny  in  the  first  degree,  upon  which  the  relator  was  arrested 
in  Wisconsin,  was  set  aside  and  quashed;  that  on  the  same 
day,  the  district  attorney  issued  a  bench-warrant  to  the  sheriff 
upon  the  indictment  for  robbery,  which  was  found  subsequent 
to  his  extradition  from  Wisconsin,  and  that  by  virtue  of  that 
warrant  alone  the  relator  was  detained  in  custody  at  the  time 
of  his  application  for  the  writ  of  habeas  eorptu.  The  district 
attorney  admitted  the  facts  stated  in  the  answer  or  traverse  of 
the  relator  to  the  return,  except  some  immaterial  allegations 
with  reference  to  the  first  indictment,  and  upon  what  was 
virtually  a  demurrer  to  the  relator's  traverse,  the  question  was 
submitted  to  the  judge  before  whom  the  writ  was  made  re- 
turnable, who  dismissed  it,  and  denied  the  prayer  of  the 
petitioner,  and  remanded  him  to  the  custody  of  the  sheriff. 
This  order  has  been  affirmed  at  the  general  term.  It  was  ad* 
mitted  in  the  courts  below,  and  is  here,  that  the  relator  is 
held  in  custody  for  the  same  criminal  act  which  constituted 
the  ground  of  the  requisition  by  the  governor  of  this  state 
upon  the  governor  of  Wisconsin,  and  of  his  extradition  from 
that  state.  In  the  warrant  of  the  governor  of  Wisconsin,  and 
in  the  requisition  of  the  governor  of  this  state,  that  act  was 
designated  as  grand  larceny  in  the  first  degree,  while  in  the 
indictment  and  warrant  under  which  the  relator  was  held 
when  he  applied  for  the  writ  of  habeas  corpus  it  was  designated 
as  the  crime  of  robbery  in  the  first  degree,  and  the  question  is, 
whether  a  fugitive  from  justice,  surrendered  to  the  authorities 
of  this  state  upon  their  demand,  pursuant  to  the  constitution 
and  laws  of  the  United  States,  by  the  governor  of  another  state, 
can  be  held  or  tried  here  for  any  other  crime  than  that  charged 
in  the  warrant  by  virtue  of  which  he  was  arrested  and  sur- 
rendered in  the  state  to  which  he  had  fled,  although  the  act 
for  which  he  was  extradited  and  that  for  which  he  is  now 
indicted  and  held  in  this  state  is  the  same.  The  obligation 
of  independent  nations  to  surrender  fugitives  from  justice  to 
each  other  when  demanded  rests  either  upon  international 
comity  or  the  stipulations  of  express  treaty.  When  upon  the 
former,  there  is  and  can  be  no  general  rule  as  to  the  duty  of 
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the  gOTornment  opon  which  the  demand  is  made,  save  its  own 
•ense  of  jastice  and  regard  for  what  is  dae  to  its  neighbors. 
When  opon  the  latter,  the  obligation  is  discharged  by  the  sur^ 
render  of  persons  properly  charged  with  the  specific  offenses 
provided  for  in  the  treaty.  Whether  fugitives  from  justice 
extradited  from  foreign  countries  for  offenses  against  thn 
United  States  or  any  of  the  states  could  be  tried  when  brought 
within  the  proper  jurisdiction  for  any  offense  except  that 
charged  in  the  papers  upon  which  the  accused  was  surrendered 
by  the  foreign  government  was,  until  quite  recently,  a  ques- 
tion that  produced  much  conflict  of  judicial  authority.  The 
supreme  court  of  the  United  States  has  settled  the  question, 
80  £Bur  as  concerns  the  obligations  due  to  foreign  nations,  or  to 
persons  surrendered  by  them,,  upon  the  demand  of  the  federal 
government  pursuant  to  treaty  stipulations:  United  States  v. 
Baiucher,  119  U.  S.  407. 

In  that  case  it  appeared  that  Rauscher  was  surrendered  by 
the  government  of  Qreat  Britain  to  the  United  States,  upon 
its  demand,  for  murder  committed  upon  the  high  seas,  an 
offense  of  which  its  courts  had  jurisdiction,  and  that  he  was 
Bobsequently  tried  and  convicted  of  another  and  minor  offense, 
namely,  the  cruel  and  inhuman  punishment  of  the  same  sea* 
man,  and  thus  the  act  for  which  he  was  extradited  and  tried 
was  the  same. 

It  is  urged  by  the  learned  counsel  for  the  relator  that  this 
is  a  controlling  authority  in  the  case  at  bar.  But  we  think 
that  there  is  a  material  distinction  between  the  facts  and  cir- 
oumstances  of  that  ease  and  those  disclosed  by  the  record  be* 
fore  us.  It  must  be  noted  in  the  first  place  that  much  stress 
was  laid  in  that  decision,  and  very  properly,  upon  the  fact 
that,  by  the  act  of  Congress  relating  to  extradition  from  foreign 
nations  upon  the  application  of  the  federal  government,  it  is 
expressly  provided  that  the  person  surrendered  shall  not,  when 
brought  to  this  country,  be  tried  for  any  other  or  different 
offense.  This  is  the  construction  given  to  the  act  in  the  case 
last  cited:  119  U.  S.  443;  U.  8.  Rev.  Stats.,  sec.  6276.  The  act 
of  Congress  passed  in  pursuance  of  the  federal  constitution  is 
the  supreme  law  of  the  land,  and  this  law  protected  Rauscher 
from  larial  for  any  other  offense  than  the  one  upon  which  he 
was  surrendered  to  this  government  by  the  British  authorities. 
Moreover,  the  laws  of  Great  Britain,  from  which  jurisdiction 
the  fugitive  had  been  extradited,  forbid  the  surrender,  by  that 
government,  of  persons  charged  with  crime  in  other  jurisdic- 
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tions,  to  countries  under  whose  laws  the  person  demanded  was 
liable  to  be  tried  for  some  other  or  different  offense  than  that 
charged  in  the  application  for  extradition:  33  &  34  VicL,  c 
52;  Adriarice  v.  Lagrave,  59   N.  Y.  116;   17  Am.  Rep.  317. 
And  therefore  when  the  United  States  took  the  fugitive  from 
the  protection  of  those  laws,  its  faith  and  honor  was  pledged, 
at  least  impliedly,  to  the  effect  that  it  would  not  permit  its 
courts  to  try  him  for  any  other  offense,  even  though  it  might 
be  of  a  lesser  grade  than  that  upon  which  he  was  surreudered. 
Furthermore,  the  offense  for  which  Bauscher  was  actually 
tried  was  not  one  which  Great  Britain  had  bound  itself  by 
the  terms  of  the  treaty  with  this  country  to  surrender  hinL 
It  may  very  well  be  that  had  he  been  charged  in  the  applica- 
tion  for  extradition  with  only  the  offense  for  which  he  was 
tried,  that  the  government  within  whose  jurisdiction  he  was 
found  would  have  refused  to  surrender  him  to  the  authorities 
of  the  United  States.    It  would  therefore  seem  to  be  clear 
that  his  trial  for  another  offense  was  in  violation  of  the  faith 
and  honor  of  the  government,  as  well  as  of  an  express  law  of 
Congress.    These  considerations  are  not  applicable  to  the  case 
now  before  us.    The  obligations  of  the  states  of  this  Union  to 
surrender  to  each  other  persons  charged  with  crime  is  not 
founded  upon  comity  or  treaty,  but  upon  the  plain  provisions 
of  the  federal  constitution,  found  in  article  4,  section  2,  as  fol* 
lows:  '*  A  person  charged  in  any  state  with  treason,  felony, 
or  other  crime,  who  shall  flee  from  justice,  and  be  found  in 
another  state,  shall,  on  demand  of  the  executive  authority  of 
the  state  ft'om  which  he  has  fled,  be  delivered  up  to  be  re- 
moved to  the  state  having  jurisdiction  of  the  crime."     The 
obligation  thus  imposed  upon  the  states  is  not,  like  treaties 
between  independent  nations,  limited  to  specific  offenses,  but 
embraces  all  crimes,  and  if  the  demanding  state,  when  the 
fugitive  is  surrendered  to  it,  cannot  try  him  for  any  other  of- 
fense than  that  charged  in  the  warrant  of  extradition,  that  is 
a  condition  that  must  be  implied,  as  it  is  not  expressed  in  the 
instrument  creating  the  obligation.    Whether  a  fugitive  from 
justice  can  be  tried  in  the  state  from  which  he  has  fled,  and 
to  which  he  has  been  surrendered,  for  any  other  offense  than 
that  charged  in  the  application  to  the  governor  of  the  surren- 
dering state,  is  a  question  upon  which  much  conflict  of  author^ 
ity  is  to  be  found  in  the  courts  of  the  several  states,  and  in 
the  inferior  courts  of  the  United  States,  as  the  federal  supreme 
court  has  not  yet,  so  far  as  I  am'  informed,  passed  upon  tlie 
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point  We  are  asked  in  this  case  to  hold  that  the  rule  must 
be  ihe  same  in  cases  of  interstate  and  international  extradi- 
tion,  and  that  the  principles  which  control  the  latter  have 
been  annonnced  in  the  Banscher  case.  We  are  not  prepared 
to  hold  that  the  doctrine  of  that  case  is  necessarily  applicable 
to  this.  There  were  reasons  for  that  decision  that  do  not  ex* 
iat  in  this  case,  some  of  which  we  have  already  pointed  ont. 
It  may  be  proper  to  add,  also,  that  the  act  of  Congress  rega* 
lating  interstate  extradition  does  not  provide  that  the  fugi- 
tive surrendered  shall  be  exempt  from  trial  upon  any  other 
charge,  while  that  regulating  international  extradition  does, 
according  to  the  construction  given  to  it  by  the  highest  fed* 
«ral  court,  as  we  have  seen:  U.  S.  Rev.  Stats.,  sees.  5278, 5279; 
United  StaieB  v.  Rauseher,  119  U.  S.  407. 

It  was  competent  for  Congress  to  insert  the  same  or  a  sim* 
ilar  provision  in  the  statute  regulating  extradition  between 
the  states  as  that  regulating  extradition  from  foreign  nations, 
but  it  is  somewhat  significant  that  it  has  not  done  so.  The 
states,  though  sovereign  and  supreme  in  their  domestic  affairs, 
and  as  to  all  matters  not  conferred  by  the  constitution  of  the 
United  States  upon  the  federal  government,  bear  relations  te 
each  other  with  respect  to  the  question  now  under  considera- 
tion somewhat  different  from  that  of  foreign  and  independent 
nations.  Possibly  it  would  be  competent  for  the  states  to 
enact  that  persons  charged  with  crime  in  other,  states  should 
not  be  taken  from  the  jurisdiction  where  they  are  found,  un* 
less  by  the  law  of  the  demanding  state  they  are  not  liable  to 
be  put  upon  trial  for  any  other  offense  than  that  charged  in 
the  demand  for  his  surrender.  But  I  am  not  aware  that  any 
of  the  states  have  enacted  such  regulations.  On  the  contrary, 
the  highest  court  of  Wisconsin,  the  state  from  which  the  rela- 
tor  was  demanded  and  received,  has  held  that  a  fugitive  from 
justice,  surrendered  to  another  state  upon  demand,  under  the 
4X>nstitution,  may  be  tried  in  the  state  from  which  he  fled,  for 
any  other  offense  of  which  its  courts  may  have  jurisdiction: 
JStaU  V.  Stewart,  60  Wis.  687;  50  Am.  Rep.  888;  Adrianee  v. 
Lagrave,  59  N.  Y.  115;  17  Am.  Rep.  817. 

As  this  is  the  law  of  that  state,  it  is  difficult  to  see  how  any 
rule  of  comity  has  been  disregarded  by  reason  of  what  has 
been  done  in  the  case  at  bar.  We  do  not  thinlc  it  necessary 
in  this  case  to  decide  the  question  as  to  whether  there  is  a  dis* 
iinction  to  be  observed  in  cases  of  interstate  and  international 
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extradition  with  respect  to  the  trial  of  the  person  'extradiied 
for  another  and  diflforent  (rffense.  We  think  that  ae  the 
charge  upon  which  the  relator  is  now  held,  though  designated 
as  robbery,  is  based  open  the  identical  act  for  which  he  wa» 
surrendered  by  the  governor  of  Wisconsin,  and  then  design-* 
nated  as  grand  larceny,  that  no  principle  of  comity  betweeo 
the  states,  nor  any  legal  right  secured  to  the  relator,  has  been. 
violated. 

For  these  reasons,  the  order  appealed  from  should  be  af- 
Armed.  

XsnuBRiov.— BiOBT  ie  Tar  Bxtrabitid  PnaoMs  wob  Onna  Ov^ 
Snmt  AMI  T.  Sag,  40  Km.  888;  10  Am.  Si.  Rap.  200;  Ex  parU  McKnigki^ 
S8  OUo  SI  S8S»  AM  T.  AmoH;  68  Wii.  S87|  68  Am.  B«p.  888L  Por»fiili 
^JwoMlea  «C  tbis  tabJM^  mm  tstencM  boIm  to  SktU  w»  Emik  10  Am.  BL. 
Eifw  807,  sad  Matter  ^  Fmtt.  S7  Am.  Dm.  400. 
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GaaaoBY  v.  Lattdk. 

(M  flOUTH  CABOUVA,  M.] 

l^SMAmm  IUbviaoio  fbom  Aon  im>mb  ok  AoJAanrr  laxn,  LuKUfr  vtnu 
One  owner  of  land  is  not  liable  to  his  neighbor  for  damages  resali* 
Ing  to  the  latter's  land  from  acts  done  by  the  former  npon  his  own 
laady  unless  tiie  sets  are  negligently  done^  or  the  damages  are  the  nat- 
vxttl  and  probabls  oonseqnences  of  snob  sots.  He  is  not  responsible  for 
•11  possible  oonseqnensss  that  may  resolt  from  his  lawful  aots  done  on 
his  own  land. 

AcnoH  to  recover  damages  for  injuries  to  land.  The  cir- 
onit  judge  eharged  the  jury  that,  as  matter  of  law,  the  plain- 
tiff was  not  entitled  to  damages  on  account  of  the  fire  alleged 
in  the  first  cause  of  action  to.  have  been  carelessly  and  negli- 
gently  used  on  the  defendant's  premises,  because  there  was 
no  proof  of  negligence  on  the  part  of  the  defendant,  the  testi* 
mony  being  that  his  servants  set  fire  to  some  boshes  and 
briars  on  his  land  while  the  weather  was  quiet,  but  some 
hours  after,  while  the  bushes  and  briars  were  burning,  a  wind 
arose  which  carried  the  fire  upon  the  plaintiff's  land,  although 
the  defendant's  servants  exerted  themselves  to  prevent  its 
spread*  In  reference  to  the  second  cause  of  action,  he  charged 
that  if  the  injury  to  the  plaintiff's  land  was  the  natural  con* 
sequence  of  the  acts  done  by  the  defendant  upon  his  land, 
the  defendant  would  be  responsible  in  damages  to  the  extent 

of  the  injury. 
D.  A,  Townsind^  for  the  appellant 

WilUam  Jfunro,  eontrfi. 

m 
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McIvER,  C.  J.  The  complaint  in  this  case  sets  forth  two 
causes  of  action;  one  that  ''the  defendant  so  carelesslj  and 
negligently  used  fire  on  his  own  premises,  and  employed  ser* 
▼ants  who  so  carelessly  and  negligently  used  fire  on  bis  prem- 
ises,  that  said  fire  reached  the  land  and  premises  of  the 
plaintiior,"  thereby  causing  the  injuries  for  which  damages 
are  claimed;  the  other  that  "the  defendant  injured  and  dam- 
aged the  land  of  the  plaintifif  to  the  amount  of  five  hundred 
dollars,  by  wrongfully  and  unlawfully  stopping  up  a  ditch, 
and  by  erecting  an  embankment,  and  by  otherwise  obstruct- 
ing the  natural  flow  of  the  surface  water  from  plaintiflTs  land, 
and  the  natural  flow  of  water  from  a  spring  on  plaintifi^s 
land  (which  produces  a  continued  flow  of  water),  thus  caus- 
ing all  of  said  water  to  pond  on  plaintifl^s  land  and  to  flow 
back  thereon,  out  of  its  natural  course,  and  to  spread  thereon, 
and  rendering  said  land,  which  was  otherwise  valuable,  unfit 
for  cultivation  and  valueless." 

The  jury  found  for  the  defendant,  and  the  plaintiff  appeals, 
basing  his  appeal  upon  the  following  exceptions  to  the  charge 
of  the  circuit  judge:  1.  Because  his  honor  erred  in  charging 
the  jury  that  '4t  is  not  enough  that  what  the  proprietor  does 
interferes  with  the  convenient  use  of  his  neighbor's  land 
That  does  not  touch  it  Any  act  for  which  he  is  responsible 
in  damages  must  produce  a  direct  and  positive  effect  upon 
the  property  of  his  neighbor."  2.  Because  his  honor  erred  in 
charging  the  jury  that ''  the  result  must  be  the  natural  con- 
tequence  of  the  act  done.  •  •  •  •  If  the  natural  and  probable 
consequence  of  the  act  is  to  inflict  some  actual,  positive 
injury,  then  he  will  be  responsible  in  damages." 

The  charge  of  the  circuit  judge  is  set  out  in  full  in  the  case, 
and  we  think  it  furnishes  its  own  best  vindication  from  the 
errors  imputed  in  the  exceptions;  and  for  this  purpose  it 
should  be  embraced  in  the  report  of  the  case.  The  first  ex- 
ception seems  to  impute  two  errors  to  the  circuit  judge:  1.  In 
Baying  that  the  fact  that  the  act  done  by  one  proprietor  on 
his  own  land  interferes  simply  with  the  convenient  use  of  his 
neighbor's  land  is  not  sufficient  to  give  a  right  of  action  for 
such  act;  2.  That  to  render  one  responsible  in  damages  for 
an  act  done  by  the  defendant  on  his  own  land,  such  act 
must  produce  a  direct  and  positive  injurious  effect  upon  the 
property  of  his  neighbor.  It  is  true  that  in  this  exception  it  is 
not  stated  that  the  language  there  quoted  from  the  charge  was 
used  in  reference  to  an  act  done  by  defendant  up<m  his  own 
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land;  bat  hj  examining  the  charge,  it  is  apparent  that  these 
extracts  were  taken  from  that  portion  of  the  charge  where 
the  judge  was  speaking  of  an  act  done  on  defendant's  own  land» 
and  therefore  the  charge  must  be  considered  as  applicable  to 
St  case  in  which  it  is  sought  to  make  a  person  liable  for  damagea 
alleged  to  have  resulted  from  an  act  done  on  his  own  land. 

Inasmuch  as  a  person  has  the  unquestionable  right  to  use 
his  own  property  as  be  chooses,  doing  with  it  as  ho  pleases, 
the  mere  doing  of  an  act  upon  one's  own  property  cannot,  of 
itself,  render  one  liable  to  an  action  for  damages,  but  such 
liability  must  depend  upon  the  manner  in  which  it  is  done,  or 
upon  the  nature  of  the  act  itself.  If  it  is  done  so  negligently 
«8  that  thereby  his  neighbor's  property  is  injured,  or  if  the  act 
is  such  that  its  natural  and  probable  consequences  would  be 
to  injure  the  neighbor's  property,  then  the  wroug  consists  in  the 
negligence  with  which  the  act  is  done,  or  that  the  act  itself 
was  of  such  a  nature  as  that  the  natural  and  probable  conse- 
quences of  it  would  be  to  injure  the  neighbor.  The  mere  fact 
that  the  act  causes  inconvenience  to  the  neighbor  is  not  suffi- 
cient, for  it  is  very  obvious  that  there  are  very  manv  acts 
which  a  person  may  lawfully  and  with  perfect  immunity  do 
upon  his  own  premises  which  may  result  in  some  inconve- 
nience to  his  neighbor.  To  support  this  view,  it  is  only  neces- 
sary to  refer  to  the  cases  collected  in  5  Am.  &  Eng.  Ency.  of 
Law,  74  et  seq.,  and  to  the  case  of  Thompson  v.  Richmond  etc. 
JZ.  R.  Co.,  24  8.  0.  866,  where  it  was  held  that  section  1511  of 
General  Statutes  was  enacted  for  the  express  purpose  of  elimi- 
nating any  question  of  negligence,  or  any  question  of  remote 
or  proximate  cause,  in  an  action  against  a  railroad  company 
to  recover  damages  for  any  injury  sustained  by  fire  which 
originated  on  the  right  of  way  of  a  railroad  company  from 
some  act  of  the  company,  or  its  agent  or  employee,  thereby 
impliedly  recognizing  the  correctness  of  the  rule  above  laid 
down  as  to  persons  other  than  railroad  companies. 

What  we  have  said  disposes  of  the  question  presented  by 
the  second  exception;  for  it  cannot  for  a  moment  be  held  that 
a  person  can  be  held  responsible  for  all  possible  consequences 
which  may  result  from  a  lawful  act  done  upon  his  own  prem- 
ises, as  even  the  most  innocent  and  necessary  act  which  may 
be  done  by  one  upon  his  own  premises  may  possibly  result  in 
some  injury  to  bis  neighbor. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
drcuit  court  be  affirmed. 
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Rial  Pbopxbtt  — XiABiurr  fob  Ivjimixs  to  Abjacxbt  Lakds.  —  H 
the  defendant  nied  dne  diligence  in  firing  hie  land,  and  on  necoant  of  in- 
evitable accident  the  fire  escaped  and  bnmed  plaintiff's  rails,  defendant  will 
not  be  liable:  MUkr  ▼•  Martin,  16  Mo.  606;  57  Am.  Deo.  242,  and  note.  ▲ 
Und*owner  firing  a  prairie  must  nae  reasonable  preeaations  to  prevent  in- 
jury to  others,  and  will  be  liable  for  a  failure  so  to  do:  Johnaon  ▼.  Barber,  5 
GiloL  425;  50  Am.  Dec.  416;  WM  t.  Rome  etc  B.  R,  Oa,,  49  N.  T.  420; 
10  Am.  Rep.  869,  and  note.  Liability  for  firing  adjacent  lands  generally: 
Note  to  MeHfaU^  ▼.  Oblwetf,  80  Am.  St.  Rep.  501-507.  For  diacnssion  ol 
the  queetioa  of  liability  for  damage  done  to  others  from  acts  committed  oq 
one's  own  land,  see  note  to  8L  PeUr  ▼.  Denhon,  17  Am.  Rep.  263;  also  ex- 
tended notes  to  Ha0  ▼.  Cdhoa  Ooi,  51  Am.  Dee.  283^  and  RadtX^  t.  Majfor^ 
53  Am.  Deo.  866.  The  owner  of  land  making  excavations  thereon  is  li&ble 
for  damage  to  Ae  adjaoent  owner,  if  such  damage  could  have  been  avoiJed 
by  the  ezereise  of  reasonable  oare;  Ckarlea  ▼.  Rankm,  22  Ma  566;  66  Am. 
Deo.  64^  and  note.  The  r^htful  nse  of  one's  land  may  cansa  damage  to  an- 
other without  any  legal  wrong:  Haldeman  ▼.  Bruckhari,  45  Fa.  St  514;  84 
Am.  Deo.  511.  A  party,  in  the  exercise  of  a  right  on  his  land,  which  inFolveo 
danger  to  hii  neighbor,  ia  bound  to  proride  against  such  by  all  reasonable 
prudence  and  oaret  ffunmmU  t.  Sevinth  8L  Terraet  Coi,  20  Or.  401.  See 
also  the  oaae  of  lieNiOg  v.  CMmiU,  91  Mich.  027;  30  Am.  8b  Rep.  404^  wmA 
extended  note. 


Dunbar  v.  Port  Rotal  and  Augusta  Ky  Ca 

(M  South  Cakouha,  lia] 
Complaint  nr  Aonov  on  Spboial  Contract  nxid  not  Allbob  Dsmn^ 
ANT  TO  BN  Comcov  Carrikb.  — In  an  action  brought  by  a  shipper  ol 
perishable  property  against  a  railroad  company  to  recover  danuigee  fer 
its  failure  to  forward  the  property,  where  the  complaint  alleges  that  the 
defendant  contracted  wiUi  the  plaintiff  to  ship,  transport,  and  carry 
such  property  to  its  destinatian,  it  is  not  necessary  that  it  should  allege 
that  the  defendant  was  a  common  carrier. 

YaRIANOB  —  OONTBAOr  InTOLTINO   DiFPBRBNT   RxSPONBIBILimB  HOT    Al>- 

MisaiBtiB  IN  Xtidbkob  whbr.  —  Where  the  contract  set  ont  in  a  ooaa> 
plaint  is  a  contract  to  ship,  transport,  and  carry'the  plaintiff*8  goods  to 
a  certain  pointy  a  bill  of  lading  containing  a  contract  to  merely  forward 
them  to  that  pointy  and  stipulations  that  the  defendant  would  not  as- 
sume any  liability  beyond  its  own  rails,  and  would  not  be  reapoosible 
for  delays  or  damages  from  unavoidable  causes,  is  net  admissible  in  evi» 
dence,  since  these  are  distinct  and  different  contracts^  involving  differ^ 
ent  responsibilities. 
CoNNBCTiNO  Oarrikhs—  Extrnt  op  thbir  LiABiLrrr  UKDER  OoNTRAOr  T» 
Forward  Goods. — Where  a  railroad  company  contracts  to  forward, 
not  to  transport^  goods  to  a  point  beyond  its  own  line^  expreesly  stipn* 
lating  that  it  assumes  no  liability  beyond  its  own  rails,  it  cannot  be  held 
liable  in  damages  for  any  leas  of  or  injury  to  such  goods,  occurring  bo> 
yond  its  own  line. 

AonoM  to  recover  damages.    The  facts  are  stated  in  the 
epinion. 
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EUioU  and  Towmend^  for  the  appellant 

Robert  Aldriehf  eorUra. 

McIvBR,  C.  J.    The  plaintiff  brings  this  action  to  recover 
damages  for  the  loss  of  a  car-load  of  watermelons  shipped  by 
plaintiff  on  defendant's  road  under  a  contract,  as  he  alleges, 
to  deliver  the  same  to  a  designated  consignee  in  the  city  of 
New  York.    In  the  complaint  the  allegations  necessary  to  be 
noticed  are  substantialfy  as  follows:  That  on  the  17th  of  Jnly, 
1889,  the  plaintiff  delivered  to  defendant,  at  one  of  its  stations, 
a  car-load  of  watermelons,  consigned  to  J.  A.  Jndge,  in  the 
dty  of  New  York;  that  defendant  received  said  goods,  ^*  and 
agreed  to  ship,  transport,  and  carry  the  same  "  for  the  freight 
price  of  $103.20,  to  be  paid  at  the  point  of  destination,  accord- 
ing to  the  custom  of  defendant  company  at  that  time  and  prior 
thereto;   that  defendant  transported  said  melons  to  a  station 
on  its  road  called  Yemassee,  en  route  for  New  York,  refusing 
to  oarry  them  farther  unless  the  freight  was  paid  in  advance; 
that  plaintiff  received  no  notice  of  such  refusal  until  he  knew, 
from  the  perishable  nature  of  the  goods,  they  must  be  dam-* 
aged  to  such  an  extent  as  to  render  them  valueless,  and  after 
plaintiff  refused  to  pay  the  freight  as  demanded,  defendant 
carried  said  goods  to  their  destination,  but  on  reaching  there 
they  were,  by  reason  of  the  delay  in  transportation,  damaged 
to  suoh  an  extent  as  to  prove  a  total  loss  to  the  plaintiff. 

The  case  came  on  for  trial  before  his  honor  Judge  Aldrich, 
and  after  the  complaint  was  read,  and  before  reading  the  an- 
Bwer,  which  will  be  hereinafter  referred  to,  the  counsel  for 
defendant  interposed  an  oral  demurrer,  upon  the  ground  that 
the  oomplaint  failed  to  state  facts  sufficient  to  constitute  a 
oanse  of  action,  which  being  overruled,  the  trial  of  the  cause 
proceeded. 

In  the  answer,  defendant  denies  the  material  allegations  of 
the  complaint,  especially  that  defendant  had  agreed  '*  to  ship, 
transport,  and  carry  "  said  melons  to  New  York,  and  say  that 
the  melons  were  carried  by  defendant  to  Yemassee,  and  there 
defendant  offered  and  attempted  to  deliver  them  without  de- 
lay to  the  Charleston  and  Savannah  Railway  Company,  whose 
road  connects  with  defendant's  at  that  point,  and  is  a  usual 
connecting  line  with  defendant's  road  en  route  to  New  York, 
a  place  beyond  the  terminus  of  defendant's  road,  but  that 
said  Charleston  and  Savannah  Railway  Company  refused  to 
receive  said  goods  unless  the  freight  was  prepaid;  that  de* 
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fendani  used  due  diligence  in  notifying  the  plaintiff  of  such 
refusal,  and  requested  the  plaintiff  to  pay  the  freight  or  direct 
what  disposition  should  be  made  of  the  melons,  which  plain- 
tiff declined  to  do;  that  thereafter  said  Charleston  and  Savan* 
nah  Railway  Company  received  said  goods  from  defendant  ta 
be  forwarded  over  their  road  to  New  York. 

In  the  course  of  the  testimony,  plaintiff  offered  in  evidence 
the  bill  of  lading  given  by  defendant  to  plaintiff  when  the 
melons  were  shipped,  which  was  objected  to  upon  the  ground 
that  such  paper  set  forth  a  contract  different  from  that  set  out 
in  the  complaint;  the  difference  being  in  the  initials  of  the 
agent  of  the  defendant  company,  which  is  not  insisted  upon 
here,  and  in  the  fact  that  in  the  contract,  as  alleged  in  the 
complaint,  the  defendant  agreed  *'to  ship,  transport^  and 
carry,"  while  that  stated  in  the  bill  of  lading  was  that  the  de- 
fendant received  the  goods  ^  to  be  forwarded  in  accordance 
with  the  provisions,  stipulations,  and  exceptions  of  the  gen* 
eral  rules  and  regulations  and  freight  tariffs  of  the  company •** 
The  bill  of  lading  also  contains  the  following  stipulations: 
^This  company  assumes  no  liability  beyond  its  own  rails. 
•  •  .  .  This  company  will  not  be  responsible  for  delays  or 
damages  from  unavoidable  causes,  nor  guarantee  any  special 
dispatch  in  the  transportation  of  any  article."    The  objection 
to  the  introduction  of  the  bill  of  lading  was  overruled  (to 
which  defendant  excepted),  and  it  was  received  in  evidence, 
and  a  copy  thereof  appears  in  the  case. 

Under  the  charge  of  the  judge,  the  jury  found  a  verdict  in 
favor  of  plaintiff,  and  defendant  appeals  upon  the  several 
grounds  set  out  in  the  record.  These  grounds  allege  error,  on 
the  part  of  the  circuit  judge,  in  the  following  particulars,  sub- 
stantially: 1.  In  overruling  the  demurrer;  2.  In  overruling 
defendant's  objection  to  the  introduction  of  the  bill  of  lading; 
8.  In  the  construction  of  the  contract  evidenced  by  the  bill 
of  lading. 

As  to  the  first,  we  do  not  think  there  was  any  error.  If, 
as  was  alleged  in  the  complaint,  the  defendant  contracted 
with  the  plaintiff ''  to  ship,  transport,  and  carry  "  his  melcms 
to  New  York,  and  either  failed  entirely  to  perform  the  con* 
tract,  or  failed  to  perform  it  with  that  reasonable  and  prompt 
dispatch  that  would  be  implied  from  the  perishable  nature 
of  the  goods,  then  unquestionably  the  defendant  would  be 
liable  for  such  breach  of  its  contract.  As  the  complaint, 
reasonably  construed,  does,  in  our  opinion,  state  such  a  con* 
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tract,  and  its  breach  by  defendant,  we  think  it  does  state  facts, 
which,  if  true,  would  give  the  plaintifif  a  cause  of  action.  The 
absence  of  an  allegation  that  defendant  was  a  common  carrier, 
upon  which  this  ground  of  appeal  seems  to  be  mainly  rested, 
cannot  affect  the  question.  The  defendant  is  not  sued  as  a 
common  carrier,  but  the  action  is  based  upon  a  special  con- 
tract,  which  any  person,  natural  or  artificial,  may  make, 
whether  he  be  a  common  carrier  or  not. 

The  second  ground  is,  we  think,  well  taken.    The  contract, 
as  set  out  in  the  complaint,  is  a  contract  '^to  ship,  transport, 
and  carry ''  the  goods  to  New  York,  whereas  the  contract  evi- 
denced  by  the  bill  of  lading  offered  in  evidence  was  a  con- 
tract to  forward  the  goods  to  New  York,  with  a  special 
stipulation   that  the  defendant  company  ''assumes  no  lia* 
bility  beyond  its  own  rails,"  and  '*  will  not  be  responsible  for 
delays  or  damages  from  unavoidable  causes."    These  are  dis- 
tinct and  different  contracts,  involving  different  responsibili- 
ties, as  will  be  seen  from  the  cases  which  will  hereinafter  be 
cited.     It  seems  to  us,  therefore,  that  it  was  error  to  allow  the 
plaintiff  to  offer  in  evidence  a  contract  difierent  from  that  set 
out  in  the  complaint.    But  as  this  objection  might  possibly 
be  obviated  by  amendment,  under  the  case  of  South  Carolina 
R.  R.  Co.  ▼.  Barrett,  12  S.  C.  173  (which,  however,  the  writer 
must  say  has  never  commanded  the  approval  of  his  judgment* 
though  it  does  command  his  assent  as  an  authoritative  decis- 
ion of  the  court  of  last  resort),  it  is  necessary  to  proceed  to 
the  consideration  of  the  last  and  controlling  question  in  the 
case,  vis.,  whether  the  judge  erred  in  his  construction  of  the 
contract  evidenced  by  the  bill  of  lading. 

In  Ifuuranee  Co.  ▼.  Railroad  Co.,  104  U.  8.  157,  Mr.  Justice 
Harlan  says  the  rule  as  sanctioned  by  that  tribunal,  and 
adopted  in  most  of  the  courts  of  this  country,  is,  ^  that  the 
carrier,  in  the  absence  of  a  special  contract,  express  or  im- 
plied, for  the  safe  transportation  of  goods  to  their  known  des- 
tination, is  only  bound  to  carry  safely  to  the  end  of  its  line, 
and  there  deliver  to  the  next  carrier  in  the  route."  The  same 
rule  was  recognised  in  the  case  of  Railroad  Co,  v.  Pratt,  22 
Wall.  123,  and  in  that  case  the  distinction  between  a  contract 
^  to  transport "  and  a  contract  '^  to  forward  "  is  plainly  and 
distinctly  recognized.  As  said  by  Mr.  Justice  Hunt  in  that 
case:  **  Transported  or  carried  are  equivalent  terms,  aivd 
quite  distinct  from  the  idea  of  forwarding  ";  and  as  the  word 
*'  transported  "  was  used  in  the  bill  of  lading  in  that  case,  it 
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was  held  that  the  contract  bound  the  carrier  to  transport  or 
carry  bejond  its  own  lines. 

In  Crawford  ▼.  Southern  R.  R.  Am'h,  61  Miss.  222,  24  Am« 
Rep.  626,  it  was  held  that  a  railroad  company,  by  simply  re- 
ceiving freight  marked  for  delivery  at  a  point  beyond  its  own 
lines,  does  not  thereby  contract  to  transport  and  deliver  at  the 
point  of  destination,  and  is  only  bound  to  seasonably  deliver 
the  freight  to  its  connecting  line  on  the  usual  route  to  the 
point  of  destination.  In  that  case,  the  terms  of  the  bill  of  lad- 
ing were,  so  far  as  the  question  we  are  considering,  practically 
identical  with  the  terms  of  the  bill  of  lading  in  this  case,  for 
it  acknowledged  receipt  of  the  goods,  '*  to  be  forwarded  to 
Birmingham,  Alabama,"  a  point  with  which  defendant's  line 
did  not  connect,  except  by  intervening  lines  of  other  com- 
panies. To  the  same  effect,  see  Orin(Ue  v.  Eastern  Exp.  Co.^ 
67  Me.  817;  24  Am.  Rep.  81;  Knight  v.  Providence  etc.  IL  R. 
Co.y  13  R.  I.  672;  48  Am.  Rep.  46;  Burroughs  v.  Norwich  etc. 
R.  R,  Co.<f  100  Mass.  26;  1  Am.  Rep.  78;  and  also  American 
Exp.  Co.  V.  Second  Nat.  Bank,  69  Pa.  St  394;  8  Am.  Rep.  268. 
In  that  case,  Sharswood,  J.,  points  out  the  distinction  between 
a  contract  to  carry  and  a  contract  to  forward.  The  same  doe* 
trine  is,  it  seems  to  us,  justly  deducible  from  the  decision  of 
this  court  in  the  case  of  Piedmont  Mfg.  Co.  v.  ColwrMa  etc 
'  R.  R.  Co.y  19  8.  C.  853,  though  the  case  is  not  exactly  in  point; 
for  there  it  is  laid  down  that  the  obligation  on  the  part  of  a 
carrier  to  transport  goods  beyond  its  own  line  arises  only  from 
the  contract  of  the  parties,  and  that  even  the  payment  of  the 
through-freight  to  a  point  beyond  its  own  terminus  does  not 
make  it  a  common  carrier  over  other  roads  to  the  point  of  des- 
tination. See  also  Felder  v.  Columbia  etc  R,  R,  Co.,  21  S.  C 
85;  53  Am.  Rep.  656. 

Now,  in  this  case,  the  contract  on  the  part  of  the  defendant 
being  to  forward,  and  not  to  transport,  accompanied  with  the 
express  stipulation  that  defendant  ^assumes  no  liability 
beyond  its  own  rails,''  we  think  the  circuit  judge  erred  in  con* 
struing  the  bill  of  lading  as  a  contract  to  carry  the  goods  to 
New  York.  This  case  is  very  diflbrent  from  that  of  Kyle  v. 
Laurens  R.  R.  Co.,  10  Rich.  382,  70  Am.  Dec.  231,  for  there 
the  contract  stated  in  express  terms  that  the  cotton  was  to  be 
delivered  in  Charleston.  The  fact  that  the  contract  in  this 
case  provided  for  the  payment  of  the  entire  freight  in  New 
York  could  not  affect  the  question  of  defendant's  liability, 
unless  it  had  appeared  that  defendant  had  refused  or  delayed 
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transporting  the  goods  unless  the  freight  due  it  should  be 
first  paid.  When  defendant  company  transported  the  goods 
to  the  nearest  oonnecting  line  bj  the  usual  route  to  New  York, 
and  there  offered  and  attempted  to  deliver  them  to  such  con- 
necting line^  to  be  forwarded  to  the  point  of  destination,  it  fully 
performed  its  part  of  the  contract,  and  cannot  be  held,  in  the 
face  of  its  express  stipulation  to  the  contrary,  liable  for  any 
damages  occurring  *^  beyond  its  own  rails." 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir* 
«iiit  ooart  be  reversed,  and  that  the  case  be  remanded  for  a 
new  triaL  _^ 

OABBimui^LuBiKrTr  oybb  Oovvwonaa  Ltnss.— A  carrier  may,  by 

•Yprnai  oontraol^  oonflne  its  liability  for  negligenoe  to  iti  own  line,  and 

■laka  itself  simply  the  agent  of  oonnecting  lines,  so  as  to  exempt  itself  from 

liability  for  the  negligence  of  a  connecting  line:  ffarrii  ▼.  ffinpe,  74  Tex. 

584;  16  Am.  St  Bop.  862,  and  note;  KinM  ▼.  8L  lamiB  etc  iTy  Oo.,  107  Mo. 

476;  Peierwon  t.  Ckieago  eic  ffy  Co.,  SO  Iowa»  92;  note  to  Savmmah  etc  B"p 

€hk  ▼•  Harrup  28  Am.  St.  Rep.  668.     For  an  extended  disonssion  of  the 

IMwar  of  a  carrier  to  limit  his  responsibility  to  his  own  line,  see  monographio 

note  to  ITefitT.  Thomeu,  72  Am.  Ilea  231;  also  notes  to  Hadd  t.  Uniied 

8iaie$  etc  Btp.  Oo,^  86  Am.  Bep.  761;  NcuhvilU  etc  R.  R.Oc  v.  Spraybeny, 

86  Am.  Bep.  708;  Hill  ▼.  Syracuae  etc  S.  ILCfc,29  Am.  Rep.  166;  Orcty  ▼• 

Jodbon,  12  Am.  Bep.  40;  Lcntfrenee  ▼.  Winona  etc  B.  R  Oc^  2  Am.  Bep. 

141.    The  liability  of  a  oommon  carrier  is  limited  to  its  own  roate,  unless  the 

oontraoft  is  to  cany  the  goods  to  their  ultimate  destination:  McGonndL  r, 

NwfoXk  etc  B.  R.  Oc,  86  Va.  248;  Biekereon  etc  MUl  Oc  r.  Orand  Bapide 

McB.  B.Oc,^  Mioh.  110.    See  Alabama  etcB.  B,Cf^T.  Tkomai,  89  Ala. 

294;  18  Am.  St  Bep.  119,  and  note. 
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[86  South  Oaboun a,  287.] 

Aatmwi  m  Wokk  sows  Asobrtaiiiid  nr  Modi  DiFvaanrr  wmom  That 
Asmitn  OH,  whbi  Lattbr  Madi  Impossiblb.  —  Where  oertain  werk 
of  grading  fof  a  railroad  has  been  done  at  fixed  prioes,  under  ma  agree- 
ment that  the  amount  of  the  work  is  to  be  ascertained  by  a  remeae- 
vrement  thereof  to  be  made  by  oertain  engineers,  and  that  mode  of 
asoertainment  becomes  impossible  without  the  fault  of  either  party,  the 
aaoont  of  the  work  done  may  be  ascertained  from  other  oompetent  tet* 
timony,  and  the  court  may  base  a  decree  upon  such  testimony. 

Qmnom  ov  Fact,  CoNOLUsioir  of  Tual  Court  oir,  Suvtaihsd  bt  Sv« 
mBMB  Ck>VBT  WHBH.  —The  conclusions  reached  by  the  trial  oonrt  npon 
qneetiona  of  fact  will  be  sustained  by  the  supreme  ooort,  unless  such 
oonclusions  are  without  any  testimony  to  sustain  them,  or  are  niaai* 
Isstly  agpdnat  the  weight  of  the  evidence. 

The  special  master  to  whom  the  case  was  resubmitted  after 
the  former  decision  required  each  of  the  parties  to  select  a 
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competent  engineer  to  remeaaure  the  work  done  by  the  plaintiff 
in  grading  the  railroad.  He  reported  that  (3eorge  W.  Earle 
and  W.  R.  Powell,  skillful  and  competent  civil  engineers^ 
were  00  appointed,  and  that  thej  reported  to  him  the  iropoc- 
flibility  of  remeaenring  the  work.  He  therefore  reported  as  % 
matter  of  fact  that  it  was  impossible  to  remeasare  the  work, 
and  held  as  a  matter  of  law  that  the  plaintiff  was  entitled  to- 
the  value  of  the  work  done  by  him  for  the  railroad  oompanvr 
the  amount  of  the  work  to  be  ascertained  from  the  evidence, 
and  its  value  computed  according  to  the  stipulations  of  the 
contract  under  which  it  was  done.  He  ascertained  from  the 
testimony  offered  the  value  of  the  work  done,  and  recommended 
that  judgment  be  rendered  for  the  plaintiff  in  the  sum  of 
|10,518.26|  with  interest  thereon.  To  this  report  the  following 
exceptions  were  filed:  1.  Because  the  referee  erred  in  finding 
as  matter  of  fact  that  a  remeasurement  of  the  work  is  impos» 
sible;  2.  Because  he  erred  in  finding  as  a  matter  of  law  that 
the  value  of  the  work  done  was  to  be  computed  according  to 
the  stipulations  of  the  contract  under  which  the  work  was  po^ 
formed,  to  wit,  the  original  contract  between  plaintiff  and  the 
railway  company;  8.  Because  he  erred  in  holding  that  the 
plaintiff  was  remitted  to  his  original  contract  between  plain* 
tiff  and  railroad  company;  4.  Because  he  erred  in  decreeing' 
judgment  against  the  defendant  in  the  sum  of  $10,518,  with 
interest  and  costs;  6.  Because  he  erred  in  not  holding  and 
decreeing  that  the  plaintiff  should  first  refund  to  the  defend- 
ants the  cash  payment  made  him  by  them  before  he  could  bo 
remitted  to  his  rights  under  his  original  contract  with  the 
railroad  company;  6.  Because  he  erred  in  not  holding  as  a. 
matter  of  fact  that  the  engineers,  Barle  and  Powell,  had  not 
resurveyed  and  remeasured  the  work  as  ordered,  but  had  ie-> 
ported  that  it  was  doubtful  if  remeasurement  and  survey 
could  be  completed  by  the  10th  of  September,  1889;  7.  Because 
he  erred  in  not  holding  that  the  said  engineers  had  not  at> 
tempted  to  remeasure  the  whole  work,  but  only  a  part;  8. 
Because  he  erred  in  not  holding  that  the  said  engineers,  or 
others  to  be  selected  in  their  stead,  should  proceed  to  remeas* 
nre  and  resurvey  the  whole  work  on  said  railroad  and  make 
report  to  him,  said  referee,  before  he  could  consider  and  de- 
cide the  case.  The  circuit  judge  overruled  the  exceptions,, 
confirmed  the  report  in  all  respects,  and  rendered  the  judg«^ 
ment  recommended  therein* 


April,  1892.]  Sullivan  v.  SusoNa.  f^7 

W.  O.  Benet^  for  the  appellanti 
Hendenan  BrotherSy  catUra. 

MoIvBB,  C.  J.  This  being  the  eeoond  appeal  in  this  caee^ 
it  is  anneoessary  to  make  any  statement  of  the  nature  of  the 
oase  or  of  the  facts,  as  they  may  be  fonnd  fiilly  set  forth  in  the 
report  of  the  former  decision,  in  SO  8.  C.  805. 

In  accordance  with  the  former  judgment  of  this  coort,  the 
oase  was  recommitted  to  the  special  master,  who,  as  directed 
by  the  former  decision,  required  the  parties  each  to  select  a 
competent  engineer  to  remeasure,  if  practicable,  the  work 
done  by  the  plaintiff  in  grading  the  railroad.  These  engi- 
neers proceeded  to  examine  the  work,  made  their  report  to  the 
special  master,  upon  which  they  were  examined  as  witnesses, 
and  the  special  master,  upon  that  testimony,  all  of  which  is  set 
oat  in  the  case,  together  with  the  testimony  previously  taken 
in  the  case,  which  was  authorized  to  be  used  on  the  present 
hearing,  reached  the  conclusion  that  it  was  now  impossible  to 
lomeasnre  the  work,  and  therefore  the  plaintiff  was  remitted 
to  his  original  rights,  which  he  held  were  to  be  paid  for  the 
work  which  he  actually  did  under  his  contract  with  the  rail* 
road  company  according  to  the  scale  of  prices  therein  stipu- 
lated,  and  having  determined  the  value  of  the  work  thus  done, 
he  ascertained  the  balance  due  to  the  plaintiff  to  be  the  sum 
of  $10,518.26,  and  he  therefore  made  his  report,  embodying 
the  views  thus  briefly  stated,  and  recommended  that  the 
plaintiff  have  judgment  against  the  defendants  for  the  said 
balance,  together  with  costs  and  disbursements,  except  the 
oost  of  the  attempted  remeasurement,  which,  by  their  agree- 
ment, is  to  be  divided  equally  between  the  plaintiff  and  the 
defendants;  making  provision,  also,  that  when  the  judgment 
is  paid  the  plaintiff  shall  turn  over  to  the  defendants  all  of 
the  oncoUected  notes  held  by  him  as  collateral  security. 

To  this  report  the  defendants  filed  numerous  exceptions, 
which  are  set  out  in  the  case,  and  the  case  came  before  his 
honor  Judge  Fraser  for  a  hearing  upon  the  report  and  the 
exceptions,  who  rendered  judgment,  confirming  the  report  in 
all  respects,  and  from  this  judgment  defendants  appeal  upon 
the  several  grounds  set  out  in  the  record,  which  are  substan- 
tially the  same  as  the  exceptions  to  the  report  of  the  special 
master.  Under  the  view  which  we  take  of  the  case,  we  do 
not  deem  it  necessary  to  state  these  grounds  specifically, 
though  they,  together  with  the  report  of  the  special  master 
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and  the  decree  of  the  circuit  judge,  should  be  incorporated  in 
the  report  of  the  case. 

According  to  our  view,  every  question  which  was  or  could 
have  been  made  in  the  case  was  concluded  by  the  decree  of 
Judge  Pressley,  affirmed  by  this  court,  except  two,  and  they 
were  questions  of  fact  merely.  There  can  be  no  donbt  that 
the  plaintiff  did  certain  work  for  which  the  defendants  had, 
by  their  contract,  agreed  to  pay,  at  the  rates  fixed  by  the 
contract  between  the  plaintiff  and  the  railroad  company;  and 
the  only  question  between  the  parties  was  as  to  the  amount  of 
such  work,  which  it  was  agreed  should  be  ascertained  by  a 
remeasarement  by  competent  engineers,  selected  by  the  par- 
ties respectively.  But  when  the  mode  of  ascertaining  the 
amount  of  the  work  agreed  upon  by  the  parties  became  im- 
possible, through  no  fault  of  either  of  them,  as  had  been  found 
to  be  the  fact,  then,  as  the  circuit  judge  very  properly  says,  it 
would  amount  to  a  denial  of  justice  to  hold  that  the  amount 
of  the  work  should  not  be  ascertained  in  some  other  way.  It 
seems  to  us,  therefore,  that  the  only  questions  remaining  in 
the  case  are:  1.  Whether  a  remeasureraent  was  impossible; 
and  if  so,  2.  Whether  the  testimony  before  the  special  master 
was  sufficient  to  sustain  his  conclusion  as  to  the  amount  of 
the  work  done  by  the  plaintiff.  Both  of  these  questions  be- 
ing questions  of  fact,  under  the  well-settled  rule  we  would  be 
bound  to  sustain  the  concurrent  finding  of  the  special  master 
and  the  circuit  judge,  unless  their  conclusions  are  without 
any  testimony  to  sustain  them,  or  are  manifestly  against  the 
weight  of  the  evidence. 

It  certainly  cannot  be  said  that  there  is  no  testimony  to 
support  the  conclusions  of  the  special  master  and  circuit 
judge  as  to  either  of  these  questions;  and  the  only  inquiry 
therefore  is,  whether  they  are  manifestly  against  the  weight 
of  the  evidence.  In  view  of  the  lapse  of  time,  and  the  undis- 
puted testimony  as  to  the  condition  of  the  road-bed,  —  washed, 
ditches  and  cuts  filled  in,  plowed  over,  miles  of  it  in  crope, 
used  and  worked  upon  in  portions  as  a  publio  highway,  —  we 
are  quite  prepared  to  agree  with  the  special  master  that  a  re- 
roeasurement  was  practically  impossible,  and  that  if  attempted, 
it  would  amount  largely,  as  one  of  the  witnesses  said,  to  "pure 
guess-work."  The  fact  that  the  engineers  last  appointed  to 
make  the  remeasurement  speak  of  the  difficulty  of  doing  the 
work  assigned  them  within  the  time  limited  amounts  to  noth- 
ing, in  view  of  the  further  fact  that  before  the  expiration  of  the 
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time  allowed  they  had  made  a  sufficient  ezamtnation  of  the 
"work  to  satisfy  them  that  a  remeasurement,  with  anything 
approaching  to  accuracy,  was  impracticable,  and  if  attempted, 
"would  amount  largely  to  guess-work. 

If  there  was  no  error  in  finding  that  a  remeasurement  was 
impossible,  the  only  remaining  inquiry  is,  whether  there  was 
any  testimony  to  sustain  the  conclusion  reached  by  the  spe* 
eiid  master  as  to  the  amount  of  the  work  done.  The  most 
casual  examination  of  the  testimony  set  out  in  the  case  will 
show  that  there  was  such  testimony,  and  we  cannot  say  that 
the  conclusion  reached  was  manifestly  against  the  weight  of 
the  evidence. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  olr* 
colt  court  be  affirmed.  

CoHTRAcn. —  Ck>iri>rnoir8  PasoiBBirr  — Kkcusabt  PiBiOBiCAiraB  on 
868  note  to  OdklKif  ▼•  Morton,  SS  Am.  Doe.  M;  also  notoo  to  PaUeroon  t. 
Oage,  66  Am.  Deo.  9S;  MeDnneff  t.  Springer,  64  Am.  Deo.  479;  and  Butter* 
JleUL  ▼•  Byron^  26  Am.  Sk  Hep.  600.  Where  the  oontinaed  ezisteooo  of  the 
BMoiM  of  performing  a  oontract  is  essential  to  its  performanoe,  and  there  is 
nothing  to  indicate  a  snbstitnted  performance  as  within  the  design  of  the 
parties,  such  continned  existence  of  snch  means  is  a  condition  without  whioh, 
in  tho  abeenoe  of  fault,  there  can  be  no  liabilitys  Shear  ▼•  Wright,  60  Biieh. 
160. 

Appsal ^ FiM Dili 08  07  Faot — DzaTOBBAif OB  ON.— Where  tho  oTidoneo 
npon  the  trial  of  an  issue  of  fact  is  conflicting,  the  decision  of  the  trial  court 
thoreon  will  not  be  disturbed  by  the  supreme  court,  if  it  believes  it  to  bo 
warranted  by  the  testimony!  Alabama  eic  ItyOo.r.  Boldimg,  69  MIsa.  266| 
8t^  Bop.  641»  and  note  with  oasos  ooUootod, 
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IIVBD — Words  nr,  Svraioiurr  to  Contxt  Estatb  nr  X«Ain».  —The  follow* 
tng  words  in  a  deed  from  a  grantor  to  a  grantee,  made  in  oonsideratioii 
of  loTe  and  aileotion,  are  sufficient  to  convey  an  estate  in  tho  land,  and 
operate  to  convey  such  an  estate,  and  do  not  create  a  copartnership  bo> 
tween  the  parties  thereto:  '*  Do  give  and  release  unto  him  so  much  land  at^ 
along,  below,  and  above  the  mill-dam  upon  my  land,  known  by  the  name 
of  the  Mill's  Old  Dam,  and  adjoining  his,  as  will  serve  for  the  purpose  of 
ontting  a  race,  and  for  waste-way  and  mill,  all  oonvenienoes  in  putting 
«p  same  and  lumber-yards,  also  free  ingreos  Mid  egress  to  and  from  said 
mill  or  pond  through  my  lauds,  and  also  of  booking  water  upon  my  land 
to  tho  height  of  thirteen  feet  live  water,  and  all  the  privileges  of  said 
mill  two  thirds  of  the  time,  reserving  to  myself  one  third  part  of  said 
mill  after  paying  one  third  part  of  whatever  amount  it  may  cost  him  m 
putting  in  operation  said  milL* 
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Lm  Bbtati  onriroT  bi  Bnlabqvd  xhto  Vwm  bt  Wabkartt  Claubb  nr 
!)■■]>.  —  Where  a  deed,  owing  to  the  absenoe  of  words  of  inherttaaoe  n 
the  oonveying  part,  creatos  only  a  life  estate  in  the  grantee,  aach  estate 
oannot  be  enlai^i^  into  a  fee  by  the  use  of  the  word  "  heirs  "  in  the  war- 
ranty clause. 

Pabtetioii— OwHBR  ov  LiFB  Brtatb  dt  Lahd  hat  DntAVD. — A  party 
haying  a  life  estate  in  two  thirds  of  a  mill  site  is  entitled  to  demand 
partition  between  himself  and  the  owner  in  fee  of  the  other  third. 

Action  for  partition.    The  facts  are  stated  in  the  opinion. 
Henderson  Brothers^  for  the  appellants 
Walter  AMey^  ewntra. 

McIvBB,  C.  J.  The  plaintiff  and  his  mother-in-law,  Mrs. 
Catherine  A.  McOrew,  being  the  owners  of  adjacent  tracts  of 
land  separated  by  the  waters  of  Dean  Swamp,  on  the  first 
day  of  October,  1869,  Mrs.  McGrew  executed  a  paper  under 
her  hand  and  seal,  in  the  presence  of  two  subscribing  wit- 
nesses, of  which  the  following  is  a  copy:  '^Enow  all  men  by 
these  presents,  that  I,  Catherine  A.  McGrew,  •  •  •  •  for  the 
love  and  affection  I  have  and  bear  to  my  son-in-law,  John 
Jordan,  •  •  •  •  do  give  and  release  unto  him  so  much  land  at| 
along,  below,  and  above  the  mill-dam  upon  my  land,  known 
by  the  name  of  the  Mill's  Old  Dam,  and  adjoining  his,  as 
will  serve  for  the  purpose  of  cutting  a  race,  and  for  waste-way 
and  mill,  all  conveniences  in  'putting  up  same  and  lumber- 
yards, also  free  ingress  and  egress  to  and  from  said  mill  ix 
pond  through  my  lands,  and  also  of  backing  water  upon  my 
land  to  the  height  of  thirteen  feet  live  water,  and  all  the  priv- 
ileges of  said  mill  two  thirds  of  the  time  (reserving  to  myself 
one  third  part  of  said  mill  after  paying  one  third  part  of 
whatever  amount  it  may  cost  him  (Jordan)  in  putting  in 
operation  said  mill),  the  same  being  situated  on  Dean  Swamp^ 
•  •  •  •  the  right  to  which  I  do  hereby  bind  myself,  my  heirs, 
executors,  and  administrators,  to  warrant  and  forever  defend 
unto  the  said  John  Jordan,  his  heirs  and  assigns  forever  (re- 
serving to  myself  the  same  privileges  given  and  relinquished 
to  him).'' 

Soon  after  the  execution  of  this  paper,  the  plaintiff  pro- 
ceeded to  erect  a  mill  at  a  cost  of  something  over  two  thou- 
sand dollars,  Mrs.  McQrew  giving  her  note  to  plaintiff  for  the 
amount  agreed  upon  as  her  third  of  the  expense  incurred  in 
erecting  the  mill.  For  a  while  the  mill  was  used  by  the  par* 
ties  in  accordance  with  the  terms  of  said  paper,  the  plaintiff 
having  the  exclusive  use  for  two  thirds  of  the  time,  and  Mrs, 
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McQrew  the  exclusive  use  for  one  third.  After  a  time,  how- 
-ever,  they  leased  the  mill  to  one  Tyler  for  the  term  of  ten 
years,  the  plaintiff  receiving  two  thirds  and  Mrs.  McQrew  one 
*third  of  the  rent  Before  the  expiration  of  this  lease  it  was 
surrendered,  and  subsequently  the  plaintiff  and  Mrs.  McGrew 
divided  the  use  of  the  Mill  as  before,  until  the  9th  of  Febru* 
ary,  1875,  when  Mrs.  McQrew  conveyed  her  interest  to  her 
<laaght«^r,  Mrs.  Holman,  her  husband,  B.  C.  Holman,  and  the 
-defendant,  Idella  L.,  who  subsequently  became  the  wife  of 
ihe  defendant,  John  A.  Neece;  and  the  use  of  the  mill  con* 
tinned  to  be  divided  as  before  between  the  plaintiff  and  these 
f^rantees  of  Mrs.  McQrew  until  the  mill  was  destroyed  by  fire 
«ome  time  in  the  year  1875. 

On  the  8th  of  February,  1879,  Holman  and  wife  conveyed 
their  interest  in  the  mill  to  the  defendant,  Mrs.  Neece,  in  pur* 
suance  of  a  previous  agreement  to  that  effect ;  and  on  the  8th 
of  July,  1878,  though  prior  to  the  last«mentioned  conveyance, 
but  subsequent  to  the  agreement  that  the  same  should  be 
made,  an  arrangement  was  made  between  the  plaintiff  and 
the  defendant  John  A.  Neece  for  the  rebuilding  of  the  mill, 
in  which  said  John  A.  Neece  undertook  to  convey  to  the  plain- 
tiff, ^  for  and  in  consideration  of  the  copartnership  of  putting 
up  or  rebuilding  a  saw-mill  in  the  Mill's  Old  Dam,  on  Dean 
Swamp,  with  John  Jordan,  and  the  keeping  up  in  a  navigable 
condition  the  waste-way  therein,  do  give  and  grant  to  the  said 
Jordan  privilege  of  backing  water  on  our  land  to  the  height  of 
ten  feet  live  water,  ingress  and  egress  through  my  land  to  and 
from  said  mill  and  pond,  so  as  not  to  damage  any  lands  now 
in  or  may  hereafter  be  put  in  cultivation,  nor  shall  he  be  re- 
quired to  use  or  open  a  road  that  will  throw  him  out  of  a 
direct  course  to  said  mill-pond  more  than  four  hundred  yards, 
and  the  right  of  using  the  most  convenient  soil  or  dirt  in  keep- 
ing up  said  mill«dam  and  filling  up  around  said  mill  and 
waste- way,  the  use  of  lumber-yard  two  thirds  of  the  time,  the 
same  being  his  time  of  using  said  mill";  and  on  the  same 
day  the  plaintiff,  by  his  deed  to  the  said  John  A.  Neece  and 
wife,  in  consideration  of  said  copartnership,  conveyed  to  them 
the  same  privileges,  with  the  same  reservations,  in  his  land. 

In  pursuance  of  this  arrangement,  the  mill  was  rebuilt,  and 
continued  to  be  used  by  the  plaintiff  and  the  Neeoes,  upon  the 
same  terms  as  before,  until  some  time  in  1887,  when  that  mill 
was  again  burned.  The  plaintiff,  wishing  again  to  rebuild, 
after  some  negotiations  with  Mrd.  Neece  toi  that  purpose^ 
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which  proved  to  be  fniitless,  determined  to  rebuild  the  mill 
himself,  and  so  notified  the  defendants.  After  plaintiff  had 
made  his  preparations  to  rebuild,  and  made  some  progresB  in 
the  work,  defendants  forbid  his  proceeding,  and  obstmctini^ 
the  work  even  to  the  extent  of  cutting  the  dam,  the  plaintifl^ 
on  the  17th  of  September,  1888,  commenced  this  action.  In 
his  complaint  he  claims  that  he  is  the  owner  in  fee  of  two  on* 
divided  third  parts  of  the  property  described  in  the  deed  from 
Mrs.  McGrew,  and  that  the  defendant  Mrs.  Neece  is  the 
owner  of  the  remaining  one  undivided  third,  and  he  demands 
judgment  that  defendants  be  enjoined  from  obstructing  hi* 
work  of  rebuilding  the  mill  or  interfering  therewith,  or  that 
the  property  be  sold  for  partition. 

The  circuit  judge  held  that  the  deeds  under  which  plaintiff 
claims  were  not  conveyances  of  the  land,  but  simply '^  oove» 
nants  to  stand  seised  of  the  same  to  the  use  and  for  the  pni^ 
poses  of  the  copartnership  so  long  as  it  should  continue,  and 
no  longer  "  ;  that  from  the  nature  of  the  copartnership  it  was 
without  limit  as  to  time,  and  there  being  no  provision  for  ito 
dissolution  by  either  party,  it  could  be  determined  by  either 
party  at  any  time,  and  was  practically  dissolved  when  the  de* 
fen  dan ts  refused  their  consent  to  the  rebuilding  of  the  mill; 
and  that  the  land,  having  fulfilled  the  purposes  to  which  it  had 
been  dedicated,  reverts  or  remains  in  the  parties  in  whom  the 
legal  title  is  vested.  He  therefore  rendered  judgment  dis- 
missing the  complaint  From  this  judgment  plaintiff  appeals 
upon  the  several  grounds  set  out  in  the  record. 

It  seems  to  us  that  this  appeal  turns  largely  upon  the  con* 
Btruction  of  the  deed  from  Mrs.  McGrew  to  the  plaintiff,  for 
the  plaintiff  cannot,  and  as  we  understand  does  not,  claim 
under  the  deed  from  John  A.  Neece,  who  was  not  the  owner 
of  the  land,  and  who,  so  far  as  appears,  had  not  the  slightest 
authority  to  dispose  of  the  property  of  his  wife.  We  do  not 
think  that  the  deed  from  Mrs.  McGrew  to  the  plaintiff  can  be 
properly  construed  as  a  covenant  to  stand  seised  of  the  land 
to  the  use  and  for  the  purpose  of  the  copartnership,  but,  on 
the  contrary,  that  it  must  operate  as  a  conveyance  of  the  land 
itself.  The  paper  is  manifestly  very  inartistically  drawn,  and 
hence  the  use  of  the  word  **  give,''  which,  it  is  urged,  is  not 
appropriate  to  a  conveyance,  is  not  a  circumstance  entitled  te 
any  weight  It  was  very  natural  that  such  a  word  should  be 
used  in  a  paper  not  resting  on  any  valuable  consideration,  but 
based  solely  upon  love  and  affection,  —  intended  to  be  a  free 
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gilL  The  paper  does  not  purport  to  transfer  the  use  of  the 
land  for  any  particular  purpose,  but  the  land  itself.  The  lan- 
guage iSy  **  do  give  and  release  unto  him  so  much  land  •  •  •  • 
ms  will  serve  for  the  purpose  of  cutting  a  race,''  etc.  It  is  not 
that  the  use  of  so  much  land  as  will  be  needed  to  cut  the  race, 
etc.,  is  given.  The  words  ''  serve  for  the  purpose,"  relied  upon 
to  show  the  intention  of  granting  an  easement  merely,  and 
not  the  land  itself,  were  manifestly  used  to  indicate  the 
amount  of  land  conveyed.  The  parties  probably  did  not 
know  how  much  land  would  be  needed  to  cut  the  race,  etc., 
and  hence  the  land  intended  to  be  conveyed  is  not  described 
as  so  many  acres  or  so  many  feet,  but  simply  ^*so  much  land 
at,  along,  below,  and  above  the  mill-dam  upon  my  land,  known 
by  the  name  of  the  Mill's  Old  Dam,  and  adjoining  his,  as  will 
•erve  for  the  purpose,"  etc 

There  is  not  a  word  in  the  paper,  so  far  as  we  can  discover, 
which  indicates  that  the  idea  of  any  copartnership  was  in  the 
minds  of  the  parties.  On  the  contrary,  it  seems  to  us  that 
the  language  used  in  the  paper,  to  which  we  must  resort  for 
its  proper  construction,  shows  that  the  intention  of  Mrs.  Mc- 
Grew  was  to  give  her  son-in-law  so  much  of  her  land  as  would 
be  necessary  to  cut  the  race,  etc.,  with  a  reservation  to  herself 
of  one  undivided  third  part  thereof.  The  material  element  of 
a  partnership — an  agreement  to  share  in  the  losses  as  well  as 
the  profits — is  wholly  wanting.  During  the  time,  two  thirds 
which  plaintiff  was  to  have  the  use  of  the  mill,  Mrs.  McGrew 
would  have  had  no  right  to  share  in  the  profits,  nor  be  re- 
sponsible for  any  losses  that  might  be  incurred;  and  so,  like- 
wise, the  plaintiff  during  the  time,  one  third,  which  Mrs. 
McGrew  would  be  entitled  to  the  use  of  the  mill,  the  plaintiff 
would  incur  no  liability  for  losses,  nor  be  entitled  to  any  per* 
tion  of  the  profits.  There  is  not  only  nothing  in  the  deed  to 
indicate  that  the  idea  of  a  copartnership  was  in  the  minds  of 
the  parties,  but  we  hear  nothing  of  it  in  the  testimony  for 
several  years  after  the  execution  of  the  deed. 

Holding,  then,  as  we  do,  that  an  undivided  two-thirds  in- 
terest in  the  land  was  conveyed  to  the  plaintiff,  our  next 
inquiry  will  be  as  to  the  nature  and  extent  of  the  estate  thus 
conveyed.  It  is  very  obvious  that  the  deed,  upon  its  face, 
owing  to  the  absence  of  any  words  of  inheritance  in  the  con* 
veying  part,  creates  nothing  but  a  life  estate  in  the  plaintiff; 
but  plaintiff  contends  that  by  the  operation  of  equitable 
estoppel,  arising  from  the  use  of  the  word  '*  heirs,"  in  the 
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warranty  clause,  as  well  as  from  the  long  possession  of  the 
plaintiff  and  the  acts  of  the  parties,  the  estate  oonveyed 
should  be  construed  to  be  an  estate  in  fee,  and  not  a  mere 
life  estate.  It  is  conceded  that  an  estate  cannot  be  enlarged 
by  the  warranty,  but  the  contention,  as  we  understand  it,  on 
the  part  of  the  plaintiff,  is,  that  the  use  of  the  word  **  heirs,'' 
in  the  warranty  clause,  is  sufficient  to  show  that  the  real  in- 
tention of  the  grantor  was  to  convey  the  fee,  and  that  she  and 
those  claiming  under  her  are  estopped  from  disputing  a  con- 
struction in  accordance  with  such  intention.  We  cannot  ac- 
cept this  view;  for  if  it  should  be  adopted,  it  would  fritter  away 
and  practically  destroy  the  well-settled  and  conceded  role  that 
the  warranty  clause  cannot  operate  so  as  to  enlarge  the  estate 
granted.  Indeed,  in  most  cases  where  deeds  drawn  by  nn* 
skillful  draughtsmen  fail  to  carry  the  fee,  by  reason  of  the 
omission  of  the  requisite  words  of  inheritance,  the  real  inten« 
tion  of  the  parties  is  defeated,  and  we  do  not  think  the  use 
of  the  word  '^  heirs,"  in  the  warranty  clause,  can  be  used  to 
establish  such  intention,  especially  where  found  in  a  deed  so 
inartificially  drawn  as  this  is.  Nor  do  we  see  anything  in  the 
testimony  to  aid  in  raising  such  estoppel.  We  see  no  reason 
why  the  question  as  to  the  nature  of  plaintiff's  estate  should 
have  been  the  subject  of  controversy,  or  even  conversation, 
before  it  was  suggested  by  an  examination  of  plaintiff's  deed 
pending  the  negotiations  for  rebuilding  the  mill. 

It  seems  to  us,  therefore,  that  the  plaintiff  and  the  defend- 
ant,  Mrs.  Neece,  are  now  tenants  in  common  of  the  land  in 
question,  he  being  entitled  to  an  undivided  two  thirds  for  his 
life,  with  remainder  to  the  heirs  at  law  of  Mrs.  Catherine  Mo- 
Grew,  who  died  before  the  commencement  of  this  action,  and 
she  (Mrs.  Neece)  being  entitled  to  the  remaining  one  third  in 
fee,  and  that  the  plaintiff  is  entitled  to  demand  partition 
thereof,  as  provided  for  by  section  1829,  (General  Statutes. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  case  be  remanded  to 
that  court  for  such  further  proceedings  as  may  be  necessary 
to  carry  out  the  views  herein  announced* 


DxBDS-*  Bmor  ov  Oovhtaiit  or  Wabbartt  tvpoir  Bbtats  Oi 
air.  —  Covenant  of  general  warranty  in  a  deed  ie  intended  to  defend  only  ths 
eetate  granted,  and  cannot  enlarge  that  estate:  EuU  v.  Hmttt  85  W.  Ya. 
166;  29  Am.  St.  Bep.  800;  Adcmu  v.  Boss,  80  N.  J.  U  606}  82  Am.  Dea 
237.    See  alto  note  to  Sweei  t.  Bnwn,  46  Am.  Deo.  844. 
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FABTrmrar — Ownie  or  Lm  Bctatb»  whwhbb  hat  Svi  iob^^A 
I— ant  for  life  oumot  Mk  for  parfettion,  whero  he  is  in  Uwfal  poetetdon  *od 
Imo  tho  ponuMi^  of  tbo  lontt  Mid  profits  of  tho  ontire  ottatot  Jokmmm  ▼• 
Joknmm,  7  Allon,  196;  8S  Am.  Doe.  676;  Setden  r.  Giles,  141  Pa.  St  (». 
8nt  MO  Boio  to  Nkkoli  ▼.  KkhoU,  67  Am.  Deo.  709,  for  a  disoanion  of  thia 
«ib]oot^  and  fai  whiflh  U  is  oonteadod  that  a  tonant  for  life  maj  eompel  par* 
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in  Boom  Cabouxa,  SSL] 

■ouiTABLa  Dsmrn  vov  Loct  bv  Failitrb  to  Sit  It  ur  nr  Abbwbb 
WBBV.  —A  defendant  doee  not  lose  his  right  to  set  np  tho  defense  of 
porehaaor  for  a  ralaable  oonsideration  witboat  notioe^  as  against  his  e#- 
dofendnat»  by  failing  to  plead  it  specially  in  his  answer. 

VtBADTNa  bt  Pabtt  Sottaibivo  Dval  Ohabaotbb  —  Pbopbb  Modb  or.  — 
Whero  a  party  to  an  aotioa  appears  in  two  oharaoter%  —  for  eiample^ 
as  an  indiridnal  and  as  a  partner,  —  he  ought  to  appear  only  as  a  plaintiff 
or  as  a  defendant,  setting  forth  his  sereral  rights  in  the  subject-matter 
of  the  aetion.  It  is  defectire  pleading  for  one  and  the  same  person  to 
appear  as  both  plaintiff  and  defendant  in  the  same  aetion. 

Lob  or  Sbobbt  ob  UBRaooBDBD  Mobtoaob  Dibplaobd  bt  Tbat  ov  8vb- 
•bqubbt  Bboordsd  Mobtoaob.  —  The  lien  of  a  secret  or  nnreoorded 
mortgage  is  displaced  by  that  of  a  mortgage  snbseqaently  delivered  and 
dnly  recorded,  even  though  snob  recorded  mortgage  is  giren  to  secnre 
an  nateoedent  indebtedness.  Where,  therefore,  after  a  recorded  mort- 
gage to  secnre  future  adrances  for  the  current  year  has  been  satisfied  im 
faet^  an  agreement,  not  recorded,  is  made  to  oontinne  such  mortgage  for 
adTances  of  the  next  year,  and  after  some  advances  are  made  thereunder 
the  mortgagor  makes  another  mortgage  to  a  third  person,  who  has  no 
knowledge  of  the  prior  mortgage^  to  secnre  an  antecedent  debt  which 
latter  mortgage  is  dnly  recorded,  this  recorded  mortgage  will  hare  prU 
ority  over  the  secret  lien  of  the  unrecorded  agreement  In  such  oase^ 
the  record  of  the  later  mortgage  was  notice  to  the  prior  mortgagee  from 
its  date,  and  the  advances  made  by  him  after  that  date  were  at  his  periL 
And  the  mortgagor,  by  executing  the  second  mortgage,  deprived  him* 
•eU,  by  his  own  act  ef  the  right  to  demand  farther  adTaaoss  vader  tha 


AonoM  to  foreoIoM  a  mortgage  Tho  fiusto  aio  rtated  in  th» 
opinion. 

JET  J31  NewUmj  for  the  appellant. 

B.  T.  Costofii  contra* 

PopB,  J.  The  issues  in  t&e  action  originally  begun  on  the 
17th  of  January,  1890,  in  the  court  of  common  pleas  for  Marl* 
boro  County  have  been  reduced  to  a  contention  between  the 
two  defendants,  George  A.  Norwood  &  Co.  on  the  one  side,  and 
E.  H.  Frost  &  Co.  on  the  other  side,  as  to  the  priority  of 
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mortgages  held  bj  them  respectiyelj.  Judge  Hadson^  who 
heard  the  oanse  on  the  circuit,  decided  that  B.  H.  Frost  & 
Co.  had  prior  lien,  and  decreed  accordingly.  From  that  de- 
cree the  defendants  George  A.  Norwood  &  Co.  appeal  to  thia 
court  on  fourteen  grounds  of  appeal,  as  follows:  — 

1.  Because  his  honor  the  presiding  judge  erred  in  holding 
that  the  mortgage  of  defendants  B.  H.  Frost  &  Co.  is  entitled^ 
out  of  the  proceeds  of  sale  of  the  mortgaged  premises,  to  pri- 
ority in  payment  to  the  mortgage  of  O.  A.  Norwood  &  Co. 

2.  Because  his  honor  erred  in  holding  that  the  mortgage  of 
O.  A.  Norwood  &  Co.  was  in  fact  paid  on  the  thirteenth  day 
of  January,  1885,  the  date  of  the  first  renewal  of  the  same  by 
C.  N.  Rogers  and  N.  8.  Rogers. 

8.  Because  his  honor  erred  in  holding  that  the  renewal  of 
the  bond  and  mortgage  by  C.  N.  Rogers  and  N.  8.  Rogers  to 
G.  A.  Norwood  &  Co.  was  a  secret  agreement,  and  could  not 
affect  the  rights  of  the  defendants  B.  H.  Frost  &  Co.,  who 
were  junior  mortgagees. 

4.  Because  his  honor  erred  in  not  holding  that  the  mori* 
gage  of  the  defendants  G.  A.  Norwood  &  Co.,  being  prior  in 
date  and  unpaid,  should  be  preferred,  in  its  payment,  to  the 
bond  and  mortgage  of  B.  H.  Frost  &  Co. 

6.  Because  his  honor  erred  in  not  holding  that  the  renewal 
of  the  bond  and  mortgage  to  G.  A.  Norwood  A  Co.  was  ralid 
and  binding  upon  the  junior  mortgagees,  B.  H.  Frost  &  Cou* 
as  the  said  renewed  mortgage  was  of  record  and  uncanceled* 

6.  Because  his  honor  erred  in  not  holding  that  it  was  in* 
oumbent  on  said  junior  mortgagees,  B.  H.  Frost  &  Co.,  to  give 
actual  notice  to  the  senior  mortgagees,  G.  A.  Norwood  ft  Ca, 
of  the  existence  of  said  junior  mortgage  after  its  execution,  in 
order  to  give  the  latter  priority  over  the  former. 

7.  Because  his  honor  erred  in  not  holding  that  the  senior 
mortgage  of  G.  A.  Norwood  &  Co.  was  not  such  a  mortgage  as 
could<  he  affected  by  actual  notice  of  a  subsequent  mortgage^ 
as  G.  A.  Norwood  &  Co.  were  compelled  to  make  the  advances 
specified  in  the  said  renewed  bond. 

8.  Because  his  honor  erred  in  not  holding  that  the  renewal 
of  said  bond  and  mortgage  of  G.  A.  Norwood  &  Co.  was  a  re- 
vivor of  the  same,  and  was  valid  as  against  the  subsequent 
mortgnge  of  defendants  B.  H.  Frost  &  Co. 

9.  Because  his  honor  erred  in  not  holding  that  the  account 
of  G.  A.  Norwood  <&  Co.  against  C.  N.  Rogers  was  a  running 
account,  and  had  not  been  closed,  and  that  the  bond  and  mort- 
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^age  given  to  secure  the  same  was  to  secure  an  eventual  bal* 
ance  which  had  not  been  paid  at  the  date  of  the  mortgage  to 
B.  H.  Frost  &  Co.,  nor  at  any  time  afterwards. 

10.  That  his  honor  should  have  held  that  the  question  in- 
volved was  one  of  the  application  of  payments  by  O.  A.  Nor- 
wood A  Co.  to  their  account  against  C.  N.  Rogers;  that  there 
had  been  no  direction  of  such  application  by  C.  N.  Rogers,  and 
that  the  same  had  been  applied  to  the  open  account,  which 
was  in  excess  of  the  security  given,  thus  leaving  the  balance 
on  account  secured  by  the  bond  given  by  C.  N.  Rogers,  and 
the  mortgage  given  to  secure  the  same. 

11.  Because  his  honor  erred  in  not  holding  that  O.  A.  Nm^ 
wood  ft  Co.  were,  at  least,  entitled  to  priority  under  their 
mortgage  over  B.  H.  Frost  &  Co.,  to  the  extent  of  all  amounts 
due  them  on  account  of  C.  N.  Rogers  on  the  twenty* third  day 
of  February,  1885,  the  day  the  mortgage  of  B.  H.  Frost  ft  Co. 
was  executed. 

12.  That  his  honor  erred  in  not  decreeing  the  sum  of 
$669.96,  with  interest  from  the  date  of  the  advancement  of 
the  items  composing  that  amount,  on  the  account  of  C.  N. 
Rogers,  due  to  Q.  A.  Norwood  ft  Co.,  at  ten  per  cent  per  an- 
num, till  the  date  of  the  decree  herein. 

18.  Because  his  honor  erred  in  holding  that  a  recital  by 
C.  N.  and  N.  8.  Rogers  in  the  mortgage  to  B.  H.  Frost  ft  Co., 
to  the  effect  that  there  was  no  other  encumbrance  on  the 
mortgaged  premises  than  the  Munnerlyn  mortgage,  oould  af- 
feot  the  rights  of  G.  A.  Norwood  ft  Co.,  the  senior  mortgagees, 
who  knew  nothing  of  such  recital. 

14  Because  his  honor  erred  in  holding  that  there  was  a 
settlement  between  0.  N.  Rogers  and  Q.  A.  Norwood  ft  Co., 
on  the  13th  of  January^  1885,  on  which  day  there  was  a 
balance  due  said  0.  N.  Rogers  of  three  hundred  or  four  hundred 
dollars. 

The  facts  in  this  case  are  undisputed,  and  are  about  as 
follows:  0.  N.  Rogers,  in  February,  1884,  agreed  with  O.  A. 
Norwood  ft  Co.  to  borrow  $1,000,  to  be  paid  on  or  before  Jan- 
uary 1, 1885,  and  that  he  would  ship  said  firm  seventy-five 
bales  of  cotton,  to  be  sold  by  them  as  factors  during  the  year 
1884;  and  in  order  to  secure  such  factors,  he,  with  his  father, 
N.  S.  Rogers,  executed  their  bond  to  them  in  the  penalty  of 
$2,000,  conditioned  for  the  payment  of  $1,000  and  interest, 
etc.;  and  that  on  the  let  of  January,  1885,  O.  A.  Norwood  ft 
Co.  held  claims  against  C.  N.  Rogers  for  $2,360.84,  and  held 
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to  C.  N.  Bogers^s  eredit  $2,442.58  in  money,  and  six  bales  of 
ootton,  worth  $277.69.  On  the  18th  of  January,  1885.  Nor- 
wood ft  Ca  owed  0.  N.  Rogers  $2,720.27,  and  he  owed  them 
$2,876.59,  -*a  difference  in  Rogers's  favor  of  $359.93.  These 
two  resnlts,  to  wit,  the  state  of  their  accounts  on  the  let  of 
January,  1885,  and  also  od  the  18th  of  January,  1885,  included 
the  bond  secured  by  mortgage.  On  the  13th  of  January,  1885^ 
0.  N.  Rogers  made  an  agreement  with  O.  A.  Norwood  A  Col» 
which  was  entered  on  the  bond  executed  the  23d  of  Febraary, 
1884,  by  which  it  was  agreed  between  them  that  the  arrange- 
ment for  1884  should  be  continued  for  the  year  1885.  This 
agreement  was  not  entered  on  the  record  of  the  mortgage,  or 
made  known.  In  other  words,  while  entirely  fair  and  buai* 
ness-Iike  between  the  parties  to  the  same,  it  was  not  made 
public 

Ou  Karch  1,  1884,  Bliiabeth  Munnerlyn  obtained  a  mort- 
gage upon  the  lands  in  controversy  here  for  two  thousand 
dollars  and  interest.  This  is  admitted  on  all  hands  as  the 
first  and  preferred  lien.  On  the  23rd  of  February,  ISSSi 
Charles  N.  Rogers  executed  a  mortgage  on  these  lands  to 
secure  an  antecedent  indebtedness  of  three  thousand  dollars 
to  B.  H.  Frost  A  Co.,  representing  in  the  body  thereof  that 
there  was  no  lien  thereon  except  that  by  mortgage  to  Eliza- 
beth Munnerlyn.  It  is  admitted  that  B.  H.  Frost  ft  Ca  had 
no  actual  notice  of  the  mortgage  of  George  A.  Norwood  &  Ca, 
or  of  any  continuance  thereof 

At  the  hearing,  Charles  N.  Rogers,  who  was  the  witness  of 
George  A.  Norwood  &  Co.,  testified  that  all  indebtedness  be- 
tween him  and  said  firm  of  George  A.  Norwood  ft  Co.  was 
paid  on  the  13th  of  January,  1885,  and  no  testimony  or  ad* 
missions  of  parties  appears  to  negatire  such  testimony. 

Judge  Hudson  decreed  that  the  lands  should  be  sold,  and 
the  proceeds  applied, — 1.  To  the  payment  of  the  mortgage  of 
Elizabeth  Munnerlyn;  2.  To  the  payment  of  the  mortgage  of 
B.  H.  Frost  ft  Co.;  8.  To  the  payment  of  the  mortgage  of  George 
A.  Norwood  ft  Co. 

From  the  view  we  take  of  this  case,  it  will  only  be  neoea- 
sary  for  ns  to  consider  the  first  exception;  it  includes  all  the 
rest 

Before  proceeding  regularly  to  respond  to  the  inqniry  made 
of  us  by  the  appellants,  it  is  proper  that  we  should  notice  so 
much  of  the  appellants'  argument  as  suggests  that  inasmuch 
as  the  defendants  B.  H.  Frost  ft  Co.  did  not  in  their  answer 
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•et  up  their  defense  of  purchaeere  for  valuable  consideration 
without  notice,  they  are  not  entitled  to  such  equitable  de- 
fense. It  may  be  well  to  state  just  here  that  this  exception 
is  not  urged  by  the  plaintiff  as  such,  but  by  the  defendants 
George  A.  Norwood  &  Co.  The  cause  of  action  set  up  by  the 
plaintiff  was  the  Munnerlyn  mortgage.  The  defendants,  E.  H. 
Frost  ft  Ca  and  George  A.  Norwood  ft  Co.,  were  only  proper 
parties  to  bis  action  for  the  foreclosure  of  his  mortgage,  be- 
cause they  held  junior  encumbrances  on  the  same  property. 
When  the  defendants  Frost  ft  Co.  answered  the  complaint, 
denying  its  allegations  touching  the  relative  rank  of  Frost  ft 
Co.'s  mortgage,  and  that  of  Norwood  ft  Co.,  that  was  all  that 
was  necessary,  so  far  as  the  plaintiff  was  concerned.  We 
must  not  be  understood  as  denying  the  right  of  co-defendants 
to  have  these  equities  as  between  themselves  tried  in  this  ac- 
tion. That  right  has  been  repeatedly  recognized  by  this 
court:  Quattlebaum  y.  Black,  24  8.  C.  65;  MoUe  ▼.  SehtiU^  1 
Hill  Eq.  146;  26  Am.  Dec.  194. 

The  plaintiff  in  the  case  at  bar  sued  as  assignee  and  mort- 
gagee, and  did  not  include  his  membership  of  the  firm  of 
Norwood  ft  Co.  in  his  character  as  plaintiff;  his  name  in 
that  latter  relation  appears  here  as  a  defendant.  It  is 
defective  pleading  for  one  and  the  same  person  to  appear  as 
both  plaintiff  and  defendant  in  the  same  action..  Correct 
pleading  requires  that  a  plaintiff  or  defendant,  as  the  case 
may  be,  should  unite  in  himself  as  such  plaintiff  or  defendant, 
as  the  case  may  be,  all  the  characters  he  may  bear  to  the 
subject-matter.  Thus  if  an  individual  has  rights  as  an  indi- 
vidual, and  also  rights  as  a  trustee  (in  one  of  its  many  forms), 
or  as  partner  in  a  firm  in  one  subject-matter,  he  should  be  so 
described.  We  make  these  observations  here  because  this  is 
the  second  instance  during  the  present  term  of  this  court  in 
which  we  have  noticed  this  departure  from  the  rules  for 
pleading,  and  all  the  more  readily  in  this  case  because  of  the 
admirable  manner  in  which,  in  every  other  respect,  the  papers 
have  been  prepared. 

After  a  careful  consideration  of  the  appeal,  the  writer  of 
this  opinion  has  reached  the  conclusion  that  the  decree  l)e* 
low  must  be  modified,  for  he  was  satisfied  that  Norwood  ft 
Co.  were  entitled  to  a  priority,  in  so  far  as  the  amount  ad- 
Tanced  to  C.  N.  Rogers,  beginning  on  the  thirteenth  day  of 
January  and  ending  on  the  23d  of  February,  1885,  being 
the  sum  of  $686.21,  is  concerned.    This  result  arises  from 
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these  considerations:  The  cirouit  judge  found  as  a  fact  and 
as  a  conclusion  of  law  that  the  written  agreement  indorsed 
on  the  bond  and  mortgage  between  Norwood  A  Co.  and 
C.  N.  Rogers  ^*was  equivalent  to  the  execution  of  a  new  bond 
and  mortgage  by  him  to  them,  and  he  is  bound  thereby," 
on  the  18th  of  January,  1885.  This  finding  of  the  judge  has 
not  been  appealed  from,  and  is  therefore  the  law  of  this  casd. 
He  also  finds  that  C.  N.  Rogers  executed  his  mortgage  to 
Frost  A  Co.  on  the  23d  of  February,  1885,  and  the  same  was 
recorded  on  that  day.  This  is  admitted  to  be  true.  It  also 
appears  that  Norwood  A  Ca  advanced  to  Rogers  $686.21  be- 
tween the  18th  of  January,  1885,  and  the  23d  of  February, 
1886. 

It  is  not  material,  in  the  writer's  view  of  the  rights  of  these 
parties,  that  the  consideration  of  the  mortgage  of  Frost  A  Co. 
was  an  antecedent  indebtedness.  It  was  lawful  to  make  anch 
mortgage,  and,  under  the  registry  laws  of  this  state,  having 
been  duly  recorded  on  that  date,  it  was  notice  to  all  the  world 
of  their  lien  on  the  land  from  the  date  of  the  execution  of  the 
mortgage.  It  is  also  the  law  of  this  state  that  a  mortgage  ia 
entitled  to  the  advantage  of  the  doctrine  of  equity  of  purchaser 
for  a  valuable  consideration  without  notice:  Haynswortk  ▼. 
Bi$ehoff^  6  S.  C.  166,  and  cases  there  cited. 

It  must  be  apparent,  therefore,  that  on  the  twenty-third  day 
of  February,  1885,  these  co-defendants — Frost  A  Co.  and  Nor> 
wood  A  Co.  —  stood  in  this  attitude  to  each  other,  growing  out 
of  their  transactions  with  C.  N.  Rogers;  Norwood  A  Co.  had 
a  mortgage  entitling  them  to  advance  from  time  to  time  to 
Rogers  not  more  than  one  11,000,  and  of  this  sum  they  had 
advanced  1686.21.  On  this  day.  Frost  A  Co.,  upon  an  ante* 
cedent  debt  of  C.  N.  Rogers  of  three  thousand  dollars,  ob- 
tained bona  fide  a  mortgage  from  Rogers  upon  the  same  land 
covered  by  the  lien  of  Norwood  A  Ca  What  is  the  rule  equi^ 
adopts  in  such  a  case  7  It  treats  the  parties  in  this  way:  II 
asks,  Has  Frost  A  Co.  parted  with  any  consideration  to  Rogera 
previously  or  on  the  23d  of  February,  1886,  either  by  the  sur- 
render to  him  of  any  security  or  the  payment  of  any  money, 
or  divesting  themselves  of  any  right  by  which  such  firm  have 
been  placed  in  any  worse  situation  than  they  would  have  been 
in  if  they  had  received  notice  of  Norwood  A  Cc's  mortgage  7 
Their  answer,  under  the  proofe  here,  would  be,  Na  Then 
equity  supplies  relief  to  Norwood  A  Co.  in  this  way:  It  saya: 
You  have  not  complied  with  the  law  by  reoording  your  mor^ 
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(age,  but  bj  an  bonest  dealing  witb  Rogers  yoo  bave  obtained 
«  rigbt  that  he  created  bj  contract  to  hold  hia  land  as  a  pledge 
to  secure  so  much  money  or  property,  to  wit,  $686.21,  as  you  ad- 
▼anced  to  him  prior  to  the  day  the  law  made  you  take  notice 
of  the  rights  of  Frost  A  Co.,  and  this  we  give  you  because,  to 
that  extent,  you  are  a  purchaser  for  valuable  consideration 
without  notice:  Zcm  y.  Charleston  etc.  R.  R.  Co^  6  S.  C.  97, 
«nd  other  cases  there  cited. 

But  after  a  very  careful  examination  of  the  decisions  of  our 
<M>urts,  and  after  an  interchange  of  views  by  the  different 
members  of  this  court,  I  am  directed  to  announce  as  its  unan* 
imous  decision  that  no  such  priority  exists  as  to  the  debt 
of  $686.21  in  Norwood  A  Co.  over  the  mortgage  of  E.  H.  Frost 
A  Co.  The  very  object  of  the  act  of  1843  regulating  the 
registry  of  mortgages  was  to  uproot  secret  liens,  and  the  pro^ 
visions  of  that  act  have  been  extended  to  apply  to  the  registry 
of  deeds  of  conveyance,  as  will  be  seen  by  reference  to  sec- 
tion 1776  of  our  General  Statutes.  It  is  true  that  in  both  acts 
reference  is  to  validity  of  record  as  to  "  subsequent  creditors 
«nd  purchasers  for  valuable  consideration  without  notice.'^ 
But  this  court,  in  Piester  v.  Piester,  22  S.  C.  143, 63  Am.  Rep. 
711,  uses  this  language:  **  We  do  not  mean  to  say  that  the 
mortgages,  having  been  recorded  (although  out  of  time),  may 
not  have  a  valid  lien  on  the  land  embraced  as  to  such  credi- 
tors aa  do  not  come  within  the  category  of  subsequent  credi- 
tors without  notice";  thus  strongly  intimating  what  its 
judgment  would  be  when  a  case  should  be  made  as  between  a 
creditor  whose  mortgage,  unrecorded,  was  created  prior  to  a 
mortgage  daily  recorded.  We  cannot  say  that  this  precise 
question  has  been  directly  passed  upon  by  our  courts,  but  the 
dieta  in  our  decisions  plainly  point  to  the  decision  when  the 
question  shall  be  presented.  This  court  therefore  now  an- 
nounces that  a  secret  mortgage,  or  a  mortgage  not  recorded,  is 
displaced  in  lien  by  a  mortgage  subsequently  delivered  and 
duly  recorded,  even  if  the  debt  secured  by  the  recorded  mort- 
gage is  an  antecedent  indebtedness. 

So  far  as  any  advances  made  to  Rogers  by  Norwood  A  Co. 
after  the  23d  of  February,  1885,  they  were  made  at  their  peril, 
for  the  registry  laws  of  this  state  made  the  record  of  Frost  & 
Ca's  mortgage  on  that  day  notice,  so  that  it  was  impossible 
for  them  (Norwood  A  Ca)  to  avail  themselves  of  the  doctrine 
of  purchasers  for  a  valuable  consideration,  or  subsequent 
creditors  without  notice.     For  this  court  to  hold  otlierwiso 
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would  be  to  nullify  the  registry  laws  of  this  state.  The  pro* 
▼isioDS  of  those  laws  are  beneficent  as  well  as  wise.  Nor^ 
again,  can  we  accept  the  views  suggested  by  the  appellants  aa 
to  the  effect  of  the  agreement  of  C.  N.  Rogers  with  Norwood 
&  Co.,  made  on  the  13th  of  January,  1885,  thus  enabling 
Norwood  A  Co.  to  continue  their  advances  beyond  the  23d  of 
February,  1885,  when  Frost  A  Co.  obtained  their  mortgage,  for 
to  do  so  would  be  at  variance  with  the  decisions  of  this  court 
in  the  oases  of  Walker  v.  Arthur,  9  Rich.  Eq.  397;  National 
Bank  of  Chester  v.  Ounhouset  17  8.  C.  494;  and  other  cases. 
We  cannot  hold  that  Norwood  A  Ca  were  bound  to  continue 
advances  to  Rogers  after  the  23d  of  February,  1885,  for,  by  the 
execution  of  the  mortgage  to  Frost  A  Co.  at  that  date,  he  had 
deprived  himself,  by  his  own  act,  of  any  right  to  such  advanceB* 

We  could  not  reverse  the  findings  of  the  circuit  judge  re- 
ferred to  in  the  second,  fourth,  ninth,  tenth,  and  foorteenth 
exceptiona  They  relate  to  findings  of  fact  Instead  of  being 
without  any  testimony  to  support  them,  or  being  manifestly 
against  the  weight  of  testimony,  we  find  abundant  testimonj 
in  the  case  to  support  them. 

It  is  the  judgment  of  this  conrt  that  the  judgment  of  the 
circuit  court  be  affirmed. 

PlSADINO  —  I>ETBN8%   WHBTHIB    LoST  BT  VaILVBM  TO  PLSAa  —  A   db- 

fente  not  set  forth  in  the  answer  ie  of  no  Kvtaii  Field  r.  MoffOTf  6  N.  T.  179t 
67  Am.  Dee.  436,  and  note  with  cMet  ooUected;  C^mifiiifi^e  t.  Ooiemtmt  7 
Rich.  Bq.  609;  62  Am.  Deo.  402.  Where  the  defense  of  "  horn  fide  pnrohnaer 
without  notioe  **  is  relied  npon,  notice  most  be  denied  fnlly  and  poeitiTelj, 
thoagh  it  be  not  charged  in  the  bill;  and  if  the  facts  be  charged  from  wliioh 
snch  notioe  may  be  inferred,  snoh  facts  mnst  bo  denied  also:  Johnaom  t.  7\mi* 
irIn,  18  Ala.  60;  62  Am.  Deo.  212;  and  note. 

Partdb.  —  A  party  oannot  be  plaintiff  and  defendant  in  the  same  waa^s 
ffia  T.  MePhermm,  16  Mo.  204;  66  Am.  Deo.  142,  and  note;  Bwrk^  r.  Bar- 
riers TSf.R.  233;  29  Am.  Dec  660,  and  note;  ABim  r.  Shadbowme,  1  Daaa» 
68;  26  Am.  Dec.  121. 

MoRTGAQBA  —  BrFEOT  OT  FAn<inii  TO  RaooROu  ^  A  mortgage  dnly  taken 
and  recorded  without  notioe  to  the  mortgagee  of  a  prior  unrecorded  mori» 
gage  has  priority  of  lien  over  this  nnreoorded  mortgage:  Mawty  ▼.  Orofier^ 
83-  S.  G.  436;  Conatani  r,  Utiiverm^.  183  K.  Y.  640;  Kellg  v.  Shepherd^  7ft 
Ga.  706.  The  prior  execution  of  a  mortgage  does  not  gire  it  the  preierenoe; 
bnt  in  order  to  entitle  it  to  a  preference,  it  must  be  flnl  recorded:  Clabaugk 
T.  Bytrlff^  7  GiU,  864;  48  Am.  Dea  676,  and  notei  Stameed  t.  Rtherle^  18 
Ohio,  148;  42  Am.  Deo.  108,  and  note.  Under  the  recording  act  of  lowa^ 
a  mortgagee  is  protected  against  unrecorded  instruments  in  the  same  way 
as  is  a  purchaser:  Seevere  r,  DekuhmuU^  11  Iowa,  174;  77  Am.  Dec.  139,  and 
note.  A  mortgage  not  acknowledged  and  recorded  as  required  by  statute, 
thongh  good  between  the  parties^  is  not  yalid  as  at^ainst  suliseqnent  encum* 
brancers  with  actual  notice  of  the  existence  of  the  mortgage:  JcLOOwaif  t» 
QquU,  20  Ark.  190;  78  Am.  Dec.  494. 
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IiraBOiAn  RioBT  ov,  Dxtbatsd  bt  Pabtriov  Saul  — >TIm  wMm 
off  a  biiibMid  who  aoqnirM  title  to  land  m  a  tenant  in  oommon  witk 
•tben  it  rabjeot  to  the  paramoant  right  of  hit  oo-tenanti  to  demand 
partition.  Hie  wife's  right  of  dower  therein  it  therefore  snbordinate  to 
that  paramoant  right»  whioh»  when  enforoed  by  a  tale  made  nnder  a 
daoreo  of  the  ooart»  defeats  her  inchoate  right  of  dower  in  tha  landp 
althoogb  she  was  not  a  party  to  the  action  for  partition. 

DowsB — Bvnor  ov  Oohtitahos  bt  Husband  to  Third  Pbbsoh  bbiobb 
FAKimoH.  —Where  a  hnsband  holding  land  as  a  tenant  in  common, 
ia  which  hie  wife  has  an  inohoate  right  of  dower»  oonyeys  hie  intereet 
to  another  person,  and  the  land  ie  thereafter  sold  under  a  decree  of 
ooort  in  an  action  for  partition  to  which  the  husband  is  a  perty,  bnt 
the  wife,  such  right  to  dower  is  defeated,  not  becaase  the  hnsband 
not  the  wife's  representatiye,  bnt  by  the  exercise  of  tha  right  of 
partition,  which  was  paramonnt  to  it.  The  wife  was  not  a  necessary 
party  to  each  action. 

Salb  ob  Labd  Owkbd  bt  Oo-txraiits  bob  PABTiTtoH  —  Powxb  OB  Court 
ov  Bquitt  to  Obdbb.  —  A  conrt  of  equity  has  power  to  order  a  salo 
for  partition  of  land  owned  by  several  tenants  in  common,  either  as  die* 
tribnteee  of  an  intestate's  estate  or  otherwise. 

AonoN  to  reoover  dower.    The  facts  necessary  to  an  nnder- 
•tanding  of  the  case  are  sufficiently  stated  in  the  opinion. 

Henderson  Brothers^  for  the  appellants. 

J.  O.  Evant  and  E.  8.  Hammond^  eontrcu 

McIybb,  0.  J.  All  the  cases  named  in  the  title  were  actions 
for  dower,  and  as  they  all  grew  out  of  the  same  state  of  facts, 
and  rest  upon  the  same  principles  of  law,  they  were  heard  to- 
gether, both  on  the  circuit  and  in  this  court,  and  will  there- 
fore be  considered  together.  By  ligreement,  the  cases  were 
heard  upon  the  pleadings  and  an  agreed  statement  of  facts, 
set  out  in  the  case,  by  the  court  without  a  jury.  The  plain- 
tiff, as  the  widow  of  Alfred  HoUey,  claims  dower  out  of  the 
several  parcels  of  land  in  the  possession  of  the  several  defend- 
ants in  the  above-stated  cases,  which  several  parcels  originally 
constituted  a  single  tract  of  land  known  as  the  Hollow  Creek 
land.  From  the  *'  agreed  statement  of  facts,"  which  should 
be  incorporated  in  the  report  of  this  case,  it  appears  that  some 
time  prior  to  the  year  1889  the  said  Alfred  HoUey  and  one 
William  H.  Carey  purchased  jointly  the  Hollow  Creek  land, 
and  the  same  was  conveyed  to  them  as  tenants  in  common, 
and  on  the  5th  of  March,  1841,  Alfred  HoUey  conveyed  his 
undivided  one-half  interest  to  Wise  HoUey.    Subsequently, 
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W.  H.  Carej  having  died,  his  son,  John  L.  Carey,  instituted 
proceedings  in  the  court  of  equitj  against  the  other  heirs  at 
law  of  W.  H.  Carey,  together  with  Alfred  HoUey  and  Wise 
Holley,  for  the  partition  of  said  land,  which  resulted  in  a  sale 
of  said  land  under  the  orders  of  said  court.  At  such  sale  one 
John  Holley  became  the  purchaser,  and  having  paid  the  pur- 
chase-money, received  titles  from  the  commissioner  in  equity, 
and  the  defendants  in  the  several  cases  above  stated  claim 
under  the  said  John  Holley.  The  purchase-money  was 
divided  amongst  the  several  parties  to  the  proceedings,  in 
pursuance  of  the  provisions  of  the  decree  of  the  court  under 
which  the  sale  was  made,  but  the  plaintiff  herein  was  not  a 
party  to  the  proceedings,  and  neither  received  any  portion  of 
the  proceeds  of  the  sale,  nor  was  there  any  provision  made  for 
the  protection  of  her  inchoate  right  of  dower. 

Alfred  Holley,  the  husband  of  plaintiff,  having  died  in  Feb- 
ruary, 1881,  these  actions  were  commenced  (when  is  nol 
stated)  by  the  plaintiff  to  recover  her  dower  in  the  several 
tracts  held  by  the  several  defendants.    The  circuit  judge  held 
that  while  a  sale  for  partition  would  bar  the  contingent  or  in- 
choate right  of  dower  of  the  wife  of  one  of  several  tenants  in 
common  under  proceedings  to  which  he  was  a  party,  though 
the  wife  was  not  a  party,  yet  in  this  case,  inasmuch  as  Alfred 
Holley  had  sold  and  conveyed  to  Wise  Holley  his  undivided 
interest  in  said  land  before  the  proceedings  for  partition  were 
instituted,  the  plaintiff  was  not  barred  of  such  right,  because 
although  Alfred  Holley  as  well  as  Wise  Holley  were  parties 
to  the  partition  proceedings,  yet  neither,  nor  both  of  them  to- 
gether, represented  the  rights  and  interests  of  the  plaintiff  in 
such  proceedings.    He  therefore  rendered  judgment  in  £avor 
of  the  plaintiff  in  each  of  said  cases.    From  these  judgments 
the  several  defendants  appeal  upon  the  several  grounds  set 
out  in  the  record;  and  the  plaintiff,  according  to  the  proper 
practice,  gives  notice  that  if  the  supreme  court  should  find 
itself  unable  to  sustain  the  judgments  appealed  firom  upon 
the  ground  taken  by  the  circuit  judge,  the  plaintiff  will  ask 
this  court  to  sustain  said  judgments  upon  other  grounds 
likewise  set  out  in  the  record. 

These  various  grounds  raise  substantially  the  following 
questions:  1.  Whether  the  wife  of  one  tenant  in  common  can 
be  barred  of  her  inchoate  right  of  dower  by  a  sale  for  partitioo 
under  proceedings  instituted  by  another  tenant  in  common 
against  her  husband  and  the  other  co-tenants,  but  to  which 
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the  wife  was  not  a  party;  2.  If  so,  whether  the  same  rule 
would  apply  where  the  husband,  though  made  a  party  to  the 
proceedings  for  partition,  had  previously  conveyed  his  undi- 
vided interest  to  a  third  person  who  was  also  made  a  party; 
8.  Whether  the  circuit  judge  erred  in  finding  as  matter  of 
faot  that  William  H.  Carey  died  testate;  4.  If  not,  whether 
the  former  court  of  equity  had  the  power  to  sell  lands  of  a 
testator  for  partition  amongst  those  entitled  thereto;  and  if 
ao,  whether  the  inchoate  right  of  dower  of  the  wife  of  one  of 
the  tenants  in  common  would  be  barred  by  such  sale  under  a 
proceeding  to  which  she  was  not  a  party* 

As  to  the  first  question,  we  are  of  opinion  that  while  the 
wife  of  one  of  several  tenants  in  common  has  an  inchoate 
right  of  dower  in  her  husband's  portion  of  the  real  estate  held 
in  common,  yet  such  right  is  subordinate  to  the  paramount 
right  of  the  other  tenants  in  common  to  have  partition  of  the 
common  property  in  any  of  the  modes  by  which  such  parti- 
tion  may  be  lawfully  made*  Hence  if  a  sale  for  partition 
becomes  necessary,  the  wife's  inchoate  right  of  dower  in  the 
land  is  barred,  even  though  she  is  not  a  party  to  the  proceed- 
ings for  partition;  and  the  purchaser  at  such  sale  takes  his 
title  disencumbered  of  such  subordinate  right  of  dower.  As 
is  said  in  1  Washburn  on  Real  Property  (8d  ed.,  bk.  1,  c.  7, 
sec.  2,  par.  10,  p.  185):  *'The  wife  of  a  tenant  in  common 
holds  her  inchoate  right  of  dower  so  completely  subject  to  the 
incidents  of  such  an  estate  that  she  not  only  takes  her  dower 
out  of  such  part  only  of  the  common  estate  as  shall  have  been 
set  (off)  to  her  husband  in  partition,  but  if,  by  law,  the  entire 
estate  should  be  sold  in  order  to  effect  a  partition,  she  loses 
by  such  sale  all  claim  to  the  land,  although  no  party  to  such 
proceedings."  Whether,  in  such  a  case,  some  provision  should 
be  made  for  the  protection  of  the  wife's  inchoate  right  of  dower, 
in  the  event  it  should  afterwards  become  absolute  out  of  the 
husband's  share  of  the  proceeds  of  the  sale,  is  not  a  matter 
now  before  us,  and  will  not,  therefore,  be  considered* 

So  far  as  our  experience  extends,  this  rule  has  always  been 
recognized  in  this  state,  and  we  are  not  informed  that  it  was 
ever  before  questioned.  The  reason  of  this  rule  is  this:  The 
right  of  the  other  co-tenants  to  demand  partition  being  para* 
mount  to  the  inchoate  right  of  dower  in  the  wife  of  any  one  of 
the  co-tenants,  whenever  the  paramount  right  is  exercised,  the 
subordinate  right  cannot  properly  be  allowed  to  interfere  with 
or  abridge  the  full  enjoyment  of  the  paramount  right.     Inas- 
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maoh  as  the  inchoate  right  of  dower  springs  out  of  and  is 
necessarily  dependent  npon  the  concurrence  of  marriage  and 
seisin  of  the  husband  daring  coyerturcy  it  must  necessarily 
depend  upon  and  be  qualified  by  the  nature  of  such  seisin. 
If,  therefore,  the  nature  of  the  husband's  seisin  be  such  as  will 
not  support  the  claim  of  dower, — as,  for  example,  the  husband 
be  seised  as  trustee,  —  it  is  competent  for  the  defendant  in 
dower  to  show  such  defect  in  seisin  as  a  defense  to  the  claim 
of  dower.  See  what  is  said  in  Whitmire  v.  Wright^  22  8.  C. 
451,  58  Am.  Rep.  724,  commenting  on  the  case  of  Qayle  t. 
Price,  5  Rich.  525. 

So,  also,  the  husband's  seisin  may  be  shown  to  be  subject  to 
the  lien  of  a  purchase-money  mortgage,  and  therefore  not  of 
such  a  character  as  will  be  sufficient  to  support  the  claim  of 
dower  as  against  such  paramount  right:  OrafU  ▼.  Crafts^  2 
McCord,  54.  And  the  same  doctrine  applies  where  the  in« 
choate  right  of  dower  is  subordinate  to  the  lien  of  a  judgment 
recovered  before  the  marriage:  Jones  v.  MiUer,  17  S.  C.  380. 
Again,  the  rule  is  well  settled  that  while  a  judgment  against 
one  of  several  tenants  in  common  is  a  lien  upon  the  undivided 
interest  of  such  tenant  in  common,  under  which  such  undi- 
vided interest  may  be  levied  on  and  sold,  yet  such  encum- 
brance is  subordinate  to  the  paramount  right  of  the  other 
tenants  in  common  to  demand  partition;  and  if  a  sale  of  the 
undivided  property  is  made  for  that  purpose,  the  purchaser 
takes  his  title  freed  and  discharged  from  such  subordinate 
encumbrance  on  the  share  of  the  judgment  debtor,  and  the 
creditor  is  remitted  to  his  debtor's  share  of  the  proceeds  of  the 
sale,  even  though  the  judgment  creditor  is  not  a  party  to  the 
proceedings  for  partition:  Keckeley  v.  Moore,  2  Strob.  Eq.  21; 
BUey  V.  Oaines,  14  S.  C.  454;  Ketchin  r.  Patrieh,  82  S.  C.  443. 
See  also  ShieU  v.  Sloan,  22  S.  C.  157. 

Now,  while  these  are  cases  of  liens  or  charges  upon  the 
common  property,  or  rather  upon  the  interests  of  one  or  more 
of  the  tenants  in  common,  and  while  the  inchoate  right  of 
dower  may  not,  properly  speaking,  be  a  lien,  yet  the  principle 
upon  which  they  rest  is  applicable  here,  to  wit,  that  the  en« 
forcement  of  a  paramount  right  must  not  be  interfered  with 
or  abridged  by  persons  holding  subordinate  rights,  whatever 
be  their  character.  Hence,  as  the  inchoate  right  of  dower 
arises  out  .of  and  is  dependent  upon  the  nature  of  the  hus- 
band's seisin,  such  inchoate  right  must  necessarily  be  affected 
with  any  infirmities  of  such  seisin,  and  be  qualified  by  any 
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paramoant  right  snbject  to  which  it  has  been  acquired;  and 
where,  as  in  this  case,  the  husband's  seisin  was  qualified  by 
WLXid  subject  to  the  paramount  right  of  the  other  co-tenants  to 
demand  partition,  the  plaintiff's  inchoate  right  of  dower, 
growing  out  of  and  dependent  upon  such  seisin,  was  subject 
to  the  same  qualification.  When,  therefore,  the  seisin  of  the 
husband  was  dlTested  by  the  exercise  of  the  paramount  right 
of  the  other  co-tenants  to  demand  partition,  the  inchoate  right 
of  dower  was  likewise  destroyed,  so  far,  at  least,  as  the  land 
was  concerned,  and  the  plaintiff  was  no  more  a  necessary 
party  for  that  purpose  than  is  a  judgment  creditor  of  one  of 
seyeral  tenants  in  common  in  case  of  a  sale  of  the  common 
property  for  partition:  KeekeUy  y.  Moare^  2  Strob.  Bq^  21; 
where,  as  pointed  out  in  the  circuit  decree,  the  point  here  in- 
volved, though  not  discussed,  was  practically  decided. 

The  second  question  inyolves  an  inquiry  as  to  the  effect  of 
the  sale  by  Alfired  Holley  to  Wise  HoUey  of  his  undivided 
one  half  of  the  common  property  prior  to  the  institution  of 
the  proceedings  for  partition,  under  which  the  land  was  sold 
to  John  Holley.  It  seems  to  us  that  the  conveyance  to  Wise 
Holley  placed  him  in  the  shoes  of  Alfred  Holley,  invested  him 
with  the  same  seisin,  subject  to  the  same  qualifications,  with 
which  his  grantor,  Alfred  Holley,  had  previously  been  in* 
vested,  and  made  him  a  tenant  in  common  with  the  other 
joint  owners  of  the  land.  When,  therefore,  such  seisin  was 
divested  by  the  sale  for  partition,  the  effect,  so  far  as  any  sub* 
ordinate  right  dependent  upon  such  seisin  was  concerned,  was 
the  same  as  if  the  title  and  such  seisin  had  remained  in  Alfred 
Holley.  When  the  basis  upon  which  the  subordinate  right  of 
dower  rested  was  destroyed  by  the  exercise  of  a  right  para- 
mount to  the  inchoate  right  of  dower,  such  right  necessarily 
fell  with  it,  and  could  not  be  asserted  against  one  claiming 
under  a  right  paramount  to  it.  We  are  therefore  unable  to 
see  how  the  conveyance  by  Alfred  Holley  to  Wise  Holley 
could  affect  the  question  which  we  are  called  upon  to  deter- 
mine. 

The  view  taken  by  the  circuit  judge,  that  by  reason  of  such 
sale  the  plaintiff's  inchoate  right  of  dower  was  not  suflSciently 
represented  in  the  proceedings  for  partition,  does  not  seem  to 
us  to  be  sound,  for  we  do  not  think  it  is  a  question  of  repre- 
sentation  at  all.  If  Alfred  Holley  had  never  sold  and  con- 
veyed his  undivided  interest  to  Wise  Holley,  we  would  not  be 
disposed  to  hold  that  the  plaintiff's  inchoate  right  of  dower 
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was  barred  by  tbt  sale  for  partition,  because  though  she  was- 
not  a  party  tp  the  partition  prooeediDgs,  yet  her  interest  was 
represented  therein  by  her  husband,  who  was  a  party.  On 
the  contrary,  our  view  is,  that  such  inchoate  right  of  dower 
was  defeated  by  the  exercise  of  a  right  paramount  to  it;  prac-^ 
tically,  that  such  inchoate  right  of  dower  in  her  husband'a 
share  of  the  oommon  property  was  contingent  upon  the  non* 
exercise  of  the  paramount  right  to  demand  partition  by  a  sale- 
of  the  common  property;  but  when  such  paramount  right  was- 
ezercised,  the  contingency  upon  which  such  subordinate  in* 
ehoate  right  of  dower  rested  could  never  happen,  and  hence 
ii  eould  never  afterwards  become  absolute.  Indeed,  it  would 
be  anomalous  to  hold  that  the  purchaser  at  a  sale  made  under 
the  exercise  of  a  paramoimt  right  should  take  his  title  sub* 
ject  to  one  claiming  under  a  subordinate  right  Under  tiiia 
view  we  do  not  see  how  it  is  possible  that  the  transfer  by  Al» 
fired  HoUey  of  his  interest  to  Wise  Holley  prior  to  the  pro- 
oeedings  for  partition  can  affect  the  question;  nor  do  we  see 
any  necessity  for  making  the  plaintiff  a  party  to  the  partition 
proceedings,  for  she  then  had  no  such  interest  in  the  property 
sought  to  be  partitioned  as  rendered  her  a  necessary  party,  in 
any  sense  of  those  terms,  and  since  the  sale  she  never  could 
have  any  such  interest 

The  third  question,  under  the  view  which  we  shall  take  of 
the  fourth,  becomes  wholly  unimportant,  and  as  it  is  a  mere 
question  of  fact,  will  not  be  considered. 

The  fourth  question  has  been  so  fully  and  satisfactorily 
discussed  by  the  circuit  judge  in  his  decree  (which  should  be 
incorporated  in  the  report  of  this  case),  that  we  find  it  very 
difficult  to  add  anything  to  what  is  there  so  well  said.  It  is 
there  shown  that  the  power  of  the  former  court  of  equity  to 
order  a  sale  of  land  for  partition,  owned  by  several  tenants  in 
common,  either  as  distributees  of  an  intestate's  estate,  or  other- 
wise, is  not  derived  firom  or  dependent  upon  the  provisions  of 
the  act  of  1791,  but  existed  and  was  exercised  long  before  the 
passage  of  that  act, — an  instance  of  which  will  be  found  in  the 
case  of  DinekU  v.  Timrod^  1  Desaus.  Eq.  109,  decided  in  1784, 
seven  years  before  the  passage  of  the  act  of  1791.  This  was 
expressly  decided  in  the  case  of  Pell  v.  BaU,  1  Rich.  Eq.  861, 
and  the  doctrine  was  recognized  in  the  subsequent  cases  of 
SUedman  v.  Week9y  2  Strob.  Eq.  145,  49  Am.  Dec.  660,  and 
QibBm  V.  Marshall,  6  Rich.  Eq.  254.  While,  therefore,  it  may 
be  true  that  the  court  of  common  pleas,  deriving  its  power. 
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in  this  respect  only,  from  the  act  of  1791,  can  only  order  a 
sale  for  partition  in  cases  of  intestacy,  as  has  been  held  in  the 
cases  of  OrompUm  y.  Ulmer^  2  Nott  A  McC.  429,  Spann  ads* 
Blocker^  2  Nott  A  McC.  593,  and  Bama  v.  Branch,  3  McCord, 
19,  yet  these  decisions  cannot  affect,  and  do  not  purport  to 
question,  the  long-established,  and  as  we  may  say  the  univer- 
sally recognised,  powers  of  the  court  of  equity  in  this  respect, 
under  which,  as  is  said  by  Harper,  C,  in  PM  v.  BaU,  1  Rich. 
Bq.  361:  *^  Titles  have  accrued  and  money  has  been  paid  and 
invested;  thus  involving,  perhaps,  the  titles  of  a  large  portion 
of  the  property  of  the  country."  We  would  not  feel  at  lib* 
erty,  at  this  late  day,  to  disturb  or  even  question  what  may 
be  called  a  rule  of  property  so  long  establshed,  even  if  we  en- 
tertained much  graver  doubts  than  we  do  of  the  authority  of 
the  rule. 

We  concur,  therefore,  in  the  conclusion  reached  by  the  cir* 
cuit  judge  as  to  this  matter,  that  the  power  of  the  former 
court  of  equity  to  order  a  sale  for  partition  is  not  confined  to 
oases  of  intestacy,  and  that  the  inchoate  right  of  dower  of  the 
wife  of  one  of  the  several  tenants  in  common  is  defeated  by 
such  a  sale,  even  though  such  wife  be  not  a  party  to  the  pro- 
ceedings for  partition.  Bat  as  we  differ  with  the  circuit  judge 
as  to  the  effect  of  the  transfer  of  Alfred  HoUey^s  interest  to 
Wise  HoUey,  as  we  have  hereinbefore  indicated,  the  judgments 
below  must  be  reversed. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  in  each  of  the  oases  stated  in  the  title  be  reversed, 
and  that  the  complaints  therein  be  dismissed. 

DowiB— Wbkthib  BsniNouisHSD  BT  Pabtitioh — Sals  AOAmsr  Hus- 
BAMD.  —  A  ul%  of  lands  in  partition  prooeedingi  is  a  ]adioial  tale,  and  snob 
■ala  of  a  hnaband'a  iaterott  in  land,  in  a  proooeding  to  whieh  he  ia  a  party, 
•xtingniahat  the  wife's  right  of  dower  therein,  althoagh  ehe  wai  not  made  a 
party  to  the  prooeeding:  WUUamM  r.  Weaeoii,  77  Iowa,  332;  14  Am.  St 
Bep.  287)  Lee  y.  Lindell,  22  Mo.  202;  64  Am.  Deo.  262,  and  note;  Weoffer 
▼.  Oregg^  6  Ohio  St  647;  67  Am.  Deo.  855,  and  note.  See  also  Ferrg  r. 
JMtesoM,  86  Ind.  14;  87  Am.  Dee.  846,  and  note. 

Kquitt  —  JvBiBDicnoH  —  Partitiom.  —  Oonrts  of  eqnitj  haye  ezclnsiye 
Jnrisdiotion  of  snits  for  the  partition  of  personal  property,  eyen  though  the 
oomplainant's  title  is  denied  by  tha  defendant:  Godfrey  y.  WhiU,  60  Mieb. 
443;  1  Am.  St.  Rep.  687,  and  note.  CwUra,  see  ChidgeU  y.  ilecuf,  8  Ma  53; 
40  Am*  Doa  180^  and  note.  A  eonrt  of  equity  will  decree  partition  of 
lands,  if  it  ia  in  possession  of  the  oo-tenants:  Weeh  t.  Weekg^  5  Ired.  Eq. 
Ill;  47  Am.  Deo.  85a  See  BUtdmam  ▼•  Wtd»,  2  Strob.  Bq.  145;  49  Am. 
Dec66a 
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OuM«fUTiu»AL  Law— Chaeoi  oh  Faces,  Wbav  s  vor.«*A  Jadg^ 
not  «luurgo  on  the  faoti^  within  the  meaoisg  «l  IIm  oonstitatiaiial 
tioa,  when  ha  ttatet  to  th«  Jury  only  the  pdnti  of  eridenoo  ••  to  wl 
thort  is  DO  ditpote,  and  leayat  wholly  to  them  the  only  diepnted  qnco- 
tion  of  faot  in  the  oeae^  without  the  ili^hteet  intimation  of  his  opinion 
M  to  that  question. 

IfAUCB  Implud  vbom  Usi  or  DsADLT  Wbapov. — The  law  implies  maliee 
from  the  nee  of  a  deadly  weapon,  nnleee  there  are  aome  eirenmataneea 
of  mitigation  or  ezoase  in  the  eaae. 

Alibi,  Pboof  ot,  must  bi  Clbab  ahd  CoxTiKanro.  —  The  eyidenoe  relied  on 
to  eatabliah  proof  of  an  aUbi  mnsfe  be  anffioiently  olear  and  eonvinoing,  to 
•atiafy  the  ]ary  that  the  prepondersnoe  of  the  eridenoe  ia  in  faror  of  the 
tmt  it  need  not  bo  anffioient  to  remore  all  reaaooable  doubt  thereof!. 


Indictmbnt  for  murder.    The  fiaots  are  stated  in  the  opin- 
ion. 

C.  0.  DafUtUr  and  J.  B.  McLaughlin^  for  the  appellant* 

Jervey^  iolicitor^  contra. 

McIvKB,  0.  J.  The  defendant  was  indicted  for  and  eon- 
Tioted  of  the  erime  of  mnrder,  in  taking  the  life  of  one  Nel- 
son Hook.  8o  far  as  we  can  perceive  from  the  evidence  set 
out  in  the  case,  there  was  not  a  shadow  of  testimony  tending 
to  show  any  excuse  or  provocation  for  firing  the  fatal  shot 
whioh  resulted  in  the  instant  death  of  the  deceased;  and  the 
only  disputed  question  of  fact  was,  whether  the  defendant  was 
the  guilty  party.  Several  witnesses  testified  positively  and 
distinctly  that  the  defendant  fired  the  gun,  and  there  was 
also  testimony  tending  to  show  that  defendant,  looking  upon 
the  dead  body  of  his  viotim,  said,  with  an  oath:  *'  I  have  got 
one,  and  I  am  going  to  get  anoUier'';  or  as  phrased  by  an- 
other witness:  **  I  got  that  one."  The  only  defense  interposed 
was  that  of  an  alibis  and  several  witnesses  testified  that  the 
defendant  was  at  a  place  some  two  miles  distant  at  the  time 
when  Hook  was  killed. 

The  jury  having  rendered  a  verdict  of  guilty,  defendant 
appealed  upon  the  grounds  set  out  in  the  recoid.  The  first 
imputes  error  to  his  honor  Judge  Kershaw  in  violating  the 
provisions  of  article  4,  section  26,  by  charging  upon  the  facts 
in  the  following  particulars:  1.  In  saying  to  the  jury:  ''The 
testimony  in  this  case  tends  to  show  that  this  man  Hook  was 
killed  on  the  occasion  referred  to,  and  that  he  was  killed  by 
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Toby  Jackson,  and  there  are  no  circumstances  of  mitigation 
or  excuse."  2.  ^'  The  evidence  does  not  point  to  any  one  else; 
but  that  la  immateriaL''  8.  '*  There  is  no  pretense  that  there 
were  any  circumstancea  to  excuse  the  killing.''  4  '*  There  is 
no  pretense  that  there  was  any  provocation."  5.  ^^  The  proof 
tends  to  show  that  the  killing  was  done  with  a  deadly  weapon; 
and  under  such  circumstances  the  law  implies  malice,  and  the 
killing  would  be  murder,  unless  there  were  some  circumstances 
of  justification  or  excuse  in  the  case."  The  remaining  ground, 
though  stated  as  one  of  the  specifications  of  the  general  charge 
of  violating  the  constitutional  provision  above  referred  to, 
manifestly  has  no  application  to  such  charge,  and  will  there* 
fore  be  hereinafter  separately  stated  and  considered. 

In  view  of  the  numerous  cases  in  which  this  court  hae 
been  called  upon  to  consider  the  scope  and  efiect  of  the  eon- 
•titutional  provision  which  it  is  claimed  has  been  violated  in 
this  case,  it  can  scarcely  be  necessary  for  us  to  go  over  again 
the  same  ground,  especially  where  it  is  only  necessary  to 
read  the  charge  of  the  circuit  judge  as  a  connected  whole  (for 
which  purpose  it  should  be  incorporated  in  the  report  of  the 
case),  to  see  that  the  imputation  of  error  is  utterly  without 
foundation.  There  was  not  a  shadow  of  dispute  that  the  life 
of  the  deceased  was  taken  with  a  deadly  weapon,  without  the 
slightest  pretense  of  any  excuse  or  provocation,  and  the  soli« 
itary  disputed  question  of  fact  in  the  case  was  as  to  whether 
the  testimony  was  sufficient  to  establish,  beyond  a  reasonable 
doubt,  that  ttie  defendant  was  the  party  who  did  the  felonious 
deed.  It  is  impossible  to  read  the  charge  of  his  honor  without 
perceiving  that  this  question  was  left  to  the  jury  fully  and 
fairly,  without  the  slightest  intimation  of  the  judge's  opinion 
as  to  that  question.  Indeed,  it  is  not  charged  in  any  of  the 
specifications  that  the  judge  expressed,  or  even  intimated,  any 
opinion  as  to  that  question.  These  specifications  only  point  to 
the  statement  of  undisputed  facts,  and  this,  as  has  been  held, 
is  no  violation  of  the  constitutional  provision:  StaU  v.  Sum^ 
mers,  19  S.  0.  94;  State  v.  Nance,  26  S.  C.  178;  StaU  v.  Davis^ 
27  S.  C.  614;  State  v.  MurreU,  6Z  8.  0.  98. 

There  was,  and  could  be,  no  dispute  that  there  was  testi« 
mony  tending  to  show  that  the  deceased  was  killed  by  tbs 
defendant;  that  there  were  no  circumstances  of  mitigation, 
excuse,  or  provocation  for  the  killing;  that  the  killing  was 
done  with  a  deadly  weapon,  and  there  was,  therefore,  no  error 
in  stating  these  undisputed  facts  in  the  connection  in  which 
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they  appear  in  the  charge.  It  is  likewise  true  that  there  was 
no  evidence  pointing  to  any  one  else  as  the  author  of  the 
guilty  deed,  though  the  jury  were  very  properly  told,  in  that 
connection,  ^'that  is  immaterial";  for  the  fact  that  the  evi- 
dence did  not  show  that  any  one  else  had  done  the  deed 
would  not  be  sufficient  to  fix  guilt  upon  the  defendant.  In- 
deed, as  we  have  said,  the  only  issue  of  fact  raised  by  the 
single  defense  interposed  about  which  there  was  any  dispute 
was  fairly  left  to  the  jury,  and  there  was  certainly  no  error  on  * 
the  part  of  the  circuit  judge  in  simply  repeating  to  the  jury 
other  facts  appearing  in  the  testimony  as  to  which  there  was 
no  dispute,  or  in  saying  to  the  jury  that  there  was  no  evidence 
as  to  certain  points  mentioned. 

It  may  be  that  the  fifth  specification  was  intended  not  only 
to  designate  an  instance  of  a  violation  of  the  constitutional 
provision  under  consideration,  but  also  to  raise  an  indepen> 
dent  legal  question  as  to  whether  the  law  would  imply  malice 
from  the  use  of  a  deadly  weapon,  unless  there  were  some  dr- 
cumstances  of  mitigation  or  excuse  in  the  case.  If  so,  we  oao 
only  say  that  the  doctrine  announced  by  the  circuit  judge  has 
been  too  long  and  too  well  settled  to  require  the  citation  of 
any  authority  to  sustain  it. 

It  only  remains  for  us  to  consider  the  last  ground  of  appeal, 
which  is  in  these  words:  **  Because  bis  honor  erred  in  charging 
the  jury  that '  the  proof  of  an  alibi  must  be  clear  and  convin- 
cing, and  must  satisfy  the  jury,  by  the  preponderance  of  the 
evidence,  that  the  accused  was  not,  at  the  time  of  the  killing^ 
at  the  place  where  the  killing  is  said  to  have  occurred. '  ^  The 
point  of  this  exception  seems  to  rest  upon  the  words  '*  clear 
and  convincing,"  used  by  the  circuit  judge  to  indicate  the  na- 
ture and  decree  of  the  proof  necessary  to  establish  the  defense 
of  alibi.  We  find,  however,  that  Mr.  Justice  Foster,  in  his 
Crown  Law,  868,  said:  *^  It  must  be  admitted  that  mere  alibi 
evidence  lieth  under  a  great  and  general  prejudice,  and  ought 
to  be  heard  with  uncommon  caution;  but  if  it  be  founded  in 
truth,  it  is  the  best  negative  evidence  that  can  be  offered;  it 
is  really  positive  evidence,  which,  in  the  nature  of  things,  ne- 
cessarily implieth  a  negative,  and  in  many  cases  it  is  the  only 
evidence  that  an  innocent  man  can  offer";  and  this  remark 
is  quoted  with  approval  in  Phillips  on  Evidence,  249,  in  the 
second  American  from  the  third  London  edition.  So,  also^ 
we  find  that  in  1  Am.  &  Eng.  Ency.  of  Law,  455.  it  is  said: 
''Where  the  prosecution  rests  upon  positive  and  undoubted 
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proof  of  the  prisoner's  guilt,  it  should  not  be  overcome  by  less 
than  fully  clear,  and  satisfactory  evidence  of  the  alleged  aiibi/* 

In  view  of  these  authorities,  we  cannot  say  that  the  circuit 
judge  erred  in  using  the  terms  objected  to  as  characterizing 
the  nature  and  degree  of  evidence  necessary  to  establish  an 
alibi,  especially  when  the  jury  were  told,  in  that  connection, 
as  well  as  in  other  portions  of  the  charge,  that  it  was  not  ne- 
cessary that  the  oZtM  should  be  proved  beyond  all  reasonable 
doubt,  but  that  a  mere  preponderance  of  evidence  would  be 
sufficient.  Practically,  the  instruction  amounted  to  this:  that 
the  evidence  relied  on  to  establish  the  alibi  must  be  suffi- 
ciently clear  and  convincing,  to  satisfy  the  jury  that  the  pre- 
ponderance of  the  evidence  was  in  favor  of  the  alibi;  but  it 
need  not  be  sufficient  to  remove  all  reasonable  doubt  of  the 
fact  that  the  defendant  was  not  at  the  place  where  the  homi- 
cide was  committed  at  the  time  when  it  was  committed.  This^ 
it  seems  to  us,  was  substantially  in  conformity  to  the  rule  as 
established  in  this  state  by  the  oases  cited  in  appellant^s  argu- 
ment, to  wit,  that  while  the  state,  in  a  criminal  case,  is  bound 
to  prove  every  essential  element  of  the  charge  made,  beyond 
a  reasonable  doubt,  the  same  degree  of  proof  is  not  required 
of  a  defendant  who  sets  up  a  special  defense,  which  may 
be  proved  by  a  mere  preponderance  of  the  evidence;  and  if, 
upon  the  whole  testimony,  both  on  the  part  of  the  state  and 
the  defendant,  the  jury  entertain  a  reasonable  doubt  as  to  any 
point  material  to  the  charge,  the  defendant  is  entitled  to  the 
benefit  of  such  doubt 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed,  and  that  the  case  be  remanded  to  the 
court  of  general  sessions  for  Orangeburg  County,  in  order  that 
a  new  day  may  be  assigned  for  the  execution  of  the  sentence 
heretofore  impoeed. 

M ALKfli — pRssuxmoir  vaoii  Usa  of  Dbadlt  Wsipoir.  —  MaUoe  may  be 
ioferrtd  from  tbe  om  of  a  dMdly  weapon  oannng  daalh,  unlam  rabatted  by 
other  teetimonj:  State  r.  Laveile^  24  &  a  120;  27  Am.  81.  Bopw  7Ml  and 
note;  note  to  8tai$  r,  Duehamf,  21  Am.  8t  Repi  899. 

AuBi  ^  SvFtiomior  ov  Bvidbnos  to  Bstablish.  —  A  prisoner  it  not 
boond  to  proye  an  aUU  beyond  a  reasonable  doabt:  LandU  r,  State^  70  Ga. 
662;  48  Am.  Rep.  688.  A  bare  preponderanoe  of  OTidenoe  it  snfficient  to 
prove  an  oMbL'  8taU  v.  Hardh^  46  Iowa.  623;  26  Am.  Rep.  174^  If  tha 
eridenoe  in  rapport  of  an  aUbi  ia  rafficient  to  raiae  a  reasonable  doubt  in  the 
mind  of  the  Jnry,  the  aocnsed  is  entitled  to  an  aoqnittal:  PoUard  ▼.  State,  53 
Misa  410;  24  Am.  Rep.  703.  Sea  also  extended  noto  to  Sharp  ▼.  State.  14 
Am.  8k  Rep.  4L 
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Trial— -I]ffeTRUonov8>-9TATnia  Etiduioi.  —The  court  may  itaU  the 
tefttimoay  and  declare  the  law,  although  it  ia  erroneona  to  charge  in  respect 
to  matters  of  fact:  People  ▼.  King^  27  OaL  507;  87  Am.  Deo.  95,  and  note 
The  court  may  present  the  facts  in  his  charge^  but  must  inform  the  juy 
that  they  are  the  exdusiTe  Judges  of  the  facts:  Sorm  ▼•  8UUe^  I  Kan.  42;  81 
Am.  Dea  499«  and  aotOi 


Sullivan  v.  Shell. 

IV  South  Cabouha.  57&] 

JaBOimiT — Pbopsb  Modb  ot  Pbooxbdivo  to  Yaoatk.  —  Where  ezeentiea 
is  renewed  under  proper  proceedings  after  the  judgment  has  been  satis* 
fied,  if  the  defendant  has  any  remedy,  he  must  seek  it  by  motion  ia  the 
original  causey  and  not  by  a  new  and  independent  action* 

Rb  Judicata  —  Pabtt  Failing  to  P&ssbnt  Dbpknsb  Estoppbo  fboh 
ooiKQ  80  Attbbwabim.  —  WhcTC  a  defendant  had  an  opportunity  to 
plead  payment  of  the  judgment  when  summoned  to  show  cause  why  the 
execution  should  not  be  renewed,  but  failed  to  do  so^  the  order  of  re- 
newal is  resjudieata, 

Rsijbp  against  Jodgmbnt  on  Gbound  ov  Exoubablb  Nbglbot.  —  Where 
a  defendant  duly  served  with  summons,  under  no  mistake  as  to  the  ne- 
cessity of  employing  counsel,  intrusts  the  copy  summons  to  a  friend,  di* 
recting  him  to  hand  it  to  an  attorney,  with  instructions  to  appear  and 
plead  payment,  but  it  is  not  deliyered  to  the  attorney  until  after  the 
time  for  answering  had  passed,  and  judgment  by  default  was  taken  a 
year  after,  there  is  no  such  mistake,  inadvertence,  surprise^  or  excusable 
aegleot  as  will  entitle  him  to  relief  ander  section  196  of  the  oodew 

Thb  opinion  states  the  case. 

Feaihentofie  &  Sony  for  the  appellant. 

W.  JJ.  Irfrin$f  contra. 

McIvBB,  C.  J.  At  the  sale  of  the  real  estate  of  one  M.  A. 
Sullivan,  under  a  bill  to  marshal  the  assets  of  his  estate,  the 
original  plaintiff,  Hewlett  Sullivan,  bid  off  a  tract  of  land,  and 
to  secure  the  payment  of  the  purchase-money  executed  his 
bond  and  mortgage  on  the  same.  This  bond  remaining  un- 
paid, proceedings  to  foreclose  the  mortgage  were  instituted  by 
the  clerk  of  the  court,  who  had  succeeded  to  the  possession  of 
the  bond  and  mortgage,  and  on  the  21st  of  February,  1877,  a 
judgment  was  rendered  against  said  Hewlett  Sullivau  for  up- 
wards of  four  thousand  dollars,  and  for  the  foreclosure  of  the 
mortgage  and  a  sale  of  the  mortgaged  premises.  No  sale, 
however,  was  ever  made  under  this  judgment,  Hewlett  Sulli- 
van claiming  to  have  made  sundry  payments  thereon,  suffi- 
cient, as  he  alleged,  to  satisfy  the  same,  but  no  satisfaction 
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was  ever  entered  thereon.  On  the  contrary,  on  the  17th  of 
October,  1883,  a  Bummons  to  renew  execution  upon  said  judg- 
ment was  served  upon  said  Hewlett  Sullivan,  who  handed  it 
to  his  relative,  J.  D.  Sullivan,  with  the  request  that  he  would 
deliver  it  to  his  attorneys,  with  instructioDS  to  plead  payment 
of  the  judgment  The  copy  summons  was  not,  however,  de- 
livered to  said  attorneys  until  twenty-four  or  twenty-five  days 
after  it  had  been  served,  but  before  the  next  succeeding  term 
of  the  court 

No  answer  or  demurrer  to  said  summons  and  no  notice  of 
appearance  was  ever  given;  and  on  the  2d  of  December,  1884, 
more  than  a  year  after  the  service  of  the  summons,  an  order 
of  court  was  granted  renewing  said  judgment,  and  granting 
leave  to  the  present  defendant,  who  had,  in  the  mean  time, 
succeeded  to  the  office  of  clerk,  to  issue  execution  thereon. 
Accordingly,  on  the  12th  of  December,  1884,  execution  was 
issued  for  the  balance  claimed  to  be  due,  and  on  the  12th  of 
March,  1885,  this  execution  was  levied  upon  the  lands  of  said 
Hewlett  Sullivan.  Whereupon  this  action  was  commenced 
on  the  28d  of  March,  1885,  for  the  purpose  of  enjoining  the 
enforcement  of  said  execution,  and  having  said  judgment  can- 
celed and  marked  satisfied.  The  case,  being  at  issue,  was  re- 
ferred to  the  master,  who  made  his  report  recommending 
that  the  relief  prayed  for  in  the  complaint  be  granted.  To 
this  report  the  defendant  filed  the  several  exceptions  set  out 
in  the  case,  which  were  sustained  by  the  circuit  judge,  and 
judgment  rendered  granting  the  prayer  of  the  complaint 
From  this  judgment  defendant  appeals  upon  the  several 
grounds  set  out  in  the  record. 

Under  the  view  which  we  take  of  this  case,  we  do  not  deem 
it  necessary  to  consider  these  grounds  seriatim;  for  it  seems 
to  us  that  the  recent  case  of  Crocker  v.  AUeUy  84  S.  C.  452, 
27  Am.  St  Bep.  831,  which  has  been  recognized  and  affirmed 
in  the  still  more  recent  case  of  Oillam  v.  Arnold^  35  S.  C.  613, 
conclusively  shows  that  the  plaintiff  is  not  entitled  to  main- 
tain this  action.  If  he  ever  bad  any  remedy,  it  should  have 
been  sought  by  a  motion  in  the  cause  in  which  the  judgment 
complained  of  was  rendered.  But  even  if  he  had  resorted  to 
that  mode  of  relief^  we  do  not  see  how  he  could  have  success- 
fully met  the  plea  of  res  cidjvdieata.  When  he  was  served 
with  the  summons  to  show  cause  why  the  judgment  should 
not  be  revived,  and  execution  issued  to  enforce  the  same,  he 
was  afforded  the  opportunity  to  raise  the  very  same  questions 
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which  he  now  seeks  to  raise  by  this  action;  and  this  court 
has  repeatedly  decided  that  one  who  fails  to  do  bo  when 
afforded  such  opportunity  is  forever  afterwards  estopped  from 
doing  so:  Jaehon  v.  Patrick^  10  S.  C.  197;  MeNair  v.  In/gr^ 
ham,  21  S.  C.  70;  Freer  v.  Ihtpper,  21  8.  C.  76;  Crenshaw  v. 
Juliauy  26  S.  G.  283;  4  Am.  St.  Rep.  719.  As  we  said  in 
the  case  last  dted:  **  When  these  defendants  were  sammoned 
to  show  cause  why  the  judgment  should  not  be  revived  and  a 
new  execution  issued,  that  was  the  proper  time  to  raise  the 
question  of  the  validity  of  the  jadgment,  and  though  not  in 
fact  formally  raised,  must  necessarily  have  been  then  ad* 
judged;  for  until  it  was  determined  there  was  a  valid  judg- 
ment, of  course  there  could  properly  be  no  order  that  the 
plaintiff  should  have  execution  thereof.**  And  as  was  said  in 
McNair  v.  Ingraham,  21  8.  C.  70,  and  repeated  in  Freer  r» 
Tupper,  21  S.  C.  75:  *^The  defense  (payment)  could  have 
been  made;  indeed,  the  proceeding  invited  him  to  make  it; 
and  failing  to  do  so,  the  result  must  be  the  same  as  if  he  had 
formally  made  it  and  failed."  So  here,  we  say  that  the  very 
same  grounds  upon  which  plaintiff  seeks  to  sustain  this  action 
could,  and  should,  have  been  presented  as  defenses  to  the  ap- 
plication to  renew  the  judgment,  and  failing  then  to  make 
them,  the  result  must  be  the  same  as  if  they  had  tlien  been 
urged  and  overruled. 

It  seems  to  be  supposed  that  the  plaintiff  here  was  entitled 
to  relief  under  the  provisions  of  section  195  of  the  Code  of 
Procedure.  But  passing  by  the  fact  that  this  does  not  pur- 
port to  be  a  proceeding  for  relief  under  that  section  of  the 
code,  we  do  not  think  that  the  plaintiff  has  made  such  a  case 
as  is  contemplated  by  that  section.  We  see  nothing  in  the 
pleadings  or  the  evidence  tending  even  to  show  that  the  judg- 
ment  complained  of  was  taken  against  him  ^through  bis 
mistake,  inadvertence,  surprise,  or  excusable  neglect.'*  The 
fact  is  undisputed,  that  he  was  regularly  served  with  the  sum- 
mons, and  he  was  under  no  mistake  as  to  the  necessity  for 
employing  counsel,  for  he  appears  immediately  to  have  taken 
steps  to  do  so.  The  fact  that  he  did  not  himself  deliver  the 
copy  summons  to  his  attorneys,  but  intrusted  that  duty  to 
another,  whoy  for  some  reason  wholly  unexplained,  ne* 
glected  to  do  so  until  after  the  time  for  answering  had  ex- 
pired, shows  anything  but  excusable  neglect;  and  when  this 
18  complied  with,  the  further  fact  that  it  was  more  than  twelve 
months  after  the  summons  was  served  before  tlie  older  of  re- 
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Mwal  was  granted,  withoat  a  tittle  of  evidence  tending  to  show 
that,  in  all  that  long  interval,  any  effort  whatever  was  made, 
either  by  the  attorney  or  the  client,  to  obtain  leave  to  answer, 
or  in  fact  any  inquiry  was  made,  or  any  attention  paid  to 
the  matter,  either  by  Hewlett  Sullivan  or  his  attorney,  it 
would  be  little  else  than  trifling  with  justice  to  hold  that  such 
conduct  showed  anything  but  the  most  inexcusable  neglect^ 
and  most  certainly  does  not  show  either  inadvertence  or  sur- 
prise. How  any  mistake  or  negligence  can  be  attributed  to 
the  attorneys  of  Hewlett  Sullivan,  we  do  not  see,  for  they  do 
not  seem  to  have  been  spoken  to  upon  the  subject  until  after 
the  time  for  answering  had  expired,  and  it  does  not  appear 
that  they  were  ever  furnished  with  any  facts  upon  which  they 
could  have  based  an  application  to  the  court  for  leave  to 
answer  after  the  time  had  expired.  But  even  if  there  was 
negligence  on  the  part  of  the  attorneys,  that  would  not  help 
the  case:  See  Schroder  v.  EaioUf  2  Nott  A  McC.  291;  Foster 
y.  Jonesy  1  McCord,  116;  Vaughan  v.  Hemtt,  17  S.  C.  442.  In 
such  a  case  the  remedy  is  against  the  attorney,  and  not  against 
the  party  who,  by  the  negligence  of  the  attorney,  to  which  he 
did  not  contribute,  has  obtained  the  judgment. 

It  does  not  seem  to  us  that,  in  any  view,  this  action  can  be 
maintained,  and  therefore  we  have  not  deemed  it  necessary 
to  go  into  the  question,  about  which  a  good  deal  might  be 
said,  as  to  whether  the  judgment  was  ever  in  fact  paid  in 
fiilL  It  does  appear  from  the  calculation  submitted  by  one 
of  the  counsel  for  the  appellant,  which  we  have  verified,  that 
even  allowing  all  the  credits  claimed,  there  is  still  a  balance 
due  upon  the  judgment 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  complaint  be  dismissed. 


JusoMXNn— PaopiB  Modi  or  PROCiBDnro  to  Vacatb:  Crodberw.  Al^ 
ta,  S4  S.  O.  402;  27  Am.  St.  B«p.  831,  and  note;  note  to  MorriU  ▼.  MarriO, 
Si  Am.  St.  B«p.  lOi. 

JuDCMxim— Ras  JunnuTAt  Sao  note  to  Oa^er  v.  Parker^  8  Am.  SIl 
Bop.  229;  extended  note  to  Lea  v.  Lea,  96  Am.  Deo.  770.  After  judgment 
•on  a  mortgage,  neither  the  defendant  nor  hia  granteea  will  be  permitted  to 
prove  payment  of  the  m<Mrtgage  before  jadgment:  Bljfthe  t.  ^tharde^  10 
Seig.  k  R.  261;  18  Am.  Deo.  672.  The  record  of  a  former  reoorery  npon 
the  mme  oontraot  haa  the  effect^  when  pleaded  by  way  of  eitoppel,  to  prevent 
tlie  defendant  from  denying  that  the  plaintiff  coold  reooTer  aooording  to  the 
•oonditiona  of  the  oontraot:  Hekhew  t.  HandUon^  4  O.  Oreene,  317;  61  Am. 
Deo.  122.  A  judgment  nnroTersed  eitope  a  party  against  whom  it  hae  been 
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rniteed  htm  piwrf iig  any  ftllai^iitn  laoooaiatsDt  wifh  fit  Ihmiap  ▼.  OS^ 
dm,  tl  If  a.  485;  6S  Am.  Dee.  0S6^  «od  aotai  A  J«dgBMiit  or  daerea  oC  » 
««rl  of  oompotoat  Juiidiolioft  is  finol,  aol  only  m  to  the  mb|oet-iiftnttcr, 
Imi  alio  M  to  ovory  otiior  mattor  which  the  porftiot  might  haro  litiK&tod  md 
had  docidod  to  tho  Mat  Emdlgw.  Adtfm.  4$  Kaa.  SSI}  »  Aaa.  St.  Bap. 
•1,  and  Boto  wM  «M«  oaOoetad. 

JvDoimm— Rnav  ittinm^  ov  OBOinn>  ov  KsoiviABLa  KaaiAor:  8aa 
Mtoto  IFtttoMT.  rtMoUk  14  Aa.  St.  B<ipu  S0«|  IVyto- ▼. /Vpe^  106  K.  a 
187}  19  Aa.  St.  Rapw  Slot  md  aotik    Sm  alao  oztoadad  aoto  to 
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Raiuhud  OorauoiOB— Biobt  ov  PAsmroiR  10  But  om  Dnaofnm  ot» 
ni  BoAimvo  Tsaiv.  —The  ocmdaetor  of  a  railroad  traia»  la  diroetiaf 
aa  intonding  pawaagar  aa  to  hia  mathod  of  gattiag  apoii  tfaa  tnliiy  is 
Mting  witiun  Ilia  toopa  of  hia  anthority  •■  raoh  eondaetor,  Mid  tha 
panangar,  in  oomplTiiig  with  hia  direetioiii,  is  not  gailty  of  nagliganaib 
■■1—  ha  agpoai  hinualf  to  plain  and  apparant  daagar. 

AcmoH  far  personal  injories.    The  opinion  Biates  the  oaia. 

ManhaU  K.  SnM  and  Stephen  O'Brien,  for  the  appeUant 

MitduU^  AehUmj  and  O&apman,  for  the  respondent 

HoTTy  J.  This  action  was  broaght  to  recover  damages  for 
personal  injuries  to  the  plaintiJBT,  alleged  to  have  been  caosed 
bjr  the  negligence  of  the  respondent  in  the  operation  of  a  oer- 
tain  railroad  train.  The  court  below  sustained  the  demurrer 
to  the  complaint,  and  from  the  judgment  of  dismissal  rendered 
thereon  plaintiff  has  brought  the  case  here  for  review.  The 
allegations  of  the  complaint,  so  far  as  they  are  necessary  for 
the  consideration  of  the  questions  raised  by  this  appeal^  are  aa 
follows:  *'  At  that  time  it  was  the  custom  of  the  railroad  com- 
pany to  run  its  trains  from  Wilkeson  to  the  switch  lying 
westwardly  about  one  half  mile,  then  switch  off  and  run  to 
Carbonado,  upon  another  branch  of  railroad  belonging  to  and 
operated  by  the  defendant  company,  and  returning  thence  to 
the  said  switch,  would  once  more  place  itself  upon  the  line 
running  to  South  Prairie,  and  then  on  to  Tacoma;  that  while 
stopping  at  said  switch  it  was  the  practice  of  the  officers  and 
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employees  of  said  company  employed  upon  said  train  to  per- 
mit and  request  intending  passengers  to  board  the  cars,  and 
this  practice  had  become  a  custom  among  the  people  of  Wil- 
keson,  and  was  well  known;  that  plaintiff  knew  this  practice 
and  custom,  so,  when  he  found  the  train  moving  away  from 
Wilkeson  station  without  him,  he  shouldered  his  bandle 
and  walked  down  the  railroad  to  the  switch  aforesaid,  and 
there  awaited  the  return  of  the  train  from  Carbonado;  that  in 
due  time  the  train  returned  from  Carbonado  and  approached 
said  switch,  the  engine  and  tender  coming  first,  crossing  the 
switch,  and  running  up  a  short  distance  toward  Wilkeson 
station,  thence  running  westwardly  upon  the  line  of  road  tow- 
ard South  Prairie  and  stopping;  the  passenger-car,  the  only 
car,  came  after,  propelled  by  its  own  gravity,  and  in  like  man- 
ner ran  over  said  switch  and  a  short  distance  towards  Wilke- 
son, and  stopped;  that  when  the  oar  stopped,  the  condaotor 
of  said  train,  being  an  employee  of  said  defendant  company, 
and  the  brakeman  of  said  train,  also  an  employee  of  said  de- 
fondant,  appeared  upon  the  rear  platform  of  said  car;  that 
plaintiff  at  that  time  was  standing  on  a  steep  bank  forming 
the  bed  of  the  railroad,  about  ten  feet  away  from  the  rails,  and 
to  the  side  thereof,  where  he  -had  gone  to  be  out  of  the  way 
when  said  train  came  down  from  Carbonado  and  switched  off 
to  the  line  to  South  Prairie;  that  when  the  conductor  apon 
said  car  saw  the  plaintiff,  who  expressed  his  desire  of  getting 
on  board  said  car,  the  said  conductor,  being  an  employee  of 
said  defendant  company,  beckoned  to  the  plaintiff  to  come  to 
the  rear  of  the  car,  and  directed  him  to  come  between  the 
rails  of  said  railroad,  and  to  the  rear  end  of  said  car,  and  by 
his  words  and  gestures  indicated  to  plaintiff  that  he  should 
place  his  baggage  upon  the  platform  of  said  car  at  a  point 
immediately  above  the  couplers,  and  between  the  upright  iron 
guards  at  the  end  of  the  platform,  and  a  part  of  said  car;  said 
conductor  saying  to  said  plaintiff,  in  order  to  induce  him  to 
make  haste,  'This  way,  now;  hurry  up,'  pointing  with  his 
bands  where  he  desired  plaintiff  to  come  to  and  place  hia  bag* 
gage,  on  the  rear  platform,  as  above  stated;  thai  plaintiff,  in 
obedience  to  the  instructions  of  said  conductor,  and  following 
the  commands  given  by  him  as  to  the  manner  in  which  he 
should  place  his  baggage  on  board  said  car,  believing  himself 
to  be  obliged  to  obey  the  directions  of  the  conductor  in  get- 
ting on  said  car,  fully  believing  that  said  conductor  had  full 
control  of  all  the  movements  of  said  train,  and  that  no  move- 
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ment  of  said  car  would  be  made  without  the  orders  and  di- 
rections of  said  conductor,  and  for  the  further  reason  that  the 
bank  upon  which  the  car  stopped  was  so  steep,  and  the  steps 
of  the  platform  so  slippery  from  frost,  that  plaintiff  could  not 
put  his  bundle  on  the  car  by  the  steps  of  the  platform,  and 
fully  believing  that  it  would  be  safe  to  follow  the  instructions 
of  the  conductor  as  aforesaid,  and  neither  hearing  nor  seeing 
anything  that  would  indicate  that  the  engine  was  moving,  did 
go  upon  the  track  of  said  railroad,  with  his  bundle  of  baggage 
upon  his  shoulder,  and  did  approach  the  rear  platform  of  said 
car,  in  the  manner  indicated  and  directed  by  the  said  conduc- 
tor, and  attempted  to  place  his  bundle  upon  said  platform,  in 
the  doing  of  which  said  conductor  assisted  him  by  taking  hold 
of  bis  bundle;  that  while  standing  in  this  position,  the  car  of 
which  said  platform  was  a  part,  through  the  negligence  and 
carelessness  of  the  conductor  and  engineer  of  said  train,  they 
being  then  employees  of  defendant  company,  received  a  sud- 
den shock  from  the  engine  standing  in  front  of  said  car,  and, 
without  any  warning  whatever,  moved  backward  at  a  rapid 
rate,  and  struck  the  plaintiff  and  gave  him  a  severe  blow  upon 
his  chest,  and  knocked  him  down  between  the  rails  of  said 
railroad,  and  pushed  him  along  .upon  the  bed  of  said  railroad 
between  the  rails  and  upon  the  ties,  for  a  distance  of  thirty  feet 
or  thereabouts,  to  the  great  physical  injury  of  the  plaintiff." 

The  respondent  urges  that  for  two  reasons  they  are  insuffi- 
cient to  show  a  cause  of  action:  1.  The  negligence  of  the  de- 
fendant is  not  sufficiently  alleged;  and  2.  That  from  such 
allegations  it  appears  that  plaintiff's  own  acts  contributed 
to  the  injury.  The  first  question  above  stated,  though  inci- 
dentally mentioned,  was  not  insisted  upon  with  much  force 
by  the  respondent,  and  we  do  not  think  it  necessary  to  say 
more  in  regard  thereto  than  that  we  think  that,  as  against  a 
general  demurreri  the  negligence  of  the  defendant  is  suffi- 
ciently alleged. 

The  other  question  has  been  argued  by  the  respective  par- 
ties at  great  length  and  with  much  ability,  and  we  have 
investigated  with  care  the  authorities  cited  thereon.  In  addi- 
tion to  the  points  and  authorities  bearing  directly  upon  this 
question,  counsel  have  presented  authorities  upon  certain 
features  of  the  case  bearing  more  or  less  directly  thereon. 
But  in  vidw  of  the  decisions  of  this  court  in  this  class  of  cases, 
it  will  not  be  necessary  for  us  to  refer  to  them.  In  this  state, 
as  in  the  great  majority  of  the  states  of  the  Union,  it  is  settled 
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law  that  a  party  cannot  recover  damages  for  injuries  to  which 
his  own  negligent  acts  have  contributed.  The  question,  then, 
in  this  case  is  as  to  whether  or  not  the  acts  set  oai|  as  above 
stated,  show  that  the  appellant  contributed  to  the  injnrj  of 
which  he  complains.  It  is  not  necessary  that  it  should  appear 
from  his  complaint  that  he  was  not  guilty  of  contribntory 
negligence,  as  under  the  great  weight  of  authority  such  con* 
tributory  negligence  is  matter  of  defense.  Do  the  acts  of  the 
plaintiff  above  stated  show  him  to  have  been  guilty  of  such 
negligence  as  will  bar  his  recovery?  It  may  be  conceded 
that  if  he  had  attempted  to  get  upon  this  train  in  the  manner 
which  he  did,  without  any  action  or  invitation  from  those  in 
charge  of  the  train,  that  negligence  would  be  presumed,  as 
the  manner  of  his  making  such  attempt  was  an  unusual  one^ 
and  ordinarily  attended  with  some  danger. 

Respondent  first  contends  that  plaintiff  had  no  business  to 
attempt  to  get  upon  the  car  at  the  place  where  it  was  stand- 
ing, as  such  place  was  not  a  depot  at  which  travelers  were 
expected  to  get  off  and  on  the  car.  But  even  if  this  oonten* 
tion  were  warranted  by  the  statements  of  the  complaint^  it 
might  be  questionable  whether  such  fact  could  avail  defend- 
ant, in  the  light  of  the  statement  that  there  was  an  express 
invitation  by  the  conductor  of  the  train  that  the  plaintiff 
should  board  the  car  then  and  there.  We  think,  however, 
that  the  statements  of  the  complaint  are  suflBcient  to  show 
that,  for  the  purposes  of  this  action,  the  place  where  the  car 
stood  should  be  held  a  proper  one  for  the  reception  of  passen- 
gers. The  allegations  of  the  complaint  show  such  a  practice 
in  regard  to  getting  on  and  off  trains  at  this  point,  and  such 
knowledge  and  consent  thereto  by  the  officers  of  the  company, 
as  to  estop  the  defendant  from  now  objecting  to  such  practice. 

The  real  questions  upon  which  this  case  must  turn  are: 
1.  The  extent  of  the  right  of  an  intending  passenger  to  rely 
upon  the  direction  of  the  conductor  of  the  train  in  getting 
thereon;  and  2.  What,  if  any,  was  the  danger  apparent  to 
plaintiff  of  such  attempt  to  obey  the  instmetions  of  said  con- 
ductor. Upon  this  first  question  the  aothorities  are  not 
entirely  uniform,  and  it  is  difficult  to  harmonise  the  expres- 
sions of  the  courts  of  the  different  states,  or  even  of  the  same 
state,  in  regard  thereto.  There  is  a  line  of  cases  which  have 
adopted  the  extreme  doctrine  that  a  passenger  upon  a  train 
is  justified  in  obeying  the  direction  of  the  conductor  or  other 
persons  in  charge  thereof,  regardless  of  any  question  of  appar- 
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•enl  danger  in  bo  doing,  and  if  injured  while  in  a  situation  to 
which  the  invitation  or  direction  of  such  conductor  or  other 
persons  has  placed  him,  he  can  recover  therefor:  See  Hanson 
w.  Mansfield  Ry  etc.  Co.,  88  La.  Ann.  Ill;  58  Am.  Rep.  162. 
We  are  not  prepared  to  go  the  extent  of  these  cases.  In  our 
judgment,  the  proper  rule,  upon  principle  and  authority,  is» 
that  the  direction  or  invitation  of  the  conductor  or  other  per- 
•on,  within  the  scope  of  his  authority,  justify  the  passenger  in 
complying  therewith,  unless  by  so  doing  he  will  expose  him- 
self to  danger,  plainly  open  to  his  observation,  that  a  prudent 
man  would  not  incur,  but  that  he  cannot,  except  at  his  own 
peril,  obey  such -direction  or  invitation,  when  to  do  so  would 
expose  him  to  plain  and  apparent  danger:  See  CindnTiati  etc. 
R.  R.  Co.  V.  Carper,  112  Ind.  26;  2  Am.  St  Rep.  144;  Jeffer^ 
•onviUe  R.  R.  Co.  v.  Swift,  26  Ind.  459;  8t.  Louie  etc.  R.  R.  Co. 
▼•  CantreU,  87  Ark.  619;  40  Am.  Rep.  105;  Fowler  ▼•  Baltic 
tnore  etc.  R.  R.  Co.,  18  W.  Va.  579. 

Applying  this  rule  to  the  facts  stated  in  the  complaint,  we 
think  that  they  show  that  plaintiff  was  justified  in  complying 
with  the  direction  of  the  conductor  in  attempting  to  board  the 
oar  as  stated  in  the  complaint  We  think  it  clear  that  any 
direction  of  a  conductor  of  a  train  to  an  intending  passenger, 
as  to  his  method  of  getting  upon  such  train,  is  clearly  within 
the  scope  of  his  authority  as  such  conductor.  This  being  so, 
it  follows  that  plaintiff  was  justified,  unless  in  complying  with 
fluoh  direction  he  exposed  himself  to  open  and  apparent  dan- 
ger. If  he  had  not  had  such  direction  from  the  conductor,  it 
would  have  been  his  duty  to  have  ascertained  for  himself 
whether  or  not  danger  would  be  incurred  in  this  attempt  to 
get  upon  the  car,  or  at  least  to  have  taken  such  precaution  to 
ascertain  the  danger  as  a  prudent  man  would  have  done  un- 
der all  the  circumstances,  but  in  obeying  such  direction  he 
had  a  right  to  assume  that  the  conductor  knew  what  he  was 
doing  in  giving  it,  and  that  the  train  would  be  so  managed 
«nd  controlled  by  him  as  to  make  his  compliance  there- 
with perfectly  safe;  and  having  a  right  to  rely  upon  this 
presumption,  he  was  not  called  upon  to  look  out  for  evidence 
of  danger,  but  had  a  right  to  act  upon  such  invitation  or  di- 
rection, unless  the  danger  so  presented  itself  that  a  man  of 
ordinary  prudence  could  not  avoid  seeing  it.  We  do  not  think 
the  danger  of  getting  upon  the  car  in  the  manner  indicated 
by  the  conductor  was  of  this  character.  If  the  car  remained 
standing,  there  would  be  no  danger  at  aU  in  getting  upon  it  in 
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the  way  proposed,  and  the  fact  that  it  would  not  thus  remain 
standing  would  not  neoessarily  be  made  known  to  him,  and 
onder  the  allegations  of  this  complaint  was  not  in  fact  known 
to  him.  Taking  the  allegations  of  the  complaint  as  true,  such 
contributory  negligence  of  the  plaintiff  as  will  defeat  his  re> 
covery  does  not  appear. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
tot  further  proceedings. 

Railroads — NEOUostroi.  — OBBTnro  Instruotiohb  of  Ooitditciob  hot 
OoHTRiBOTORT  NKOLiaBNOS:  (HndnnoU  He  B.  B.  Ch.  t.  Oatper,  112  Ind. 
26:  2  Am.  St  Rep.  144,  aad  note;  DeiroU  He.  B.  R.  Go.  r.  OmriiM,  23  Win 
162;  99  Am.  Deo.  141,  and  note;  JIanaon  ▼.  Mm»fiM  tty  He.  Ob.,  3S  La. 
Ann.  Ill;  68  Am.  Rep.  162.  It  ie  negligenoe  on  ^e  part  of  a  ooodoctor  of 
a  railroad  train  to  advise  a  passenger  to  leave  a  moTing  train,  nnder  circam- 
stanoes  likely  to  expose  him  to  injary :  JoneM  ▼.  Ohioago  etc  J?V  ^^*  ^  Minn. 
188;  8L  LouU  etc.  B.  B.  Oo,  r.  Oanttiu,  37  Ark.  619;  40  Am.  Rep.  105,  and 
note.  Whore  a  person  was  directed  hy  the  conductor  of  a  moving  train  to 
go  to  a  forward  oar,  where  he  oould  get  a  seat,  and  in  passing  from  one  car 
to  another  he  was  jostled  from  the  car  by  a  brakeman,  either  purposely  or 
carelessly,  the  defendant  was  held  liable:  LouimrilU  He.  B.  B,  Oo.  ▼.  JTeffy,  92 
Ind.  871;  47  Am.  Rep.  149.  See  Avey  v.  GalveHom  etc.  Ry  Co,.  81  Tex.  2a; 
16  Am.  St.  Rep.  809. 
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(4  WASBIHGTOir,  9&] 

Labosrt,  iNDicncniT  fob,  SirmoiBirr  wrrHoirr  ALLsonia  Vautb  ov 
Baoh  Sbpabatb  Abtiolb  Stolbn.— An  information  or  indictment 
which  charges  the  larceny  of  scTcral  articles  need  not  necessarily  allsgo 
the  Talne  of  each  separate  article  charged  to  have  been  stoleo. 

Information  for  larceny.    The  opinion  states  the  case. 

BcherUon  amd  Jenn%ng$f  for  the  appellant 

jR.  E,  Moody y  pro9$etU%ng  attorney^  and  Jame$  A.  Haighij  for 
the  state. 

DUNBAB,  J.  The  only  question  that  oan  be  considered  by 
the  conrt  in  this  case  is  the  suflSciency  of  the  indictment. 
No  statement  of  facts  has  been  settled  or  certified^  and  a  cer- 
tificate of  the  clerk  of  what  occurred  at  the  trial  could  not  be 
notice  to  this  court  The  office  of  a  statement  of  facts  is  to 
bring  to  the  notice  of  this  court  the  very  questions  sought  to 
be  brought  to  its  notice  by  the  certificate  of  the  clerk.  In 
this  case,  the  indictment,  in  substance,  charges  the  crime  of 
grand  larceny,  committed  by  stealing  a  lot  of  carpenter  tools^ 
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respectively  described,  and  estimated  to  have  a  lump  value 
of  fifty  dollars;  and  it  is  contended  by  appellant  that  the  in- 
dictment does  not  state  facts  sufficient  to  charge  the  appel- 
lant with  crime  under  the  laws  of  this  state;  but  that  it  is 
necessary  to  allege  the  value  of  each  separate  article  or  thing 
charged  to  have  been  stolen.  We  think  the  extent  to  which 
the  courts  have  gone  on  this  proposition  is,  that  where  a  lump 
value  is  given,  and  the  proofs  show  that  only  a  part  of  the 
articles  alleged  to  have  been  stolen  was  stolen,  the  variance 
is  fatal.  It  is  true  that  it  is  stated  as  a  general  rule  in  sec* 
tion  206  of  Wharton's  Criminal  Pleading  and  Practice  that 
*^  when,  as  in  larceny  or  receiving  stolen  goods,  personal  chat- 
tels are  the  subject  of  an  offense,  they  must  be  described  spe- 
cifically by  the  names  usually  appropriated  to  them,  and  the 
number  and  value  of  each  species  or  particular  kind  of  goods 
stated."  But  it  is  evident  from  the  whole  text,  and  cases 
cited  to  sustain  the  proposition,  that  it  is  stated  only  with 
reference  to  a  question  of  variance  between  the  indictment 
and  the  proof;  for  the  learned  author  refers  to  Wharton's 
Criminal  Evidence,  sections  121-126,  which  treat  exclusively 
of  the  variance  between  the  indictment  and  the  proof;  and 
the  sufficiency  of  the  indictment  to  charge  a  crime  is  not  dis- 
cussed at  all.  As  to  People  v.  Coon,  45  Cal.  672,  cited  by 
Wharton,  it  was  decided  that  where  the  indictment  charged 
the  defendant  with  stealing  five  certificates  of  shares  of  stock 
of  a  certain  number,  and  the  proof  showed  there  was  but  one 
such  certificate,  there  was  a  fatal  variance.  So  in  Hope  v. 
Commonwealth^  9  Met.  134,  cited  by  the  appellant,  while  the 
court  states  that  the  well-settled  practice  has  been  that  of 
stating  in  the  indictment  the  value  of  the  articles  alleged  to 
have  been  stolen,  the  opinion,  as  a  whole,  shows  conclusively 
that  the  application  was  to  a  question  of  variance;  for  the 
question  decided  is  shown  by  the  concluding  language  of  the 
opinion,  which  is  as  follows:  *'Our  statutes,  it  will  be  remem- 
bered, prescribe  the  punishment  for  larceny  with  reference  to 
the  value  of  the  property  stolen;  and  for  this  reason,  as  well 
as  because  it  is  in  conformity  with  long-established  practice, 
the  court  are  of  the  opinion  that  the  value  of  the  property 
alleged  to  be  stolen  must  be  set  forth  in  the  indictment, 
and  that  where  an  indictment  alleges  a  larceny  in  various 
articles,  and  adds  only  the  collective  value  of  the  whole,  such 
allegation  is  not  sufficient,  where  the  defendant  is  not  found 
guilty  of  the  larceny  as  to  the  whole.    The  plain  inference  is. 
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that  the  allegation  would  have  been  sufficient  if  the  defend- 
ant had  been  found  guilty  of  the  larceny  as  to  all  the  articles; 
or  in  other  words,  that  the  allegations  were  sufficient  to  charge 
a  crime.  In  McCarty  v.  State,  1  Wash.  377,  22  Am.  8t  Bep. 
152,  the  general  proposition  was  stated,  that  the  yalue  of  each 
ticket  should  have  been  alleged;  but  the  main  proposition 
decided,  as  shown  by  the  authorities  cited,  was,  that  the  in- 
formation  should  have  shown  that  they  were  genuine,  effective 
tickets,  and  that  unstamped,  undated,  and  unsigned  railroad 
tickets  were  not  the  subject  of  larceny. 

It  is  stated  in  2  Bishop's  Criminal  Procedure,  section  714, 
^Hhat  the  ordinary  and  practically  best  form  of  the  allegation 
is  to  add  the  value  of  each  specific  article'';  and  this,  the 
author  says,  is  necessary,  so  that  if  one  is  inadequately  laid, 
or  is  not  proved,  the  averment  as  to  it  alone  may  be  rejected; 
but  adds  that  in  strict  law,  looking  to  the  indictment  alone, 
there  is  no  objection  to  stating  simply  an  aggregate  value  of 
the  whole.  The  same  doctrine  is  announced  in  State  v.  Hari^ 
29  Iowa,  268;  State  v.  Murphy,  8  Blackf  498;  State  v.  BeaUy, 
90  Mo.  143;  State  v.  Buck,  46  He.  631;  12  Am.  &  Bug.  Bncy. 
of  Law,  818;  State  v.  Hood,  51  Me.  363;  Meyer  v.  State,  4  Tex. 
App.  121.  In  fact,  the  overwhelming  weight  of  authority 
sustains  this  view.  We  think  there  is  nothing  in  the  conten- 
tion that  the  information  is  bad  for  duplicity. 

The  judgment  of  the  lower  court  is  therefore  affirmed. 


Labobnt  *-  iKDicmHT  —  Alleoino  Valub  of  Sbparati  Asnoui 
SiOLXN.  — Th«  number  of  bank  bills  itoldn  need  not  be  aUeged  in  the  indio^ 
ment  If  their  amount  is  given,  it  is  eufficient:  OommonweaUk  v.  Orime$f  10 
Oray,  470;  71  Am.  Dec  666,  and  note;  note  to  State  ▼.  Segermond^  10  Am. 
8t  Eep.  174;  BttUe  ▼•  Heiukem,  S  Waah.  12.  But  an  indiofement  for  graad 
laroeny,  charging  the  taking  of  ninety-three  railroad  tiokets,  of  an  aggregate 
value,  without  alleging  the  ralne  of  each  ticket,  or  that  they  were  etampedt 
dated,  signed,  and  genuine,  is  insufficient:  UMut§  ▼•  i9<af%  1  Wash.  877| 
88  Am.  St  Bep.  152|  sad  note  with  cases  ooUeoted* 
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JoHNSOK  u  Grbgory  &  Ca 

[4  WAtHUlOTOK,  IOIl] 

Vaise  RKTUWf  ov  Sbbbift  AflSAXLABLV  TK  DiBior  PEooBiDvaa  10  Say 
AaiDB  JujMunrr.  — A  defendaat  agaiiut  whom  a  fudgmeiil  by  default 
has  beaa  renderBd  npoa  a  fdaa  retarn  bj  tlia  thmifi  ol  aarrioa  ol  •nm* 
monfl  upon  him,  and  whoae  property  has  heen  lold  voder  aa  exoeatioA 
iMaed  upon  taoh  jadgment^  may  aesiil  each  refcnm  in  an  aetioa  brought 
to  Mfc  adde  the  jadgmeat  and  sale,  withoat  proceeding  dirooUy  agaioft 
the  officer  for  damagea. 

AoTioN  to  set  aside  a  judgment  and  saleu    The  opinion 
•tates  the  case. 

White  and  tfunday^  for  the  appellant. 

John  Arthur  and  J,  W.  Spriggi,  for  the  respondenta. 

DuNBAB,  J.  On  the  tenth  day  of  Jnne,  1890,  respondents 
brought  an  action  against  appellant  in  the  snperior  oonrt  of 
King  County,  for  the  sum  of  $1,196.76,  alleged  to  be  due  on 
an  unbalanced  account,  together  with  interest  ai  the  rate  of 
ten  per  cent  per  annum  from  May  17*  1890.  Summons  was 
issued,  and  in  due  time  returned  and  filed  in  the  office  of  the 
clerk  of  the  court,  haying  indorsed  thereon  the  return  of  the 
sheriff,  to  the  effect  that  said  summons  had  been  personally 
served  on  the  defendant,  Thomas  Johnson,  plaintiff  herein, 
on  a  day  specified.  The  time  for  answering  having  expired, 
the  default  of  the  defendant,  Johnson,  was  ordered  entered  by 
the  court,  and  thereupon  judgment  was  rendered  and  entered 
by  the  court  in  favor  of  H.  P.  Gregory  A  Co.  against  said 
Thomas  Johnson  for  $1,211.70,  and  costs  of  suit.  Execution 
was  issued  on  said  judgment,  and  the  lots  of  land  described 
in  the  complaint  were  levied  upon  thereunder  and  sold,  the 
plaintiffs  in  the  action  becoming  the  purchasers;  and  John« 
son  brings  this  action,  asking  that  said  judgment  of  default, 
and  all  subsequent  proceedings  in  the  action,  be  declared  ille- 
gal and  void  and  of  no  effect,  for  the  reason  that  the  sheriff's 
return  was  false,  in  that  he  was  never  served  with  summons, 
and  had  no  notice  of  the  suit  whatever,  and  that  he  did  not 
know  of  the  judgment,  or  any  proceedings  thereunder,  until 
after  the  sale  of  said  land;  alleging  that  he  did  not  owe  all 
of  the  amount  claimed,  and  that  the  judgment  which  plain- 
tiffs, H.  P.  Gregory  &  Co.,  would  obtain  against  him  in  the 
trial  of  the  cause  would  be  less  than  the  judgment  heretofore 
obtained;  and  claiming  a  right  to  select  and  claim  the  lands 
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Bold  as  a  homestead,  under  the  exemption  laws  of  this  state. 
To  this  oomplaint  the  respondents  interposed  a  demarrer^ 
that  it  did  not  state  facts  sufficient  to  constitute  a  caase 
of  action.  Demurrer  was  sustained,  and  the  appellant,  rely- 
ing on  his  complaint,  comes  to  this  court.  This  case  raises 
squarely  the  question  whether  or  not,  in  this  kind  of  an  action, 
a  return  of  the  sheriff  can  be  assailed  and  judgment  and  sale 
set  aside,  the  appellant  contending  that  the  jurisdiction  of  a 
court  of  equity  to  relieve  against  a  judgment  pronounced 
without  service  of  process  is  well  established,  and  respondents 
contending  that  the  return  of  the  officer  imports  absolute 
verity,  and  that  when  it  shows  a  regular  and  proper  service 
it  cannot  be  traversed  or  impeached,  except  in  a  direct  pro- 
ceeding in  which  the  sheriff  is  made  a  party^ 

Upon  this  question  there  is,  without  doubt,  a  very  great  con* 
flict  of  authority,  the  courts  of  different  states  having  estab^ 
lished  different  rules,  in  conformity  with  their  respective  ideas 
of  the  best  manner  of  subserving  public  policy  and  protecting 
private  rights.  In  this  opinion  we  will  not  essay  a  review  or 
analysis  of  the  cases  reported  on  this  question,  all  of  which 
that  were  available  we  have  examined,  and  many  of  which 
are  exceedingly  interesting,  but  will  refer  to  Herman  on  Es- 
toppel, 197,  198,  539-646,  inclusive,  where  the  author  stoutly 
maintains  the  doctrine  that  public  policy  demands  the  up- 
holding of  execution  sales,  and  urges  with  great  cogency  that 
if  it  were  otherwise  parties  could  not  be  induced  to  purchase, 
and  that  the  rule  is  necessary  to  secure  the  rights  of  parties  and 
give  validity  and  effect  to  the  acts  of  ministerial  officers,  and 
that  parties  injured  by  such  return  can  obtain  redress  only 
by  an  action  against  the  officer  for  false  return. 

The  subject  is  exhaustively  argued  by  the  author  and  au- 
thorities collated,  including  Walker  v.  Robbins^  14  How.  584, 
which  is  one  of  the  main  cases  relied  upon  by  the  author  to 
sustain  his  contention,  although  in  that  case  the  supreme 
court  of  the  United  States  drew  a  distinction  between  cases 
where  the  plaintiff,  at  law,  was  not  in  fault,  and  cases  where 
the  plaintiff  had  done  something  to  connect  him  with  or 
make  him  responsible  for  the  false  return;  though  it  is  diffi- 
cult to  see  why  this  fact  should  be  allowed  to  affect  the  rights 
of  the  defendant  to  the  action,  if,  as  a  matter  of  fact,  he  had 
not  been  served  with  process,  and  had  no  notice  of  the  trial  of 
the  cause.  In  support  of  the  proposition  that  the  want  of 
service  of  process  may  be  shown  in  equity  in  opposition  to 
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the  statement  on  the  judgment  roll,  we  cite  Freeman  oh 
Judgments,  sec.  495,  and  cases  cited;  Taylor  v.  Lewiij  19  Am. 
Dec.  137,  note;  and  note  to  Oliner  ▼.  Pray^  19  Am.  Dec.  603- 
612.  These  notes  by  the  anthor  oontain  an  exhaustive  com- 
pilation and  review  of  the  authorities  pro  and  eon^  and  we 
are  convinced  from  their  examination  that  the  great  weight 
at  least  of  modern  authority  sustains  the  view  that  the  return 
of  the  officer  may  be  assailed  in  a  direct  proceeding  to  set 
aaide  the  judgment,  in  addition  to  defendant's  right  to  pro- 
ceed against  the  officer  for  damages.  And  this  view  of  the 
law  appeals  to  our  judgment  as  being  founded  on  the  better 
reasoning.  No  doubt  hardships  will  arise  under  such  a  con* 
etruction  of  the  law,  and  public  policy  demands  that  credence 
should  be  given  to  the  record;  but  prudential  considerations 
of  public  policy  must  not  be  carried  to  the  extent  of  establish* 
ing  conclusive  presumptions  which  destroy  the  citizen's  con* 
trtitutional  right  to  his  day  in  court.  No  greater  hardship 
could  certainly  be  conceived  of  than  to  deprive  a  person  of 
his  property  without  due  process  of  law,  and  no  principle  is 
more  antagonistic  to  our  form  of  government  and  system  of 
laws,  or  to  the  provisions  of  our  constitution.  In  this  case, 
if  the  allegations  of  the  complaint  are  true,  the  plaintiff  hai 
been  deprived  of  his  property  without  due  process  of  law,  and 
it  is  cold  comfort  to  him  to  be  informed  that  though  he  must 
satisfy  a  judgment  which  he  never  had  an  opportunity  to  con- 
test, and  that  he  and  his  family  must  be  turned  out  of  a  home 
which  the  law  would  allow  them  to  retain  as  a  homestead, 
that  he  has  a  remedy  against  the  officer  who  made  the  false 
retom* 

It  was  said  by  the  supreme  court  of  Tennessee,  in  Ridgeway 
T.  Bant  of  TennesMSf  11  Humph.  523,  that  *Hhe  action  for 
fialse  return  is  an  inadequate  remedy  for  suoh  an  injury;  for 
it  might  be  that  after  a  ruinous  sacrifice  suffered  in  the  pay- 
ment of  a  judgment  so  recovered,  and  the  delay  and  expense 
of  litigation  with  the  officer  who  made  the  false  return,  he 
might  be  unable  to  make  the  proper  indemnity,  or  succeed 
in  evading  his  liability.^  Of  course,  the  presumption  is,  that 
the  return  of  the  officer  is  correct,  and  the  proof  of  its  falsity 
should  be  clear  and  convincing,  but  it  is  going  too  far  to  hold 
that  such  presumption  is  absolutely  conclusive. 

The  judgment  will  be  reversedi  and  the  defendant  given  an 
epportunity  to  answer. 
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'  JuDamHT  Rehobeio  without  Ssbtkxb  or  Vwoown  -*  Aoimr  td  8bt 
AsiDB.  —  lUlief  agaiul  a  Jadgment  rendered  agaiael  m  per^  wxthont  ohw 
Tiee  of  sQinmooa  is  by  motion  in  the  original  oanae:  Oroeter  t.  AHa^  M 
a  a  452;  27  Am.  St  Bap.  831,  and  note;  note  to  MarriUw.  MorriO^  23  Am. 
St.  Rep.  117.  And  an  exeention  iaened  nnder  a  yoid  judgment  ie  afanolntely 
▼md,  and  may  be  attacked  oolUteraUy  as  w^  as  directly:  Oimm  t.  JTnmwfli^, 
47  Kan.  391;  27  Am.  St  Bep.  296,  and  note.  An  notion  may  be  nwhitafnil 
to  aet  adde  a  judgment  rendered  by  a  court  which  had  obtained  no  jnriadie- 
tion  from  want  ol  aerrice  of  prooeee:  Magim  ▼.  Lamb,  43  Minn.  80;  19  Am. 
St  Be|^  216;  PeopU  ▼.  Oreate^  74  Cal.  400;  6  Am.  St.  Bep.  448^  and  notof 
DMirn  w.  Mclfmmara,  113  lad.  54;  3  Am.  8t  Bep.  026.  8m  extended  nato 
•o  OSmt  y.  Pmih  19  Am.  DeCi  603^  and  eapeeiaUj  axtanded  acta  to  Ti^fk^ 
▼.  Lmrii^  19  Am.  Deo.  137. 


Shoufb  v.  Gbiffithb. 

{4  WAtHlVOtOV,  IfL) 

■QviTAau  Tnu  to  Land  m  nr  Pabtt  Who  Pats  Aara jli» 

Paion  WHBir,  «-  Where  one  member  of  a  lyndioate  pnrehaaee  land  far 
the  ayndioate,  and  faleely  repreeenta  to  the  other  membere  thereol  timi 
the  purohaae  price  ia  more  than  it  actually  ia,  and  that  he  ia  paying  for 
a  proportionate  intereat  in  the  land,  while  In  hel  the  other  memben  of 
the  syndicate  pay  the  whole  price,  the  equitable  title  to  the  land  ia  ia 
the  partiea  who  hare  paid  the  actual  purcliase  price. 

BosiA  Fids  PijaoHAsaB,  DoOTanrn  or,  Applioabu  to  PaaoHASEa  ov  Lboal 
Titls  ohlt.  —  The  doctrine  which  proteota  a  bona  JkU  purehaeer  wit^ 
out  notice  ia  applicable  aoldy  to  purchasers  of  a  legal  title;  the  pnr- 
ehaaer  of  an  equitable  intere^  purchases  at  hia  peril,  and  aoqnirea  tto 
property  burdened  with  every  prior  equity  charged  upon  it.  Where^ 
therefore^  a  party,  having;  at  most^  an  equitable  estate  in  Unda  tiie  legal 
title  to  which  ia  in  a  trustee  for  a  syndicate^  mortgagea  aach  lands,  the 
mortgage  ia  void. 

■roppkl— Aotval  Owtrnns  or  Laitd  not  Estoppsd  raoK  AasaawjMi 
TBsia  RiQHn  wHsir.  —  Although  a  declaration  of  tmat  made  and  re- 
eerded  by  the  members  of  a  syndicate  formed  for  the  purdhasn  of  laada 
declarea  that  a  certain  interest  in  each  lands  belongs  to  a  party  wlio  haa 
made  false  representations  to  them,  yet  where  audi  declaration  was 
made  in  ignorance^  which  waa  not  chargeable  to  neglect^  and  tiie  person 
to  whom  the  party  who  made  the  false  representationa  mortstaged  the 
lands  had  no  knowledge  of  the  execution  of  the  declaration,  the  aotaal 
owners  of  the  lands  are  not  eetopped  from  asserting  their  rights  tiiersta 

Action  broaght  by  John  Shoafe  and  Hagh  MoCrnm,  under 
the  name  of  Shoafe  and  MoCram,  against  H.  H.  Griffiths  and 
M.  L.  Abbotti  doing  business  under  the  name  of  Abbott  and 
Griffiths,  William  B.  Robertson,  Minda  S.  GrafF,  Hannah 
Eistenmacher,  Alice  J.  Roberts,  Q.  W.  Ti  averse,  and  Thomas 
B.  Hardin,  to  foreclose  a  mortgage  on  the  alleged  undivided 
two-thirds  interest  of  Abbott  and  Griffiths  in  certain  real  es- 


April,  1892.]  Shoufs  v,  Griffiths.  911 

tate.  The  mortgage  was  executed  to  George  H.  Bell,  and  by 
him  assigned  to  Shoufe  and  McCrum.  Abbott  and  Griffiths 
held  a  bond  for  a  deed  from  John  Kmmm  and  wife,  conditioned 
for  a  conveyance  of  certain  land  for  five  thousand  five  hun- 
dred dollars,  reciting  thtft  Abbott  and  Griffiths  had  paid  the 
obligors,  on  the  date  of  the  bond,  two  thousand  five  hundred 
dollars,  and  that  thirteen  hundred  dollars  in  money  was  to  be 
paid  at  the  time  of  the  conveyance,  and  two  mortgages  given 
by  Krumm  as  security  for  seventeen  hundred  dollars  to  be 
assumed  by  the  grantees.  The  actual  price  was  $3,550,  of 
which  $500  was  paid  when  the  bond  was  executed,  and  the 
balance  was  to  be  paid  in  cash  and  by  the  assumption  of  the 
two  mortgages  for  $1,700,  upon  the  execution  of  the  deed. 
Abbott  and  Griffiths  organized  a  syndicate  for  the  purchase 
of  the  land,  composed  of  the  following  persons:  M.  L.  Abbott 
H.  H.  Griffiths,  G.  W.  Traverse,  and  Minda  S.  Graff,  each 
holding  a  one-fifth  interest,  and  Alice  J.  Roberts  and  Hannah 
Kistenmacher  jointly  holding  a  one-fifth  interest.  According 
to  the  price  alleged  by  Abbott  and  Griffiths,  the  syndicate  had 
to  contribute  three  thousand  eight  hundred  dollars  in  cash. 
Alice  J.  Roberts  and  Hannah  Kistenmacher  jointly  contributed 
$740,  and  Hinda  8.  Graff  and  G.  W.  Traverse  each  contrib- 
uted $740.  As  the  actual  cash  required  for  the  purchase  was 
only  $1,860,  they  had  contributed  an  excess  of  $470,  which 
sum  Abbott  and  Griffiths,  who  were  conducting  other  nego- 
tiations, appropriated.  Abbott  and  Griffiths  had  represented 
that  the  agreed  price  was  $6,500,  and  that  they  were  contrib* 
iiting  $740  each,  which,  with  $100  realised  firom  a  sale  of  a 
portion  of  the  land  and  applied  on  the  purchase  price,  made 
the  sum  of  $8,800.  The  land  was  deeded  H.  H.  Griffiths  and 
Hinda  8.  Graff,  trustees.  8ubsequent  to  the  conveyance, 
Abbott  and  Griffiths  executed  a  mortgage  to  George  H.  Bell, 
on  an  undivided  two  fifths  of  said  land,  to  secure  certain 
notes  which  were  assigned  by  Bell  to  Shoufe  and  McCrum. 
The  superior  court  made  a  decree  declaring  the  mortgage  no 
lien  upon  the  property,  and  finding  that  the  title  to  said  prop- 
erty is  in  Minda  8.  Graff,  an  undivided  one  third;  G.  W. 
Traverse,  an  undivided  one  third;  and  Alice  J.  Roberts  and 
Hannah  Kistenmacher,  an  undivided  one  third.  The  plain- 
tiffs  appealed.    Other  facts  appear  from  the  opinion. 

IWffi,  Oearin^  and  Crews^  for  the  appellants. 

Hardin^  and  Meek^  for  the  respondents. 
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Scott,  J.  It  is  contended  by  the  appellants  that  the  land 
in  queBtion  was  sold  to  Abbott  and  Griffiths  by  EIramm  and 
wife,  and  was  by  Abbott  and  Griffiths  sold  to  the  syndicate  of 
which  they  were  members.  The  fact  that  the  preliminary 
negotiations  for  the  purchase  had  been  conducted  by  Abbott 
and  Griffiths,  and  that  the  bond  given  by  Erumm  and  wife 
ran  to  them,  lends  some  color  to  this  claim.  But  from  an 
examination  of  the  whole  proof,  as  well  as  of  the  syndicate 
agreement  itself,  we  are  led  to  the  conclusion  that  the  pur- 
chase was  made  by  the  syndicate  direct  from  Erumm  and 
wife,  and  that  this  was  the  understanding  of  the  members  of 
the  syndicate  as  between  themselves,  and  was  the  fair  intend* 
ment  to  be  drawn  from  all  their  dealings.  It  clearly  appears 
that  the  members  of  the  syndicate  were  to  engage  in  the  en- 
terprise upon  an  equal  footing,  according  to  the  representations 
of  Abbott  and  Griffiths,  and  appellants'  contention  that  the 
U^ia  in  this  case  are  not  such  as  will  warrant  the  granting  of 
any  relief  to  the  respondents,  Graff,  Kistenmacher,  Roberts, 
and  Traverse,  is  untenable.  The  fact  that  the  land  was  worth 
all  that  Abbott  and  Griffiths  falsely  represented  to  be  the  pur* 
chase  price  does  not  alter  the  case,  for  the  difference  between 
the  actual  purchase  price  paid  to  Erumm  and  wife,  and  the 
price  represented  by  Abbott  and  Griffiths  to  have  been  paid  or 
agreed  upon,  resulted  in  a  direct  loss  to  the  other  members  of 
the  syndicate  in  the  proportion  paid  by  each*  They  could 
have  bought  the  land  just  that  much  cheaper,  and  their 
profits  in  case  of  a  sale  for  an  enhanced  price  would  have 
been  just  that  much  more.  It  is  true  that  the  other  memberB 
of  the  syndicate  relied  upon  the  representations  of  Abbott  and 
Griffiths  as  to  the  value  of  the  land,  but  they  also  relied  upon 
the  further  fact,  as  they  supposed  and  were  induced  to  be- 
lieve, that  Abbott  and  Griffiths  were  substantiating  their  repre- 
sentations as  to  the  value  of  this  land  by  an  investment  of 
their  own  money  to  the  same  extent  proportionately  as  that 
contributed  by  the  other  members  of  the  syndicate;  and  it  is 
not  at  all  likely  they  would  have  engaged  in  the  enterprise  on 
the  terms  they  did  engage  in  it  had  they  known  the  true  in* 
wardness  of  the  transaction.  While  aU  willful,  false  repre« 
sentations  resulting  in  loss  or  damage  will  not  afford  a  basis 
for  a  recovery,  the  foundation  here  is  sufficient  The  aim  of 
the  law  is  to  grant  relief  in  all  such  cases  where  possible,  and 
the  law  will  not  look  with  favor  on  a  party  who  flippantly 
admits  having  made  false  representations  to  another,  thereby 
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indaoing  him  to  act  in  a  certain  way,  bot  who  insiatB  there  is 
no  remedy.  There  is  a  legal  distinction,  if  not  a  moral  one, 
between  the  facta  of  this  case  and  of  one  where  a  party  in 
celling  a  piece  of  property  as  his  own  to  one  who  nnderstands 
he  is  buying  it  from  such  party,  falsely  represents -that  he 
paid  more  than  he  really  did  pay  for  it  In  this  case  these 
respondents  were  induced  to  pay  the  full  purchase  price  for 
the  land,  and  to  allow  Abbott  and  Griffiths  a  two-fifths  inter- 
«Bt  therein  by  reason  of  the  representations  of  Abbott  and 
Oriffiths  that  they  were  contributing  a  proportionately  equal 
amount.  The  respondents  aforesaid  were  induced  to  pay  that 
much  more  for  their  respective  interests  than  they  otherwise 
would  have  paid.  In  Crater  ▼.  Binninger^  33  N.  J.  L.  513,  97 
Am.  Dea  737,  a  recovery  was  permitted  under  very  similar 
circumstances. 

Appellants  further  contend  that  they  stand  in  the  position 
of  bona  fide  encumbrancers  without  notice.  This  does  not 
avail  them  anything.  The  most  which  the  mortgage  could 
encumber  was  an  equitable  estate  in  Abbott  and  Griffiths 
The  doctrine  which  protects  bona  fide  purchasers  without  no- 
tice is  applicable  solely  to  purchasers  of  a  legal  title;  and  the 
purchaser  of  an  equitable  interest  purchases  at  his  peril,  and 
acquires  the  property  burdened  with  every  prior  equity  charged 
tipon  it:  ShirrcLi  v.  Oaig^  7  Cranch,  84;  Vattier  v.  Ilinde^  7 
Pet  262;  Boone  v.  Chiles,  10  Pet  177.  They  had  notice  that 
Griffiths  and  Minda  S.  Graff  held  the  legal  title  to  the  land 
as  trustees  for  the  benefit  of  the  syndicate. 

It  is  further  urged  that  these  respondents  are  estopped  from 
asserting  their  rights,  in  consequence  of  the  declaration  of 
trust  made  by  them,  which  represented  Abbott  and  Griffiths  as 
the  owners  of  a  two-fifths  interest  in  the  land.  But  it  seems 
to  us  that  this  claim  is  wanting  in  several  essentials.  In  the 
first  place,  it  appears  that  when  this  declaration  was  made 
the  respondents,  Graff,  Kistenraacher,  Roberts,  and  Trav- 
erse were  ignorant  of  their  rights  in  the  premises,  which 
ignorance  was  not  chargeable  to  their  neglect  While  the 
•declaration  was  made  and  recorded  prior  to  the  execution  of 
appellants'  mortgage  by  Abbott  and  Griffiths,  it  does  not  ap» 
pear  that  Bell,  the  mortgagee,  nor  his  assignees,  the  appellants, 
had  any  knowledge  of  its  existence.  If  they  had  no  such 
knowledge,  they  cannot  well  claim  they  were  misled  by  its 
contents.  The  doctrine  of  constructive  notice  cannot  be  in- 
iroked  in  their  favor,  and,  in  any  event,  if  they  did  know  of 
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it,  or  if  SQoh  representaiionB  were  made  to  them  person  ally,  it 
woald  be  Deoeeeary  for  them  to  show  that  by  reason  thereof 
ihey  were  induced  to  take  the  mortgage,  and  there  is  no  such 
proof  in  the  record.  In  support  of  the  above  propositions,  see 
Whitakir  ▼•  WiUiamif  20  Conn.  98;  Preston  ▼.  Mann^  25  Conn«^ 
118;  Danforih  ▼.  Adams^  29  Conn.  107;  Boggs  ▼.  Merced  M. 
Co.,  14  Gal.  366;  Davis  ▼.  Datde,  26  Cal.  41;  85  Am.  Dec.  157;. 
Fletcher  ▼.  Hotmee,  26  Ind.  469;  Long  v.  Andenon^  62  Ind. 
637;  Oreensburgh  etc.  Turnpike  Co.  ▼•  Sidener,  40  Ind.  424. 
The  judgment  of  the  superior  court  is  affirmed. 

Tbubis — RnvLTiHO,  WHBir  Arim.  —If  real  property  is  purchased,  and 
tiie  ooaveyanoe  ia  taken  in  the  name  of  one  person,  while  the  purchase  prtee- 
is  paid  by  mother,  s  resulting  trust  arises  in  favor  of  the  person  paying  the- 
parohase  price:  Ckamplim  y.  OhampUn,  136  UL  300;  29  Am.  St.  Rep.  90, 
and  note,  in  which  all  the  cases  ditcusiing  this  subject  are  collected.  See- 
aztendad  note  to  Keili  t.  Keue,  61  Am.  Dec.  75L 

Vbitdob  ahd  Porchassr — BoHA  Fids  Pubohaseb — Doctums  Ami- 
ObtBUl  TO  POROHABSB  OF  LiGAL  Tttlb  ohlt.  —  A  purchaser  means  one  who- 
has  aoquired  the  legal  titlet  Oilpin  r.  Jkmt,  2  Bibb^  416;  6  Am.  Dee.  621 
The  purchaser  of  an  equitable  title  takes  it  subject  to  all  equities^  tiioogh  he- 
purchases  it  bona  Jlde,  for  a  valuable  consideration,  and  without  notioa 
thereof:  York  y.  McNuU,  16  Tez.  13;  67  Am.  Dec  607,  and  note;  PM  w. 
OaUani,  2  Dot.  ft  &  Bq.  896;  34  Am.  Dec  410.  and  note;  Oraig  ▼.  Leiper,  t 
Terg.  193;  24  Am.  Dec  479,  and  note;  extended  note  to  WaUem  ▼•  Hm^ 
grosMb  97  Am.  Dec  483. 


Pbionon  v.  Daussat. 

(4  Washimqtom,  199.] 

Dbutbbt  ov  Dsbd  bt  Agbnt  of  Gbantob  Valid  whbbt.  —  Whera  a. 
deed  is  drawn  up  by  the  grantee,  and  aent  to  the  grantor  to  be  executed 
with  directions  to  record  it^  the  recording  officer,  when  the  deed  is  da. 
liyered  to  him  pursuant  to  such  directions,  becomes  the  agent  of  tli» 
grantee,  and  such  delivery  giyes  the  deed -full  force 

CoBTBAor  OF  Mabriaqb  Valuablb  Oonsidbration  fob  Dkbd,  avi>  bbbd- 
VOT  bb  m  Writing  whbn.  —  A  contract  of  marriage  is  not  only  a 
good,  but  also  a  valuable  consideration  for  a  deed.  And  where  a  deed 
recites  that  the  consideration  thereof  is  the  promise  of  the  grantee  tO" 
marry  the  grantor,  and  is  drafted  by  the  grantee,  and  sent  to  the  grantor 
for  execution,  it  is  not  necessary,  in  order  to  render  the  consideratioa 
sufficient^  that  there  should  be  a  written  memorandum  of  the  contract 
of  marriage  signed  by  the  grantee. 

Dbbd^  Validitt  of»  not  AFFBcrrxD  bt  Antthinq  that  mat  Hafpbb  Af> 
VBB  m  Bzboution.  —When  a  deed  is  executed  upon  a  good  and  yalid 
consideration,  the  transaction  is  complete,  and  the  deed  will  be  unaf- 
fected by  anything  that  may  happen  thereafter.  Where,  therefore,  a^ 
grantee,  at  the  time  of  the  execution  of  a  deed  to  her,  in  consideration 
of  her  promise  to  marry  the  grantor,  is  unaware  of  the  intentioa  of  th» 
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gnuitor  to  defnHid  hb  orediton^  the  fact  tbftt  the  tMoooMS  aware  of  ttteh 
frandnlent  intent  before  she  oompliee  with  her  oontraot  of  marriage  ia 
not  suffioient  to  avoid  the  deed,  ■inoe  the  oonsidAration  for  the  deed  it 
the  agreement  to  marry,  and  not  its  aotual  ooiisaouuation. 

AcnoH  to  set  aside  a  deed.    The  opinion  itatee  the  oastt 
IVctttn,  Oearin^  and  CreiM,  for  the  appellank 
Brady  and  Sehaefer^  for  the  respondents. 

HoTT,  J.  This  action  was  brought  by  appellant  to  set 
aside  a  deed  made  by  the  respondent  L.  P.  Daassat  to  the 
other  respondent  It  is  conceded  that  the  grantee  had  no 
knowledge  that  the  grantor  was  indebted  to  any  one  until 
long  after  the  execution  and  recording  of  the  deed,  and  that 
the  deed  in  her  hands,  if  otherwise  supported,  cannot  be 
affected  by  any  fraudulent  intent  which  may  have  moved  the 
grantor  to  the  making  of  the  same.  Appellant,  however,  aU 
tacks  the  deed  upon  two  grounds:  1.  That  it  was  never  deli  ve- 
ered to  the  grantee;  and  2.  That  it  was  purely  voluntary, 
being  supported  by  no  consideration  whatever. 
*  As  to  the  first  question,  the  conceded  facts  show  that  in 
accordance  with  a  prior  arrangement  with  the  grantor,  the 
grantee  caused  the  deed  to  be  prepared,  and  sent  to  the  grantor 
with  instructions  for  him  to  execute  the  same  and  have  it 
recorded  immediately.  Under  these  circumstances,  was  the 
delivery  to  the  auditor  for  record  a  delivery  to  the  grantee  f 
Many  cases  have  been  cited  by  the  appellant  to  show  that  a 
delivery  to  a  third  person  without  the  knowledge  or  direction 
of  the  grantee  is  not  a  good  delivery,  and  for  the  purposes  of 
this  case  this  may  be  conceded  to  be  the  law.  We  have  ex- 
amined all  the  cases  cited  by  the  appellant,  and  fail  to  find  a 
single  one  among  them  that  goes  further  than  we  have  above 
indicated.  In  the  case  at  bar,  however,  there  was  not  only  a 
delivery  by  the  grantor  to  the  auditor  under  such  circum« 
stances  as  dearly  showed  his  intent  to  give  the  instrument 
force,  but  such  delivery  was  in  compliance  with  the  prior  in- 
structions of  the  grantee,  and  under  these  circumstances,  for 
the  purposes  of  such  delivery,  the  auditor  became  the  agent 
of  the  grantee,  and  a  delivery  to  him  gave  the  deed  full  force. 

As  to  the  next  question,  the  facts  shown  by  the  record  are^ 
that  long  prior  to  the  making  of  the  deed  in  question,  negotia- 
tions had  been  in  progress  between  the  parties  thereto,  looking 
to  a  marriage  between  them.  More  than  a  year  before  such 
execution,  the  grantor  in  said  deed  had  asked  of  the  grantee 
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her  hand  in  marriage,  but  the  grantee  had  refased  at  that  time 
to  enter  into  a  contract  in  relation  thereto,  on  account  of  the 
want  of  visible  means  of  support  for  a  family  in  the  hands  of 
the  grantor.  Some  time  after  this,  by  reason  of  the  death  of 
a  relative,  the  grantor  became  the  prospective  owner  of  prop- 
erty including  that  in  question,  and  upon  his  suggestion  of 
this  fact  to  grantee,  and  an  agreement  on  his  part  that  as 
soon  as  his  title  to  the  land  in  question  was  perfected  he  would 
deed  it  to  her,  she  consented  to  enter  into  a  contract  of  mar- 
riage with  him,  and  did  enter  into  such  contract.  Some  time 
after  this,  the  grantor's  title  having  been  perfected,  he  wrote 
the  grantee  to  that  effect,  and  inclosed  to  her  the  probate  pro- 
ceedings showing  title  in  him.  Whereupon  she  at  once  took 
the  papers  to  her  attorney,  and  caused  to  be  prepared  a  draught 
of  a  deed,  which  she  sent  the  grantor,  with  instructions  for  the 
execution  and  delivery  as  hereinbefore  stated.  At  that  time, 
as  we  have  seen  by  the  conceded  facts  above  stated,  the 
grantee  in  said  deed  had  no  knowledge  whatever  of  any  cir- 
cumstances which  would  make  the  execution  of  such  deed  on 
the  part  of  the  grantor  fraudulent  as  to  him;  and  the  sole 
question  is  as  to  whether  or  not,  as  between  the  parties  thereto, 
there  was  any  consideration  for  the  execution  of  said  deed« 
That  the  contract  of  marriage  is  a  good  consideration  for  a 
deed  made  on  account  thereof  is  unquestioned.  Such  a  con- 
tract has  been  held  not  only  to  be  a  good  consideration,  but  a 
valuable  consideration  of  the  highest  nature.  Two  objections, 
however,  are  raised  by  appellant  as  against  this  marriage 
contract  as  a  consideration  for  the  deed:  1.  That  it  was  not 
in  writing,  and  therefore  void  under  the  statute  of  frauds;  and 
2.  That  before  the  marriage  relation  was  entered  into  in  pur- 
suance of  said  contract,  knowledge  of  the  fraudulent  intent 
of  the  grantor  was  brought  home  to  the  grantee. 

As  to  the  first  objection,  we  may  concede  it  to  be  as  con« 
tended  for  by  appellant,  and  yet,  as  we  view  the  facts,  the  cir- 
cumstances of  this  case  do  not  bring  it  within  the  objection 
urged.  As  we  view  it,  this  contract  of  marriage  was  in  fact 
reduced  to  writing.  It  is  true  that  it  was  not  so  reduced  as 
to  bring  it  strictly  within  the  rule  for  the  execution  of  such 
contracts,  but  we  think  it  came  substantially  within  such 
rule;  for  while  it  is  true  that  there  was  no  memorandum  of 
agreement  signed  by  the  party  to  be  charged,  yet  we  think 
there  was  sufficient  recital  of  such  contract  in  the  deed  to 
show  a  written  contract;  and  that  under  the  circumstances 
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under  which  said  deed  was  prepared  and  sent  hy  the  grantee 
to  the  grantor  for  execution,  she  became  boand  by  snch  re- 
cital. This,  we  think,  would  be  true  if  the  provision  in  relar 
tion  to  such  contract  was  a  recital  pure  and  simple,  as,  under 
the  circumstances  above  stated,  we  think  a  court  should  hold 
the  grantee  bound  by  all  the  recitals  in  the  deed.  But  the 
statement  relating  to  said  contract  in  this  deed  is  more  than 
a  simple  recital:  it  is  stated  as  a  part  of  the  consideration  for 
the  deed,  and  is  substantially  as  follows:  *'  For  and  in  con« 
sideration  of  the  love  and  affection  which  the  said  party  of  the 
first  part  has  and  bears  unto  the  said  party  of  the  second 
part,  as  also  for  the  better  maintenance,  support,  protection, 
and  livelihood  of  the  said  party  of  the  second  part,  and  in 
consideration  of  the  promise  of  the  said  party  of  the  second 
part  to  marry  him,  said  party  of  the  first  part  does  by  these 
presents  give." 

That  this  memorandum  clearly  evidenced  an  agreement  of 
marriage  on  her  part,  in  consideration  of  making  the  deed  on 
his  part,  is  beyond  question.  And  if  such  memorandum  had 
been  signed  by  her,  there  could  be  no  doubt  but  that  the  stat- 
ute of  frauds  had  been  complied  with.  And  as  we  have  seen 
that  her  relations  to  such  statement  were  such  as  to  make  it 
equally  binding  upon  her  as  though  she  had  signed  it,  it  fol* 
lows  that  there  is  a  suflScient  statement  of  the  consideration 
for  said  deed.  When  this  deed  was  delivered,  then,  it  was 
supported  by  sufficient  consideration,  and  was  binding,  not 
only  as  between  the  parties  thereto,  but  as  to  all  the  world. 

Was  the  fact  that  the  grantee  therein  became  aware  of  the 
fraudulent  intent  of  the  grantor  before  she  had  actually  com« 
plied  with  her  contract  of  marriage  by  the  consummation 
thereof  sufficient  to  avoid  the  deed  ?  No  case  has  been  cited 
going  to  this  extent;  on  the  contrary,  several  cases  have  been 
cited  which  seem  clearly  to  establish  a  contrary  doctrine.  See 
Smith  V.  Alien,  5  Allen,  456,  81  Am.  Dec  768,  in  which  it 
was  decided  that  though  the  marriage  was  prevented  by  the 
death  of  the  grantor,  yet  the  deed  remained  good  in  the 
hands  of  the  grantee.  What  is  the  consideration  for  a  deed 
made  under  such  circumstances  ?  We  think  it  is  the  agree- 
ment to  marry,  and  that  if  the  agreement  is  entered  into  in 
good  faith,  and  under  such  circumstances  as  to  bind  the  party, 
and  the  deed  is  executed  in  consideration  thereof,  the  trans- 
action is  complete,  and  the  deed  will  be  unaffected  by  any- 
thing that  may  happen  thereafter.    If  the  grantee  refuse  to 
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carry  out  her  contract,  the  grantor  has  his  remedy  the  same 
as  he  would  for  the  violation  of  any  other  executory  agre^ 
ment  It  would  not  do  to  hold  that  the  grantee  should, 
without  fault  on  her  part,  be  deprived  of  the  benefits  of  her 
contract  For  some  months,  and  in  principle  it  may  as  well 
have  been  for  some  years,  the  grantee  had  been  bound  by  her 
agreement  to  marry,  entered  into  in  perfect  good  faith,  and  for 
a  valuable  and  proper  consideration.  To  hold  that  because 
she  afterwards  learned  of  some  fact  that  showed  a  fraudulent 
intent  on  the  part  of  the  grantor,  she  should  be  deprived  of 
the  benefits  of  a  contract  which,  during  its  existence,  if  she  at 
all  observed  the  proprieties  of  the  relation  thereby  established, 
practically  prevented  her  from  taking  any  steps  looking  to 
the  formation  of  a  marriage  relation  as  between  herself  and 
any  other  party,  would,  to  our  minds,  be  unjust  in  the  highest 
degree.  Naturally,  during  the  continuance  of  this  contract, 
the  associations  between  the  parties  were  very  intimate,  and 
the  affections  may  have  become  so  involved  that  to  break 
off  the  relation  would  destroy  the  happiness  and  perhaps  the 
health  of.  the  parties  thereto.  If  the  argument  of  appellant 
were  to  prevail,  the  innocent  party  must  refuse  to  carry  out  a 
contract  upon  which  her  heart  has  become  fixed,  or  enter  into 
the  same  without  any  such  safeguard  as  her  prudence  had 
thought  it  necessary  to  provide  for.  It  is  impossible  to  place 
the  parties  in  the  condition  they  were  in  before  the  execution 
of  the  deed,  and  as  the  innocent  party  cannot  be  put  in  tiatm 
qikOf  she  cannot  be  compelled  to  surrender  the  fruits  of  her 
bargain.  But  it  is  not  necessary  to  enlarge  upon  the  ques- 
tion. As  we  view  the  law,  it  is  the  contract  to  marry,  and 
not  the  marriage  itself,  which  is  the  consideration  which  sup- 
ports the  deed,  and  this  being  so,  if  at  the  time  the  deed  is 
made  the  contract  to  marry  for  which  it  is  given  is  a  binding 
one  between  the  parties,  and  executed  with  the  solemnities 
required  by  the  statute  for  that  purpose,  an  indefeasible  title 
vests  in  the  grantee. 

It  follows  that  the  decree  of  the  court  below  must  be  af« 
firmed.  __^^ 

Deeds  —  DsLrriBT  bt  EiooRDnre.  — Th«  grmntor^i  reoording  a  dead  ex- 
preming  the  receipt  of  the  purchase-money  ii  prima  facie  a  yalid  deliTeryt 
Burhe  ▼.  Adams,  80  Mo.  504;  50  Am.  Rep.  510,  and  note;  BUf^  v.  Sekmdt, 
10  Pa.  St  285;  51  Am.  Dea  478,  and  note.  The  acknowledgment  of  a  de«l 
for  the  purpose  of  registration  ia  delivery:  NewUn  y.  Oiborm,  4  Jonea, 
157;  67  Am.  Deo.  269,  and  note.     The  daUwmf  of  a  deed  to  the  recording 
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<o nicer  for  the  grantees,  and  as  their  deed,  b  a  snffieient  delivery,  where  th* 
grantees  agree  to  aceept  the  deed  before  its  ezecation:  Hoffman  ▼.  MaekaOf 
■6  Ohio  St  124;  64  Am.  Deo.  637,  and  note  with  cases  oollected;  Boody  y. 
Darii,  20  N.  H.  140;  61  Am.  Deo.  210,  and  note.  Whether  there  has  been 
•a  deli  Tory  is  depeadent  upon  the  intent  of  the  grantor;  and  if  his  intent  it 
•apparent^  delivory  for  record,  though  not  known  to  the  grantee^  if  followed 
by  his  assent^  is  a  good  delivery:  Lee  r,  Fletcher,  46  Minu.  49;  and  snoh  de* 
livery  may  be  good,  even  though  the  grantee  was  ignorant  of  the  ezistenoe  of 
the  deed:  Sheffield  Land  etc.  Co.  v.  NeiO,  87  Ala.  168.  See  also  note  to  Hodl^ 
-enhuU  V.  Oliver,  12  Am.  St.  Rep.  238»  where  all  the  recent  cases  on  this  sab* 
Ject  are  collected. 

Dbbds  —  Co5SiDSRATioir  —  Marriaob.  —  Marriage  is  a  valoable  oonsld* 
•oration:  Verplank  v.  Sierry,  12  Johns.  636;  7  Am.  Dea  848,  and  extended 
note;  Cohen  y.  Knox,  90'  Gal.  266.  A  promise  by  a  woman  to  marry  the 
-grmntor  is  a  good  consideration  for  r  deed,  and  she  will  be  entitled  to  hold 
the  land  against  his  creditors,  althongh  the  marriage  is  preveated  by  hit 
^Mths  SnUihw.  AUm.  6  Allen,  464;  81  Am.  Deo.  768w 
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[4  WASKIMOTOir,  268.] 

Wm  OAirvoT  bioomi  Partner  ni  Bvsivias  wrrs  err  Husbarh.  —A 
married  woman  cannot  make  m  contract  of  partnership  with  her  hRf* 
band. 

The  fRcts  Rre  stRted  in  the  opinion. 

Slade^  Hadleyy  and  HcMey^  and  Brace  and  Brown^  for  the 
appellRnt. 

Dorr  and  Finch^  Strudwick,  Peters,  and  Van  Wyeh^  Fairehild 
and  Rawaonj  and  Alien  and  Powell^  for  the  respondents. 

Stiles,  J.  These  were  four  cases,  the  trials  of  which  were 
eonsolidated.  In  two  of  the  cases  the  theory  of  the  complaints 
was  that  appellant  and  her  husband  were  actual  partners  in 
the  mercantile  business  under  the  firm  name  of  J.  P.  Hayden 
A  Co.  In  the  other  two,  the  theory  was  that  the  community 
composed  of  the  husband  and  wife  was  carrying  on  business, 
and  that  the  husband  and  wife  were  its  agents.  The  evidence 
did  not  tend  to  support  either  theory  as  pleaded,  but  was  di« 
rected  wholly  to  an  effort  to  show  that  J.  P.  Hayden  was  doing 
business  under  the  name  of  J.  P.  Hayden  ft  Co.,  and  that  ap- 
pellant made  herself  liable  as  a  partner  by  "  holding  out."  The 
real  object  in  making  appellant  a  party,  and  taking  judgment 
against  her,  was  to  subject  certain  real  estate  which  she  claims 
MM  her  separate  property  to  the  payment  of  debts  incurred  by 
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J.  P.  Hayden  &  Ca  The  main  question  involved  is,  Can  a 
husband  and  wife  become  partners  in  trade  in  this  state?  It 
is  claimed  that  they  may,  under  the  act  of  November  21, 1S81, 
commonly  known  as  chapter  183  of  the  code  of  that  year.  Of 
that  chapter  the  following  sections  are  supposed  to  be  espe* 
ciaUy  pertinent  to  the  matter  in  hand:  — 

"  Sec.  2396.    Every  married  person  shall  hereafter  have  the 
same  right  and  liberty  to  acquire,  hold,  enjoy,  and  dispose  of 
every  species  of  property,  and  to  sue  and  be  sued,  as  if  he  or 
she  were  unmarried." 

*'  Sec.  2398.  All  laws  which  impose  or  recognise  civil  dia» 
abilities  upon  a  wife,  which  are  not  imposed  or  recognized  as 
existing  as  to  the  husband,  are  hereby  abolished,  and  for  any 
unjust  usurpation  of  her  natural  or  property  rights  she  shall 
have  the  same  right  to  appeal  in  her  own  individual  name  to 
the  courts  of  law  or  equity  for  redress  and  protection  that  the 
husband  has." 

*'  Sec.  2400.  The  property  and  pecuniary  rights  of  every 
married  woman  at  the  time  of  her  marriage,  or  afterwarde 
acquired  by  gift,  devise,  or  inheritance,  with  the  rents,  issues, 
and  profits  thereof,  shall  not  be  subject  to  the  debts  or  con* 
tracts  of  her  husband,  and  she  may  manage,  lease,  sell,  con  vey, 
encumber,  or  devise  by  will,  such  property,  to  the  same  extent 
and  m  the  same  manner  that  her  husband  can  property  be- 
longing  to  him. 

'*Sec.  2401.  Should  either  husband  or  wife  obtain  poe- 
session  or  control  of  property  belonging  to  the  other,  either 
before  or  after  marriage,  the  owner  of  the  property  may 
maintain  an  action  therefor,  or  for  any  right  growing  out  of 
the  same,  in  the  same  manner  and  to  the  same  extent  as  if 
they  were  unmarried." 

*'  Sec.  2406.  Contracts  may  be  made  by  a  wife  and  liabili- 
ties  incurred,  and  the  same  may  be  enforced  by  or  against 
her,  to  the  same  extent  and  in  the  same  manner  as  if  she 
were  unmarried." 

Prior  to  the  act  of  1881,  but  for  the  acts  commencing  in 
1869,  the  common  law  would  have  regulated  the  property 
rights  of  husband  and  wife.  It  did  then,  and  still  does,  regu* 
late  them,  excepting  so  far  as  the  statute  has  directed  other* 
wise;  and  notwithstanding  that  this  act  provides,  in  section 
2417,  that  the  '^  rule  of  common  law  that  statutes  in  deroga* 
tion  thereof  are  to  be  strictly  construed  has  no  application 
to  this  act,"  it  is  not  to  be  supposed  that  the  legislature  in* 
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tended  or  proposed  to  extend  the  scope  of  the  act  beyond  the 
language  used,  further  than  the  implications  naturally  flow« 
ing  therefrom.  At  the  common  law,  a  wife  could  not  be  a 
partner  in  business  with  any  one,  because  partnership  is  based 
on  a  contract,  as  to  which  she  was  under  a  disability,  and  yet 
in  equity  she  had  always  been  permitted  to  enforce  contracts 
made  for  her  benefit,  even  with  her  husband,  and  her  claim 
against  him  as  her  debtor  had  always  been  sustained:  Story's 
Bq.  Jur.,  sees.  1372,  1373;  Vcdermn  ▼.  Valensin,  28  Fed.  Rep. 
599;  Clark  y.  Hezekiah,  24  Fed.  Rep.  663;  Huber  v.  Huber^B 
Adm\  10  Ohio,  372.  She  could  have  a  separate  estate, — 
meaning  an  equitable  estate  held  by  a  third  person  in  trust  for 
her.  This  estate  she  could  charge  in  equity,  but  not  at  law. 
Judgments  upon  her  debts  went,  not  against  her  person,  when 
allowed  at  law,  but  were  allowed  as  equitable  burdens  upon 
ber  estate  or  personal  property  in  possession  at  the  time  of  the 
marriage  and  that  acquired  afterward;  her  choses  in  action 
when  reduced  to  possession,  and  her  earnings,  became  her  hus- 
band's; in  her  freeholds  and  lands  in  fee  the  husband  took  a  life 
estate;  he  became  liable  for  her  antenuptial  debts,  and  jointly 
with  her  for  her  torts  during  coverture;  her  responsibility  at 
law  for  contracts  was  entirely  suspended;  and  in  equity,  be- 
fore the  courts  would  hear  anything  against  her,  it  must 
appear  that  she  was  possessed  of  a  separate  estate  in  the 
common-law  sense.  Now,  this  act  of  1881  does  certain  things 
for  a  married  woman:  1.  It  gives  her  full  dominion  over 
her  own  property,  whether  acquired  before  or  after  mar- 
riage, to  enjoy  and  dispose  of  it  without  the  intervention  of 
her  husband,  or  responsibility  for  him  or  his  debts;  2.  It 
removes  from  her  all  civil  disabilities  not  imposed  upon  her 
husband;  3.  She  can  sue  and  be  sued  as  if  she  were  unmar- 
ried, either  at  law  or  in  equity;  4.  For  her  debts  she  alone  is 
responsible;  5.  Her  property  is  chargeable  with  family  ex- 
penses. In  short,  the  purpose  of  the  act  seems  to  be  to  set 
her  free  from  all  influence  or  dominion  of  her  husband,  in  so 
far  as  her  property  rights  are  concerned,  and  leave  her  to 
manage,  control,  and  dispose  of  them  as  she  pleases,  whether 
to  her  gain  or  loss. 

In  this  opinion  we  shall  not  discuss  the  question  how  large 
her  power  is,  but  confine  ourselves  to  the  single  matter  before 
ns.  Counsel  for  respondents  contend  that  as  it  is  the  evi- 
dent purpose  of  these  provisions  to  emancipate  the  wife  from 
the  control  of  the  husband,  and  to  enfranchise  her  with  the 
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power  denied  to  her  auder  the  oommon  law  to  acquire,  hold, 
enjoy,  and  dispose  of  property,  and  do  business  on  her  own 
account  as  freely  as  he  can,  or  even  more  freely  than  he  can, 
under  the  same  act,  it  must  follow  that  she  can  enter  into  a 
contract  of  partnership  in  all  the  ways  and  with  all  the  lia- 
bilities that  her  husband  can,  and  that  unless  she  is  per- 
mitted and  held  to  be  able  to  enter  into  the  same  contracts 
with  him  that  she  can  with  others,  she  is  deprived  of  the  full 
measure  of  liberty  which  the  law  intends  to  confer  upon  her. 
It  may  be  said  that  she  can,  and  in  some  case  will,  be  held  to 
become  a  general  partner  with  third  persons  under  the  terms 
of  the  act  and  the  necessary  implications  thereof.  It  has 
been  so  held  in  Newman  v.  MorrU^  52  Hiss.  402,  Abbott  ▼. 
Jackson^  43  Ark.  212,  and  elsewhere,  when  no  one  of  the  per- 
sons  engaged  with  her  as  partners  was  her  husband. 

But  the  question  still  remains,  Does  the  statute  intend  that 
she  can  enter  into  ordinary  contracts  with  her  husband,  and 
particularly  the  contract  of  partnership? .  On  this  point  we 
think  the  position  of  the  respondents  is  antagonistic  to  itself. 
In  the  foreground  of  the  discussion  is  placed  the  proposition 
that  the  purpose  of  the  statute  is  to  free  the  wife  from  the  con« 
trol  and  influence  of  her  husband,  and  to  relieve  her  property 
from  his  debts  and  management;  but  the  next  following  sug- 
gestion, that  unless  she  can  become  his  partner  she  will  not 
be  wholly  free,  if  yielded  to  will  place  her  and  her  property 
within  touch  of  the  very  dangers  which  it  is  sought  in  the  first 
place  to  withdraw  her  from.  Her  improvident  husband,  by 
the  most  ordinary  persuasion,  or  by  his  mere  declaration  made 
in  her  presence,  as  in  the  case  at  bar,  could,  in  spite  of  her, 
unless  she  assumed  a  hostility,  which  would  endanger  the 
continuance  of  the  marriage  relation,  waste  and  dissipate  her 
entire  estate,  and  thus  the  very  purpose  which,  it  seems  to  us, 
stands  out  the  most  clearly  in  the  act  in  question,  L  e.,  to  se- 
cure her  protection  in  the  management  and  enjoyment  of  her 
estate,  would  be  defeated. 

In  Massachusetts,  the  married  woman's  property  acts,  which 
existed  until  1874,  when  the  legislature  expressly  forbade  hus- 
band and  wife  to  contract,  provided:  '*  Any  woman  may,  while 
married,  bargain,  sell,  and  convey  her  real  and  personal  prop* 
erty,  which  may  be  her  sole  and  separate  property,  or  which 
may  hereafter  come  to  her  by  descent,  devise,  bequest,  or  gift 
of  any  person,  except  her  husband,  and  enter  into  any  contract 
in  reference  to  the  same,  in  the  same  manner  as  if  she  were 
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sole'*;  and  ^ any  married  woman  may  carry  on  any  trade  or 
business,  and  i>erform  any  labor  or  services,  on  her  own,  sole, 
and  separate  account;  and  the  earnings  of  any  married  woman 
from  her  trade,  business,  labors,  or  services  shall  be  her  sole 
and  separate  property,  and  may  be  used  and  invested  by  her 
in  her  own  name;  and  she  may  sue  and  be  sued  as  if  sole,  in 
regard  to  her  trade,  business,  etc.;  and  her  property  acquired 
by  her  or  her  trade,  etc.,  may  be  taken  on  any  execution  against 
ber."    This  act  covers  every  material  point  of  our  own,  and 
notably  the  wife  is  permitted  to  make  *'  any  contract "  in  ref- 
ereace  to  her  property;  which  is  all  that  any  person  can  do. 
But  in  Lord  ▼.  Parker^  3  Allen,  127,  it  was  held   that  she 
could  not  be  a  partner  in  a  firm  where  her  husband  was  a 
partner.      Speaking  of  the  statutes,  the  court  said:  "Their 
legal  object  is  to  enable  married  women  to  acquire,  possess, 
and  manage  property,  without  the  intervention  of  a  trustee, 
free  from  the  interference  or  control  and  without  liability  for 
the  debts  of  their  husbands.    They  are  in  derogation  of  the 
common  law,  and  certainly  are  not  to  be  extended  by  con* 
struction.    And  we  cannot  perceive  in  them  any  intention  to 
confer  upon  a  married  woman  the  power  to  make  any  contract 
with  her  husband,  or  to  convey  to  him  any  property,  or  re- 
ceive any  conveyance  from  him.    The  power  to  form  a  copart- 
nership includes  the  power  to  create  a  community  of  property, 
with  a  joint  power  of  disposal,  and  a  mutual  liability  for  the 
contracts  and  acts  of  all  the  partners.    To  enter  into  a  part- 
nership in  business  with  her  husband  would  subject  her  prop- 
erty to  his  control  in  a  manner  hardly  consistent  with  the 
separation  which  it  is  the  purpose  of  the  statute  to  secure,  and 
might  subject  her  to  an  indefinite  liability  for  his  engage- 
ments.   The  property  invested  in  such  an  enterprise  would 
cease  to  be  her  **  sole  and  separate  "  property.    The  power  to 
arrange  the  terms  of  such  a  contract  would  open  a  wide  door 
to  fraud  in  relation  to  the  property  of  the  husband.    If  she 
could  contract  with  her  husband,  it  would  seem  to  follow  that 
she  could  sue  him  and  be  sued  by  him.    How  such  suits 
could  be  conducted,  with  the  incidents  in  respect  to  discovery, 
the  right  of  parties  to  testify,  and  to  call  the  opposite  party  as 
a  witness,  without  interfering  with  the  rule  as  to  private  com- 
munications between  the  husband  and  wife,  it  is  not  easy  to 
perceive;  and  the  consequences  which  would  follow  in  respect 
to  process  for  the  enforcement  of  rights  fixed  by  a  judgment, 
arrest,  imprisonment,  charges  of  fraud,  proceedings  in  invituni 
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under  the  insolvent  laws,  and  the  like,  are  not  of  a  character 
to  be  readily  reconciled  with  the  marital  relation.  We  can* 
not  BappoBe  that  an  alteration  in  the  law  involving  such  mo- 
mentous results,  and  a  change  so  radical,  could  have  been 
contemplated  by  the  legislature,  without  a  much  more  direct 
and  clear  manifestation  of  its  will." 

To  the  same  effect  is  the  construction  of  the  similar  statute, 
by  the  supreme  court  of  the  state  of  Maine:  Smith  v.  Oorman, 
41  Me.  405;  McKeen  ▼.  Frost,  46  Me.  239.  In  Michigan, 
Howell's  Statutes,  section  6295,  provides  that  the  separata 
property  and  estate  of  a  married  woman  *'  may  be  contracted, 
sold,  transferred,  mortgaged,  conveyed,  devised,  or  bequeathed 
to  her,  in  the  same  manner  and  with  the  like  effect  as  if  she 
were  unmarried.''  And  section  6297  provides  that  *'  actions 
may  be  brought  by  and  against  her  in  relation  to  her  sole 
property,  in  the  same  manner  as  if  she  were  unmarried."  It 
is  true  that  these  provisions  in  the  Michigan  statute  (and 
those  of  several  other  states)  speak  particularly  only  of  her 
separate  estate,  but  her  separate  estate  is,  by  section  6295,  ex- 
pressly defined  to  be  the  same  as  that  which  is  equally  her 
separate  property  in  this  state;  but  if  she  be  thus  enabled  to 
contract  with  absolute  freedom  in  reference  to  her  separate 
estate,  then,  according  to  the  logic  of  respondent's  argument^ 
her  freedom  in  that  respect  would  be  unlawfully  curtailed  by 
holding  that  she  could  not  contract  with  reference  thereto 
with  her  husband.  Yet  the  supreme  court  of  Michigan,  io 
Artnian  v.  Ferguson,  73  Mich.  146,  16  Am.  St  Rep.  572,  after 
alluding  to  decisions  in  other  states  where  it  is  held  thai 
a  married  woman  may  be,  where  she  has  separate  estate,  a 
partner  with  persons  other  than  her  husband,  uses  this  lan- 
guage: ''  It  is  the  purpose  of  these  statutes  to  secure  to  a  mar- 
ried woman  the  right  to  acquire  and  bold  property  separate 
from  her  husband,  and  free  from  his  influence  and  control; 
and  if  she  might  enter  into  a  business  partnership  with  her 
husband,  it  would  subject  her  property  to  his  control  in  a 
manner  wholly  inconsistent  with  the  separation  which  it  ia 
the  purpose  of  the  statute  to  secure,  and  might  subject  her  to 
an  indefinite  liability  for  his  engagements.  A  contract  of 
partnership  with  her  husband  is  not  included  within  the 
power  granted  by  our  statute  to  married  women.  This  doc- 
trine was  laid  down  in  Basaett  v.  Shepardson,  52  Mich.  3,  and 
we  see  no  reason  for  departing  from  it.  The  important  and 
sacred  relations  between  man  and  wife,  which  lie  at  the  very 
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foandation  of  oiTilized  society,  are  not  to  be  disturbed  and 
destroyed  by  contentions  which  may  arise  from  such  a  com* 
munity  of  property,  and  a  joint  power  of  disposal  and  a  mutual 
liability  for  the  contracts  and  obligations  of  each  other." 

In  Indiana,  under  the  third  section  of  the  act  of  March  26, 
1879,  it  was  provided  that  a  married  woman  might  enter  into 
any  contract  in  reference  to  her  separate  personal  estate,  trade, 
business,  labor  or  services,  and  the  management  and  improve- 
ment of  her  separate  real  property,  the  same  as  if  she  were 
sole,  and  her  separate  estate,  real  and  personal,  should  be 
held  liable,  and  on  execution  sold.  But  in  Haas  v.  Shaw,  91 
Ind.  384,  46  A.m.  Rep.  607,  and  in  Scarlett  v.  Snodgrass,  92 
Ind.  262,  it  was  distinctly  held  that  she  could  not  bind  her* 
self  by  a  contract  of  copartnership  with  her  husband.  These 
citations  from  eminent  courts  are  sustained  in  Schouler  on 
Husband  and  Wife,  section  817,  and  2  Bishop  on  Married 
Women,  section  435. 

Opposed  to  these  adjudications,  counsel  cites  us  to  a  line  of 
authorities,  of  which  May  y.  May^  9  Neb.  16,  31  Am.  Rep.  399, 
is  a  sample.  There,  a  husband  made  and  delivered  his  prom- 
issory note  to  a  third  party,  who  indorsed  and  delivered  it  to 
the  maker*s  wife,  and  a  second  note  he  made  directly  to  his 
wife.  She  brought  an  action  at  law  against  him  on  both 
Dotes,  and  the  court  held  that  the  demurrer  of  the  wife  to  the 
husband's  answer,  setting  up  the  marriage  of  the  parties  in 
the  nature  of  a  plea  of  abatement,  should  have  been  sustained. 
The  statutes  of  that  state  with  regard  to  the  separate  property 
of  married  women  are  substantially  the  same  as  our  own,  and 
we  see  no  reason  for  dissenting  from  the  views  therein  ex* 
pressed,  and  the  conclusions  therein  arrived  at  The  holding 
of  the  court  was,  in  effect,  simply  to  substitute  an  action  at 
law  for  a  suit  in  equity.  In  its  decision,  on  page  25,  the 
oourt  said:  "  Even  under  the  old  system  of  practice,  and  be- 
fore the  beneficent  legislation  defining  the  rights  of  married 
women  herein  quoted,  this  could  have  been  done  by  resorting 
to  the  circuity  of  proceeding  in  the  name  of  a  trustee  and  a 
court  of  equity.  But  now  not  only  is  the  administration  of 
law  and  equity  vested  in  the  one  court,  but  all  forms  of  proce- 
dure which  heretofore  distinguished  legal  and  equitable  suits 
«re  abolished,  and  the  need  of  the  intervention  of  a  trustee 
is  done  away  with  by  the  statute  which  provides  that  *  every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest'  '* 
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Bui,  notwithfltanding  these  cases  and  the  doctrine  e8ta1> 
lished  by  them,  no  case  is  cited,  and  we  have  not  been  abl« 
to  find  one,  in  which  either  husband  or  wife  has  been  per* 
mitted  either  at  law  or  in  equity  to  enforce  a  purely  execa* 
tory  contract  against  the  other,  and  in  that  lies  the  kernel  of 
this  controversy,  because  such  a  contract  must  be  enforceable 
by  both  parties,  and  at  its  beginning  it  is  entirely  execotory* 
The  terms  of  the  partnership  may  be  that  it  shall  continu* 
for  a  certain  length  of  time,  that  certain  capital  shall  be  in- 
vested, that  the  services  of  the  parties  to  the  contract  shall  be 
devoted  to  the  business  of  the  partnership,  that  the  profits 
and  losses  of  the  business  shall  be  divided  equally  or  in  cer- 
tain  proportions,  and  many  others,  all  of  which  are  executoryy 
and  some  of  which  are  absolutely  indispensable  to  the  prose- 
cution of  any  partnership  business  to  advantage.    It  ia  also 
insisted,  and  citations  are  made  to  authorities  to  show,  thai 
the  husband  and  wife,  in  states  where  the  doctrine  of  commiH 
nity  property  prevails,  are,  in  a  sense,  partners,  at  all  events. 
One  of  the  citations  is  Fvller  v.  Ferguson^  26  Cal.  547,  and 
another  is  Schmidt's  Civil  Law  of  Spain  and  Mexico;  bot 
turning  to  FvlUer  v.  Fergu9on^  26  Cal.  567,  we  find  this  Ian* 
guage:  '**The  law  recognizes  a  partnership  between  the  hus-^ 
band  and  wife  as  to  the  property  acquired  duriiig  marriage^ 
and  which  exists  until  expressly  renounced  in  the  manner 
prescribed.'    To  this  community  or  partnership  belonga,-^ 
1.  All  the  property,  of  whatever  nature,  which  the  spouses 
acquire  by  their  own  labor  and  industry;  2.  The  fhiits  and 
income  of  the  individual  property  of  the  husband  and  wife; 
3.  Whatever  the  husband  gains  by  the  exercise  of  a  profes> 
sion  or  office;  4.  The  gains  from  the  money  of  the  spouses, 
although  the  capital  is  the  separate  property  of  one  of  them." 

It  is  scarcely  necessary  to  say  that  because  the  relation  of 
husband  and  wife  as  to  their  common  property  is  likened  to 
a  partnership,  the  reason  for  the  similitude  is  totally  wanting 
when  their  separate  property  is  concerned. 

But  the  respondent  produces  two  decisions  of  New  York 
and  Mississippi,  respectively,  which  expressly  hold  that  a 
husband  and  wife  may  be  partners:  Suau  v.  Caffe^  122  N.  T. 
308;  Toof  v.  Bremr,  Miss.,  Feb.  20,  1888;  3  South.  Rep. 
571.  The  statutes  of  New  York  governing  the  former  case 
were  almost  identical  with  those  of  Massachusetts  above 
quoted.  Husband  and  wife  filed  a  certificate  by  which 
they  assumed  to  form  a  limited  partnership  under  the  firm 
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name  of  *' G^rge  Gaffe'';  the  husband  was  the  general  and 
the  wifc  the  special  partner,  she  contributing  twenty-five 
thousand  dollars.  The  firm  became  indebted,  and  both  hus- 
band and  wife  were  sued.  The  court,  after  reviewing  New 
York  cases  only,  said:  ''Upon  principle  and  authority,  we 
think  that  when  a  husband  and  wife  assume  to  carry  on  a 
business  as  partners,  and  contract  debts  in  the  course  of  it, 
the  wife  cannot  escape  liability  on  the  ground  of  coverture.'' 
This,  as  is  seen  by  the  facts  above  stated,  was  an  extreme 
case,  in  which  the  wife  had,  by  a  solemn  instrument  placed 
upon  file  among  public  records,  shown  her  intention  of  assum- 
ing a  partnership  relation  with  her  husband,  and  contributing 
to  the  firm  large  sums  of  money.  Whether  or  not  the  firm  was 
insolvent  is  not  disclosed;  all  that  appears  is,  that  she  was  re- 
tained as  a  party  to  the  action.  But  we  find  that  of  the  seven 
judges  of  the  New  York  court  of  appeals,  but  four  joined  in  the 
opinion,  while  three  dissent  on  the  very  point  in  question. 
Haight,  J.,  in  his  dissenting  opinion,  reviews  the  course  of  de- 
cision in  the  state  of  New  York,  as  well  as  in  other  states,  and 
comes  to  the  conclusion,  which  is,  we  think,  unassailable,  that 
the  majority  opinion  was  wrong.  The  decision  in  this  case  is 
to  us  a  curious  one,  inasmuch  as  we  find  the  same  court,  only 
one  year  previous,  in  the  case  of  Hendricks  v.  Isaacg^  117 
N.  Y.  411,  15  Am.  St  Rep.  624,  holding  by  a  unanimous 
court  that  under  these  same  statutes  a  husband  and  wife 
could  not  contract  with  each  other  at  alL  Toof  v.  Brewer^ 
Miss.,  Feb.  20, 1888, 8  South.  Rep.  671,  was  a  controversy  which 
was  controlled  by  the  statutes  of  Arkansas,  which  are  again 
almost  exact  duplicates  of  those  of  Massachusetts.  The  court, 
after  alluding  to  Abbott  v.  Jackson^  43  Ark.  212,  in  which  it 
was  held  that  a  married  woman  could  become  a  partner  as  a 
sole  trader  with  a  third  person  other  than  her  husband,  and 
would,  as  to  her  property,  be  bcu  id  by  all  the  contracts  of  the 
firm  as  effectually  and  to  the  same  extent  as  if  she  were  a 
man,  discusses  cases  in  Massachusetts,  New  York,  and  other 
states,  and  comes  to  the  conclusion  that  a  married  woman, 
under  the  law  of  Arkansas,  could  also  become  the  business 
partner  of  her  husband.  Just  why  it  becomes  necessary 
for  the  court  in  this  case  to  decide  this  question  is  not  clear 
from  the  report.  It  is  said  that  the  Brewers,  husband  and 
wife,  were  carrying  on  planting  operations  in  Arkansas,  and 
Toof  and  others  made  to  them  advances  of  supplies.  After 
this,  the  Brewers  moved  to  Tennessee,  and  there  gave  to  Toof 
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and  others  four  notes  in  payment  of  the  indebtedness  due 
them,  in  whioh  notes  Mrs.  Brewer  charged  her  separate  estate 
for  their  payment.  From  this  it  would  seem  that  the  qaes* 
tion  of  partnership  was  not  necessarily  involved  in  the  ease, 
bat  that  the  real  question  was,  whether,  upon  her  note,  which 
assumed  to  expressly  charge  her  separate  estate,  a  personal 
judgment  at  law  should  be  entered  against  her.  The  case  of 
WelU  V.  Caywoody  8  CoL  489,  is  also  cited  by  respondents,  and 
the  general  language  used  by  the  court  in  that  case,  on  page 
494,  is  abundantly  broad  enough  to  support  the  citation,  were 
it  not  that  the  point  in  issue  had  no  analogy  whatever  to  that 
of  the  case  at  bar.  We  conclude,  upon  the  whole,  that  the 
better  reason,  as  well  as  authority,  is  with  the  position  that 
these  married  women's  statutes  generally  agree  on  their 
material  points,  and  that  it  was  not  intended  thereby  that  a 
husband  and  wife  could  become  partners. 

But  in  our  statutes  there  are  one  or  two  provisions  which 
we  think  make  this  position  clearer  than  it  is  perhaps  in  any 
of  the  others.  Section  2897  substantially  makes  each  of  them, 
as  to  all  transactions  between  them,  a  trustee  for  the  other. 
The  burden  of  proof,  as  between  them,  is  upon  the  party  as- 
serting the  good  faith.  Persons  who  are  free  to  contract  with 
each  other  are  not  subject  to  such  a  rule.  They  stand  at  arm's- 
length,  and  unless  there  is  actual  fraud,  the  law  gives  no  re- 
lief Again,  it  would  seem  that  if  husband  and  wife  are  at 
liberty  to  contract  with  each  other  with  perfect  freedom,  as 
strangers,  the  provisions  of  section  2416  would  have  been  left 
out  By  that  section,  husband  and  wife,  when  they  attempt  to 
make  any  agreement  as  to  the  status  or  disposition  of  the  com- 
munity property,  must  do  so  by  the  execution  of  an  instrument 
in  writing,  and  under  seal,  which  must  be  acknowledged  and 
certified,  as  a  deed  to  real  estate.  Why  so  much  solemnity 
with  regard  to  her  interest  in  community  property,  and  such 
looseness  and  absolute  want  of  protection  with  regard  to  her 
separate  property,  which,  it  is  conceded  by  all,  it  was  the  first 
purpose  of  this  act  to  secure  to  herT 

The  case  at  bar  is  perhaps  as  strong  an  example  as  ex« 
perience  could  produce  of  the  evil  efiects  of  such  a  construc- 
tion of  this  statute  as  is  contended  for  by  respondents.  The 
wife  held  certain  real  estate  which  she  claims  is  her  separate 
property,-:-it  is  all  she  has.  The  husband  engaged  in  a  mer- 
cantile business  in  a  building  built  by  her  upon  her  land, 
and  painted  over  the  door  a  sign,  '*  J.  P.  Hayden  &  Co."     He 
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went  to  Seattle  to  buy  goods  for  bis  stock,  and  bis  wife 
went  with  him.  In  a  certain  store  where  he  was  about  to 
make  some  purchases  he  was  asked  who  constituted  the  firm. 
His  answer  was:  "  My  wife  is  the  only  partner  I  have."  She 
«at  within  a  few  feet  of  where  this  was  said,  and  the  witness 
who  testified  to  the  statement  of  Mr.  Hayden  thought  she 
might  have  heard  what  he  said.  Again,  a  traveling  agent  for 
Ji  firm  in  San  Francisco,  who  sought  to  sell  Hayden  goods, 
when  in  the  store  at  Fairhaven,  asked  a  question  similar  to 
the  one  asked  in  Seattle,  and  received  a  similar  answer;  and 
on  this  occasion  Mrs.  Hayden  was  sitting  at  a  desk,  in  the 
view  of  the  two  men,  and  again  the  testimony  was  that  she 
might  have  heard  what  her  husband  said.  The  jury  found 
as  a  special  verdict  that  these  were  the  only  two  men  to  whom 
any  such  statement  was  made,  although  others  were  testified 
to.  Yet  upon  this  testimony,  and  some  other  of  as  slight 
moment,  and  because,  as  it  is  said,  the  wife  remained  silent 
and  did  not  deny  what  her  husband  said  in  her  hearing,  she 
was  held  to  be  a  general  partner  by  **  holding  out,"  and  a 
judgment  was  rendered  against  her  not  only  for  the  claims  of 
the  two  firms  to  whose  representatives  her  husband  bad  said 
that  she  was  his  partner,  but  also  for  the  claims  of  eighteen 
or  twenty  other  firms,  none  of  whom,  with  the  exception  of 
one  or  two,  pretended  to  have  heard  that  she  was  in  any  wise 
interested  in  the  business,  or  that  she  existed  as  the  wife  of 
J.  P.  Hayden. 

It  is  clear  that  to  sustain  such  a  judgment  wonld  be  to  ren* 
der  tbe  estate  of  every  married  woman  wholly  unsafe,  and  all 
bat  destroy  the  most  beneficial  purpose  designed  to  be  sub- 
•erved  by  the  statute  as  we  understand  it. 

Judgment  reversed^  and  cause  dismissed. 

ScoTTy  J.  (concurring).  I  concur  in  holding  that  a  husband 
and  wife  cannot  enter  into  a  partnership  with  each  other  to 
carry  on  a  buqiness.  This  is  the  law  in  most  of  the  states^ 
and  all  arguments  advanced  in  favor  of  such  a  holding  else- 
where, in  so  far  as  their  laws  relating  to  the  removal  of  the 
ilisabilities  of  married  women  are  like  our  own,  derive  much 
greater  force  in  a  state  where  community  property  laws  pre* 
vail,  as  here.  Our  statutes  recognize  but  two  kinds  of  prop* 
erty  which  can  be  held  or  owned  by  married  persons, — sepa- 
rate property  and  oommunity  property.  The  statutes  point  out 
how  this  property  may  be  acquired|  and  define  what  it  is,  ao- 
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cording  to  the  manner  and  time  in  which  it  is  acquired.  The 
property  and  pecuniary  rights  of  every  married  woman  at  the 
time  of  her  marriage,  or  afterwards  acquired  by  gift,  devise,  or 
inheritance,  with  the  rents,  issues,  and  profits  thereof,  is  her 
separate  property,  and  the  same  is  true  with  regard  to  like 
property  owned  by  the  husband.  Section  1399  of  the  Gen- 
eral Statutes  (former  section  2409)  provides  that  all  property 
not  acquired  as  prescribed  in  any  one  of  the  ways  mentionedf 
which  is  acquired  after  marriage  by  either  husband  or  wife, 
or  both,  is  community  property.  It  has  been  held  that  their 
interests  in  this  community  property  are  indissoluble,  daring 
the  existence  of  the  community,  to  the  extent  that  the  inter- 
ests of  either  therein  cannot  be  reached  separately  by  any  third 
party.  The  interest  of  each  in  the  property  is  equal,  and  it 
would  not  be  contended  that  by  any  mutual  arrangement  be- 
tween themselves  they  could  provide  that  either  should  have 
a  lesser  interest  than  the  other  in  said  property  without  de- 
stroying its  community  character. 

Section  1401  of  the  General  Statutes  provides  that  **  noth- 
ing contaixied  in  any  of  the  provisions  of  this  chapter,  or  in 
any  law  of  this  state,  shall  prevent  the  husband  and  wife  from 
jointly  entering  into  any  agreement  concerning  the  status  or 
disposition  of  the  whole  or  any  portion  of  the  community  prop> 
erty  then  owned  by  them  or  afterwards  to  be  acquired,  to  take 
effect  upon  the  death  of  either."  This  seems  to  me  to  clearly 
preclude  the  idea  of  their  entering  into  any  such  agreement 
a£fecting  their  property  interests,  to  take  effect  prior  to  the 
dissolution  of  the  community,  except  as  expressly  provided 
otherwise.  Section  1443  of  the  General  Statutes  authorizes 
the  direct  conveyance,  by  one  to  the  other,  of  his  or  her  inter- 
est  in  all  or  any  portion  of  their  community  real  property, 
which  thereby  becomes  the  separate  property  of  the  grantee, 
but  it  is  apparent  that  such  a  deed,  to  be  effectual,  must  con* 
Tey  the  entire  interest  of  the  grantor  in  the  property,  desig* 
nated  in  the  deed,  from  the  one  spouse  to  the  other.  No 
lesser  or  partial  interest  of  the  grantor  could  be  conveyed  in 
any  event,  because  this  would  have  the  effect  of  destroying  its 
community  character,  and  leave  it  neither  separate  or  com* 
rounity,  which  would  effect  a  result  the  law  does  not  contem- 
plate. If  a  husband  and  wife  C9n  become  partners  in  business^ 
they  can' form  the  same  kind  of  a  partnership  that  other  per- 
sons can,  and  enter  into  an  agreement  whereby  one  could  take 
a  small  interest  in  the  business  and  the  profits  thereof,  and 
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the  other  the  larger  one.  The  property  acquired  through  the 
pursuance  of  this  business  would  not  come  under  either  head 
of  the  two  classes  recognized;  it  could  not  be  held  to  be  sepa- 
rate property,  for  it  would  not  be  acquired  in  any  one  of  the 
ways  specified,  and  it  could  not  be  community  property,  be- 
cause, as  said,  in  community  property  their  interests  must  be 
equal,  while,  according  to  the  partnership  contract,  their  inter- 
ests might  be  very  unequal.  This  would  create  a  third  species 
of  property  owned  by  husband  and  wife  which  the  law  does 
not  recognize.  It  seems  to  me  to  be  clearly  the  intention  of 
the  law  that  only  the  two  species  of  property  can  belong  to 
the  community  or  to  either  of  its  members;  that  the  law  is  a 
limitation  in  this  respect,  and  will  not  permit  the  holding  or 
ownership  of  any  other  kind  of  property  than  that  which  is 
designated  as  separate  and  that  which  is  designated  as  com* 
munity,  and  the  distinguishing  features  of  its  acquisition 
have  been  clearly  pointed  out,  and  define  its  character;  espe- 
cially, for  these  reasons,  I  think  that  in  this  state,  where 
community  property  laws  obtain,  that  it  would  be  contrary 
to  the  whole  law  on  this  subject  to  permit  the  husband  and 
wife  to  enter  into  any  contract  or  agreement  whereby  they 
might  acquire  property  of  a  character  oth^r  or  different  from 
that  specified,  which  the  law  expressly  permits  them  to  hold 
and  enjoy.  It  is  true,  we  have  some  statutes  which,  construed 
without  reference  to  others,  would  seem  to  allow  the  wife  to 
enter  into  any  contract,  and  which  remove  all  restrictions  in 
this  respect.  I  think  our  statute  law  upon  this  subject  goes 
to  a  greater  extent  than  that  of  the  states  from  which  the 
cases  have  been  cited. 

Section  1408  of  the  General  Statutes  (section  2396  of  the 
Code  of  1881)  provides  that  every  married  person  shall  here- 
after have  the  same  right  and  liberty  to  acquire,  hold,  enjoy, 
and  dispose  of  every  species  of  property,  and  to  sue  and  be 
sued,  as  if  he  or  she  were  unmarried;  and  section  1410  (sec- 
tion 2406  of  the  Code  of  1881)  provides  that  contracts  may  be 
made  by  a  wife,  and  liabilities  incurred,  and  the  same  may 
be  enforced  by  or  against  her,  to  the  same  extent  and  in  the 
same  manner  as  if  she  were  unmarried;  yet  when  considered 
in  connection  with  our  other  laws  relating  to  the  property 
rights  of  married  persons,  it  is  apparent  that  they  are  consid- 
erably restricted  thereby,  and  it  would  be  wholly  incompati- 
ble and  inconsistent  with  such  other  provisions  to  hold  that  a 
husband  and  wife  could  enter  into  any  joint  arrangement  or 
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agreement  between  themselves  creating  a  different  kind  of 
ownership  in  property  from  the  ones  specified,  to  take  effect 
before  the  death  of  either,  and  it  would  be  strongly  against 
public  policy  to  allow  them  so  to  do,  and  thus  likely  give  rise 
to  interminable  and  unfathomable  complications. 

Our  laws  cannot,  in  accordance  with  recognized  rules  of 
construction,  be  held  to  authorize  the  husband  and  wife  to 
enter  into  a  partnership  with  each  other  for  the  purpose  of 
trade  or  business,  although  it  may  be  possible  they  might  form 
some  particular  kind  of  an  agreement  for  such  a  purpose  which 
might  not  conflict  with  their  rights  of  property  as  defined  by 
the  statutes.  This  is  very  doubtful,  however;  and  when  con* 
sidered  in  all  its  bearings  with  the  rights,  duties,  and  liabiU 
ities  of  partners  to  each  other  and  to  creditors,  it  is  evident 
that  it  is  not  the  intent  of  the  law  to  confer  any  such  authority 
upon  them.  The  effect  that  such  an  arrangement  might  havo, 
or  must  necessarily  have,  upon  their  property  rights  as  classi* 
fied,  is  the  strongest  argument  that  can  be  advanced  against 
the  position  of  the  respondents,  as  it  would  destroy  the  dis- 
tinction between  the  classes  of  property  they  may  own  as  do* 
clared  by  the  statutes. 

Section  1444  of  the  General  Statutes  provides  that  a  hasband 
or  wife  may  appoint  the  other  attorney  in  fact  with  full  power 
to  sell,  convey,  and  encumber  his  or  her  separate  estate,  both 
real  and  personal;  and  section  1446  makes  similar  provision 
with  regard  to  their  community  property;  and  with  section 
1443,  further  assisted  by  the  broad  scope  of  sections  1408  and 
1410,  practically  subjects  the  wife  to  the  influence  of  the  hna- 
band  as  to  the  disposition  and  control  of  her  property,  separate 
or  community,  it  seems  to  me,  as  fully  as  any  partnership 
agreement  between  them  could  possibly  effect,  and  I  should 
be  forced  to  the  conclusion  that  they  might  become  partners 
in  trade  with  each  other,  were  it  not  for  the  statutes  prescrih. 
ing  and  defining  the  kinds  of  property  a  husband  and  wife 
may  own  and  acquire.  It  is  a  matter  ol  experience  that  their 
property  rights  and  relations  become  complicated,  at  best* 
under  the  practical  workings  of  the  law  as  expressed  and 
interpreted;  and  as  a  matter  of  public  policy  it  would  be  very 
undesirable  to  still  further  allow  them  to  become  involved 
in  mercantile  partnership  relations,  with  all  its  possible  re- 
sulting consequences,  conflicts,  and  complications. 

DcNBAB,  J.,  delivered  a  disaenting  opinion,  of  whioh  tho  foUowing  is  » 
mynoyaui  The  decision  in  this  osse  is  an  instanos  of  the  jndioial  repeal  of  a 
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ttatote.  It  it  a  well^aBdantood  and  mmnally  neogoixed  ftmdamftil 
prineipla  of  our  goremment  that  tbe  legialaftm  and  judicial  dapartsMito  of 
tho  govommont  mnat  bo  kopt  diatinei  and  aeparato.  Xbo  ficat  warning  nolo 
aoondod  by  all  writoca  on  atatatory  interpfotaftian  ii^  that  whon  tlio  lan- 
gnago  of  a  itatuto  ia  plain  and  nnambigaoo%  tbo  dnty  of  intorpretaiion  by 
tho  oonrt  doea  not  arioo.  Hioro  ia  w^»^*»«g  aabigaooa  or  donbtf ol  in  tho 
language  or  proviaiona  of  aoction  2396  of  diapter  183  of  tho  Codo  of  1881. 
There  ia  therefore  no  room  for  eonatmction,  and  tho  only  doty  of  the  oonrt 
ia  to  deolaro  it  tho  law,  and  doeroe  iti  onforoement.  Tho  real  intootion  ol 
tho  law-inakera  moat  bo  gathered  from  what  thoy  aay;  and  whore  tho  Ian- 
gnage  u  not  teohnical,  it  moat  bo  giTon  iti  ordinary  and  popolar  meaning. 
In  ihia  statato  thoro  are  no  proriaoiy  and  no  oxoeptiona  expiemod.  What 
rights  then,  baa  tho  oonrt  to  atop  in,  and,  nndsr  tho  gniaaof  oonatmetion,  in* 
ject  a  limitation  whieh  tho  logialatnra  did  not  provide  lor,  and  whicli»  in 
effect^  rondera  nugatory  tho  law  peeernf  by  Hiat  body  ?  It  ii  an  caay,  bnt  n 
dangoroiu^  thing  for  ooorta  to  wander  off  in  lu^y  thoorioa  and  ^oenlationa 
eonoeming  what  tho  logialatnie  meant^  and  to  baae  their  eondnaiona  on  tho 
polioyorimpoUoyof  thelaw.  Thia  aiionld  only  bo  done  whon  tho  patent  am* 
bignity  of  tho  law  oompola  it:  Bndlich  on  Interpretation  of  Statute^  aoe,  4, 
Yet  tho  majority,  by  an  argument  baaed  on  tho  snppoaed  haidahipo  whidi 
would  be  impooed  upon  married  women,  hare  come  to  tho  oonclnaion  that  tho 
legielatare  did  not  mean  what  it  plainly  aatd.  If  tho  langoage  of  loetion 
2396  could  poeaibly  bo  tortured  into  anything  doubtful,  aeetion  2106  plainly 
ahowa  that  tho  lef^nlatiTO  intent  waa  to  romoro  all  dril  diaabilitiea  eo  far  an 
property  righta  are  oonoemed.  Tho  legialature  oridontly  understood  tho 
full  aoope  of  tho  law  it  waa  enacting,  and  of  iti  far-reaching  effecti^'  and 
where^  in  ita  opinion,  the  limitation  waa  nooeeeary,  it  provided  for  it^  ao  in 
the  proviso  that  *'  nothing  in  thii  chapter  shall  be  oonatrued  to  confer  upon 
the  wife  any  right  to  Tote  or  hold  office,  except  aa  otherwiae  provided  by 
law."  Had  it  intended  the  law  to  operate  aa  claimed  by  the  majority,  it 
would  evidently  have  incorporated  a  proviso  in  section  2i06  substantially 
aa  follows:  *'  Provided,  no  married  woman  ahall  enter  into  a  contract  of 
partnerahip  with  her  huaband.*  But  it  ii  left  for  tho  court  to  enact  thia 
proviso  by  judicial  oonataruetion. 

Tho  majority  recite  at  length  the  provisions  of  the  common  law,  and  draw 
dednctiona  from  its  analogies,  when,  by  section  2417,  the  legislatnre  evidently 
attempted  to  emancipate  thia  law  from  the  rule  now  insisted  upon  by  tho 
court;  and  the  plain  rule  of  construction  provided  by  tho  legislaturo  is 
wared  aside  by  tho  majority.  It  ia  to  be  presumed  that  the  legislaturo 
realised  the  fact  that  it  waa  enacting  a  statute  in  derogation  of  the  common 
law,  and  that  it  did  not  want  the  law  hampered  by  the  rule  of  oonstrnction 
mentioned.  The  language  of  section  2417  is  so  plain  that  thero  ia  no  room 
for  construction.  If  the  plain  proviaions  of  this  law  can  be  argued  out  of 
exiatence,  all  the  laws  of  the  state  aro  at  the  meroy  of  judicial  construction. 
Sections  2397  and  2416  do  not  sustain  the  theory  of  the  majority.  The  very 
best  reasons  exist  for  requiring  transactions  concerning  community  property 
to  bo  attended  with  solemnity  and  certainty.  Both  parties  have  an  interest 
in  such  property*  and  delicate  relations  exiit  which  do  not  exirt  at  all  con« 
earning  the  separails  property  of  either  of  the  spouses.  The  separate  prop- 
erty is  mora  independent,  and  the  fact,  that  the  law  impoees  these  solemn 
protections  upon  com  inanity  property  would  rather  strengthen  the  idea 
that  the  nse  of  separate  property  was  entirely  unrestricted.  For  many 
years,  the  law,  in  obedience  to  popular  demand  growing  out  of  feudal  edu« 
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cation,  stood  m  loco  parentU  to  woman;  iho  wu  regarded  as  not  being 
able  to  transaot  bosiness,  and  bad  to  act  under  a  trnstee  or  guardian. 
Advancing  tbonght  has  demanded  other  legislation,  and  woman's  inde- 
pendenoe  and  capability  have  been  recognised  by  legislation  in  differ- 
eut  states.  The  legislature  of  this  state  has  seen  6t  to  grant  to  a  married 
woman  an  nntrammeled  control  of  her  separate  property.  The  law  pro- 
sumes  her  capable  of  protecting  her  own  property,  and  it  in  not  now  the  duty 
of  the  court  to  assume  to  stand  in  heo  parentU,  or  sally  forth  in  qnixotio 
zeal  to  relieve  women  from  conjugal  oppressors*  or  from  burdens  real  or 
itiiaginary.  The  majority  argue  that  the  case  at  bar  is  an  instance  of  the 
evil  effect  of  the  construction  contended  for  by  the  respondents,  because  ihm 
wife  was  held  to  be  a  partner  by  "  holding  out,"  when  the  testimony  did  no% 
justify  such  a  conclusion.  This  argument  is  without  force,  and  wUl  apply 
equally  to  nearly  every  law  on  the  statute-books.  Juries  are  continually 
rendering  verdicts  and  courts  entering  judgments  based  on  inadequate  tea- 
timony.  It  is  simply  a  question  of  faot^  to  be  tried  as  any  other  snoh  qneo* 
tion  is  to  be  tried. 

Power  of  Mabribd  Womkn  to  bb  Partkbbs. — At  common  law  a 
married  woman  could  not  become  a  partner  in  business  with  any  one,  !>•• 
cause  she  was  under  a  general  disability  to  contract  or  to  engage  in  tmdeii 
The  disabilities  of  married  women  to  contract  in  reference  to  their  separata 
property  have  been  removed  by  legislation  to  a  greater  or  less  extent  in  all 
the  states  of  the  Union.  In  a  considerable  number  of  states,  it  is  still  held, 
however,  that  a  married  woman  cannot  become  a  partner  in  business  with 
any  one  so  as  to  subject  her  separate  estate  to  its  obligations:  De  Oraum  ▼• 
Jones,  23  Fla.  83;  Bradatnet  v.  Baer,  41  Md.  19;  Grmsen  v.  McKaig,  57  Md. 
454;  Howard  v.  Stephens,  52  Miss.  239;  Brown  v.  JeweU,  18  K.  H.  230;  KnoU 
V.  KnoU,  6  Or.  142,  150;  Owynn  v.  Owynn,  27  S.  O.  525;  Hagan  v.  Hooivert 
S3  S.  C.  219;  Frank  v.  Anderson,  13  Lea,  695;  Bradford  v.  Johnson,  44  Tex. 
881;  Wallace  v.  Fittberg,  46  Tex.  35;  Brown  v.  Chancellor,  61  Tex.  437;  Orten 
T.  Ferguson^  62  Tex.  525;  MiUer  v.  Marx,  65  Tex.  131;  Pnrdrnn  v.  Bo^  82 
Tex.  130;  Carey  v.  Burrus,  20  W.  Va.  671;  43  Am.  Rep.  790.  In  delivering 
the  opinion  of  the  court  in  the  case  last  cited.  Green,  J.,  said:  "  As  every 
contract  of  a  married  woman  mads  while  living  with  her  husband  is  abeo- 
lutely  null  and  void  in  a  court  of  law,  it  must  follow  that  while  living  with 
her  husband  she  cannot  form  a  valid  partnership  with  a  third  person  which 
a  court  of  law  would  recognize.  And  though  she  went  through  the  form  of 
entering  into  such  a  partnership  while  living  with  her  husband,  she  could 
not  be  sued  for  a  debt  of  the  partnership  in  a  court  of  law;  for  in  the  view 
of  a  court  of  law,  she  would  not  be  a  member  of  the  partnership,  and  never 
was  such  member."  But  in  Newman  v.  Morris,  52  Miss.  402;  it  waa  held 
that,  under  section  1780  of  the  Mississippi  code,  which  provides  that "  when 
a  married  woman  engages  in  trade  or  business  as  a  feme  aols^  she  shall  be 
bound  by  her  contracts,  made  in  the  course  of  such  trade  or  business,  in  the 
same  manner  as  if  she  was  unmarried,"  a  married  woman  may  enter  into  ft 
mercantile  partnership,  and  when  she  does  so,  she  will  be  bound  for  firm 
debts,  whether  contracted  by  herself  or  by  her  copartner.  In  delivering  the 
opinion  of  the  court  in  that  case,  Chalmers,  J.,  said:  **The  implied  anthor- 
iaition  of  the  statute  for  a  married  woman  to  trade  as  a /ems  $oU  gives  her 
the  power  to  enter  into  a  partnership  as  hfeme  sole  can.  Having  entered 
into  it,  all  future  contracts  made  by  her  partner  about  the  partnership  bnsi* 
ness  become  her  contracts  as  fully  as  if  made  by  her  in  person."  8ee  also 
*bboU  V.  Jackson,  43  Ark.  212. 


May,  1892.]     Board  of  Tbadx  of  Seattle  v.  Hayden..    9'6S 

Pa-kttvsbshif  bitwkkn  Marrisd  Woman  and  Third  Prrson  Other 
SIR  HvsBAND.  —  Where  the  etatutea  of  a  state  giye  to  a  married 
the  power  to  oontract  at  to  her  separate  property,  aad  to  carry  on 
boBineaa,  she  may  enter  into  partnership  with  third  persons,  other  than 
her  husband.  And  it  is  no  objection  to  her  doing  this  that  she  thereby  be* 
oooiAa  liable  for  the  acts  of  others.  Bat  her  separate  property  is  still  her% 
kd  does  not  beoomo  liable  for  her  husband's  debts:  1  Bates  on  Partner* 
sec  136;  2  Bishop  on  Married  Women,  sec  436;  AbboU  r,  Jaekton^ 
48  Ark.  212;  Obnaiil  y.  NaUomd  8taie  Bank  qf  Terre  Haute,  121  Ind.  823; 
I^lumer  t.  Lard,  5  AUen,  460;  Newman  r.  Morris,  52  Miss.  402.  In  AbboU  y. 
Jackson,  43  Ark.  212,  it  was  held  that  under  the  Arkansas  statute  a  married 
^roDum  may  form  s  partnership  aa  a  sole  trader,  with  a  third  person  other 
than  her  hnsband,  and  that  she  will,  as  to  her  separate  property,  be  bound 
hy  fldl  the  oontraots  of  the  firm  as  effectually  and  to  the  same  extent  as  if  aha 
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inff  to  the  great  weight  of  authority,  a  married  woman  is  held,  eyen  nnder 
the  broadest  statutes,  to  haye  no  power  to  enter  into  a  opntract  of  partner* 
ship  with  her  husband,  or  to  become  a  member  of  a  firm  of  which  he  is 
also  a  member:   1  Bates  on  Partnership,  sec.  139;  2  Bishop  on  Married 
Women,  sea   43ft;    OUkerson-Sloee  Commission  Co,   y.   Salinger,  Sap.   Ct. 
Ark.p  June,  1892;  Montgomery  y.  SprankU,  31  Ind.  113;  Haas  y.  Shaw,  91 
Ind.  884;  46  Am.  Rep.  607;  Lord  y.  Parker,  3  Allen,  127;  Plumer  y.  Lord, 
7  Allen,  481;  Bawker  y.  Bradford,  140  Mass.  621;  Artntan  y.  Ferguson,  73 
Mieh.  146;  16  Am.  St.  Rep.  672;  Swasey  y.  Antram,  24  Ohio  St  87;  Paifne 
▼.   l%)mpson,  44  Ohio  St.  192.     In  deliyering  the  opinion  of  the  court  in 
Lord  y.  Parker,  3  Allen,  129,  Hoar,  J.,  said:  "The  power  to  form  a  copart- 
nership includes  the  power  to  create  a  community  of  property,  with  a  joint 
power  of  disposal,  and  a  mutual  liability  for  the  contracts  and  acts  of  all  the 
partners.    To  enter  into  a  partnership  in  business  with  her  husband  would 
anhject  her  property  to  his  control  in  a  manner  hardly  consistent  with  the 
separation  which  it  is  the  purpose  of  the  statute  to  secure,  and  might  sub* 
jeot  her  to  an  indefinite  liability  for  his  engagements.    The  property  in- 
Tostod  In  such  an  enterprise  would  cease  to  be  her  'sole  and  separate' 
property.    The  power  to  arrange  the  terms  of  such  a  oontract  would  open  a 
wide  door  to  fraud  in  relation  to  the  property  of  the  husband."    And  Long^ 
J.,  in  deliyering  the  opinion  of  t)ie  court  in  Artman  y.  Ferguson,  73  Mich* 
146,  16  Am.  St.  Rep.  572;  said:  "  It  has  been  held  by  a  great  preponder* 
anoe  of  authorities,  eyen  under  the  broadest  statutes,  that  a  married  woman 
has  no  capacity  to  oontract  a  partnership  with  her  husband,  or  in  other 
words,  to  become  a  member  of  a  firm  in  which  her  husband  is  a  partner, 
eyen  in  those  states  in  which  she  may  embark  in  another  partnership;  and 
though  she  holds  herself  out  as  such  partner,  and  her  means  give  credit  to 
the  firm,  she  is  held  not  liable  for  the  debts,  as  she  cannot,  by  acts  or  declare* 
tions,  remoya  her  own  disabilities.'' 

In  two  states,  New  York  and  Alabama,  it  has  recently  been  held  that  un» 
der  their  statutes  a  married  woman  may  form  a  partnership  with  her  bus* 
hand  as  with  any  other  person,  and  that  when  a  husband  and  wife  assume 
to  carry  on  a  business  as  copartners,  and  contract  debts  in  the  course  of  it^ 
the  wife  cannot  escape  liability  therefor  on  the  ground  of  her  coverture: 
Suau  y.  Oqfe,  122  N.  Y.  308;  SdUaipbaek  y.  Long,  90  Ala.  625.  In  the  case 
of  Noel  V.  Kiwneif,  106  N.  Y.  74,  60  Am.  Rep.  423,  it  was  held  that  where  a 
wife  authorises  her  husband  to  contract  concerning  and  for  the  beaefit  of  her 
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•epArate  estate^  tad  in  lo  doing  to  nte  the  name  of  a  finn  ostenaibly 
pM6d  of  bar  hnaband  and  herself  ahe  is  liable  upon  an  obligatioa  execnted 
by  him  in  that  form  for  that  purpoee.  And  in  Le  Orand  r,  Bu/amta  N»- 
tiomd  Bank,  81  Ala.  123,  60  Am.  Rep.  140,  it  was  held  that  when  a  maiw 
ried  wofenan  oarries  on  business  under  the  assamed  name  of  a  partnersliip^ 
■ha  may  be  sued  in  the  partnership  name,  and  cannot  plead  her  eovertnre  i& 
defense  of  the  action,  as  sgainst  eraditors  who  have  dealt  with  her  on  tba 
fttth  of  it.  Three  of  the  seTsn  Judges  ol  the  court  of  appeals  dissented  from 
the  deoision  in  8uau  v.  Cafe,  122  N.  T.  308,  and  the  dootrine  of  that  easa 
has  been  eritidsed:  See  32  Cent.  L.  J.  126. 

Mabbiags  DiBSOLVis  Pabtmbbship.  —  The  partnership  relationfl  between 
a  man  and  a  woman  are  dissolved  by  their  marriage^  and  his  continned  pos- 
■sssion  of  property  owned  by  her,  but  used  by  the  firm,  is  by  virtne  of  a 
lloensa  merely,  whioh  oeases  with  her  death:  2  Bates  on  Partnership,  Be» 
588|  Boitm  Y.  ShqwrdMh  62  Mioh.  8;  £rownr.  OkaneeUor,  61  Tex.  437. 
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[4  WASUIHeTON,  488.] 

iTiouaKiOB  XH  BLjanNo— WHXir  Question  fob  Jubt.— Where  •  blaii 
is  discharged  at  a  place  where  it  is  not  unlawful  to  discharge  i%  the 
fact  that  a  man  was  killed  by  a  rock  thrown  by  the  blasts  at  a  dis- 
tance of  from  940  feet  to  1,200  feet,  in  a  horizontal  direction,  preeenta 
only  a  prima  fade  case  of  negligence,  which  may  be  rebutted  by  ahowing 
due  care  on  the  part  of  those  who  discharged  the  blast,  and  the  qneatioib 
of  their  negligence  should  not  be  taken  from  the  jury. 

DiMAOBB  nr  AcnoN  vob  Dbath  by  Wbomovul  Act  of  Dbtbndaht.  —  In 
an  action  for  the  death  of  a  person,  caused  by  the  wrongful  act  of  tfae- 
defendant,  the  basis  of  recovery  is  the  proof  of  pecuniary  damage^  and 
not  the  proof  of  the  death,  caused  by  the  wrongful  or  negligent  act  ol 
the  defendant. 

Ynw  ov  PBxmsBs  bt  Jobt— >  Allowiko  ob  Rsvusino^  nr  DiaoBsriov  or 
CouBT.  ^In  an  action  to  recover  damages  resulting  from  the  alleged 
negligence  of  the  defendant^  it  is  a  matter  within  the  discretion  of  the 
oourt  to  grant  or  refuse  a  view  by  the  jury  of  the  premises  where  the 
injury  occurred. 

Obaboibo  Jubt  upon  Mattbbs  of  Fact,  What  la  not.  — An  instmotie» 
to  the  jury  that  they  may  consider  the  relations  of  the  parties  and  wit* 
nesses,  and  their  interest^  temper,  bias,  demeanor,  intelligenoe^  and 
credibility  in  testifying,  is  not  a  violation  of  the  constitutional  provision 
prohibiting  judges  from  charging  juries  with  respect  to  matters  of  fmai, 
or  commenting  thereon. 

Action  by  Theresa  Klepsch,  administratrix,  against  the 
defendants,  partners  under  the  firm  name  of  Donald,  Smithy 
and  Howell,  to  recover  damages  in  the  sum  of  five  thousand 
dollars  for  the  death  of  her  husband,  George  Elepsch,  alleged 
to  have  been  caused  by  the  negligent  discharge  of  a  blast  by 
the  defendants.     The  jury  rendered  a  verdict  for  the  plaiutifT 
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for  five  thoasand  dollars,  and  from  the  jadgment  enf  od 
thereon  the  defendants  appealed.  Other  facta  appear  from 
the  opinion. 

ThamoB  0.  OriJUtSt  for  the  appellants. 

Arthur  and  Reagan^  John  B.  Hesa,  and  W.  E.  Kingj  for  the 
respondent. 

Stiles,  J.  The  respondent,  plaintiff  below,  was  the  wife  of 
the  deceased,  George  Elepsch,  who  died  from  wounds  inflicted 
by  the  fall  of  a  rock  thrown  through  the  roof  of  his  house  by 
a  blast  alleged  to  have  been  fired  by  the  appellants,  within  the 
city  of  Spokane  Falls. 

The  material  portions  of  the  complaint  were  as  follows:  '*  5. 
That  the  defendants,  by  their  negligence,  imprudence,  careless- 
ness,  and  wrong  conduct,  and  the  carelessness  and  negligence 
of  their  agents  and  servants,  so  carelessly  and  negligently  used 
and  managed  the  giant  powder  and  other  material  used  for 
exploding,  and  so  negligently  and  carelessly  managed  and 
conducted  said  blasting  that  said  George  Elepsch,  deceased^ 
with  great  force  and  violence,  was  struck  and  hit  by  a  flying 
rock  discharged  from  said  blast  caused  by  defendants,  whilst 
he,  the  said  deceased,  was  entirely  ignorant  of  any  danger, 
whereby  the  said  deceased  was  then  and  there  greatly  injured, 
bruised,  hurt,  and  wounded;  that  by  reason  of  said  injuries 
which  ensued  in  consequence  of  the  negligence  and  careless- 
ness of  the  defendants  as  aforesaid,  the  said  George  Elepsch 
died;  and  that  said  injury  was  caused  without  any  fault  or  neg- 
ligence on  the  part  of  said  deceased,  George  Elepsch;  6.  That 
the  plaintiff  was  wholly  dependent  upon  the  deceased,  George 
Elepsch,  for  subsistence  and  support,  and  by  reason  of  his 
death  is  left  utterly  helpless  and  in  destitute  circumstances; 
7.  That  by  reason  of  the  premises,  the  plaintiff,  as  such  ad 
ministratrix,  has  sustained  damages  in  the  sum  of  five  thou- 
sand dollars." 

The  appellants  denied  that  the  rock  came  from  their  works, 
and  sought  to  show  that  it  was  thrown  from  the  works  of  other 
persons  who  were  blasting  in  the  same  neighborhood.  Ap* 
pellants  strongly  urge  this  court  to  hold  that  the  great  pre- 
pouderance  of  the  evidence  was  in  their  favor  on  this  point, 
and  to  remand  the  cause  for  a  new  trial  on  that  ground;  but 
we  do  not  view  it  as  a  proper  case  for  interference  with  the 
yerdict  of  the  jury,  who  alone  were  qualified  to  determine  the 
weight  of  the  confiicting  testimony. 
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Numerous  errors  of  the  court  are  assigned,  the  mass  of  which, 
however,  are  included  within  two  propositions,  viz.:  1.  Did 
the  court  err  in  withdrawing  the  question  of  negligence  from 
the  juryT  2.  Was  there  any  evidence  in  the  case  upon  which 
a  verdict  could  he  sustained? 

1.  It  will  be  observed  that  the  allegations  of  the  complaint 
made  the  negligence,  imprudence,  and  careless  management 
of  the  giant  powder  of  the  appellants  the  gist  of  the  ac- 
tion, but  the  only  evidence  going  to  sustain  those  allegations 
was  that  the  rock,  if  it  came  from  appellants'  works,  was 
thrown  horizontally  between  nine  hundred  and  forty  and 
twelve  hundred  feet.  Under  these  circumstances  the  court 
took  from  the  jury  the  entire  question  of  negligence  by  the 
following  charge:  ^*  Under  the  evidence  in  this  case,  the  only 
question  for  the  jury  to  determine,  in  order  that  they  should 
find  for  the  plaintiff,  is  this:  Was  the  death  of  George  Elepsch 
caused  by  the  act  of  the  defendants  or  the  act  of  their  servants 
or  employeesT  There  is  nothing  for  the  jury  to  find  in  this  case 
upon  the  question  of  negligence.  If  the  rock  which  wounded 
the  dec  ased  came  from  a  blast  discharged  by  the  defendants 
or  their  servants,  and  that  wound  was  the  cause  of  his  death, 
then  your  finding  should  be  for  the  plaintiff.'' 

Appellants  complain  of  this  -charge,  and  we  think  with  just 
cause.  Respondent  cites  as  a  precedent  for  this  chargOi 
Munro  t.  Pacific  Coast  Dredging  etc.  Co.,,  84  Cal.  515,  18  Am. 
8t  Rep.  248,  the  facts  of  which  perhaps  bore  out  the  language 
used  as  it  was  stated  in  the  opinion,  that  **the  uncontra- 
dicted testimony  showed  a  clear  case  of  explosion  in  the  city, 
where  many  persons  were  living,  and  where  such  an  explosion 
could  not  take  place  without  strong  probability  of  its  injuring 
some  one." 

The  circumstances  of  that  case  seem  to  have  been  such  that 
the  act  of  blasting  with  dynamite  or  other  high  explosive  at 
that  place  was  regarded  by  the  court  as  per  ee  a  nuisance,  and 
therefore  unlawful.  So  in  this  case,  if  there  had  been  facts 
before  the  jury  such  as  to  warrant  the  court  to  instruct  as  to 
nuisances,  and  that  an  unlawful  use  of  explosives  might  be 
found,  then  the  conclusive  presumption  would  have  arisen 
against  the  appellants,  if  they  cast  the  rock.  But  neither  the 
complaint  nor  the  evidence  claim  or  pretend  to  show  that  it  was 
unreasonable  for  the  appellants  to  use  the  blasting  powder  in 
the  place  they  used  it,  and  for  the  accomplishment  of  the  work 
they  were  doing.    Indeed,  from  the  point  whence  respondent's 
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iritneases  say  this  rock  came,  it  was  nearly  or  quite  foar  hun- 
irad  feet  to  the  line  of  appellants'  own  premises  at  the  point 
Dearest  the  house  of  Klepsch.  Negligence  was  therefore 
oiade  the  basis  of  the  action  in  the  complaint;  negligence  had 
to  be  proven,  and  the  jury  should  have  been  permitted  to 
say  whether  there  was  negh'gence  or  not.  The  appellants 
conceded  at  the  trial  that  the  mere  fact  that  the  rock  was 
blo^^n  to  so  great  a  distance  and  off  the  appellants'  premises 
might  be  taken  as  prima  facie  evidence  of  negligence  in  the 
management  of  the  blast  which,  if  not  rebutted,  would  be 
sufficient  to  sustain  a  verdict  This  concession  was  made 
finder  protest,  and  appellants  do  not  now  admit  it  to  be  good 
lair.  But  we  think  that  it  should  be  the  law  of  such  cases, 
where  the  agency  used  is  of  a  nature  so  dangerous,  and  where 
'every  trace  of  the  material  used  and  the  methods  employed 
are  usually  blown  out  of  sight  and  beyond  all  possibility  of 
proof,  except  by  witnesses  who  will  be  naturally  unwilling,  if 
not  hostile. 

Respondent  has  cited  us  to  the  leading  English  case  of 
Flicker  V.  Rylandty  L.  R.  8  H.  L.  830,  which  is  reported  in 
fall  in  1  Thompson  on  Negligence,  2,  and  strenuously  argues 
for  its  adoption  as  the  rule  of  decision  in  this  case.    Fletcher 
T.  XylandSf  is  not  an  old  case  at  all;  it  was  fully  decided 
in  1868,  and  there  are  many  cases  in  this  country  of  equal 
importance  which  hold  otherwise,  and  are  of  earlier  as  well 
aa  later  date.    The  principle  there  announced  was,  that  "the 
X>erson  who,  for  his  own  purposes,  brings  on  his  lands,  and 
eollects  and  keeps  there,  anything  likely  to  do  mischief  if  it 
eaoapes,  must  keep  it  in  at  his  peril,  and  if  he  does  not  do  so, 
is  prima  facie  answerable  for  all  the  damage  which  is  the 
natural  consequence  of  its  escape;  and  although  harmless  to 
others  so  long  as  it  is  confined  to  his  own  property,  will  be 
obliged  to  make  good  the  damages  which  ensue  if  he  does  not 
succeed  in  so  confining  it''    That  was  an  application  to  the 
storage  of  water  of  the  same  rule  of  liability  to  which  owners 
of  live  animals  are  subjected  upon  their  escape,  which  is  a 
rule  never  adopted  in  this  country  as  applied  to  inanimate 
property.    On  the  contrary,  with  few  exceptions,  in  America, 
if  one  builds  a  dam  upon  his  own  premises,  and  thereby  ac- 
cumulates water  for  his  own  benefit,  or  if  he  brings  water  upon 
his  premises  into  a  reservoir,  in  case  the  dam  or  reservoir  give 
way,  and  the  land  of  his  neighbor  is  flooded,  he  is  not  liable 
for  damage,  without  proof  of  some  fault  or  negligence  on  his 
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part:  Pixley  ▼.  Clarh^  35  N.  Y.  520;  91  Am.  Dec.  72;  Shddm 
T.  Sherman,  42  N.  Y.  484;  1  Am.  Rep.  569;  Oould  on  Waten, 
sees.  290-298;  Wood  on  Nuisances,  134.  The  same  principle 
was  the  basis  of  the  decision  in  the  case  of  fire  set  out  by  a 
railroad  locomotive,  in  Columbia  etc.  S.  R.  Co.  ▼.  FarringUnu 
1  Wash.  202. 

But  there  is  also  cited  to  us  a  line  of  blasting  caaeB,  where 
negligence  was  presumed,  and  the  defendants  were  not  allowed 
to  show  due  care  in  the  manner  of  conducting  the  operations. 
These  are  Hay  ▼.  Cohoee  Co.,  2  N.  Y.  159;  51  Am.  Dec.  279; 
Tremain  ▼.  Cohoes  Co.,  2  N.  Y.  163;  51  Am.  Dec.  284;  Wright 
▼•  Compton,  58  Ind.  337;  Carman  ▼.  SteubenviUe  etc.  R.  R.  Co., 
4  Ohio  St.  399;  G.,  B.,  &  L.  Ry  Co.  v.  Eaglee,  9  Col.  544. 
But  one  of  these  (  Wright  v.  Compton,  53  Ind.  337)  was  for  in- 
juries to  the  person;  all  the  others  were  for  injuries  to  real 
property,  from  casting  rocks  and  earth  thereon.  All  of  the 
subsequent  ones  cite  the  Cohoes  cases  with  approvaL  But 
the  New  York  court  of  appeals  has  limited  those  cases,  which 
were  decided  upon  a  literal  construction  of  the  maxim,  Si^ 
utere  tuo  ut  alienum  non  Imdae. 

In  Losee  r.  Buchanan,  51  N.  Y.  476,  10  Am.  Rep.  628,  it 
was  said  that  "  the  damage  in  the  Cohoes  cases  was  the  ne- 
cessary consequence  of  just  what  the  defendant  was  doing, " 
—  that  is,  it  was  no  accident  which  is  none  the  less  an  acci- 
dent because  it  comes  from  negligence  which  is  not  willfal 
or  malicious.  And  in  Hay  v.  Cohoes  Co.,  2  N.  Y.  159,  51 
Am.  Dec.  279,  even,  the  decision  was  put  upon  the  basis  of 
nuisance,  thus:  ^'A  man  may  jirosecute  such  business  as 
he  chooses  upon  his  premises,  but  he  cannot  erect  a  nuisance, 

to  the  annoyance  of  the  adjoining  proprietor No  one 

questions  that  the  improvement  contemplated  by  the  defend- 
ants upon  their  own  premises  (i.  e.,  a  canal)  was  proper  and 
lawful.  The  means  (blasting  at  that  place)  by  which  it  was 
prosecuted  was  illegal,  notwithstanding." 

Carman  v.  SteubenviUe  etc.  R.  R.  Co.,  4  Ohio  St.  399,  was  also 
decided  on  the  ground  of  nuisance,  the  court  saying  that  there 
was  no  proof  *' that  the  injury  was  not  the  unavoidable  conse- 
quence of  blasting  in  that  particular  locality."  In  O.,  B.,  &  L 
Ry  Co.Y.  Eagles,  9  Col.  544,  the  judgment  was  sustained  because 
the  acts  complained  of  were  the  natural  and  probable  results 
of  blasting  at  the  locality.  Wright  v.  Compton,  53  Ind.  337, 
was  a  personal  damage  case,  the  plaintiff  having  been  injured 
by  rocks  blasted  from  a  quarry  near  a  public  highway.    The 
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dicta  of  the  decision  show  a  misapprehension  of  the  Cohoes 
oaaeSy  though  the  decision  was  right,  because  the  question  of 
liability  was  left  to  hinge  on  whether  warning  had  been  given 
of  the  impending  blast  at  a  place  where  to  blast  at  all  was  a 
nuisance.  So  in  St.  Peter  ▼.  DenUony  58  N.  Y.  416,  17  Am. 
Rep^  258,  where  the  blasting  was  so  close  that  each  time  a 
blast  was  set  off  it  was  the  habit  of  the  blasters  to  give  notice; 
but  there  was  a  failure  to  notify  plaintiff  in  the  particular  in- 
stance, and  he  was  injured  by  the  fall  of  a  quantity  of  frozen 
earth;  this  was  another  case  where  the  natural  and  probable 
consequence  of  the  blasting  at  that  place  was  to  throw  the 
earth  upon  plaintiff's  land,  and  injure  him  personally,  unless 
he  were  warned. 

Losee  v.  Buchanafty  51  N.  Y.  476,  10  Am.  Rep.  623,  contains 
a  thorough  and  exhaustive  review  of  these  and  other  cases, 
as  applied  to  stationary  boiler  explosions,  with  the  conclusion 
that  the  question  of  liability  depended  on  the  finding  of  neg* 
ligence  as  a  fact;  and,  as  applicable  to  this  case,  the  rule  is 
laid  down  more  strongly  still  in  Heeg  v.  Lichty  80  N.  Y.  579t 
86  Am.  Rep.  654,  where  one  who  constructed  a  powder  maga- 
zine on  his  premises  was  sued  for  damages  to  real  property, 
accruing  from  an  explosion  of  the  powder  in  store.  The  ma- 
terial facts  of  that  case  are  made  clear  only  by  reference  to 
the  report  in  16  Hun,  257.  The  plaintiff  requested  the  court 
to  charge  '*  that  the  powder  magazine  was  dangerous  in  itself 
to  plaintiff  and  his  property,  and  was  a  private  nuisance, 
and  the  defendant  liable  to  the  plaintiff,  whether  it  was  care- 
lessly kept  or  not"  This  the  court  refused,  and  did  charge 
that  the  jury  must  find  for  the  defendant,  unless  they  found 
he  carelessly  and  negligently  kept  the  gunpowder  on  his 
premises.  The  general  term  of  the  supreme  court  affirmed 
this  action;  but  the  court  of  appeals  reversed  on  the  ground 
that  while  the  request  to  charge  was  too  broad,  the  charge 
given  was  too  limited,  and  directed  that  on  the  new  trial  the 
danger  arising  from  the  locality  where  the  powder  was  kept 
should  be  submitted  to  the  jury,  —  that  is,  whether  the  place 
of  storage  was  such  as  to  make  the  keeping  of  powder  there  a 
private  nuisance:  See  Hunter  v.  Farreny  127  Mass.  481;  34 
Am.  Rep.  428;  Wood  on  Nuisances,  sec.  140. 

We  hold,  therefore,  that  in  this  case,  as  the  blasting  is  not 
claimed  to  have  been  unlawful,  the  liability  of  the  appellants 
depended  upon  whether  they  were  negligent  or  not,  to  prove 
which,  under  the  circumstances,  the  fact  of  the  injury  was 
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Buffioient  prima  fa/CM  evideDoe,  bat  that  they  shonld  hafe 
been  permitted  to  show  due  care  on  their  part,  and  that  tb» 
question  of  their  negligence  was  for  the  jury. 

%  The  only  evidence  in  this  case  which  tended  to  support 
the  allegation  of  damage  was  that  deceased  was  the  husband 
of  plaintiff,  that  they  had  three  children,  who  were  left  de- 
pendent on  plaintiff,  and  that  for  a  period  of  two  weeks  cot 
of  seven  in  which  they  had  resided  in  Spokane  Falls  deceased 
had  earned  six  dollars  a  day  as  a  bricklayer. 

This  action  was  probably  brought  with  reference  to  Code  of 
1881,  section  717,  which  we  held  not  to  be  an  existing  statute, 
in  QroAin  v.  MeKenzie^  3  Wash.  194;  but  the  allegations  of  the 
complaint  were  as  good  to  maintain  an  action  under  section 
8  as  under  section  717. 

Paragraph  6  of  the  complaint  stated  no  matter  material  to 
the  action,  as  neither  the  right  to  recover  nor  the  amount  of 
recovery  depended  in  the  slightest  upon  the  pecuniary  con- 
dition of  the  plaintiff.     But  it  was  incumbent  apon  plain- 
tiff to  allege  and  prove  her  damages  specially.     She  alleged 
damage  in  five  thousand  dollars,  and  recovered  that  sum 
without   sufficient  evidence   to  sustain  it    The   case  was 
tried  and  is  argued  here  upon  the  theory  that  the  statute 
which  says  that  the  personal  representative  may  maintain 
an  action  for  damages  against  the  person  causing  the  death 
of  his   decedent,  and   that  in  every  such   action    the  jury 
may  give  such  damages,  pecuniary  and  exemplary,  as  un- 
der all   the  circumstances  of  the  case   may  to  them  seem 
just,  means  that  the  recovery  is  to  be  for  causing  the  death, 
rather  than  for  the  damages  (that  is,  for  what  the  benefici- 
aries have  suffered  the  loss  of),  and  that  upon  proof  of  the 
death  by  the  unlawful  act  or  neglect  of  another,  the  jury  are 
at  liberty  to  avrard  whatever  sum   they   can   agree  upon, 
without  reference  to  any  proof  of  pecuniary  damage.    To 
support  this  theory,  a  number  of  cases   are  cited   to  n8 
from  California,  of  which  the  leading  one  is  Beeson  v.  Oretn 
Mountain  Odd  Min.  Co.^  57  Cal.  20,  wherein  it  has  been  held 
that  substantially  such  a  construction  of  the  statute  of  that 
state  is  the  correct  one.     A  much  stronger  case  supporting 
that  view  is  Matthews  v.  Warner^  29  Qratt  570;  26  Am.  Rep. 
896.    The  statutes  there  construed  authorise  the  jury  to  give 
such  damages  as  '^  under  all  the  circumstances  of  the  case 
may  be  just":  CaL  Code  Civ.  Proc.,  sec.  877;  or  "such  dam- 
ages as  to  it  may  seem  fair  and  just ":  Va.  CodSi  1873, c.  145. 
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Oar  statate  does  not  have  the  limiting  clauses  of  Lord  Camp- 
bell's act)  which  was  the  parent  of  all  the  legislation  on  this 
subject;  but  neither  is  it  as  bare  and  unqualified  as  those 
above  quoted.  In  most  of  the  states  the  language  is,  '^  such 
damages  as  they  may  deem  fair  and  just,  with  reference  to 
the  pecuniary  injury  resulting  from  such  death."  Our  stat- 
ute contains  the  words  **  pecuniary  or  exemplary,"  and  they 
are  entitled  to  be  considered,  and  have  their  proper  weight. 
Construing  them,  we  do  not  understand  that  in  every  case 
both  pecuniary  and  exemplary  damages  are  to  be  given,  but 
that  in  a  proper  case,  as  where  the  injury  occurs  through  ac- 
cident procured  by  some  neglect,  the  damage  is  limited  to 
pecuniary  loss,  whereas  in  cases  of  injuries  caused  by  moral 
or  legal  wrong,  amounting  to  willfulness,  exemplary  damage 
may  be  added.  This  construction  is  fair,  and  is  the  only  one 
that  will  place  our  law  in  harmony  with  that  of  England, 
and  all  of  the  states  but  four  or  five,  where  recoveries  of  this 
nature  are  limited  to  some  reasonable  basis  of  allegation, 
proof,  and  actual  injury:  Van  Brunt  v.  Cincinnati  etc.  R.  IL 
Co.,  78  Mich.  530;  Hurst  v.  Detroit  City  Railway,  84  Mich- 
539;  Charlebois  v.  Oogebie  etc.  R.  R.  Co.,  91  Mich.  59;  Myn- 
ning  v.  Detroit  etc.  R.  R.  Co.,  59  Mich.  257. 

8.  Under  the  meager  allegations  of  the  complaint,  it  was 
error  to  allow  plaintiff  to  testify  as  to  her  children  when  ob- 
jection was  made.  The  defendant  had  no  opportunity  to 
meet  such  matters. 

4  Tlie  court  committed  no  reversible  error  in  refusing  a 
view  of  the  premises  where  the  injury  occurred,  though  it 
would  seem,  from  the  testimony,  that  such  a  view  might  have 
been  of  advantage  to  the  jury  in  coming  to  a  proper  conclu- 
sion. It  was  entirely  in  the  discretion  of  the  court  to  grant  or 
refuse  the  request. 

5.  With  competent  evidence  to  sustain  it,  we  think  the 
seventh  instruction  given  by  the  court  would  be  a  proper  one. 
We  do  not  see  in  it  any  suggestion  to  the  jury  that  they  might 
consider  either  the  sufferings  of  the  deceased,  or  the  sorrow  or 
poverty  of  the  respondent  or  her  children,  or  other  sentimental 
loss. 

6.  The  instruction  numbered  9,  informing  the  jury  that 
they  might  consider  the  relations  of  the  parties  and  witnesses 
and  their  interest,  temper,  bias,  demeanor,  intelligence,  and 
credibility  in  testifying,  was  equally  unobnoxious,  and  in  no 
way  violated  section  16  of  article  4  of  the  constitution. 
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Other  alleged  errors  are  immaterial. 

The  judgment  la  reversedi  and  the  cause  remanded  for  a 
new  trial,  before  whioh  plaintiff  will  have  leave  to  amend  her 
complaint.  __^ 

KsGLiOKNOB.  ^  IvjTTBY  Oaubkd  bt  Blastzno  I  See  Bmner  ▼.  AOoMSt 
Drmiging  Oo.,  134  N.  T.  156;  80  Am.  St.  Rep.  649;  Mmtn  t.  Pa^  OoaM 
Dredging  €tc(h.^MCkL  616;  18  Am.  8k  Bap.  248;  SL  Peter  t.  Denimm,  68 
N.  T.  416;  17  Am.  Rep.  26^  and  note.  See  tiao  note  to  ffaif  t.  Ookoee  Ok, 
61  Am.  Deo.  282. 

KiOLioBirGM  CAUisnra  Dbath.  —  Daxagis  Rboovbsablb  :  Morgem  ▼• 
Southern  Pae,  Co,,  95  Cid.  610;  29  Am.  St  Rep.  143;  JfwMio  t.  Pa/dfc  Ooaat 
Dredging  ale.  Ok,  84  OaL  615;  18  Am.  St.  Rep.  248;  lUmob  etc.  B.  B.  Ok  r. 
Slater,  129  IlL  91;  16  Am.  St  Rep.  242,  and  note.  See  mooognphie  note 
to  LouUeUle  etc  B*f  Ch.  t.  Goodyboonte,  12  Am.  St  Rep.  876.  ttee  also  note 
to  Wtet  T.  Weetem  Union  TeL  Oik,  7  Am.  St  Rep.  636. 

Trial.  — Vikwino  Prsmisss:  See  en  extended  diaoanion  el  iSbh  anbjeol 
in  a  note  to  Sriem  r.  BuUtk  9^  Am.  Deo.  S42. 
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Banking  Company. 

[4  WAiHiiroTOir,  M6.] 
liBOHAirio't  LllBN  OlfLT  MaIKTAIVABLB  VOR  MATERIAL  10  BB  USRD  Of  PAB^ 

TIOULAR  BuiLDina.  —  If  materials  are  sold  and  delivered  to  a  oontraotor 
without  any  knowledge  on  the  part  of  the  seller  that  they  are  to  be  need 
in  the  oonstrnotion  of  a  partionlar  building,  no  lien  oan  be  yn^intniittii 
against  the  owner  of  snoh  building. 

AonoN  to  foreclose  a  mecbanio'e  lien*  The  opinion  states 
the  case. 

.  /.  /.  Weisenburger  and  J.  R.  Critei^  for  the  appellants. 

Fairehild  and  Rawson^  for  the  respondents. 

HoTT,  J.  This  action  was  brought  to  foreclose  a  lien  claimed 
by  the  plaintiffs  for  certain  glass  purchased  of  them  by  de- 
fendant R.  C.  Jordan,  and  by  him  used  in  the  constmctioa 
of  a  certain  building  of  which  the  other  defendants  were  own- 
ers,  or  in  which  they  were  interested.  In  dealing  with  the 
plaintiffs  in  the  purchase  of  said  glass,  the  defendant  Jordan 
acted  in  his  own  name,  and  did  not  in  any  manner  disclose 
the  fact  that  he  had  any  contract  relations  with  the  other  de- 
fendants, or  either  of  them,  or  in  relation  to  the  placing  upon 
their  or  any  particular  premises  any  building  whatever,  and 
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the  glass  was  sold  and  deliyered  to  him  by  the  plaintiffs  with- 
<mt  any  knowledge  on  their  part  as  to  the  fact  that  be  was 
engaged  in  the  erection  of  any  building  in  which  the  other  de- 
fendants were  interestedi  or  any  particular,  definite  building 
mt  alL  Under  these  circumstances,  can  they  maintain  a  lien 
against  such  defendants? 

The  language  of  our  statute  is,  that  every  person  who  shall 
ftirnish  materials  to  be  used  in  the  construction  of  any  build- 
ing shall  have  a  lien  therefor.  Do  the  facts  disclosed  by  this 
record  show  that  this  material  was  furnished  to  be  used  in 
the  construction  of  the  building  owned  by  the  other  defend* 
ants  ?  The  proof  on  the  part  of  the  plaintiffs  showed  con- 
clusively that  at  the  time  they  delivered  it  to  the  defendant 
Jordan  it  was  not  delivered  with  any  purpose  or  intention 
on  their  part  that  it  was  to  be  used  in  the  construction  of  this 
particular  building.  It  showed,  however,  that  they  did  not 
sell  it  to  said  Jordan  upon  his  personal  credit,  but  that  they 
so  sold  it,  knowing  that  he  intended  to  use  it  in  the  construo- 
taon  of  some  building,  and  intending  to  look  to  whatever 
building  it  might  be  thus  placed  in  for  their  security.  And 
tt  is  argued,  on  the  part  of  their  counsel,  that  this  was  a  fur* 
nishing  for  use  in  any  building  in  which  said  Jordan  might 
afterwards  place  the  same.  We  are  unable  to  agree  with  this 
eontention  on  the  part  of  plaintiffs.  The  contractor  for  the 
erection  of  a  certain  building  is,  by  statute,  made  th^  agent  of 
the  owner  for  the  purpose  of  binding,  so  far  as  is  necessaryi 
the  building  to  the  erection  of  which  his  contract  relates,  for 
any  and  all  material  which  he  may  purchase  for  use  therein. 
The  agency  thus  established  is  a  purely  statutory  one,  and 
will  not  be  extended  beyond  the  necessities  of  the  case;  au'i! 
to  hold  that  any  one  dealing  with  the  person  who  has  such 
a  contract,  without  any  knowledge  of  the  contract  relations 
between  such  person  and  the  owner,  can  get  the  benefit  of  the 
statutory  provision  in  his  behalf,  would  be  to  announce  a 
new  doctrine  upon  the  subject  of  agency.  In  the  minds  of 
the  persons  who  furnished  the  goods,  there  was  no  thought, 
at  the  time  they  so  furnished  them,  that  went  beyond  the  per- 
son with  whom  their  dealings  were  had.  And  they  cannot 
now  be  allowed  to  assert  that  though  they  dealt  with  such 
person  as  a  principal,  they  intended  to  treat  him  as  the  agent 
of  some  person  whom  circumstances  might  thereafter  create 
and  disclose.  Our  statute  requires  the  materials  to  be  fur- 
nished for  a  particular  building,  in  order  that  a  lien  thereon 
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ehall  be  oreaied.  And  if  not  forniBhod  diroctlj  to  the  owner,, 
they  clearlj  mast  be  famished  to  the  eontractor,  as  soch,  ia. 
that  particalar  oase,  and  not  simply  to  a  person  generally,, 
withoat  any  reference  to  the  particular  contract  nnder  which 
he  is  erecting  the  bailding.  Not  only  is  this  constraction  de» 
manded  by  the  plain  reading  of  our  statute,  but,  as  we  view 
them,  the  authorities  oalled  to  our  attention  upon  this  subject 
are  absolutely  uniform  in  support  of  this  view.  We  shall  not 
undertake  to  review  any  of  the  authorities  cited  by  the  re» 
spondents  to  sustain  the  view  above  expressed.  Four  oases 
only  were  cited  by  the  appellants  as  tending  to  sustain  the 
contrary  doctrine.  The  case  of  Chateau  v.  Thompson^  2  Ohie 
8t  114y  thus  cited,  seems  to  us  clearly  upon  the  other  side 
of  the  question.  The  whole  language  of  the  court  oan,  to  as, 
be  interpreted  in  no  other  way,  and  the  only  possible  sentenoe 
in  the  whole  opinion  warranting  its  citation  to  sustain  the 
doctrine  of  the  appellants  is  the  following:  **  Troe,  the  par-^ 
tioalar  building  or  craft  may  not  be  in  the  minds  of  the 
parties  when  the  contract  is  made,  and  yet  a  lien  may  arise.^ 
But  when  this  expression  is  read  in  connection  with  the  ooo^ 
text,  it  is  too  clear  for  argument  that  the  court  is  there  talk-^ 
ing  about  materials  furnished  under  a  contract  directly  with 
the  owner,  and  all  that  the  court  intended  by  such  expre^ 
sion  is,  that  where  one  has  made  a  contract  with  the  owner 
to  furnish  material  to  him  for  the  erection  of  a  building,  and 
a  building  is  erected  under  said  contract,  he  may  maintain 
a  lien  therefbr,  even  although  at  the  time  the  contract  wae 
entered  into  the  particular  building,  or  the  particular  location 
of  the  building,  which  was  to  be  erected  had  not  been  deA» 
nitely  determined. 

The  case  of  Hunter  v.  Blanehardy  18  111.  828,  68  Am.  Dec 
S47,  is  less  in  point,  if  possible,  than  the  one  just  referred  Uk 
We  have  given  the  opinion  in  that  case  a  careful  examination^ 
and  are  unable  to  find  a  single  expression  therein  which  can 
be  construed  to  sustain  the  doctrine  contended  for  by  appel- 
lants. As  we  read  that  case,  it  not  only  holds  that  the  goods 
must  be  furnished  to  be  used  in  the  construction  of  a  certain 
building,  but  that  before  a  lien  therefor  can  be  maintained, 
they  must  also  be  actually  used  in  such  construction. 

The  case  of  Wihon  v.  HoweU^  48  Elan.  ISO,  holds  that  where 
material  is  purchased  with  the  understanding  of  both  partiee 
that  it  will  be  used  for  the  erection  of  a  particular  building  in 
a  certain  town,  a  lien  will  attach  to  the  lot  on  which  the 
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hoiuo  is  built,  although  the  precise  location  of  the  lot  was  nol 
mentioned  in  the  contract,  and  although  the  vendor  did  not 
know  the  exact  description  of  sach  lot  at  the  time  sach  con* 
tract  was  made.  Bat  it  is  clear,  from  the  opinion  in  this  case, 
that  the  material  was  furnished  to  be  used  in  the  erection  of 
a  certain  building,  for  a  certain  owner,  and  the  fact  that  the 
particular  location  of  such  building  had  not  been  determined 
upon  at  the  time  such  contract  was  entered  into,  or  said  ma- 
terials furnished,  was  rightlj  held  not  to  prevent  the  lien  at- 
taching. But  such  holding,  in  our  opinion,  does  not|  in  the 
most  remote  degree,  applj  to  the  question  presented  by  the 
zecord  in  this  case. 

Appellants  also  cite  section  1826  of  2  Jones  on  liens,  but 
the  text  of  said  section  tends  much  more  strongly  to  sustain 
the  contention  of  the  respondents  than  that  of  appellants,  and 
when  interpreted  in  the  light  of  the  citations  thereunder,  and 
in  connection  with  section  1327,  immediately  following,  and 
the  long  list  of  cases  cited  to  sustain  the  text  of  that  section, 
it  is  evident  that  the  learned  author  was  clearly  of  the  opinion 
that,  under  the  circumstances  presented  by  this  case,  a  lien 
eoold  not  be  maintained* 

These  are  all  the  cases  cited  by  appellants,  and  firom  Hii 
oareful  manner  in  which  their  brief  was  prepared,  as  evidenced 
thereby,  we  have  a  right  to  assume  that  no  cases  tending  more 
strongly  to  sustain  their  contention  can  be  found  in  the  hooka. 
And  if  there  cannot,  it  is  clear  that  the  authorities  overwhelm* 
ingly  sustain  the  contrary  doctrine. 

In  the  ease  of  Eiaenbeis  v.  Wakeman^  8  Wash.  684,  we  held 
that  a  lien  could  not  be  maintained  upon  any  particular  build* 
ing  by  a  person  who  furnished  brick  for  a  firm  of  contractor! 
for  use  by  them  indiscriminately  in  the  construction  of  cer* 
tain  buildings,  for  the  erection  of  which  they  had  contracts, 
and  it  seems  to  us  that  the  principle  established  by  the  opin* 
ion  in  that  case  is  decisive  of  the  one  at  bar. 

The  lien,  then,  could  not  be  maintained,  and  the  judgment 
of  the  lower  court  in  so  decreeing  must  be  aflBrmed. 

MacHAinx^  LDns^MAmiAL-MiH— Lish  oi^  wmm  BHioxoBABLa.  — 
A  matttUUnyui  euuiot  enforoe  a  Uta  agunat  a  bofldiBf  fif  the  materUlt 
mn  not  famithed  vpon  the  credit  of  the  baildiog,  hut  vpon  that  of  the 
oootnotor:  Odd  FeUmn'  BaU  t.  Mai^m',  2i  Pa.  8t  607;  64  Am.  Dec  676, 
and  note;  Duncan  t.  Aaront  6  Honst.  666;  MukvM  t.  Wathinglon  Lodge,  6 
Hontt.  360;  Ornme^  t.  ffcUsham,  16  E.  I.  698.  A  meobanic't  lien  it  not  cre- 
ated by  the  pnrefaaee  of  lomber  on  an  open,  general  aooonnt^  without  refer- 
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•noe  to  its  being  nsed  in  any  partioalar  bnilding:  HUl  r.  BiAop,  25  ID.  949| 
79  Am.  Deo.  333,  and  note;  Chopin  ▼.  Per§Be  etc  Paper  Wwha,  30  Conn.  461; 
79  Am.  Deo.  263;  and  extended  note,  discoasing  the  lien  of  material-i 
Gbdma  for  materials  famished  in  the  constniotion  of  %  bnilding^  to 
lisii%  miut  be  founded  on  a  oontrac^  express  or  implied,  with  the  owner  of 
Ihe  ssftafti  aooght  to  be  ohargeds  TAay  r.  ^rkpakiek,  146  Pa.  Sk  120l 


SlAUSON   V.    SOHWABAOHBB. 

(4  Washihgton,  783.] 
MlEI   PCBSOVAL   TOBTB  THAT    DlB  WITH  THS  PaBTT  HOT  AflROVA] 

Mere  personal  torts  that  die  with  the  party,  and  do  not  sarrire  to  hit 
personal  representative,  are  not  capable  of  pasting  by  assignment 
Where^  therefore^  an  insolvent  debtor  makes  an  assignment  for  tho 
benefit  of  hii  oreditors,  hii  assignee  cannot  maintain  an  action  against 
an  attaching  oreditor  and  the  sheriff  for  injary  to  the  bnsiness  credit 
•od  reputation  of  his  assignor,  resulting  from  the  alleged  malioiona  levy 
€f  ft  writ  of  attaohment  made  prior  to  the  assignment. 

Action  for  malicious  attachment.  The  opinion  Btatee  the 
oase. 

H.  B.  Slau$af^  J,  W.  LangUy^  and  Allen  and  PinoeU^  for  the 
appellant. 

Presion^  Carr^  and  Presume  and  W.  R.  Bell^  for  the  respond- 
ents. 

DuKBAR,  J.  This  action  was  brought  by  the  appellant  in 
the  court  below  against  respondents,  Schwabacher  Brothers  & 
Co.,  and  J.  H.  McGraw,  as  sheriff  of  King  County,  for  the 
alleged  malicious  levy  of  a  writ  of  attachment  on  the  stock  of 
groceries  of  one  A.  Herramb.  This  suit  was  brought  by  ap> 
pellant  as  assignee  of  said  A.  Herramb,  for  her  benefit,  and 
for  the  benefit  of  her  creditors,  said  assignment  having  been 
made  under  the  general  insolvency  laws  approved  March  6f 
1890.  The  complaint  alleged  perishable  goods  destroyed  by 
reason  of  said  attachment,  valued  at  seventy-five  dollars; 
goods  taken  from  store,  valued  at  fifty  dollars.  The  court 
allowed  proof  of  these  items,  and  judgment  was  obtained  for 
the  same.  But  the  plaintiff  also  alleged  the  payment  of 
clerks  and  of  rent  during  the  time  the  attachment  was  in 
force;  also  loss  of  profits  of  business  and  sale  of  goods  by 
assignee,  attorney's  fee  in  attachment  proceedings,  and  injury 
to  business  credit  and  reputation.  The  court  refused  to  allow 
proof  of  these  losses.    Judgment  was  rendered  in  favor  of 
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plaintiff  for  the  first  two  items,  from  which  said  judgment  he 
appealed,  alleging  error  of  court  in  rejecting  the  proof  offered. 

This  case  raises  the  question,  What  causes  of  action  are 
assignable  under  the  laws  of  this  state?  This  being  a  new 
question  in  this  state,  we  have  examined  with  great  interest 
the  Ywj  able  presentation  of  the  law  and  authorities  pre- 
eented  in  the  briefs,  both  of  appellant  and  respondents.  Of 
course,  it  is  conceded  that  at  common  law  the  right  of  action 
for  injuries  to  personal  property  died  with  the  party  entitled, 
and  that  the  cause  of  action  was  not  assignable,  and  that  no 
chose  in  action  of  any  kind  was  assignable.  This  rule  of  the 
common  law  was,  however^  modified  by  8  Edward  III.,  which 
permitted  the  assignment  of  choses  in  action  to  extend  to 
commercial  paper.  The  rigidity  of  the  law  was  for  a  while 
avoided,  by  the  practice  of  compelling  the  assignor  to  allow 
the  use  of  his  name  in  cases  of  this  kind.  But  under  the 
provisions  of  the  code  compelling  all  suits  to  be  brought  in 
the  name  of  the  real  party  in  interest,  we  are  governed  by 
the  rules  of  the  common  law  as  modified  by  3  Iklward  III.| 
and  our  local  statutes.  So  universal,  however,  has  been  the 
enlargement  of  the  ancient  rule  by  statute  that  most  of  the 
cases  reported  involve  the  construction  of  a  statute.  We 
think  it  may  be  fairly  said  that  by  a  great  preponderance  of 
authority  mere  personal  torts  which  die  with  the  party,  and 
do  not  survive  to  the  personal  representatives,  are  not  capable 
of  passing  by  assignment,  and  conversely,  that  a  cause  of 
action  which  does  survive  to  a  personal  representative  can  be 
enforced  in  the  name  of  an  assignee.  This  test  was  laid  down 
notably  in  Zabrishie  r.  Smithy  18  N.  Y.  822;  64  Am.  Dec.  651; 
Bliss  on  Code  Pleading,  sec.  87;  Byxbie  v.  Wood^  24  N.  Y« 
.607;  Pomeroy's  Bq.  Jur.,  sec.  1276;  and  is  generally  the 
recognized  doctrine. 

The  question  then  becomes  important:  What  causes  of 
action  under  our  statute  abate  by  the  death  of  the  party  en- 
titled? or,  affirmatively  stated.  What  causes  of  action  survive 
to  the  personal  representativesf  To  render  an  investigation 
of  the  cases  cited  helpful  to  the  oourt,  it  becomes  necessary 
to  compare  the  statutes  under  which  they  were  decided  with 
the  statutes  of  our  state.  In  New  York  the  statute  provides 
that  for  wrongs  done  to  the  property,  rights,  or  interests  of 
another,  for  which  an  action  might  be  maintained  against  the 
wrong-doer,  such  action  may  be  brought  by  the  person  injured, 
or,  after  his  death,  by  his  executor  or  administrator,  in  the 
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same  manner  and  with  like  effect  In  all  respects  as  an  action 
fonnded  on  contract.  It  then  proceeds  to  make  a  few  excep- 
tions, which  it  is  not  necessarj  to  enumerate.  The  langnage^ 
'*for  wrongs  done  to  the  property,  rights,  or  Interests  of  an- 
other/' is  folly  as  sweeping  as  the  language  of  our  statute, 
and  jet  the  court  of  appeals,  in  Zabri»ki$  ▼.  Smithy  18  N.  T. 
822,  64  Am.  Dec.  551,  decided  that  a  right  of  action  for  dam* 
ages  caused  by  false  and  fraudulent  representations  of  solvency 
of  the  vendee  of  merchandise  was  not  assignable.  This  is 
one  of  the  leading  cases  on  this  question,  and  has  received 
much  criticism,  both  fiivorable  and  adverse.  Mr.  Bliss,  in 
his  work  on  code  pleading  (sec.  48)  asserts  that  the  decision 
was  made  witliout  the  consideration  of  the  statute.  The  same 
criticism  is  made  in  Jackson  v.  Daggett^  24  Hun,  205,  where  it 
is  asserted  that  the  question  was  examined  in  ZabrUkie  v. 
Smithy  18  N.  Y.  822,  64  Am.  Dec  551,  on  common-law  prin- 
ciples and  authorities,  without  any  reference  to  the  statute  on 
the  subject;  and  further,  that  it  is  against  the  weight  of  authof^ 
ity.  In  Jackson  v.  Daggett^  24  Hun,  205,  it  is  held  that  under 
the  provisions  of  the  New  York  code  a  cause  of  action  against 
a  sheriff,  upon  his  failure  to  return  an  execution  against  prop> 
erty  within  the  time  required  by  law,  and  for  making  a  false 
return,  is  assignable.  The  same  criticism  of  ZabrUhe  v.  Smithy 
18  N.  Y.  322,  64  Am.  Dec.  551,  is  made  in  Fried  v.  New  York 
Central  R.  R.  Oo.^  25  How.  Pr.  286.  But  an  examination  of 
this  case,  in  our  opinion,  shows  that  these  critidsma  are  on* 
founded;  for  while  the  learned  judge  (Denio)  who  penned  the 
opinion  of  the  court  did  not  recite  the  particular  language  of 
the  code,  he  referred  to  it  and  commented  upon  it,  and  the 
whole  opinion  shows  that  a  construction  was  placed  upon  the 
provisions  of  the  code  bearing  on  that  question,  and  thai  it 
could  not  have  been  decided  under  the  common-law  rale. 
Afterward,  in  Haight  v.  Hayt,  19  N.  Y.  464,  the  court  held 
that  a  cause  of  action  against  a  vendor  of  land  tor  fraudulent 
representations  as  to  an  enournhnmee^  anrvived  to  the  personal 
representatives. 

Whether  or  not  a  distinction  can  be  maintained  between 
2Mr%8kie  v.  Smith,  18  N.  Y.  822,  64  Am.  Dec.  551,  and  Haight 
V.  Haytj  19  N.  Y.  464,  there  is  a  plain  distinction  between 
Haight  v.  Haytj  and  the  case  at  bar.  In  the  former,  the  value 
of  the  farm,  a  part  of  the  estate,  had  been  affected  by  the 
fraud  practiced,  but  in  the  case  at  bar  the  estate  or  property 
of  the  assignor  had  not  been  affected.    The  main 


43ept.  1892.]         8i«au8on  v.  Schwabagheb.  961 

•of  damages  is  for  loss  of  reputation.  It  is  not  a  cTafm  for  in« 
Jary  or  destruction  of  property;  to  establish  that  part  of  the 
olaim,  the  court  allowed  evidence  to  be  introduced,  and  a 
Judgment  was  rendered  therefor.  It  is  true  that  the  language 
4yf  the  assignment  law  is  broad.  Section  13  (p.  87)  of  the 
Laws  of  1889-90  provides  that  ^'any  assignee  as  aforesaid 
ahall  have  as  full  power  and  authority  to  dispose  of  all  estate, 
real  and  personal,  assigned,  as  the  debtor  had  at  the  time  of 
assignment,  and  to  sue  for  and  recover,  in  the  name  of  such 
assignee,  everything  belonging  to  or  appertaining  to  said 
•state,  and  generally  to  do  whatever  the  debtor  might  have 
done  in  the  premises."  But  broad  as  the  language  is,  it  only 
gives  the  assignee  power  to  deal  with  property  of  the  estate, 
— *the  estate  which  was  assigned, — so  that  the  pertinent  ques- 
tion is,  What  is  property  of  an  estate?  Or  in  other  words, 
What  is  the  estate?  Is  a  man's  reputation  a  part  of  his  es- 
tate? Can  it  be  said  that  an  assignor's  creditors  or  a  dece* 
dent's  administrators  or  executors  have  any  financial  interest 
In  his  reputation?  It  cannot  be  any  part  of  the  assets  of  the 
•state;  it  cannot  be  made  available  to  pay  the  debts  of  the 
•state.  If,  by  this  attachment,  his  reputation  so  suflTered  that 
he  could  no  longer  pursue  the  calling  of  a  merchant,  then  it 
^as  simply  a  personal  right  to  pursue  a  particular  calling  or 
business  that  he  was  deprived  of,  and  could  in  no  way  affect 
the  estate  assigned,  and  it  is  only  in  the  estate  as  it  exists 
«t  the  time  of  the  assignment  that  the  creditors  have  any 
interest. 

Bo  fiar  as  the  provisions  of  section  704  of  the  Code  of  Pro- 
•edure  arc  concerned,  they  must  be  construed  in  connection 
with  the  whole  chapter  and  subject  under  oonsideration,  and 
•specially  in  connection  with  the  preceding  section,  703.  We 
think  the  only  fair  construction  of  section  708  is,  that  the 
legislature  intended  to  confer  upon  personal  representatives 
•certain  rights  in  contradistinction  to  the  rights  of  heirs,  and 
that  in  section  704  they  were  legislating  with  reference  to 
oauses  of  action  which  already  survived,  and  were  not  attempt- 
ing to  announoe  what  causes  of  action  should  survive.  If 
this  theory  be  not  true,  then  the  enactment  of  section  703  was 
useless,  for  it  could  have  been  expressed  in  section  704  hy 
simply  the  omission  of  the  words  *'  cause  of  If  the  appel- 
lant's construction  is  correot,  there  is  no  limit  whatever  to 
•auses,  for  causes  of  action  for  assault,  slander,  and  for  other 
pnfely  personal  causes,  would  survive;  and  this  would  be  so 
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wide  ft  departure  from  the  established  rule,  that  the  legislar- 
ture  would  hardly  be  deemed  to  have  intended  it  without 
plainly  expressing  such  intention.  Again,  this  construction 
of  the  law  conflicts  with  the  proyisions  of  the  assignment  law^ 
itself,  which  we  have  quoted  above,  if  the  rule  is  to  obtain 
that  a  power  of  assignment  is  to  be  tested  by  the  survival  of 
causes  of  action  to  personal  representatives,  because,  as  w» 
have  seen,  under  the  provisions  of  the  assignment  law,  th» 
assignee  Is  only  clothed  with  the  authority  to  act  with  rela- 
tion to  the  property  of  the  estate,  and  if  the  rule  does  not 
obtain,  then  the  powers  of  the  assignee  must  be  gathered  ex- 
clusively from  the  provisions  of  the  assignment  law,  which  ift 
a  special  enactment  on  the  subject. 

Of  the  cases  cited  by  appellant  to  sustain  her  theory^  Stew- 
art V.  Balderstonj  10  Kan.  181,  was  in  reality  an  action  U> 
recover  fees  wrongfully  and  fraudulently  demanded  by  and 
paid  to  the  officers  of  the  land-office,  and,  of  course,  directly 
affected  the  estate  of  the  assignors,  and  can  be  readily  distin- 
guished from  this  case.    DavU  v.  St.  LouU  etc,  Ry  Co.,,  25 
Fed.  Rep.  786,  which  was  also  a  Kansas  case,  held  that  where 
a  transportation  company  neglected  its  duty,  and  by  its  ne. 
gleet  the  property  of  the  assignor  suffered  damage,  it  was  not 
a  tort  to  the  person,  but  was  a  tort  which  resulted  injuriously 
to  the  estate,  and  was  therefore  assignable.    These  cases  fall 
squarely  within  the  provisions  of  the  Kansas  statute  which 
provides  that  *'  in  addition  to  the  causes  of  action  which  sur- 
vive  at  common  law,  causes  of  action  for  mesne  profits,  or  for 
an  injury  to  the  person,  or  for  real  or  personal  estate,  or  for 
any  deceit  or  fraud,  shall  also  survive.''    Under  Ftich  a  8tat> 
ute,  the  Elansas  cases  could  not  have  been  otherwise  decided. 
Final  ▼.  BaekuB,  18  Mich.  218,  decided  that  the  assignee  of  a 
demand  originating  in  favor  of  an  assignor  for  the  conversion 
of  logs  obtained  by  trespass  upon  certain  lands  granted  to  the 
assignor  may  bring  trover  in  his  own  name.    And  Orant  v. 
Smith,  26  Mich.  201,  was  a  similar  case,  being  an  action  of 
trover  for  the  conversion  of  timber,  and  was  decided  on  the 
strength  of  the  decision  in  Final  v.  Backus,  18  Mich.  218. 
These  two  cases  would  plainly  fall  under  the  general  rule 
that  prevails  where  property  interests  of  the  estate  are  in- 
volved, and  could  in  no  sense  be  parallel  with  the  case  at  bar. 
But  ottside  of  that,  the  Michigan  statutes  provide  that  in 
addition  to  the  action  which  survived  at  common  law,  the  fol- 
lowing shall  survive,  that  is  to  say,  action  of  replevin  and 
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trovari  action  for  assaalt  and  battery,  for  false  imprisonmenti 
for  goods  taken  and  conveyed  away,  and  actions  for  damages 
done  to  real  or  personal  property.  And  so,  without  further 
particularising,  we  think  most  of  the  cases  cited  by  appellant 
were  either  actions  for  injuries  to  property  of  the  assignor,  or 
were  decided  under  statutes  the  provisions  of  which  plainly 
compel  such  decisions.  Thus  in  Iowa,  the  statute  laws  of 
1862  provided  that  no  cause  of  action,  either  ex  delicto  or  e» 
eofUraetUf  abates  by  the  death  of  either  party,  if  from  the  legal 
nature  of  the  case  it  can  survive;  and  that  statute  was  con- 
strued by  the  supreme  court  of  Iowa,  in  Shafer  v.  Orimes^  28 
Iowa,  550,  Judge  Dillon  delivering  the  opinion  of  the  court,  as 
abrogating  the  common  law  of  actio  penofuUiB  moritur  cum 
persona^  and  consequently,  with  that  construction,  only  causes 
of  action  purely  personal  would  survive,  and  under  the  rule 
that  the  power  to  assign  and  to  transmit  to  the  personal 
representatives  are  convertible  propositionSi  oould  also  be 
assigned. 

Byxbie  v.  Wood^  24  N.  Y.  G07,  was  a  case  where  the  defend, 
ant  had  received  large  sums  of  money  from  the  assignor  to 
which  ho  was  not  entitled.  A  referee  found  that  the  assignee 
was  entitled  to  recover  them  back.  **  Not,"  says  the  court  in 
that  case,  ^  for  any  fraud,  but  for  the  money  which  the  de- 
fendant had  so  received,  and  which,  being  so  received,  he  had 
no  right  to  retain.  This  state  of  facts  does  not  necessarily 
require  an  action  to  be  brought  for  a  tort,  even  if  it  allows  one 
to  be  so  brought  Such  facts  always  raised  in  law  the  im- 
plied promise  which  was  the  contract  cause  of  action  in  in- 
debitatuB  (utumprit  for  money  had  and  received.  Having 
money  that  rightfully  belongs  to  another  creates  a  debt;  and 
wherever  a  debt  exists  without  an  express  promise  to  pay, 
the  law  implies  a  promise,  and  the  action  always  sounds  in 
contract" 

This  was  the  point  passed  upon  by  the  court  in  that  case; 
and  while  there  was  some  talk  on  the  other  proposition,  \t  is 
especially  announced  at  the  oonclusion  of  the  opinion  that  the 
oonrt  did  not  pass  upon  the  question  whether,  assuming  the 
action  to  be  for  tort,  it  was  of  such  a  character  as  to  be  as- 
signable. 

There  seems  to  be  a  very  warm  contention  between  the 
attorneys  for  the  respondents  and  appellant  as  to  what  was 
actually  decided  in  Cleveland  Coal  Co.  v.  Sloan,  90  Ey.  80S. 

We  think,  upon  a  careful  reading  of  that  case,  that  it  sub- 
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stantially  supports  appellant's  contention,  altboagb  Che  Ian* 
goage  of  the  opinion  seems  somewhat  oontradiotory;  bot  the 
ooort  certainly  undertook  to  hold  that  damage  to  the  credit  of 
the  firm  was  not  a  personal  injury.  We  think,  however,  that 
the  great  weight  of  authority  supports  the  oontentioa  of  re- 
spondents, and  that  most  of  the  oases  cited  in  respondents' 
brief  sustain  that  contention,  especially  the  cases  which  in* 
terpret  and  construe  the  United  States  bankruptcy  law,  which, 
we  think,  is  more  liberal  in  relation  to  the  surnral  of  aetiona 
than  the  statutes  of  the  state  of  Washington.  The  cases  are 
cited  in  respondents'  brief^  and  a  re-citation  is  unneceseary 
here,  especially  as  an  anidysis  of  such  cases  would  render 
this  opinion  too  long.  We  think  the  appellant  was  allowed 
to  proTS  all  the  damages  that  he  was  entitled  to  prove,  and 
that  therefore  no  error  was  committed  in  the  rejection  of  tba 
proof  oflTered.  Many  points  are  raised  in  respondents'  brief 
against  the  validity  of  the  judgment  obtained,  but  as  it  does 
not  appear  from  the  record  that  respondents  perfected  their 
appeal  from  said  judgment,  we  have  not  considered  them. 
The  judgment  is  aflftrmed. 

AsnaNMnT^RiOBV  ov  Aonoir  loa  PssaoirAii  Team.— > A  6bAm  te 
damages  mrimng  from  a  penooal  injary  ia  not  aangnable:  Jomm  v.  MaAtm^ 
75  Tex.  1|  SwU  t.  Oomrad,  47  Minn.  667.  An  aMignment  oannofc  ba 
of  a  oanae  of  action  ariiing  from  personal  injnriea  resulting  in  a  loss  of 
BSis:  Mmrag  w.  BmOI,  76  Wis.  667;  90  Am.  81  Rep.  9S;  and  Dota. 
•Mignment  oi  the  right  to  oomplaiB  of  fraod  ia  against  pablie  folioj, 
voidt  iffoaAom  ▼.  Am^  92  OaL  162;  27  Am.  8t.  Bopb  lOlt  and  Mta.  8sa 
■oto  to  ITdTis  T.  /wU;  64  An.  Dao.  616^  617. 
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Tafeb,  agents  anthority  oi;  to  maki^  764. 

awigim,  wIma  tak«%  fraa  of  aqnitiMy  746. 

fcankliig  Mrporatioiii^  power  ol^  to  mako,  7SSL 

aamWwratimi,  want  ol^  it  not  a  defense,  746. 

gefporationi^  power  o4  to  make,  753. 

•orporatioiii^  when  bound  by,  763b 

oeoQtioii  oC  bk  blank*  74«. 

iraadnlent  diTereion,  barden  of  proof  eonoeming;  76L 

Irandnlent  diTeraion  from  porpoaea  for  whioh  it  waa  mada^  defanaa  ^ 
againat  whom  may  be  aaaerted,  761. 

iraadnlent  adBappropriation  o4  doea  not  afflbot  homijkk  pnrobaeer^  741^ 
74A. 

Iiandalent  miaappropriatiea  ol^  from  pupooaa  for  whioh  mada^  what  1% 
748^  76a 

kaa  no  Talne  nntQ  negotiated,  748. 

holder  may  reoorer  for  amount  of^  thongh  acquired  with  notloi^  74& 

holden  of»  aa  ooUateral  aeonrity  for  pre-eziating  debt,  righta  o4  747* 

faapUed  agreement  of  the  peraon  aooommodated,  746. 

Indmera  o^  liability  of  pledgee  aa  eollateral  aeoarity,  747. 

Indoraera  o(  nature  of  their  liability,  746. 

Indoraera  of,  praeumption  ia  that  they  do  not  indorae  Jointly,  74flL 

Indoraera  ol^  right  of  one  to  reooTer  of  the  other,  746. 

indoraera  o4  righta  and  Itabilitlea  as  between  one  another,  76IL 

indoraera  of,  taking  up,  may  asaign,  747. 

indonera  o4  when  regarded  aa  oo-snretiea,  741 

Bability  of  aooommodation  party  is  that  of  a  anrety,  746. 

Uabili^  of  aooommodation  party,  when  regarded  aa  that  of  prine^^ 
746. 

naUli^  of  maker  or  indoraer  aa  to  tiiird  peraon%  746. 

Eability  of  party  aooommodated,  746. 

■nker  or  indoraer  ol^.  who  ia^  746. 

atfaappropriatbn  o^  to  pnrpoaee  for  whioh  it  waa  not  made^  74flL 

partnera,  authority  of,  to  make,  764^  766. 

pertnan^  ratiiloation  by,  of  paper  iasned  without  aathorily,  7ML 

paitnara,  when  bound  to  third  peraona  for  paper  made  without  aaUMi^ 
Hf.  766, 767. 

faraona  acquiring,  after  it  ia  orerdue  take  aubjeot  ta  aO  equitiaa^  7HL 

iwtriotion  of,  purpoee  of,  748. 

fighta  of  makera  and  indoraera  oi^  768. 

whati8,74& 
AllBi;  MiiBoienteTidenoe  to  eatablieh,  893. 
AmaamatiT  of  right  of  action  for  personal  torta,  964. 
AiTOBHir  AKD  Clikiit,  oommanications  made  in  preeenoe  of  third 
whether  pririleged,  555. 
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Bavib  An>  Banking,  oertifyiiig  diebk,  afliBot  o^  411. 
cheeki  payable  at  a  future  day,  623. 

(Uebubb,  ohargei^  detennination  of  oommiMioiMgi  oonceniiii^  hovfiirMa* 
doeiTe,  JBOl. 

duurgeti  right  of  etate  to  regulati^  000. 

eonneeting  linei,  liability  of  loee  of  goods  upon,  09. 

connecting  lines,  when  entitled  to  benefit  of  special  proriaiona  ol  aoA* 
traot  made  by  receiving  carrier,  69. 

power  to  limit  liability  orer  connecting  liae^  80S. 
OniaRTirnQNAL  Law,  oTidenoe^  mlee  of,  may  be  efaanged,  lOi. 

mtpoti  facto  laws,  authorising  proeeoution  by  information,  inatead  ol  %!f 
indictment^  104,  106. 

ev  Tpod  fa/do  laws,  ohanging  mode  of  prooednre  in  eriminal  oaaes^  lOIL 

mtpotifaao  laws,  when  valid,  104. 

gOTcmment  of  states,  departments  into  whioh  divided,  296w 

gorernment  of  states,  executive  functions,  maandaniMt  to  eompel 
0^296-904. 
OoNTBAoroB  AND  EMrLOTJCB,  liability  of  the  latter  for  the  aots  ol  Hbm 

mer,  174. 
OONTSTANOis,  conditions  subsequent  in,  40. 

construction  of,  must  be  upon  a  view  of  the  whole  tnatrumeal^  SL 

essentials  of,  26. 

form  of  words  necessary  for,  26,  27. 

indorsement  of  assignment  written  on  back  of^  28w 

instances  of  instruments  which  are  not,  27. 

intent  controls,  when  apparent  from  the  instrument^  80b 

may  refer  to  other  writings,  26,  27. 

must  contain  words  from  which  a  grant  may  be  inferred,  SOw 

rules  for  oonstming,  27. 

•cal  is  essential  to,  27,  28. 

technical  rules  of  construing,  are  not  favored,  20. 
OOBPOEATIONS,  accommodation  paper,  liability  upon,  703^  TM* 

acoommodation  paper,  power  to  make,  763. 

capital  stock,  unpsid  subscriptions  to,  right  of  creditors  to  caforco^  08Dl 

evidence,  admission  of  officers  of,  693. 

stockholders,  agreements  between,  that  stock  shall  nol  be 
Bubsoriptions  thereto  paid,  650. 

stockholders,  personal  liability  of,  636. 

Damaobs,  exemplary,  whether  allowable,  687« 
Dbbds,  delivery  of,  by  recording,  918. 
Dbunition  of  accommodation  note,  746. 

of  tm  pottLfaiio  laws^  104. 

of  general  laws,  663^ 

of  maker  or  indorser  of  accommodatioii  paper,  746. 

of  ministerial  duties,  300. 

of  parol  license^  713. 

of  undue  influence,  670-673. 
DowBB,  extinguishment  o^  by  partition,  889. 

EjBoruBNT,  for  what  will  lie,  776. 

Bmbxzzlbmbnt  by  servant,  what  constitutes,  666. 

EviDBNOB,  admission  of  officers  of  corporation,  693. 

ExBCUTiON,  municipal  corporation,  property  of,  is  not  subjeet  to^ 


■ 
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WtKM,  Hability  of  adjacent  land-owner  for,  860. 
WtLMXJDif  limitation  of  suits  based  npon,  47* 
promise  to  perform  an  aet  is  not»  47. 

OoTXBMOvfl  OF  ftPATH^  Jiidioial  oontrol  of^  298. 

mtmdamm  does  not  lie  to  oontrol  disoretion  of»  2M. 

mutndamut  does  not  lie  to  oontrol  ezecntiTe  lanetions  ci^  8Mb 

tmandanau  does  not  lie  to  oontrol  political  powers  ol^  2flkS. 

mandamtu  to  oompel  performance  of  ministerial  doty,  cafsa  dsiiTiDg^ 
296-297. 

fmamUtmm  to  oompel  performanoe  of  ministerial  fanotioni^  oaMStottala* 
ing,  299-802. 

politieal  and  ministerial  duties  of,  no  preoise  djstinotiea  between,  298. 
OvABAHTT  of  collection,  difibrence  between,  and  gnaraatj  of  paymenli  8l8w 

ol  ooUeotion,  effect  of,  626. 

HiOHWATa,  private^  risks  assumed  in  going  upon,  624,  62S. 

priTate^  signs  need  not  be  posted  to  warn  travelers  not  to  nss^  62S. 
HoMioiDi,  sbooting  of  one  person  and  killing  another,  678. 
HusBAHO  AHD  WiVB,  cooveyanoes  from  him  to  her,  when  frandnlent,  488t 

partnership  between,  936,  938. 

Ivjuvonov,  joinder  as  parties  plaintiff  of  persons  elaiming  by  distioel  tilla, 

827. 
Imhtbahg^  notioe  to  oorapany,  when  snffident^  791. 
on  property  on  leaaed  ground,  when  Taiid,  791,  792. 
proofs  of  loss,  objeotioiis  to^  when  waived,  791. 
proofs  of  loss,  power  of  local  agent  to  waivs^  614 

JvDQWum  against  non-residents  based  npon  senrioe  ol  proeess  by  pabli«^ 
tion,88. 

as  ret/iKKeaKa,  897. 

•ollateral  impeaohment  of,  for  want  of  Jnrisdietioii,  87* 

of  what  qaestions  oonolnsive,  121* 

vnreoorded  conveyances,  holders  of,  who  are  not  made  partita  !»•»••• 
tion  are  not  affected  by,  216-218. 

vaeating,  beoanse  of  mistake  of  law  by  an  attorney,  260L 

without  serrioe  of  prooess,  relief  against,  910. 
JmusDionoH  over  lands  oeded  by  a  state  to  the  United  Statsi^  883f» 
JvBT  Trial,  oorapromise  verdiot,  when  improper,  482. 

Lahih  liability  for  injury  to  adjacent  real  estate^  88a 
lAMEi^  corporate  liability  for  pnblioation  of^  79. 

damages  recoverable  for,  79. 
IdGBNn,  parol,  acts  done  after  ezpiratioD  ol^  are  not  proteoted  by»  TU* 

parol,  assignability  of,  718. 

parol,  assignment  of,  and  its  effeot^  718. 

parol,  oonfliot  in  authorities  respeoting,  712. 

parol,  definition  of,  713. 

parol,  differenoe  between,  and  aa  eaaemenl»  71Si 

parol,  estoppel  against  revoking,  717. 

parol,  for  one  purpose  does  not  anthoriae  entry  apoo  tiM  laai  af  mn 
other,  713. 

parol,  gives  authority  to  do  all  acts  neoessary  to  its  a^jofSMal^  71IL 

parol,  how  may  be  oreated,  713. 
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parciy  implied  fVTOoftfcbn  of»  714^  719. 
funUt  nuuMr  ia  whidi  must  bt  «x«nited»  7UL 
pwol^  amy  mrim  hy  ImplicAtioo,  71& 
yaiol,  pwrninit  iniafest  in  land  mnaoi  be  ervfttod  by.  71Si 
ywol,  raToottlioB  ol^  btfora  being  aeted  npoo,  714^ 
fiiol,  NTooation  of,  bj  eonTeyanoe  of  property  mbjeol  ta^  714. 
parol.  fOToeation  6^  by  death,  714^ 

parol,  lOTOoatloii  of,  by  rii^ts  remaining  in  the  lieeoseo  after,  714. 
pniol,  verooatioa  of  lioenee  to  oonetmot  and  maintein  diteliea  on  tho 

landa  of  another,  710. 
petol,  revocation  of  lioenee  to  enter  npon  the  lande  of  anotfaer»  717, 7UL 
pniol,  vevooation  of  lioenee  to  maintain  a  dam  or  flood  the  laada  of 

aaotlMr,  716^  7ia. 
paiol,  rarooatioa  of  Ueeaae  In  meintatn  bnildingi  on  tho  laada  of  i»> 

other,  714. 
parol,  rarooation  of  lioenee  to  maintain  railroad  traok,  716^  718L 
petol,  fOTOoation  of  lioenee  to  take  water  from  a  springs  716^  71flb 
parol,  rerooation  of  lioenee  to  throw  diM$  into  a  stream  of  water,  TUk 
parol,  fOTOoation  of  lioenee  to  nee  right  of  way,  719. 
parol,  rerooation  of  lioenee  to  work  mines,  717. 
parol,  risks  assumed  by  lioensee,  71SL 
parol,  time  witiiin  whioh  most  be  ezoreieed,  714. 
parol,  to  be  exeroised  npon  the  lands  of  another,  ektoppei  agafaNl  ntik* 

ing,  717,  7ia. 
parol,  to  be  exeroised  npoo  tlM  knda  of  another,  inetaneee  where  ImU 

rerooable^  71ft. 
parol,  to  be  exeroieed  npon  the  lande  of  another,  is  witiua  the  elMate  el 

fraad%71A. 
parol,  to  be  exeroieed  npon  tlM  lands  of'  another,  may  be  mtlAed  nl  m^ 

tiuM^  714-717. 
parol,  when  rsTooable^  160^  170. 
LlOMan%  rieke  aesamed  by,  in  going  npon  tlM  real  property  of  eaolher,  m 
Iji  PniDSiri,  nnreoorded  deed,  holder  o4  ie  not  affeoted  by,  S16^  tl7. 

MaVDAMOB  against  goTomor,  ministerial  note  whioh  may  be  oompelled  ^ 

deflnitiea  oi;  MO. 
against  goremor,  to  oompel  aooepteaoe  of  boadsb  904. 
againel  goremor,  to  oompel  anthentioatioQ  of  etatnts^  901^ 
against  governor,  to  oompel  oalliag  of  an  elootioa,  290. 
against  goTornor,  to  oompel  oanTsssing  of  rotes,  299^  904 
against  goremor,  to  oompel  delirery  of  etate  bonds,  290. 
against  governor,  to  oompel  iesning  of  a  oornmiesion  to  a  pablia  oAesi^ 

299,904. 
against  gofomer,  to  oompel  iesning  of  land  osrtUloat%  299. 
against  goTomor,  to  oompel  iesning  of  patent  to  land,  904. 
against  goTomor,  to  oompel  ieining  of  warrant  for  sdary,  904. 
against  goremor,  to  oompel  performanoe  of  dieoretionary  powers^  200b 
againet  goTemor,  to  oompel  performanoe  of  oxeontiTe  fnnotione^  290b 
against  governor,  to  oompel  performanoe  of  oxoontiTe  fanatioa^  omh 

denying,  295-299. 
ageinet  governor,  to  oompel  performanoe  of  ministerial  huMtiea%  mtm 

enstaining,  299-902. 
HAmonns.    See  Smmno  amd  Ann iBaufT. 
Mabbuob  dieeolvee  partnoiahipb  930. 
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MiiBimp  WoMAV  mudoI  become  partner  w  m  to  mbjMl  hat  9ep«nto  mh 
tale  to  partnenhip  obligationa,  934. 

eannot  beeome  partner  with  hosband,  036. 

general  diaabilitiea  to  beeome  partner,  9Mb 

nay  beeome  nartner.  in  A-ymme  and  MiaeiaeinnL  9S4. 

nay  beeome  partoer  with  hiuband»  to  Alabama  and  Vew  York;  936, 990L 

may  beeome  partner  with  third  penm  other  than  hnebnnd,  986. 

partoenhip  between  man  and  woman  ti  dieeolved  by  their  narriafi^  990L 

power  oif  to  become  partoer,  93^-936. 
IL18TU  AMD  SniTANT,  danger,  daty  of  master  to  waiB  aerfaat  d,  Hk 

^aoe  to  work,  master  must  provide  saf e^  iStk 

tUkM,  aaenmption  of;  by  eerrant^  949,  450L 

Mf e  pUuM  to  work  and  safe  appliance^  master  mnal  provMi^  Slil 

▼iee-prineipals,  who  are^  949. 
MaaHAmai*  Lbiib  agatost  property  ol  nairied  women,  921« 

inftmti^  cannot  be  enforced  against  property  of,  SttL 

Hen  eC  material-men,  when  not  enforeenbl%  9lflL 

▼alid  ecntraeto  are  eeeential  to^  288. 
IfOKTOAoa,  eflbct  of  fhilnre  to  record,  88S. 

eridenoe^  what  snffleient  to  oonvert  deed  tote^  1901 
ItoKroAOBi  01  PdSBBanov  has  no  right  to  nake  improremettto  nl  Ikt  «■• 
pence  of  the  mortgagor,  189. 

nnto  and  proflto  nl  the  end  of  eedi  year  dionld  ba  eredited  m  Ikt  diH 
18a 
ICmnoiPAL  OoBFOEATion,  ordinanoet  of^  exacting  Ueenee  fees  firom  keepen 
of  ealoone  where  women  are  employed,  224. 

ordinances  of,  prohibfttng  perK>ns  from  carrying  on  lawfal  bnsJnsss,  994. 

ordinances  ol^  restraining  right  of  property  owner  to  nee  Us  prspstty,  99C 

srdlnances  of,  subjecting  rights  of  person  or  of  property  to  nibitrafy  die- 
crstion  of  the  mnnioipal  anthoritiee,  222L 

street^  shotting  land-owner's  rights  in,  788L 

street^  abutting  Und-owner's  right  todamagss  for  vss  d^  by  nllrond^  781^ 

streeti^  dnty  oi^  to  keep  dear  of  ice  and  smm,  7ML 

streets,  not&oe  of  def eeto  in,  825. 

Vmuonrc^  conearrenti  who  liable  for,  21. 

of  what  deemed  an  approzimato  cause,  21* 
KaooTiABUi  iHSTKuiEunai    Bee  Aooommodatioii  Patsb. 
HonoB  of  title  from  possession  of  real  proper^,  862. 

possesrion  of  tenant  of  real  property  is  notise  of  Us  titt%  47%  8911 

FABcngsniP,  aoeommodation  paper  issued  by  SOS  partosr  withovt  sathMttf 
from  the  others,  766-767. 
power  of  married  woman  to  become  member  ^  988  99JL 

See  Marsisd  Womak. 
FAYinun^  application  ot^  right  of  debtor  to  direei^  286b 
PEAOna^  process,  defects  in,  when  amendable,  608ii 
PsnioirAL  AHD  Aonrr,  accoounodation  paper,  authority  of  afeat  to  nsks^ 
764. 
■otice  to  the  latter,  when  affecto  the  former,  674. 
Vlnuo  Laiiii%  assignmento  of  pre-emption  or  homestead  if^to  are  Toid^  197* 
nortgsflss  of  homestead  claims,  197. 
patents^  attack  open,  by  persons  baring  no  titles  288b 
pntento  to^  when  Toid,  286,  2;f7« 
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Raiuoam^  obeying  inttniotioni  of  oondactor  not  oontribntoiy  lUgGgHiOi^ 

904. 
BiAL  Pbofkhtt.    Sao  Lami^ 

ritbi  Mminiod  by  lioenteo  in  going  npon,  084 
Baoiim  of  railwayt  appointed  by  national  ooorti^  aotiona  ■gainat^  in  iteto 
oonrti^  87i. 
of  railwayi,  liability  o^  for  damages,  874 
of  railways,  liability  of»  for  negligence^  874 

Bbambv.    See  SniFPnia  ahd  ADMntALxr. 

Baumaa  ahd  Admiraltt,  assault  by  master  or  other  offioer,  Habili^  cf 
ship-owners  for,  808. 
fellow-serTants,  officers  and  seamen,  whether  are^  808L 
mariners,  assault  npon,  right  to  recoTor  for,  from  ship-ownanb  ^^^ 
mariner's  contract  of  hirin^^  ill-nsage  may  justify  abandonnw&i  ol^  804 
mariner's  contraot  of  hiring;  nature  of,  803. 
mariner's  contraot  of  hirin^^  power  of  master  or  of  ship-ownart  to  m^ 

force,  803. 
master  of  vessel,  assault  by,  upon  seamen,  liability  for,  808L 
master  of  ressel,  cruel  treatment  of  mariners  by,  804 
master  of  vessel,  general  powers  of,  802. 
master  of  vessel,  liability  of  owners  for  acts  and  torts  o(  80SL 
master  of  vessel,  negligence  ol^  liability  of  ship-owner  loi^  807* 
master  of  vessel,  punishment^  right  of,  to  infliot»  804 
aeaman,  cruel  treatment,  desertion  to  escape,  807. 
seaman,  duty  of,  to  obey  orders,  though  they  ezpoee  him  to  pari!,  807* 
aeaman«  incompetency,  punishment  of,  for,  807. 
■esmin,  negligence^  not  ohargeable  with,  for  obeying  orden^  807* 
■esmin,  safe  appliances  to  work  with»  duty  of  ship-ownen  to  ***r*i\ 
807. 

wrongful  discharge  of^  ship-owner's  liability  for^  808. 
i«D  include  all  persons  employed  on  a  ship,  80S. 
len,  negligence  in  oaring  for  sick  or  injured,  808. 
aeamen,  right  of  recovery  by,  against  shipH>wner  for  torts  ol  -i^tttr,  808L 
■esmen,  sick  or  injured,  duty  of  ship-owners  to^  808. 
■eamen,  who  are,  80S. 
Snouxo  PnuoucAHG^  oertatnty  in  oontraoli  what  sufflcioal  to  antbottos 

deeree  for,  180. 
BsATunB;  general  and  local,  what  ara^  888. 
flvBBmi,  discharge  of,  by  forbearance^  787»  788. 

Taxatioh  of  personal  property  may  ba  in  the  ateto  la  wUok  11  ii  Ummi^ 
267. 
of  rolling  stock  of  railways,  887. 
Tax  Dbum^  recitals  in,  are  not  evidence^  888. 
TlLBORAPH  CoBPORATiONi^  oounecting  lines,  liability  ol^  81 

▼avDOB  AiTD  PuBOBASKB,  contract  of  sslo  signed  by  Tendor  only.  lOL 
failnre  to  tender  oonveyance  does  not  amount  to  a  reeoission  or  abandon 

ment  of  a  contract  to  purchase,  191. 
time  of  perfonnance^  enforcing  contraot  after^  102. 

WATnuii  appropriation  of  rights  by,  how  may  be  acquired,  888^  884 
•abtorranean,  right  of  land-owner  in,  438. 
sarface,  liabili^  for  coUecting  and  casting,  npon  tiM  knda  ol  anothw. 


Index  to  thb  Notes.  961 

'WUJM,  parol  evidence  to  explain,  88. 

parol  OTidenoe  to  show  mistake  in,  38,  89. 
Wiu%  Undus  InflusnoIi  amonat  or  degree  of.  is  nol  malarial  if  tiM 
tor's  judgment  saooumba,  674. 

appeals  to  testator's  bounty,  when  are  not^  679. 

argument^  persuasion,  and  importunity,  when  are  noi^  671^ 

attorney,  presumption  of  exercise  by,  682. 

bad  treatment,  whether  evidence  of,  689. 

Imrden  of  proof  respecting;  681. 

ehiidren's  suggestions  and  appeals  are  not^  679. 

circumstances  from  which  may  be  inferred,  688. 

ooeroion  and  fraud  are  the  chief  means  of,  672,  6781 

definition  of,  670-678. 

depends  oa  the  eircnmstanees  in  eaoh  aaae^  671* 

does  not  necessarily  include  fraud,  671. 

draughtsman  of  will,  presumption  of  exeroiso  by,  688L 

afleot  dt  670. 

evidence,  amount  required  to  establish,  687. 

•videnoe^  burden  of  proo^  by  whom  to  be  assBOMd,  6fl7»  688L 

•ndence,  circumstantial,  is  admissible^  and  may  be  saffieien^ 

•ridenos^  circumstantial,  when  admissible,  688* 

•vidence,  declarations  of  testator  are  not  admissible  to  proves 

•videnoe,  deolarations  of  testator,  for  what  purposes  admianbi% 

mridenco,  deolarations  of  testator  to  show  his  feelings  lor  «r 
partioular  person,  69L 

•videnoe  of  domestic  relations,  688. 

•ridenoe  of  general  good  or  general  bad  trealmenl^  6881 

•ndence  of  illicit  relations,  677,  678. 

avidenoeiif  pre*existing  wills,  689. 

•ndenoe  of  ratifioation  of  will,  686. 

«videnoe  off  retention  of  will  after  the  undue  inflaenfla  Kai 

•ridence  of  the  oircumstanoes  under  whioh  testator  aotsd  la 

688. 

•videnco  of  the  health  or  helplessness  of  tha  tsafcator,  698l 
•▼idenoe  of,  preponderance  is  all  that  is  required,  687* 
•videnco  to  establish,  general  rule  regarding,  686. 
avidenoe,  to  what  time  must  be  restricted,  686b 
free  agency  must  be  destroyed  by,  678. 
guardian,  presumption  of  exercise  by,  688. 
health  and  oondition  of  teetator  must  alwaya  ba  oansMiiiJ^  94 
illioit  relations  do  not  constitute,  677« 
importunity,  when  is  not,  679. 
influences  of  guardian,  676. 
inflnenoes  of  illioit  relations,  677« 
inflnenoea  of  kind  offices,  676. 
Inflnenoes  of  kinship  and  oompaniooship^  674 
inflaences  of  wife  of  testator,  676. 
iaflaences  which  are  not,  676-680. 
■My  allbet  part  of  the  will  only,  691. 
«sans  employed  to  acquire,  are  not  material,  676^  67!aL 
neans  of  influencing  testator  which  may  properly  ba  amplova^  Ml 
-nisrepresentation  as  a  means  of,  679-681. 
aaistress,  acts  and  conduot  of,  677,  678. 
▲m.  9l  KxPn  Vol.  ZXXL— d 
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Busi  amoont  to  moral  ooereloii,  670L 

wumk  anottnl  to  nnlawfnl  importanifcj,  071. 

»«at  ba  diracted  towarda  tha  azaeatiaa  of  tfaa  willi  94 

Moat  daairoy  f  raa  agai^]r»  070. 

panona  azerciaiD^^  are  not  material,  97% 

paranaaion  and  appeals  to  Ilia  affMtiooa  are  moik,  67& 

prejadiaea  and  aTaraiooa,  whan  ara  noli  Wk 

pcaanmption  ia  thai  it  waa  not  azardaad,  6SL 

pRanmption  of,  doae  not  ariaa  from  illioit  relatu»%  877. 

preanmption  of,  from  devioaa  being  reaorted  to  to  kaap  taatotot^ 

away  from  him,  68ft. 
presumption  of,  from  dnoghtaman  of  the  will  b«i«g  a 
pteaamption  ol^  from  iltioii  lalatian^  68IL 
pcaanmption  of,  from  kinahip^  683L 

preanmption  o(  from  proferrtng  one  reUtiTe  to  another,  6881 
preanmption  of,  from  aeereoy  in  the  azeontion  al  the 
prwmnption  o^  from  teatotor'a  being  nndar  tha  aontrol  of  tha 

aiai7,88i. 
praanrnption  of,  from  teatator*a  dependenoe,  684 
preanmption  of^  from  the  reUtiona  of  attorney  and  client^  684 
preanmption  of,  from  the  roUtuma  of  gnardian  and  ward,  884 
preanmption  of,  from  the  ralataona  of  prieat  or  apiritoal  adriaai; 
preanmption  of^  from  the  relatione  of  the  teatator  and  baneAeiaiy, 
preanmption  of,  from  the  rolations  of  trnat  and  oonfldenot^  884 
pretnmption  of,  from  the  will  being  exeented  by  tha  teatator  to 

or  while  of  weak  mind,  684 
preanmption  of,  from  nnnatnral  profviaiona  in  wfl],  684 
priest  or  apiritoal  adviaer,  preanmption  of  axereiaa  by,  684 
teeta  of,  no  preoiae,  oan  be  formnlatad,  874 
time  of  ezeroiaing,  674 
threato  and  ill-traatment»  684 
threats  of  personal  estrangementi  684 
vnnatoralneaa  of  will,  whether  may  be  aonaidand,  684 
what  ia,  684 

whether  mnat  be  unlawful,  674 

whether  mnat  mialead  teatotor,  eontraiy  to  hia  duty,  874 
whieh  teatotor  ia  able  to  rsaiat  ia  aol  ■atarial,  874  874 
wifa^  anggeationa  ara  nol^  874 

opinioM  oim  M  to  amannt  of 
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ABANDOmnTi 


ABUTTIHO  OWKKR& 

AOGIDnTi 
AmAi^  f|  Ifiam  ak9  SiETAn;  11,  Si  Wi 

AOCOBIMODATION  KOTBL 
8m  KMonAKB  iMwmoMMWs  7t  H 

AOOOUNTSL  ' 
8m  Dbsiob  avd  GBB»nQ%  !• 

ACKNOWLBDOMSNXi 

BT  BbwouXs  Dspott  Clibx.  —The  bm 

«l«k  pnflzM  to  hit  official  ligaatart  tb*  word  **  •pooial  **  will  bo4  Titi«t«> 

Idt  Mt  la  taking  the  privy  aoknowiedgment  of  a  marriMl  woman  to  hor 

dead  of  hooiMtaad  oommnnity  property.    Ckieago  €ic  itf  Cdk  T*  Mftr* 

8m  Aoknot,  5;  Dum^  12, 13L 

ACTIONS. 
OovBRiimom^  7;  Ooimuoia,  6;  Crbditob*8  Simi  CkriBAm;  % 

BMOffBlD^  8;    JuDGBfBWTS,    18;    JusnOBS  OB  THB  PBA0B|    LlVBlioBB 
MMD  TfeVABTl  MVBIOIPAL  CORPORATIONS,  15;  PABTIfli^  1|  BBUi 

■Birr»  4|  Rbobitbbii^  2,  S;  Statutk8»  7;  Trusi%  11,  Ml  Wi 

ADJUSTER. 
8m  Ib8vrangb»  2;  8. 

ADVBRSB  POSSBSSIOM. 
8m  Bmal  Pbofbbtt,  % 

AFFIDAVITS. 
8m  Jodombnts,  1, 19;  Tazbi^  7. 

AGENCY. 

L  VonOB  !•  SM  AoBNT  OB  Attornbt  ia  notiM  to  Iko  ptiMlpal 
to  tko  agent  or  attorney  in  snoh  manner  thai  ko 
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«!•  II  to  bfa  prtnelpal,  or  Mt  upon  it  witiunit  any  TioUtioB  of  Mf  . 
lAttmmr  ▼.  HmSlt,  072. 

%  KMPLonaMT  nr  Wsirmo  ia  not  neeawmry  to  Mithoriaa  an  agoDl  to  aal 
for  a  oorpormtion  ia  raiaing  or  otherwiaa  impronag  a  oanal,  and  it  vmt 
tharafora  ba  hald  anawarabla  for  hia  wrongfiil  aot  in  oanaing  the  land  of 
a  prirata  proprietor  to  ba  plowed  up,  and  part  of  tha  aarfaoa  tiieraof 
naad  in  improTing  tha  oanal.     WUUatiu  ▼.  Fresno  Ganal  etc  Cb.,  172. 

IL  Ratihoatiov.  —  Though  a  power  of  attorney  to  aell  land  doaa  not  an* 
thoriaa  a  ooQTayanoa  to  be  made,  yat  if  tha  agents  noting  vndar  tha 
powar,  makee  a  oonveyanoe  aa  wall  aa  a  aala,  and  tha  principal,  being 
informed  thereof,  approrea  what  haa  been  done  in  hia  name,  and  aooepla 
notaa  and  mortgagee  giren  by  the  pnrchaaer,  and  insista  npcm  their  pay- 
■Mnt^  ha  ratifiea  the  oonToyanoa,  and  the  effect  of  the  power  of  attorney 
vndar  which  the  agent  acted  becomee  immateriaL    Delano  ▼.  Jaeobif,  SOL 

4  POWKR  ov  Attoknbt,  WKur  AuTHORisia  A  OovYXTAXOB.  — Mere  anthor- 
ity  to  lell  does  not^  aa  a  general  mle^  in  the  absence  of  any  worda  or  oir> 
onmstancea  qualifying  the  langoage,  empower  the  attorney  to  ozeonta 
a  conTeyance.     Delano  T.  Jaeobjf,  201. 

i^  Dnna — Rboistbt  Aoim.  — A  Powxn  ov  Anoursr  to  oonToy  real  prop* 
vty,  otherwiM  Talid,  is  good  between  the  parties^  whether  acknowledged 
and  raoorded  or  not.    Delano  ▼.  Jaeohif,  201. 

Bm  dmmRATuam,  8;  Oouivtibii;  2;  Duds^  3;  Iksurawcm,  1;  NnoonAna 

InrBOMBMn^  4;  Vbhdos  and  PvaflBini. 

ALIBL 
See  GBamiAL  Law,  t, 

ALIimDB. 
SeeDnuM^  IL 

AMBNDMBNTa 
flaa  PuABOio,  11;  Rboobub;  Statvxh^  h%^ 

APPEAL. 

L  JvDOMnras.  —  Aftxal  Bond  SiRYn  to  Suspnn>  thb  Bvfonoum  av 
nm  JuDOMBiiT  pending  the  appaal,  and  to  give  the  appellee  additional 
■aonrity  for  hia  debt  in  case  tha  jadgmeat  ia  affirmed  or  tha  appeal  dis- 
oussed;  but  it  ia  not  a  anbstitnte  for  tha  judgment  i^ppealed  from,  nor 
doea  the  appelloe  reoeiTO  it  in  aatisfaetion  theraol.  BoekmeB  t.  Dklnet 
Comrt,2M, 

IL  liOTAK^  Rbud  vbom.  —If  the  failura  to  aarre  nolioa  of  appeal  npon 
oo-partiaa  ia  due  to  accident  or  miataka  of  fao^  the  appellata  oonrt  hm^ 
ralioTO  againat  the  miataka,  and  ia  not  boond  to  dianuM  the  i^paaL 
HuUe  T.  Martin,  412. 

Si  Objiotion,  whin  Waitcd.  —  An  objection  to  the  failura  of  the  oonrt  ta 
aharge  the  jury  npon  a  apeciflc  point  cannot  be  laiaed  for  the  firat  time 
by  an  aasignment  of  error  to  the  appellate  eovrt.    People  t.  Baker,  S7& 

4  Thb  AppaLLxn  mat,  nr  Indiana,  properly  save  a  qneation  and  duly 
preaent  it  by  the  assignment  of  oroos-arrorsp  and  whan  he  doaa  so,  be 
may,  in  many  instances,  accomplish  aa  much  aa  if  he  had  himaelf  proa- 
eented  the  appeaL     Patoka  Tomnektp  t.  Hopkine,  417. 

&  iNBTRVonoNB  —  Rbvbiuiiblk  Brrob.  —  The  giWng  of  an  instruction  which 
ia  misleading  as  to  the  issue,  inapplicable  to  the  evidence^  and  oalculated 
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t»pn}aAM  Ibe  raMantlal  rights  of  the  loting  puiy  entitles  1i!m  to  m 
lOfwoL    P^roi  ▼.  Oooper,  25a 

il  lUf miHiiiom — Ihaoookaot  ih,  whsv  will  hot  Ritxbss.  —Though  in- 
■InMtione  giTen  ore  fonlty  ood  inoooarate^  the  jodgment  will  not  be 
lOforsod  when  the  reoord  demouferotes  that  they  were  properly  under- 
stood  by  the  Jury,  ond  that  it  wm  not  mieled,  nor  the  parties  injarioooly 
lAotod  thereby.    McNmka  r.  Lodtridge,  802. 

T*  QvanoHS  aw  Fact,  Coholubion  of  Trial  Ooairr  ov,  SuerAnrsD  bt  8v- 
VKnca  Gomnp  WHXir.  ^-  The  oonclosions  reaohed  by  the  trial  ooart  apon 
qneotioBt  of  foot  will  be  nutained  by  the  supreme  eonrti  unless  snoh 
oondnsions  are  without  any  testimony  to  sustain  thorn,  or  are  mani- 
festly against  the  weight  of  the  evidence.     SuUivan  t.  Sumng,  806. 

%  Trb  Bmcnr  ov  trb  Rbtbbsal  ov  a  Judom mr  is  to  leave  the  parties 
iHmio  th^  stood  before  its  rendition.     Ward  w.  ManhaU^  108. 

8ss  BuoonoVv  8|  iMJUVonoirs^  0;  Judomui^  12-14;  Nonoi%  1. 

APPEAL  BOND& 
See  Appsal^  1;  JuDOMiurrm  14 

APPUOATION. 

See  0IITOB  AND  CBBDITOBi 

APPOnmOENT. 
See  BLBonoNi^  7. 

APPROPRIATION. 
flss  Watbbiv  8-10;  \%  18;  16^  18. 

ARREST. 
See  Falsi  iMrBnoRmm 

ARTICLES  OF  INCORPORATION. 
See  AflsodATiOKB. 

ASSAULT. 

L  SBoamra  uno  a  Cbowix  —  When  a  person  shoots  a  loaded  gon  into  % 
erowd  of  persons,  with  intent  to  wound  any  of  them,  ho  may  be  ooa- 
Hstsd  of  an  assault  with  intent  to  do  great  bodily  harm  to  the  porsoA 
wounded,  although  he  had  no  speoifie  intent  to  wound  that  partieulsr 
person.    Peopk  ▼.  Raher,  fSilJ^ 

%  Damaom— ^'SxART-MONBT." — In  ou  aotiou  for  assault  sad  battery,  the 
plaintiff  is  entitled  to  reoover  such  exemplary  damages  as  will  eompen- 
sato  him  for  the  injury  done  him  by  the  malicious  and  wanton  aot  of 
the  defendant^  but  the  latter  cannot  be  punished  beyond  this  by  oom- 
peUing  him  to  also  pay  **  smart-money  "  as  a  punishment  for  snoh  sot. 
Ai^oestMif  T.  WHaOt  58a 

See  SHimNo;  Trial,  1. 

ASSIGNMENT. 

Mm  PsBsovAL  Tosm  that  Dib  wrra  thb  Pabtt  vot  Asbiobablb.  — 
Mere  personal  torts  that  die  with  the  party,  and  do  not  survive  to  Us 
personal  representativ%  are  not  oapable  of  passing  by  assignment 
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Wli0ff%  MMrafoNt  ^b  InsolTeni  debtor  makm  tm  MiTgHMil  fcr  te 

of  hii  oradiion,  lua  Mtigneo  ouinot  maintiln  an  aotiea  agaioil 

«paditor  and  the  abariff  for  iBJaiy  to  tha  b«alncBi  andU 

Mid  repmtatioii  of  hia  aaaignor,  reonltuig  horn  tha  alkgad  maKaJnaa  Ufwj 

af  a  writ  of  attaehmaot  mada  prior  to  Uia  awignmaiil    SkmmmT.BAwa 

8m  Bajhe^  7|  OoBMmATSMii^  10;  Dbkim,  1%  IS;  ImvBAso^  9^  7;  Lb  Pai- 

osvi^  Si 

ABSLOrKMJDSrr  WOK  THB  BSNBFIT  OV  GRSDHOSa. 

See  AaaxeiCMKiiT. 

ASSIONBiENT  OF  BRROB& 
Sea  Appbal,  S,  A, 

ASSOCIATION& 

Ctuaom  nr  AsnoLM  aw  InooRFOBATioir  ov  BnmR  Soonrr  do  sot 
AiiBOff  PunoiraLT  Ibsvbd  Obktitkutb  whut.  —  Whoa  tiia  origiiial 
afraameat  between  a  mutaal  benefit  aaeocUtion  and  a  bolder  of  m  oertiA- 
aala  tbarain  eontaina  no  proiriaion  tbat  be  sball  be  boond  by  all  artfdea 
and  l^-Uwa  tbat  may  be  adopted  by  tba  aaaoeUtion,  it  eannol^  1^  the 
•doptioa  of  new  artiolea  of  incorporation,  oreate  a  new  eonditioB  of  fer^ 
fritnra  of  tha  aartifionte  without  hie  eonaenk    HM$  r.  Imta  MwL  Sol 

See  Iksubahc^  9^  10. 

ASSUMPTION  OF  RISK. 
8aa  ICiRBft  AMD  SuLTAiiT,  19,  21-27;  Railboab^  tL 

See  ABnaNXSHi. 


ATTOKEnET  AND  CLIENT. 

1.  Dnm  An>  OBuaAnom.  —  An  attorney  at  law  owea  hia  olienl  Iha 
dsty  of  fidelityt  bnt  be  also  owes  the  daty  of  good  faith  and  honoraUe 
dealing  to  the  oonrta  before  whom  he  praotioea  hia  profeerion.  He  ia  an 
•Aoer  of  the  oonrt^  and  hia  high  Tocation  is  to  oorreoUy  inform  the 
aami  npon  the  law  and  faota  of  the  oase,  and  to  aid  it  in  doing  Jnatioe 
and  anririug  at  oorreot  oondnsions.  He  Tiolatea  hia  oath  of  offioe  when 
ha  reaorts  to  deception,  or  allows  his  dient  to  do  so.  He  is  nnder  no 
aUigation  to  seek  to  obtain  for  thoee  whom  he  represents  that  whioh  is 
forbidden  by  law.     P&>ple  r.  BeaUk,  884. 

%  OnoKxmDBo  Mortoaob— Notiobto  ArroRNvr  as  Norm  to  Cumrt.  — 
Althongh  a  ehattel  mortgagee  fails  to  file  his  mortgage  in  the  proper 
aAee  for  record,  yet  the  mortgaged  property  la  not  aabjeot  to  azoontioa 
againat  the  mortgagor,  isaaed  nnder  a  judgment  in  faror  of  a  third  per> 
BOO,  for  a  debt  contracted  before  the  execution  of  the  mortgage,  when 
the  attorney  and  agent  of  auch  third  person  had  actual  notioe  and 
knowledge  of  such  mortgage  iien  prior  to  the  reoorery  of  the  judgment^ 
and  the  levy  of  execution  thereunder.     lAUauer  T.  Bomk,  572. 

H  Fbiyilbqbi)  CoMMUiriOATioMs.  —  A  commuuioation  from  a  eUent  to  aa 
attorney,  though  made  in  the  preeenoe  of  a  third  peraoi^  oaiuio4  ba  die- 


IvDBX.  987 


«kiMd  hf  Iht  attonif  wilhcml  «Im  ooMial  of  Iht  4kA    Bhmi  r. 
(MM. 

ov-^Oaob  km.  — WWb  m  •Moitt^  a*  tew  pnmtm  % 
of  diTorw  I9  iateodMug  befoN  Um  «mrt  tettfaioaj  whioh  kt 
knows  to  bo  falM  and  porjnrod,  ho  ii  gniltgr  of  moh  naptrofMrionol  oob» 
daoi  M  Jvifeifieo  hia  dioUniMot    Prapte  t.  ^eottie^  884. 

IL  Dmbabmbmt— Oactb  vos.  —  Whoa  oa  ottorney  ot  kw  in  m  aolJoo  for 
dhrmroo  ponnite  \Am  olient  to  owaor  falsely  to  tho  Jnriadieiiooal  laol  of 
htr  roaideiioe,  knowing  her  oridenoo  to  be  false,  ami  nol  iaformiag  tho 
osmi  of  its  falsity^  and  then  iaferodnoes  other  oridenoe  depending  for 
ili  Biatsriality  upon  snoh  false  eridenoi^  sndh  oondwA  ii  ground  for  Us 
disbarment    Pmpk  t.  BtaUk,  884.    . 

A  Oavu  VOB  DmBABiauiT.  —An  attorney  who  saffers  false  and  porjnrsd 
JBstimony  to  bs  prseented  to  tho  ooort^  with  the  posnbio  resnU  of  la* 
dooing  tiio  Utter  to  take  Jurisdiotioa  of  a  ease  in  whioh  there  would 
otherwise  be  no  power  to  aot  *nd  to  grant  a  jndgment  or  deorse  whisk 
Ike  Uw  wonld  prohibit  if  the  real  eharaoter  of  the  oflhred  oTidenoe  were 
known,  eannot  shield  himself  behind  his  supposed  obligations  to  his 
ottsat^  8aeh  oondnot  Jnstiflee  tho  ooort  in  reroking  hie  lioenss^  and 
■triking  kis  name  from  the  roll  of  attorneys.    PtopU  t.  BtaUk^  884. 

%  OAon  VOB  DiSBABMSMT.— When  an  attorney  in  an  aotion  for  diToroe 
giree  his  dient  a  paper  purporting  to  be  a  oertified  oopy  of  a  deeree  of 
diroroe^  and  thereby  leads  her  to  belieTo  that  she  has  been  diroroed 
ky  prooeedings  already  had  in  oonrt»  and  thereby  also  indnees^  enables^ 
nnd  asslsto  her  in  proonring  a  marriage  Uoense  and  oontraeting  mar> 
liage  before  obtaining  n  diroroe,  when  ho  well  knows,  as  a  matter  of 
iaet^  tkai  no  deeree  of  diroroe  has  yet  been  rendered  or  entered,  or  will 
ke  rendered  or  entered  for  some  time  tkereafter,  he  is  guilty  of  profes 
Sisnal  ndseondnot  Justifying  his  disbarments  /VojiIb  t.  HmMb^  881 
8ie  Aasvoi^  1|  Ovabdiav  ahd  Wamv  S;  JinMMun^  t^  WL 

ATTOBNEY^  FEB8L 
See  STATurBSi  IQi 

AUSTRALIAN   BALLOE 
See  EuBonoHi,  8-4, 

BAILMENTa 
See  Wabxbous 


BALLOra 
See  BuKjnoKi. 

BAKKa 

1»  CRaoo—- Rroan  ov  Holdsbs.  ^  As  between  the  parlies  toaeheek,  Iko 
bank  is  the  prinoipal  debtor  to  the  payee  or  holder  of  a  eheek  drawn  on 
ffottds  on  deposit^  but  the  drawer  is  still  liable^  as  surety  al  leaet^  and 
k  at  liberty  at  any  time,  by  paying  and  taking  up  hk  eheok«  to  rein* 
▼eel  kimself  with  the  le/cal  title  to  the  money  on  depoetii  MHropoUkm 
Jfai.  Bank  ▼.  /onef,  408. 

%  (hnoKE  —  Srnor  or  CxBTinoATXON.  —  As  between  tho  bank  oertifying 
a  eheek  and  the  drawer,  the  certification  has  the  eame  effeet  as  payment 
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Iht  ftmdi  rtprttettting  tlM  amoant  of  tbe  oHeek  being  m  eflMu^f 
wMidrawii  from  Hm  wmirol  of  the  drawer,  aod  the  indebtodnoH  &«m 
IIm  beak  to  the  depoeitor,  eteeted  by  the  depodt^  being  ae  elSBotoal^ 
ndiefied  to  that  amovnl^  in  the  one  oeee  ae  in  the  other.  ifafacpoJfi 
NaL  Btmk  t.  Jomm,  iOSL 

IL  OnoKS — Bvracr  ov  Cistuxoatigh. — A  bank,  by  eertifioatioa  of  a 
oheek,  baooniee  entitled  to  charge  the  amount  thereof  to  the  aoconnt  eC 
the  drawer  at  the  tine  of  eertificatioo,  thus  appropriating  to  the  pay* 
■lent  eC  the  eheok  the  neoeeiary  amoaat  of  money  on  depoeit  to  the 
credit  of  the  drawer.    MetnpMoM  NaL  Bank  t.  JoneM^  403. 

4  CtaKm—  BmoT  ov  Cbbthioatiov.  —The  liability  of  a  bank  after  oer> 
tMeation  of  a  oheek  ia  independent  of  the  qneetion  of  ite  poeeeeeion  ef 
the  roqniiito  amonnt  of  fnnda  of  the  drawer,  it  being  by  the  act  of  eev» 
tifleation  eetopped  to  deny  the  poeeeeeion  of  enffioient  fnnd&  MeU^ 
pMtm  NaL  Bank  t.  •/bnef,  403. 

H  Obboks — Bmov  of  OaBrmoAnov  or.  —By  oertifieation  of  a  oheek 
the  bank  enten  into  an  abeolnto  nndertoking  to  pay  it  when  pmoented 
a*  any  time  within  the  period  of  limitation  of  aetiona  Hie  traaeaotioa 
between  the  holder  and  the  bank  li^  in  legal  effect^  the  eame  ae  tluia^ 
the  holder  had  reoeived  payment^  and  had  depoeited  the  money  witii  the 
bank,  and  reoeiTed  a  eertificato  of  depoeit  therefor.  Jf eCrDpofifam  N^A 
Book  T.  Jomm^  403. 

A  OmtOKa— BrvBOT  ov  CsBTivioaTiov  ov.  —When  the  holder,  on  makinf. 
preeentment  of  a  eheok  to  the  bank,  inetead  of  demeading  and  leeeiTfaig 
payment^  hae  the  eheok  oertified,  and  reteine  it  in  hie  poeeeeeion,  he  e»* 
tore  into  a  new  and  ezprees  oontract  with  the  benk,  not  within  the  ecepa 
of  the  legal  relatione  of  the  pertiee,  nor  witiiin  the  preeamed  iatentifla. 
of  the  drawer.    M^iropoUian  NaL  Bank  t.  Jomm,  403. 

!•  OoaoK  AS  AmtovBiATiOH  ov  DKPOsiT.-^Thepving  of  aeheek  by  a  bank 
depeeitor  operatee,  at  leaet  after  preeentment,  ea  aa  aaeigamtet  to  tha 
holder  of  a  eaffioient  amonnt  of  the  deposit  to  pay  the  oheek,  and  k^ 
therefore^  a  definite  appropriation  of  that  earn  to  ite  payment,  hindinit 
upon  all  the  partieo  to  the  eheok.  ifefropo/ttcm  NaL  Bamk  ▼•  Jeae% 
403. 

H  Chboks— BiVBOV  ov  dBmnoATioir  BifOBa  Dbuybbt.  —  Whea  tha 
drawer  of  a  oheek  proonree  ite  oertifieation  by  the  baak  before  ite  de- 
lirery  to  the  drawee,  the  drawer  ie  liable  npon  non*paynient  on  preeea» 
totion  to  the  bank.    MetropoUtan  NaL  Bank  ▼.  Jon»i^  403. 

IL  OBBTiviOATioir  ov  Chsok  —  BvraoT  ov — DnoHABoa  ov  Holdkb. —  Whea 
the  holder  of  a  oheek  preeente  it  and  procnree  it  to  be  eertified  by  the 
bank  inetead  of  being  paid,  each  oertifieation  ie,  aa  iMtween  the  holder 
and  the  drawer,  a  payment^  and  dischargee  the  drawer  from  liability, 
and  ite  preeentment  on  the  next  business  day  after  ite  iesne  aad  non- 
payment will  not  revive  the  drawer's  liability.  MeiropoUiam  NaL  Bank 
▼•  Janes,  403. 

iOl  OusmOATioir  ov  Ohbok  RsLaaOi  Dbawsb.  —  A  bank,  by  oertafyiqg 
a  eheok,  beeomee  the  prinoipel  aad  oaly  debtor,  aad  the  holder,  by 
teking  a  certificate  of  the  check  from  the  bank,  inetead  of  reqairieg 
payment^  dieohargee  the  drawer,  and  the  check  then  dronlatea  ea  the 
representotiTe  of  eo  mach  cash  in  bank,  payable  on  deaiaad  to  the 
holder.    MetropoUian  NaL  Bank  ▼.  Janet,  403. 

See  CHaoKfl;  Muhioipal  OoBPOBATioir%  16^  17. 
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BARGAIN  AKD  SAUL 
See  DnM^f. 

BATTSRY. 
8m  AfluuiOi 

BEKBFI0IARIB8L 
•m  TRiy8f%  %  4;  Wnu^  H 

BKNKFIT  SOGIETIBaL 
8m  AasooiAnonk 

BEQUEST. 

Wufti— I^ransAiiVBTMnm.— Abeqii«rt  in  traits  wJthwii m  fliAriliM 
of  «Im  bMfiAdariM  on  ttie  f aoe  of  the  wi]]«  or  bj  aooM  oIlMr  writiiv  thai 
mm  bt  lifwdid  m  part  of  it^  it  no  beqneot  at  all,  m  f»  at  tiM 
iatMal  ii  aonoaraad.  and  it  rorta  byUwia  Ika  Mrof  Ika 

8m  Diyub;  Tau8n^4> 

BILLS  AND  NOTSa 
8m  NioonABLB  IvnaxntMMm,  7« 

BILLS  OF  EXCHANO& 
Bb^ChmokMp  U 

BILLS  OF  LADING. 
Sm  Bra>siiG%  4h 

BLASTING. 
8m  NiauoxNOii  4 

BONA  FIDE  PURCHASraa 
;  1;  TAUsn^  12;  Vwimui  ak9  PwwiiMi^  ML 


BONDa 
8m  SumiTiamp,  1;  TBimi%  11, 19. 

BONUS  STOOK. 
•^1S|  BxBOOToiM  AND  ADMnuBnuDOH^  %  Loori 

OV  AOTIONi^  L 

BOUNDARIES. 
SmDudo,  a. 

BRIDGES. 
Sm  OovMTnai  L 

BURDE:!^  of  PROOF. 
brauRAVOB,  1;  Patmbht;  Wilu^  %  7. 
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BY-LAWa 
1m  AmoounovBi  iHsmuao^  H 

OANORLLATIOH. 
Am  Fbau%  lb 

CAKBIBBS. 
Sm  Wnataimt  i{  Plbadino.  2;  Raiuwam^  10-liL 

O^VSAT  SMFTOIk 
8MlMni%  t. 

0E1CBTBRIB& 
See  IBjiCTmNi;  % 

C3ERTIFIGATBL 
See  Ih8U&anc%  9^  10. 

OERTIFICATR  OF  DBPOSIT. 
See  BAKKfl^  fi. 

OBRTIFIOATIOK. 
8ae  Banks,  8-10. 

CBSSION. 

866   JURIBDXOnOB. 

CHANCERY. 
866  Bquitt. 

CHATTEL  MORTaAaSSL 
8i6  AnoEvnr  avd  CLniiT.  2|  PAETmnaop,  % 


CHBCKa 

I.  Byun  AV9  Bavkoto^^A  Chsok  Patabu  ava  Fovubb  IlAvaHlto 

tnftt6d  Mft  €h66k»  rather  than  as  a  bill  of  azehaagi^  and  ia  not  antilU 
to  dagn  of  graoa.  HTiyT.  STowfe,  662. 
8L  BAmES  An>  BAnuHO— Riohtb  of  FAsmB  vo— AoouTAmni  or^ 
Ihara  k  no  moh  thing  aa  "aooeptanoe  **  of  ehaoki  in  th6  otdinaiy  mit 
of  tho  term.  A  oheok  being  payable  immediatelj  and  an  denand,  Iha 
holdar  can  only  preeeat  it  for  payment,  and  the  bank  can  fnlfiU  ite  datf 
to  the  depoaitor  only  by  paying  the  amoant  demanded.  The  holder  hai 
•o  ri|^t  to  demand  from  the  bank  anything  bat  payment  of  the  ehee^ 
•ad  tho  hank  has  no  right,  aa  against  the  drawer,  to  do  aoyW^g  hnl 
fijr  itb    MtinpoUkm  NaL  Bank  v.  J<me§,  401. 

See  Banks* 

CLERK  OF  COURT. 
8ee  ExxouTioN,  1,  S^  4. 

CLOUD  ON  TITLE. 

8ee  FRADOaUENT    CONYKTANCIi^  4. 


Index.  971 

OOLLATBRAL  ATT ACOL 
QnsmauM  jam  Wabo^  S^  JuooMunBi^  !#  11 4 

O0LLAT£RAL  8B0UBITT. 
HiooiiABLa  IvBTRUMunei^  4^  flL 


OOLLUSIOK. 
Sit  IvjuKOTioHB;  Pabtnkbshif,  % 

COMITY. 
8m  EzTBADinoiry  L 

OOMMERCB. 
Sit  ImnaTATB  Commbbob;  Whabthl 

OOMBOSSIONERa 
lit  Mjjnaan,  •;  RAn.BOAWs  16^  16^  80;  Btjmnm^  ll.  UL 

COMMUNITY  PEOPBRTT. 

AOKMOWiaDOKBHlB;  HUSBAMP  AVP  Wlf%  ft 

COMPLAINT. 

8te  Plbadiivo,  1,  % 

« 

COMPROMISE. 
8te  IWAHTS;  Tbial,  1% 

CONDEMNATION. 
8te  Eminbmt  Dohaou 

OONFUCT  OF  LAWa 
Ajn»  AimuimBATOBa,  2;  Nbolubvoi^  ^  ScAn^  ft 

CONGRESS. 

8te  STATUTBi,  20i 

CONNEOnNG  CARBIER& 

lit  EAILBOASi^  11-16;  TBtBOBAPm 

CONSIDERATION. 

OnBtOBATiiun^  10;  Dbbim,  1,  6-9;  Evidkmgb,  2;  Fbaub^  %  Hi 
AVD  WnBi  6;  Ihsubakob,  8;  Lioknsk^  3,  9;  Nbootiablb  Ijfsimuianra% 
1, 2;  Plbadhio,  7, 8;  Railboads,  9;  Rbwabd8»  2;  SuBsmsirt  S|  XuAS 
%  Yivjwm  ABP  PuBOHAABB,  4;  Watbbii,  ISL 

I 

CONSPIRACY. 
8te  iNJUBonoBfl^  L 

CONSTITUnONAl,  LAW. 
OblifiiiAL  Law;  EuKTnoHfl^  1;  Rxal  PBOPBBvr.  ti  8f. 
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ooNsnTunoNS. 

1.  LaonLAnn;  baoumr^  and  Jodiocal  Dpawtmbw  of  stete 

■Mnt  are  dutinek  from  o«eh  other,  and,  lo  &ur  ae  any  direot  oootrot 
ftatorfecenoo  ia  oonoemed,  are  independent  oC  eaeh  other;  bat  the 
9i  either  dapartmant  la  not  abeolate^  and  may  be  inoidBntally  affeetad 
1^  the  aetioa  ol  another  department.  Sach  departmont  ia  a  chaok 
vpoii  the  ezerdae  of  arbitrary  power  by  another  depaitmeak  Cht&f 
wood  Omm/krjf  il&  Oa^  t.  RumU^  284. 

%  Mrwmn  ov  Fnmunn  AmNDMKHT.  <—  The  only  Umxtatioa  plaoed  uptm 
the  power  of  the  atate  by  the  adoption  of  the  fifteenth  amendment  ta 
the  federal  oonatitntion  ia,  that  in  any  ease  where  the  right  of  aaf- 
frage  ia  involved,  the  clam  protected  by  this  amendment  ahall  aoi  be 
dieeriminated  agaiut*    MePhermm  t.  Bladter,  587* 

%  TiMWn  not  Bmuiufa  within  MmAHura  or  Oovmnmov  wmur.  —  A  Una 
of  not  leaa  than  one  thonsand  dollars  nor  more  than  five  thonaand  dol- 
lars for  a  firat  violation  of  any  of  the  provisions  of  a  atatnte  proTiding 
for  the  establishment  of  Joint  throngh  ratea  of  transportation  npon  lail- 
roada»  and  of  not  lass  than  five  thonsand  dollars  nor  more  than  ten 
thonaand  dollars  for  a  anbseqnent  Tiolation  thereof,  is  not  axousaiwa 
within  the  meaning  of  the  oonatitntion  of  Iowa*  BmrtUigiom  ate.  JPf 
Co.  T.  ZVy>  477. 

^  BLBonov  or  PaisiDnmAL  ELKnona.  —  A  atate  statute  proTidlng  fsr 
the  election  of  presidential  electors  by  congressional  districts^  instead  af 
by  the  atate  at  large,  doea  not  violate  section  1  of  artide  2  af  Hbm  aaa- 
atitntion  of  the  United  States^  relating  to  the  appointment  of  anch  eia^ 
tore  by  the  atate.  Thia  section  must  be  constmed  aa  conferring  on  tha 
atate  legislatnre  plenary  p<fwer  to  prescribe  the  method  of  ohocaing  elec- 
tors, and  not  aa  requiring  the  state^  in  appointing  them,  to  act  aa  a  nnit; 
McPhenom  t.  Blaeher,  687. 

flL  SLicnoir  or  PBisiDuniAL  Eugtors.  —  The  fact  that  at  the  time  of  te 
adoption  of  the  fonrteenth  and  fifteenth  amendments  to  the  fedeml 
oonstitation  the  method  of  choosing  presidential  electora  actoally  in 
Togne  in  all  the  statea  was  by  vote  of  the  people  at  large  for  a  general 
ticket  doee  not  affect  the  right  of  the  state  to  provide  by  atatnte  for 
the  election  of  snch  electors  by  congressional  districts,  instead  of  by  the 
Totars  of  the  state  at  large.     MePkenm  r.  Blacker,  587. 

ii  iLionoir  or  Prudkitiaii  Bliotohs.  —  Under  section  1  of  artide  2 
of  the  federal  oonstitation,  the  legislatures  of  the  several  statea  have 
azclnaive  power  to  direct  the  manner  in  which  presidential  electora  ahall 
be  appointed,  and  anch  appointment  may  be  made  by  the  legialatnre 
direct^  by  popular  vote  in  districts,  or  by  general  ticket^  as  {ntyvided 
by  state  atatnte.  This  power  ia  not  affected  by  the  fonrteenth  and  fif- 
teenth amendments  to  such  coostitntion.  They  do  not  Umit  the 
power  of  appointment  to  the  partioalar  method  pursued  at  the  time  ef 
their  adoption.    MePhenon  t.  Blaeker,  687. 

T*  R«f»mM.  —  Ir  A  Statc  Constitution  DiOLABn  that  a  Lubilrt 
■BALL  BxiST  in  certain  specified  circumstanoe8»  an  action  may  be 
maintained  to  enforce  such  liability,  without  therer  being  any  legisla- 
tion upon  the  subject.  Otherwise  the  legislature,  by  its  inaction,  might 
deprive  the  partiee  of  rights  guaranteed  to  them  by  the  conatitntico. 
WUUb  t.  Mabon,  620. 

lb  A  PaovisioN  or  a  Statn  Oonstitittion  must  bb  Rbga&dkd  ab  8b» 
BJUUUTiNo,  if  the  nature  and  extent  of  the  right  conferred  and  tha 
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fBUMtf  inpow^  an  fixed  by  the  eonstltatfoii  itself,  lo  Uiat  they  em 
ka  detennined  hy  aa  ezaniiiiatum  and  oonstmotion  of  ita  tenm^  and 
there  la  no  language  indieating  that  the  anhjeot  ia  lafened  to  the  l^gialac 
tore  lor  aotioo.  WUB§  r.  Mabon,  62d. 
ft  GoaroBAiv  Liabiutt  of  Stockholdbb,  PBOTiaioir  ooMOBairuro»  n 
BBLW-WLEOUTDfa,  — -  The  olaoae  in  the  state  oonstitntion  of  Minnesota 
deolaring  that  eaeh  atookholder  shall  be  liable  for  the  debts  of  the  eor* 
poration  to  the  amoont  of  the  stook  held  by  him  is  self*ezeonting.  WUU§ 
▼.  Mabtm,92A. 

OONTBMPT. 

!•  FwnMHMMiT  lom  OoimiCFT  or  Court  oannot  be  broken  np  Into  por- 
tions. The  judgment  inflicting  it  must  be  entire  and  final  for  the  pai^ 
tiealar  oontempt*    (ySourke  ▼.  Clevdand^  719. 

flL  YoiD  Jin>oicxiiT. — A  judgment  requiring  a  party  found  guilty  of  oon« 
tempt  of  ooort  to  pay  ooets  and  a  counsel  fee,  and  to  await  farther  pan- 
fshment  in  the  pleasnre  of  the  oourt^  ia  Toid.  O'itonrfet  ▼•  OimtekMd, 
719. 

9k  CfouuBKL  Fm  IB  PmnsHHSMT.  ^  Payment  of  oounsel  fees  cannot  be 
impoaed  upon  a  party  aa  punishment  for  his  contempt  of  courti  (yBcuHk 
T.  Okmkmd,  719. 

Baa  OoBro&anom,  16;  BmntNT  Domain,  1|  EacnADrnov;  Habbas  Cob- 
Fva;  HABDAmn^  i;  Mumioifal  CoRPORATioNfl^  2,  8;  RAiLROAn^  Ifi^ 
16|  Statbs;  STATUTBib  10,  13,  IS,  16,  18;  Trial,  7,  8;  WAsaaB,  8. 

OONSTRUCnON. 
See  Statutbb,  S^  A, 

OOKSTRUCmVB  8SRVICEL 
laa  JuvoMBNTs,  1-4;  Trbspabs  to  Try  Titij^  ft 

OONTRAOTORS. 
laa  IfABTBB  AiTD  Sbbtabt,  1,  2;  Mbobahio^b  lam,  U  d» 

OOKTBACra 

1.  Mmouwt  ov  Wobk  Don  AacsBTAiiiBD  IB  MoDB  DtriBBiBT  iboh  Tmug 
j^^rnxmn  oBy  WBBN  Lattbr  Madb  Impossxblb.  —  Where  oertahi  work 
•C  gradbig  for  a  railroad  haa  been  done  at  fixed  prices^  andar  aa  agrea* 
BMnt  that  the  amount  of  the  work  la  ta  be  aacertained  by  a  remeaa* 
Ofemant  thereof  to  be  made  by  certain  engineers^  and  that  oMKle  of 
-  aaoartainmant  beoomea  impossible  without  the  fault  of  either  party,  the 
aoBoont  of  the  work  done  may  be  ascertained  from  other  competent  tee* 
tiaony,  and  the  court  may  base  a  decree  upon  auch  teatimoiiy.  89iBknm 
w.  Smmmff^  866. 

iL  BCATVTB  OV  FbaUDS  —  OOBTBAOr  HOT  TO  OB  PbBTOBIIBD  WnBIB  A  TbAB. 

<—  A  contract  between  promoters  ol  a  oorporation  and  another  peraoa, 
tiiat  he  will  sarre  the  oorporation  for  the  period  of  one  year  after  itt 
ergaalBatiou,  Is  not  within  the  statute  ol  frauds,  because  the  oontraota 
aa  far  aa  the  corporation  is  concerned,  could  hare  no  existence  ontil  after 
Ua  organintioo.  MeArtkmr  t.  Timm'PiimHitg  On.,  668L 
•b  CtaBTBAOXB  IB  Rbbtbaint  OF  Tradb,  What  ABB.  —  A  contract  between 
oorporations  engaged  in  the  manufaoture  and  sale  of  dynamite,  to  the 
dfect  that  none  of  them  shall  make  any  shipment  to  any  part  of  the 
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Unitod  Slatn  Ijfaig  Mwt  of  flie  easforn  bonndufw  of  Montana*  Wy^ 
mingt  Coknda^  nnd  New  Mexioo;  tiiat  with  reapeei  iotho  ietiiUwy  waii 
of  iMh  ImmMJarioa,  none  of  tiie  parties  shall  beoomo  intereotod  in  tho 
mannfaotnro  and  sale  of  dynamite^  ozoept  nnder  the  proTiaiona  of  tho 
oontraot»  and  that  of  the  aggregate  quantity  of  the  dynamite  to  bo  oolda 
the  several  parties  may  sell  only  snoh  proportion  as  is  designated  In  ibm 
ooatrMt^  and  should  sither  sell  in  excess  of  snch  proportioo,  it  riMnld 
pay  over  to  the  other  parties  the  profits  of  such  ezoesss  and  that  a 
oommitteo  to  be  appointed  by  the  parties  to  the  oontraot  shall  fix  the 
prioe  at  which  the  dynamite  nay  be  sold  in  the  states  and  territoriso 
•mbraced  within  the  agreement,  —is  invaUd,  nndor  a  statnto  dedaring 
that  OTory  oontraot  by  which  any  one  is  restrained  from  ozeroisiag  a 
lawful  profsssion«  trade*  or  business  of  any  kind  is  to  that  oztont  Toid. 
Fidoiiii  Pcwder  O^  ▼•  fferemlet  Powder  Co.t  S42. 

C  OlWT&AOXB  ni  BUTBAINT  OF  X&ADB  —  F ATBNT  RlOBia.  <— Hm  faot  timt 

one  of  tho  parties  to  a  oontraot  was  the  owner  of  letters  patent  for 
methods  and  proceeses  of  making  dynamite  will  not  render  valid  a 
tnol^  otherwise  Toid  as  in  restraint  of  trade*  whereby  all  the  pertiso  ta 
tho  oontraot  agree  not  to  be  interested  in  the  manufacture  or  sale  of  dy^ 
namite  except  in  oertain  states  and  territories^  and  that  erea  in  those 
■tates  and  tsrritories  eaoh  of  them  shall  mannfaoture  and  sail  a  esrtaia 
quantity  only,  and  at  a  prioe  to  be  fixed  by  a  oommitteo  to  be  ap- 
pointed. Vulem  Powder  Co.  v,  ffereules  Powder  Co.,  24S. 
§k  OoNTRAor  n  RisTKAiirr  of  Tradb  oahhot  Gin  Riu  lo  a  OAOsaov 
Aonov.  —  The  court  will  leare  eaoh  of  the  parties  where  it  finds  him.  If 
it  was  a  part  of  such  contract  that  if  either  of  the  parties  should  sell 
beyond  a  designated  proportion  of  dynamite  he  would  acooont  to  tho 
others  for  the  profits  derived  by  him  therefrom,  the  oourt  will  not  com- 
pel him  to  submit  to  an  examination  of  his  books,  and  to  aoooimt  for 
MMh  sum  as  may  be  found  due  from  him  according  to  the  provisions  el 
the  oontraot.     Vulcan  Powder  Co,  v.  BeraUee  Powder  Oou,  342. 

■mPBaku*  6;  OoBPORATioNS,  3-5,  13;  Dbbd8,  2;  7, 8;  Bvidxnoi,  4{  Fbaitb^ 
%  S;  IirsiTBAKOB,  1,  8,  7;  I^oxiisa*  3;  Mastmb  axd  Skryart,  1,  % 
MaoBASufB  LiBK,  2;  Plbadinq,  %  7;  Pubuo  Lahm»  3;  RanjOTAiw^ 
9l  11,  12}  Salbb;  Sxbyiobs;  Spboifio  Fbbvobxahobi  Suesttbhif,  I«^ 
YmnHOL  ASD  Pubobabbb,  6,  6,  9. 

CONTRIBUTORY  KBOLiaSNOSL 

9m  Uabtsb  ano  Sbbyart,  17,  18,  20;  MmnciFAi.  Oobfoeasmh^  10^  U^ 

NMLiOBiroB,  1,  6,  6;  WmiBHH^  L 

OONVRRSIOK. 
SeeLABonnr,  t. 

OOKVErAKCBSL 
8io'AaBror«  3-8}  Dnm;  Fsauduudit  OoRvnrAiraM;  HmnAHD  abb  Ws% 
8^  4;  LioBH8%  7|  Mobsoaobb}  Powbbs;  Rial  PBonsTr;  Vmnom  av» 

PmtaHABBB. 

OORPORATION& 

!•  IlUMMIlTl'  FBOM  LlABfLITT  OF  CORPORATION  DOBB  HOT  BXTBirD  lO  AOIB 

nianA  ViRBS.  — The  immunity  from  liability  of  a  corporation  exercis- 
ing a  delegated  authority  for  the  public  benefit  for  a  private  injury. 
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^  lAum  IIm  iamagb  •astained  is  the  remit  of  the  proper  ezereiM  of  the 

^  poirer  or  priTilege  oonfened  by  law»  doe^  not  extend  to  note  thnfe  are 

g  iilBra  frirtt,  or  that  nro  oqniTnlent  to  a  oonfieoation  or  oondemnntion  of 

^  ptuperiy  righto  of  the  oitisen»  nnleae  provision  is  made  for  dne  oompen- 

•atioa.    Eutkon  River  Telephone  Co.  t.  Waierolki  TwmpOoe  ste.  On.,  838. 

iL  DjnLABATSOHs  ov  THB  OvfioBBS  OF  A  CoKPOBATioir  bind  it  only  when 

made  la  tiie  oonroe  of  the  performanoe  of  their  anthoriied  dntiei^  so 

tiiat  saoh  dedarations  oonstitnte  part  of  the  rt$  geakM,    Bfwtmlmg  ▼• 

HiMt,  60L 

&  OonrsAon  Madb  bt  PBOMornns  of  a  Cobporatiov  in  aatioipation  of 

Ms  offganisation  may  be  ratified  by  it  after  its  incorporation,  and  snob 

ntifioation  may  be  inferred  from  acts  or  aoqniesoenoe  on  its  part^  or  tbnl 

•f  its  anthoriied  agents,  as  well  as  from  the  formal  aotion  of  its  board 

of  direetonL    MeArtkmr  t.  Timet  Printing  0<Kt  653. 

4  FluiifOTBB^  C0MTB4CT8  wiTu.  — If  persoDS  engaged  m  proooriag  the 

«ganimtioa  of  a  oorporation  to  pnblish  a  newspaper  enter  into  a  eon- 

tvaot  with  another  person  for  his  servioss  as  adrertising  solioitor  for 

Moh  newspaper  for  one  year,  and  he,  after  the  oorporation  Is  perf eeted, 

^  anters  its  serrioes  pnrsnant  to  his  contract^  with  the  knowledge  of  its 

**  officers,  and  oontinnee  in  snch  servioe  for  some  months,  the  ooiporatioa 

may  be  deemed  to  have  adopted  the  contract  of  its  promoters^  and  held 

^  liable  thereon.    MeArihnr  r.  Tkmu  PrhUing  Co.,  663. 

"         fk  Fbomotbbs'  OoHTBAor.  —  If  A  GoRPOBATioir  ADom  a  Oobtbaot  made 

by  its  promoters,  snch  adoption  cannot  relate  back  to  the  making  of  tiie 

^  oontraot  by  the  promoter;  for  the  oorporation  baring  at  that  time  no 

^  existenoe,  and  no  power  to  contract,  no  act  on  its  part  can  ratify  snob 

^  a  oontraot  as  of  a  date  anterior  to  the  creation  of  the  corporation. 

'  MeArtkmr  t.  Time$  Printing  Co.,  663. 

^         iL  Tbb  Pbopxrtt  ov  a  Ck>BPORATioN  18  A  Tbuct  Fond  for  the  payment  of 
^  its  debts,  in  the  senee  that  when  it  is  lawfully  dissolved  all  its  creditors 

*  are  entitled  in  equity  to  have  their  debts  paid  ont  of  snch  property  be- 

fore any  disiribntion  thereof  is  made  among  the  stockholders^  and  also 
i:  ia  the  sense  that  any  oonTeyanoe  of  the  property  of  the  corporation, 

without  authority  of  law  and  in  fraad  of  existing  creditor^  ii  Toid  a 
I  agpinst  them.    Honpm  t.  Northwedem  Mfg.  Co.^  637. 

IL  Umfaib  SuBsoBiFnoN  FOB  Stock  dobb  hot  Ooii8titutb  a  Trust  Fubo 
for  the  payment  of  ereditors  of  the  oorporation  to  any  greater  extent 
tium  any  other  of  its  assets,  and  whether  the  Issning  of  stook  without 
fff^^'fe'ng  payment  therefor  oonstitntee  a  fraud  npon  creditors  is  to  be 
dotermined  npon  the  same  principle  as  if  the  oontrorersy  related  to 
soma  other  assets  of  the  corporation.     Hotpn  t.  NorihwuUm  Mfg.  Ox, 

687. 

it  Ubfaid  SuBSORimoN  FOB  Stook  cabnot  bb  Rboovbrxd  by  creditors 
•f  the  oorporatioa  when  tiie  oorporation  itself  neTor  had  any  snob  right. 
Heaoe  if  stock  Is  ianied  by  a  oorporation  upon  contract  that  it  shall 
not  be  paid  for,  lis  oreditore  cannot  reoorer  payment  for  snch  stook  on 
aoooont  of  the  implied  promise  of  the  persons  receiring  it  that  each 
payment  will  be  made.  If  the  creditors  bare  rights  of  aotion  in  snch 
a  oase  superior  to  those  of  the  corporation,  they  must  be  bassd  upon  tori 
or  fraad,  aotaal  or  implied.    Hotipm  ▼.  Nmihweatem  Mfg.  On.,  687. 

iL  BoBua  Stook.  ^  A  Obbditob  Who  Sbbks  to  Cokfbii  Patmbbt  fob 
Bonus  Stook  need  not  allege  that  he  belicTcd  snob  stook  to  hare  been 
paid  for  when  he  became  such  creditor,  and  that  he  relied  apoa  the 
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■ppftreat  eapHd  9i  the  corporation.  If  he  laA  knowledgt  of  tt«  v- 
nogOBMBiviultr  which  the  stock  wm  Usiicd,  that  must  b«  pl—did  m  a 
■utior  of  do! eoae.    Hetpetr.  IfcrtkweHetnMAh  Oa^fiXI. 

Ml  Bovus  Stock  —  FuuDDro.  —  AanavKs  Sbskixo  to  Oimo9L  cmi 
HoLDBBa  OF  Bovm  Stock  to  make  payment  thefeCoTv  and  wkum 
daims  were  acquired  after  the  corporation  became  ineohrent^  ahoiold 
■tate  what  he  paid  for  anch  claimi,  or,  at  ieat t»  aver  that  he  paid  aonie 
mhatantiel  conaideraiion.  If  he  bought  op  the  claims  for  a  mere  son^ 
for  the  pnrpoee  ol  speculating  on  the  liability  of  stockholders^  no  court 
would  grant  him  relief.    Ectpm  ▼•  Narlhwuteru  J(fg,  Oa,,  637. 

11«  Bonus  Sroo?c  ^PxBsoKs  Dbauvo  with  a  Corporatkui,  ni  las  A» 
■BNGB  or  Knowlxdob  to  thb  Cohtrabt,  have  the  rif^t  to  aanme 
that  it  has  a  paid*in  c^tid  to  the  amount  which  it  represents  itsslf 
at  haring,  and  if  they  gire  credit  on  the  faith  of  that  repieaentatioi^ 
and  the  corporation  becomes  insolvent^  one  who  has  received  htmtm  atock 
without  making  payment  therefor  may  be  compelled  to  make  such 
payment^  but  it  is  only  those  creditors  who  may  be  fairly  prssumsd 
to  hsTs  relied  upon  the  apparent  amount  of  capital  in  whoso  fnTor  the 
law  will  recqgniss  and  enforce  an  equity  against  the  holdiw  of  Josw 
■took.    iTotpst  T.  Ncrtkwettem  Ufg,  Oo.^  637. 

li»  Im  thb  Oabb  ov  thb  Ibsitb  or  Bonus  Stock,  ah  Equrt  does  not 
li%  in  favor  of  all  the  creditors  of  the  corporation,  entitling  them  to 
oompel  payment  therefor.  Sudi  an  equity  does  not  eodst  in  fnTor  ef 
•  oreditor  whose  demand  accrued  prior  to  such  issne,  nor  in  faror  of  a 
Moditor  whoee  demand  was  thereafter  contracted  with  full  knowledge 
of  the  arrangement  by  which  the  temit  stock  was  issued,  for  one  eaanot 
be  defrauded  by  that  which  he  knows  when  he  aoted.  Hoapm  ▼•  itToriJb- 
teeafem  Mfff'  Otf,»  637. 

lib  Statotb  FoRBioDnro  thb  Issunro  or  Stock  Whub  u  mat  Paid  for 
does  not  create  an  implied  contract  that  one  who  reoeiTe  donnt  stock 
without  payment  will  pay  therefor,  though  it  may  make  onoh  iasae 
void  and  mUra  efm.    Hctpm  ▼.  HorthwesUrn  Ufg,  Oix,  6S7. 

14  OoBroBATB  LiABiLrrT  OP  Stockholdbbs*  Who  mat  BnronoB.  — The  in- 
diridual  liability  of  stockholders  for  corporate  debta  may  he  enforced  in 
n  sequeetration  proceeding  against  the  corporation,  under  chapter  76  of 
the  Qeneral  Statfttes  of  Minnesota,  upon  the  application  of  any  creditor 
who  is  a  party  to  the  proceeding.    Botpm  t.  ycrtkwaiem  UJg.  Om,  637* 

111   OOKSTirOTIOMAli  LlABIIJlT  —  CtoBTOBATB  LlABIllTT  OB  &IOCKHOU«B.  ^ 

Under  a  profision  of  a  steto  constitution  declaring  that  each  stoekholder 
in  a  corporation  shall  be  liable  to  the  amount  of  the  stook  held  by  hin» 
•aoh  is  liable  for  oorporate  debts^  in  addition  to  the  risk  of  losing  ths 
amount  of  his  stock,  though  he  has  paid  thsrefor  in  fnU.  WiUk  t. 
Jfo&on,  626* 

lib  Ibsoltbnct  or  CoBPOBAnoir  —  Bmor  o«  LiABiLiTr  or  Stookboldbbs. 
<— If  a  corporation  is  adjudged  to  be  insolvent  upon  the  petition  ol  its 
trsditoff%  and  %  receiver  is  appeiHted,  who  administers  ita  assete  and  di^ 
tribntes  their  proceeds  among  tiiosi  creditor^  who  ozeonted  relsoass  as 
required  by  stetats^  such  releassa  do  not  aflhct  the  personal  KabiUty  of 
the  stockholders,  if  the  stetnto  dedaree  that  a  release  ozeonted  there- 
■nder  shall  not  operate  to  discharge  any  other  party  liable  ao  anrsty, 
guarantor,  cr  otherwise,  for  the  same  debt.     WUlu  t.  MiAok,  ttS. 

If*  Onb  Subd  bob  tub  Prior  or  Stock  Lhubd  to  Hdc  oakbot  eeetpe 
obligation  to  pay  therefor  by  proving  that  certain  offiosss  ol  the 
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• 

gwpMnHiin  told  him  ttiat  nnh  itoek  had  ha&a  paid  for  by  aaol&ar  per* 

nn»  wilen  1m  fartlMr  prores  that  in  making  tnoh  deeUration  andi 

waa  aofcing  for  ibm  ooiporation  and  olothed  with  anthority  to  apaak 

r«  ti  OoaBnmoMk  $i  Oiurnuoi%  4  Lnn^  4-d|  hauuatoam 

ooarrsL 

Comramn^  4  ImvnonoN,  i;  Jvdqumktb,  % 

00-TBNAHCT. 
laa  DiowBB}  PAmnov*  1L 

00UK8EL 

OOUMTIU 

^  KuMUfr  VM  DvBOBTB  BuooHL— A  oomty  ii  Ml  Ualia  fv  fafik 
MMMid  If  a  drfMsfo  bridga,  in  tho  ahaanoa  of  a  atatatt  tmIJi^ 
liability*  ailhor  aapmaily  or  by  naoaanfy  impllaation.    M^lgd  V 
Widma  Oomdif^  9M^ 
LuBOCTT  warn  KaouonKS  <nr  QmoiBa.— la  tha abaiaa af  a 
liqpaaiBg  liability,  a  aoaaty  ia  not  liablafor  injnriaa  mtnltfaif 
of  ita oOoara ar agenta    Hdgdw,  WkkHa Oamlif,  ^ 
8aa  Snoonov*  St  MoannrAL  Oomtcmsawant  14» 

O0UFON& 
laa  Tan8i%  11,  ML 

OOURTSb 

>AOro.— 8aohalhingaaad!>>brtaooartaaBBolaaial^  aadaoA* 
aaqaaatty  ita  Jadgmoata  oannot  be  anatainod.    Oonaaa  ▼•  Fmpk^  iML 

AnoaasT  jjid  (kjsm;  1|  Oohtbmpt;  CamnrAL  Law*  1|  IkAvmunnr 
€kmrmtAHCMf  2}  Ouabdiah  avb  Wabis  1|  Hiohwath;  IinrAimi  Jua** 
■■■m  JuaauMonoa;  Ijoaao^  9;  MaooAan'a  Lna*  %  FUABiva^  U| 
Ifiim  %  h  BtJmnm,  %  17. 

ooysErANT& 

flaa  IM*'*!^**^  Ql 

OBKDITOR'S  8UIX. 

Bbwiiiiiiiii  Tamfii.  —  If  tha  atatnta  of  a  atata  proridca  that  wbaa  ptopaity 
parchaaad  by  tha  dabtor  ia  oonToyad  to  a  third  paraoa,  witii  intant  to 
iafiaaii  tha  oradHora  cl  anoh  debtor,  a  tniat  ahaU  reaolt  in  faror  of  aaeh 
araditofa  to  tha  eatent  that  auiy  be  aaoeaaafy  to  aatwty  their  damaada. 
thay  aaiy*  if  reaideata  cl  tha  otata»  proaeenta  aa  aatioa  to  eaforoa  anoh 
traal^  withoot  firrt  obtaining  jndgroent  on  their  demandv  if  their  debtor 
Ii  a  aoa-reaident  of  the  state,  and  haa  no  property  therein  whtoh  can  bo 
appropriated  to  the  Mtialaction  of  tiM  debt  by  legal  pfonaailmga  Otm^ 
anfv  Ta  iTovofvit  oou« 
AM.  at.  Kar^  Vob  XXXL— 01 
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CBIMB. 
Bm  Libbli  2;  7,  8. 

CRIMINAL  LAW. 

L  fhnuoi  m  LA'Wi^— Pbmmdtioiui  vubbe  Wshb  Law  «o  m 

BOOnou  —  A  itetato  d<ol>ring  Uiat  no  gnuid  jary  ahall  h«ra«ffe«  bem^ 
aoo«d  or  nqnind  to  attand  th«  nttings  of  any  diatriet  oovut^  nak» 
«rd«rtd  by  th«  Judgo  thereof  and  providing  for  proMontuMia  by  iadiet- 
OMot^  apfAios  to  the  proaeoafcion  of  orimea  aUe^ad  ta  h»7a  baan  aos* 
mittad  prior  to  ita  enactment.     In  n  Wright,  94 

%  OnmoBiTUTXoiiAL  Law.  —  Paosicvtioh  bt  InvoucAnoVv  inatead  af  by 
iBdletaaiil^  la  not  a  danial  of  dna  prooeas  of  law.    /«  ra  WHgM»  M* 

&  Laws  abi  bz  Poct  Faoto  if  they  make  an  act  oriminal  wbioh»  wbea  fk 
waa  oommittad,  wae  innooentp  or  aggr&rate  a  orima  and  maka  it  grealar 
Ibin  whan  oommittedt  or  ohange  the  panishment  and  maka  it  graafar 
Ikin  tkal  anaazad  to  the  erime  when  oommittad,  or  altar  the  mlai  cf 
•fidanaa  to  aa  to  raoeiTe  leea  or  different  testimony  than  that  reqnifad 
al  tlma  of  the  oommiation  of  the  offense  charged,  or  otherwiaa  alter  Ika 
dkMilioB  of  tha  aaenaad  to  hie  diaadTantaga.    Imrt  Wfigkt^%L, 

4  lUwi^  as  Foot  Faoiow-*So  Fab  ab  Mbbb  Moms  ov  Pboobdvbb  era 
•ooaMTBadt  a  pvty  hBi  bo  mora  right  ia  a  ariminal  tbaa  io  a  aivfl  aatiaB 
to  iaaiat  that  hit  oaoaa  be  diapoaed  of  under  the  law  io  loroa  whan  tba 
Mttobomvaitlgatediiohargadtohavatakanplaeek    liifv  WrigM^^ 

&  Maucb  Imvubd  vboh  UtB  ov  Dbad&t  WBAK>v.-*Tha  law  iai^Uai 
BieBea  from  tha  oaa  of  a  deadly  waapoa«  vnlen  there  ara  eoaaa  airra» 
atancat  of  BiitigitioB  or  azenae  in  tha  aaaa.    Sf/tiB  «.  Jathom,  890L 

4  AuBi,  Pboof  OB,  MUST  BB  Clbab  aho  CoNyiKGiNO.  —  The  aTidenoe  leHad 
on  to  eatabliah  proof  of  an  aUbi  moat  be  anfficiently  dear  and  eonvtneii^ 
to  aatiafy  the  Jnry  that  tha  preponderanoe  af  the  evidenae  la  in  faTor  af 
Hm  qM;  bnt  it  need  not  be  aaffident  to  ramovo  all  leaaonabla  daabt 
thareof .    SUmU  t.  JadBtom^  890l 

H  Oomnonov.— A  plea  of  guilty  by  or  Tordiot  againat  ono  ueoB^ad  ef 
frina  la  a  convictioiu     WUmoA  t.  Htmel,  738. 

9m  Amavia;  I|  Bmbiblbmbht;  Bxtraditioii;  Falsb  iMnuaoRHBHi;  % 
jMiumrnxam^  %%  Laboihtj  Rewards;  Shzpfino;  Scatb^  %  Staivii^ 
%  lt|  TuAi^  IL 

OROSS-BTLL. 

laa  SQum;  1}  Plbamboi  8. 

CUSTODY, 
laa  Ezaounojr*  8. 

DAMAGES. 

1.  iBJUsr  to  PtAnmrr^a  Fsbunos  may  be  Inclnded  aa  aa  aleoiaBt  of  Au» 
agaa  ia  aa  aotioa  for  nuJoag  a  falaa  atatemant.  tha  cfieot  of  wkiok  waa 


to  dapriva  him  of  employment.    Lo/mbard  ▼.  Taaaw^  688. 
t,  "'Smabt-iionbt**  as  Sxbmplabt  DamaqiBi  or  any  damagaa  bgr  w^ef 

panishmant  meraly,  oannot  be  reooTored  in  any  oaoa.    Damagaa  to  bo 

awarded  mnat  never  ezoeed  ooropenaation  for  tba  injury  daaa^    Av» 

ceMM<  T.  WOooat,  680. 
81  SzaaPLABT  Damaois  —  Ruli  bob.  —In  oaaes calling  forazemplaiydaaK 

age%  only  auoh  an  amoant  can  be  reooTctedas  will  fairly  aompaaaate  the 
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fwly  Mtllled  lo  liirak    •'SiiMri^iiMMey'iB  ftddltlon  to  Mi  iwm«k  bt 
bj  way  9i  prntthmwit  for  Hm  wioi^^  dMM»    Bkiifmmmi  ▼• 


C  DiMAaM  n  Aonos  vob  Dbaxb  bt  Wiovgvijl  Aar  of  DsiaHSiAirr. — Ib 
ta  aAfeiMi  for  tho  dtftUi  of »  peraon,  eaoiod  by  tho  wimgfal  aofe  of  tho 
dttettduit^  tbo  bMia  ol  reooTory  Is  iho  proof  ol  poenniary  d«nag%  and 
BO*  tto  praof  of  Hm  doatiiy  oavaod  by  iho  wrongful  or  Mgligtnft  aol  of 
tbo  dofondani.    JT/qpoeA  ▼.  Domald.  MM. 

i^  Puunnio  ni  Kiououiai  OAam,  —In  an  aotfon  by  a  faftbor  to  rooofor 
danagoi  for  tbo  doath  of  his  minor  son,  oanaod  by  n^gUgonoo^  n  gonoral 
allogation  of  damago  ia  anffioiont  to  anihoriaa  tba  roooTory  of  tnoli  daan- 
agaa  aa  aatarally  and  aanally  flow  from  tbo  doatb.  Otmm  t.  Mmmkh 
ML 

§m  Amavu;  4  BMnmr  Douabk,  S^;  Bvn>Bfo%  i|  FAin 
UMm  IiTAMia;  LnsKisr;  Libiii»  7t  6}  PuAiMura»  4 
RaiLiOAW^  h%l,9, 10,  18»  19,  26}  Riuft  PMnmr.  7| 
d|  TBlmbavb%  %  Tbi4L»  i;  6}  Watu%  flL 

DATS  OF  ORA0& 
SooOuoKfl,  L 

BXATH. 
floo  Liouia^  IL 

DSBIOB  AND  ORBDITQR. 

!•  FATmn— AmiOATioH  or.  — A  poraon  indebtad  mt  atparata  and  dia* 
liaot  aooonntt  baa  tho  rigbt  to  bare  bia  paymenta  applod  to  aaob  aaoonnt 
•a  bo  abaO  diraot  A  oroditor  rooelTing  tho  monoy  witb  anob  dbootta 
ia  bound  to  gWo  orodit  aooordingly;  but  if  a  paymont  la  mado  wHbovl 
diraetion  aa  to  ita  applioation,  tho  oroditor  aniay  apj^y  it  to  a^y  dabldno 
Um  at  tba  timo  flrom  snob  dobtor.    Pertd  ▼.  Oooptr^  S06. 

Wk  Famma — Impubd  Appuoatioh  of.  —  It  la  not  alwaya  niaatmry  thai 
m  dobtor  oxpreaaly  diroot  the  applioation  of  a  paymont  nuido  to  Ua 
«aditor,  and  If  from  tbo  otronmatanoea  bia  pnrpooo  may  bo  oloariy  la^ 
fliad»  tba  oraditor  ia  bonnd  to  regard  it.  When  a  creditor  obiaH  tbal 
hia  dobtor  owoa  bim  npon  two  eeparato  domand%  ooa  of  wUdb  ia  a^ 
■Ittad  and  the  other  diapnted,  a  paymont  nuida  by  tto  dobtor  wffl  bo 
ptaaamady  In  tba  abaenoo  of  eridenoe^  to  bo  nmdo  npon  tbo  danmnd  a^ 
ttittad»  rather  than  npon  tho  one  diapntod,  at  tba  timo  of  amkteg  anob 
fayamni  8o^  alao^  aa  nndoeignatod  paymont  will  bo  appUed  to  as  bi- 
tmaatbaaitna  donumd,  rather  than  to  one  not  bearing  inteteal  Btn$ 
w«  OpofMi%  SD0L 

AMUommiT;  Bamka,  l-IO;  OoRFOBATion^  6-Ol  11, 12;  16;  OuimiMili 
8oir;  Bnomma  Asip  ApiiiFiBnuTOBa,  S{  Feaudouit  OunrBii 
Bonana  avp  Wwn,  4i  SuBamRip,  t, 

DB0ED8NT  BSTATBS. 
laa  KnooToaa  ahd  ADiniiianuivoM^ 

DBCLARATION& 
flea  CouoBATiOHfl^  2;  17;  SviDBfo^  1|  Will%  i. 
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'     DEEDS. 

1.  W<OBi»  nr,  guffiuimw  vo  Comnnr  EarAm  n  LAnx  — TIm  foHowlig 
words  in  a  deed  from  »  granfcor  to  a  grantee,  made  in  ocMuiderattoa 
•C  loTO  and  aflectioo,  are  tnffioient  to  oonyey  an  eetate  in  tbe  land,  and 
•parale  to  convey  enoh  an  estate,  and  do  not  create  a  oopartnenhip  be- 
tween the  parties  thereto:  '*  Do  gire  and  release  unto  him  so  mneh  Und  at^ 
along;  below,  and  abore  the  mill-dam  npon  my  land,  known  by  the  name 
cl  the  Mill's  Old  Dam,  and  adjoining  his,  as  will  serve  for  the  purpose  of 
cutting  a  raoe,  and  for  waste-way  and  mill,  all  oonTenienoes  in  putting 
np  same  and  lumber-yards,  also  free  ingress  and  egress  to  and  from  sud 
nill  or  pond  through  my  lauds,  and  also  of  backing  water  npon  my  land 
to  the  height  of  thirteen  feet  live  water,  and  all  the  privileges  ci  said 
aiill  two  thirds  of  the  time,  reserving  to  myself  one  third  part  of  said 
■liU  after  paying  one  third  part  of  whatever  amount  it  may  cost  him  in 
jmtling  in  operation  said  mill**    Jordan  v.  Ifeeee,  869. 

iL  Sumuuiior  or.— No  precise  technical  Words  tee  required  to  be  used 
in  n  conveyance  of  real  estate.  The  use  of  any  words  whldi  amount 
to  a  present  oontraot  of  bargain  and  sale  is  sufficient.  Whatever  may 
he  the  inaccuracy  of  expression  or  the  inaptneas  of  the  words  used  in  the 
instrumeni^  the  courts  will  give  effect  to  it,  if  an  intention  to  pass  the 
title  can  be  discovered  therefrouL     Harlowe  v.  HmdffinBt  21. 

%  DiLiTEBT  or  Dbxo  bt  Agkitt  or  Gbantok  Valid  whsh.  —  Where  a 
deed  is  drawn  up  by  the  grantee,  and  sent  to  the  grantor  to  be  executed, 
with  directions  to  record  it»  the  recording  officer,  when  the  deed  is  de* 
Uvered  to  him  pursuant  to  such  directions»  becomes  the  agent  of  the 
grantee,  and  such  delivery  gives  the  deed  full  foroe.    Prigwm  v, 

4  Iv  A  Qbhkkal  DaKniFTioir  n  FdLLowiD  bt  a,Clau8B  Suioidio  up 
Hm  Intentioa  of  the  parties  as  to  the  premises  opoveyed,  such  elauss 
iMie  a  eontrdlling  effect  upon  all  prior  phrasss  used  in  tbe  desorip* 
.  tieo*    Plummer  v.  Qfrnld,  667. 

&  BouNDARixa  —  NoBXH.  —  If  land  intonded  to  be  oonveyed  is  described 
in  a  deed  as  commencing  at  a  point  on  the.  northwesterly  line  of  ^ 
VL  Streeti  distant  125  feet  north  of  the  northeasterly  line  of  Foqrtii 
Street^  and  mnning  thence  northesstorly  along  said  northwesterly  line 
;  ef  H.  Street  25  feet,  and  extending  back  from  JBL  Street  75  ieet,  the  word 
*'  north  **  must  be  construed  as  meaning  due  north,  and  the  place  of  com- 
mencement must  be  ascertoined  by  finding  a  point  on  the  northwest- 
erly line  of  H.  Street,  which  is  125  feet  due  north  from  a  point  on  Fourth 
8treet|  thongh  such  point  is  Ism  than  125  feet  from  the  comer  of  H.  and 
Fonrth  strsets.    Currier  v.  iiTe/seM,  239. 

%k  ONfanMOATioB  McaKLT  NoMi|f^  sou  NOT  CoxvirruTB  Gbabtbb  Fuft* 
CBA8BE  roR  Valub.— A  grantee  of  valuable  property  for  a  merely 
Bominal  money  consideration  actually  paid,  but  where  all  the  oircum- 
•tonces  attending  the  transaction  are  indicative  of  a  gift»  is  not  a  pnr» 
chaser  for  a  valuable  oonsideration  within  the  meaning  of  the  recording 
BCt»  and  his  deed,  although  recorded,  conveys  no  title  as  against  a  prior 
ureoorded  deed  of  the  same  property.  To  oonstitote  a  grantee  a  pur- 
ehaeer  for  value,  the  consideration  of  the  grant  must  be  not  only  good, 
hnt  valuable,  in  the  sense  that  a  fair  equivalent  is  given  for  the  property 
granted.  Where,  therefore,  the  owner  of  a  farm  worth  twenty  thon- 
aand  dollars  conveys  it  to  hid  wife,  and  six  years  aftor»  and  before  the 
former  deed  is  recorded*  conveys  it  to  his  daughter  by  a  deed  reciting  a 
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Moaiderailoii  of  ten  dollan  and  the  annual  payment  to  the  grantor,  dnr* 
lag  his  lifetime^  of  the  entire  net  prooeeds  of  the  farm,  and  of  one  third 
€f  eneh  prooeeds  to  his  wife  daring  her  lifetime  if  she  enrvived  him,  and 
•f  one  third  thereof  to  another  daughter  for  the  same  period,  and  of  one 
half  of  snch  prooeeds  to  her  after  the  death  of  both  parents,  giving  to  the 
grantee  power  to  sell  the  property  after  her  mother's  death,  the  nse  of 
imo  half  of  the  prooeeds  to  be  given  to  her  sister  daring  her  life,  the 
grantee  under  the  seoond  deed  is  not  a  subsequent  pnrohaser  for  value 
within  the  meaning  of  the  statute,  and  her  deed,  though  first  reoorded* 
b  BO  bar  to  an  action  of  ejectment  brought  against  her  by  the  suocessora 
in  interest  of  the  grantee  under  the  first  deed.    Ten  Byek  v.  WUbeck^  809. 

t.  OOKTAAOT  or  MaBRIAOB  VaLUABLB  Ck>N8TDBBATI0II  fOB  DbBD,  AVD  MBBD 

VOT  BB  IH  Wbitino  whbn.  —  A  ooutract  of  marriage  ia  not  only  a 
good,  but  also  a  valuable  oonsideratioB  for  a  deed.  And  where  a  deed 
reoites  that  the  consideration  thereof  is  the  promise  of  the  grantee  to 
marry  the  grantor^  and  ia  drafted  by  the  grantee^  and  sent  to  the  grantor 
for  ezecution,  it  is  not  necessary,  in  order  to  render  the  consideration 
•nflicientk  that  there  should  be  a  written  memorandum  of  the  oontraot 
of  marriage  signed  by  the  grantee.     Prignon  v.  Datutat,  914. 

i^  Yaliditt  or,  not  ArrBOTBD  bt  ANTTHma  that  mat  Hafpbv  At- 
TBB  R8  BzBOunoir.  —  When  a  deed  is  executed  upon  a  good  and  valid 
ooosideration,  the  transaction  is  oomplete,  and  the  deed  will  be  unaf- 
leeted  by  anything  that  may  happen  thereafter.  Where^  therefore,  a 
grantee,  at  the  time  of  the  execution  of  a  deed  to  her.  In  consideration 
•f  her  promise  to  marry  the  grantor,  is  unaware  of  the  intention  of  the 
grantor  to  defraud  his  creditors,  the  fact  that  she  becomes  aware  of  such 
Irandulent  intent  before  she  complies  with  her  contract  of  marriage  la 
not  sufficient  to  avoid  the  deed,  since  the  consideration  for  the  dcwd  la 
tiie  agreement  to  marry,  and  not  its  actual  consummation.  Prigtum  ▼. 
Dauuat,9l4. 

iL  UiTBBOOBDBD  CoNTBTAiiOBa  ABB  Valid  agaiust  all  persons,  except  subao- 
quent  purchasers  and  mortgagees  in  good  faith  and  for  a  valuable  con 
■{deration.     Wamods  v.  Hcarhw,  209. 

ICL  UVBBOOBDBD  Ck>ir VBT ABGBS  ^  SUBSBQUBNT  POBOHASBBfl^  WhO  ABB  NOT. 

^  One  who  brings  and  successfuUy  maintains  an  notion  to  have  the  de- 
Imdant  declared  to  hold  property  In  trusty  and  to  compel  a  conveyanoa 
Hereof,  la  not  a  subsequent  purchaser,  and  no  title  he  may  acquire  by 
rirtue  of  the  judgment  in  such  notion,  and  a  conyeyance  made  pursuant 
thereto^  can  have  precedence  over  an  unrecorded  conveyance  made  by 
ttia  defendant  before  the  suit  was  brought.     Wamock  v.  Harhm,  209. 

IL  Dbbd  Subjbot  to  Mobtoaqb  —  Erracrr  or.  —  When  a  conveyance  of  an 
•ntire  estate  Is  made^  subject  to  a  mortgage,  the  grantee  takes  only  the 
equity  of  redemption,  in  the  abeence  of  specifloations  in  the  deed  or  d 
proof  athmde  to  the  contrary.    Stepheru  v.  Olay,  328. 

1&  ABUONMBirr  or— Rboobd  aa  Bvidbbob.  ^  When  the  record  of  a  deed 
is  offered  in  evidenoe  by  consent*  and  the  record  shows,  immediately 
following  such  deed,  without  any  space  or  lines  intervening,  the  follow- 
ing: "  Assignment  — >  I  assign  the  within  to  Elisabeth  Graham,  for  valua 
looeived  of  her,**—  followed  by  the  signature  and  acknowledgment  of  tho 
grantee  named  in  the  deed,  both  instruments  purporting  to  be  acknowl* 
adged  before  the  same  officer  the  same  day,  the  record  of  both  being 
apparently  in  the  same  handwriting,  and  with  but  a  single  flle*mark  for 
the  record  of  both,  the  record  of  the  assignment  ia  admissible^  in  conneo* 
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ti4M  wMi  lU  raaoid  of  Ihe  deed,  f or  tho  pupoM  of  thofvlng  wIm*  tt« 
awignmont  nfoni  lo^  and  that  in  ImI  il  was  Indonod  on  fSbm  dood,  aai 
Ibftt  il  frfomi  tiiorolo  and  to  tho  land  ihonAi  doaeiihad.  IteiBHO  t. 
Bmd^ku.  SI. 
IIL  AaaiGiiMBKT'  of.  —  An  awgnmont  in  the  following  vwdi^  ''I  mm§^  iho 
within,  for  Talne  rooeiTod,"  indonod  npon  and  iMBMdiataly  loUowing 
tiM  words  of  a  dood,  and  daly  aoknowlodgod  and  ligBod  bj  tho  fnuatao 
■aoMd  tfaorofai,  is  snffioiont  to  root  tho  titlo  to  tiM  laaddsaoribod  in  <ko 
dood  in  tiM  aodgnoo  nanod  in  snoh  aoiignnont.  Smkwt  r.  Mwifftatf 
tl. 

8io  Bnimrai^  9$  Veaob^  S;  LmiTATimni  ov  AomiM^  %  Im 

McuaoAon^  l-^i  Rial  Paonnrrt  % 

DS  FAOTOl 
floo  OovBTB;  Owwixaaa,  L 

DEFINmONSi 

«*  Aoooptanoo.*    lUlrcpoUtam  NaL  Bank  w.  Jamm,  4aL 
"  Aoqniring,  pooiSBiin^  and  protooting  proper^,* 


«' All  tho  oTidonoo.*    OomuM  t.  Peopfe,  SSa 
**At  tho  timo.*    McNuUa  w.  Lotkridge,  90. 
'*  Aastralian  baUot  systom.*    AUm  r.  Oln»»  ^OL 
Fraud.    MeteaV^.  Hart,  122. 

Heirs."    Jurdam  ▼.  ^eeo^  869. 

I  Aasign  for  ralne  reooivod.*    HarUme  ▼.  ffntfgkm^  fl« 

Life  lease."     WMk  t.  L<md<m  Aamr,  Oorj^,  79L 
Proximate  oauae.    ^onsolei  t.  Chihetion,  17. 
JR€9pondetU  wpmior,    McNuUa  t.  Lochridge^  SQip 

Shoot.**    People**  OaeOo.^,  Tgner,  438. 

Shooting."    PeapU^e  Ohm  Oo.  t.  Tffmer,  4S8. 

Smart-money."    Btmffveaaud  ▼.  WUeom^  SSa 

•*8pooiaL"    (Mooffo  ete,  I^pOo.T.  TUierinffUmt  S8. 

*^Throogh  Joint  mtes."    Bm-Ungttm  etc  M'g  Oa.  v.  il^  477. 

*«Wora  arroetod  nnd  lodged  in  jaU  to-day  on  ohaf|0  of  fkiflw* 

Ftaier.76. 

DB  JURB. 

SeoOmaiBi^  L 

DKLIVBRY. 
Bamx%  8|  Dwrnsm,  S;  NMoruaui  ImBmoHn^  ]» 4 


•I 


DSMUttBER. 
Bso  PiAABar«i4flL 

DEPOT. 

Bso  JhLAJTD,  h  RAIUtOADi^  %  17*  lii 

DB80BNT. 
Wills.  —Ik  m  Absktob  ov  a  Valid  TwAimiTABr  DiMOmww  iy  • 
testator  of  any  part  of  hit  estate,  it  Tests  in  his  Mr  aa  law.  MtUem^ 
keimer  ▼.  Bauman^  29. 
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DEVIS& 

— >IiifxnBATnn  Twm  Vwm  Bsnchdiai.  hmamn  nr  Hbib  sa 
Ii4W.  •»  When  •  b«qn«tl  it  dMUured  upon  its  fiM  to  W  vpon  tm/tk 
Imli  M  Hm  lM>itor  hM  otiierwiM  signifitd  to  th«  doHoM^  1m  takes  mm 
hwidiokl  intarwti  and  if  the  tnuto  an  not  aoilioieiitlj  ddbiad  bjr  Iho 
willy  or  oHmt  writing  idontified  as  part  of  ii^  tho  eqnilablo  intwtat  goio 
to  tlio  lwii%  or  next  of  kin,  as  property  of  Iho  dooeaeod  not  diipoood  of 
bf  tlM  wOL    HMmhdmm-  t.  Bammam^  S9L 

800  SnonoM  A»B  ADMiHisnuTOB%  1|  nmmt  ^ 

DIRBCTOBa 

BeO  COKFO&ATIOHfl^  IL 

DISBARMSirL 
Beo.  AnoBKET  avd  Oum;  4-7. 

DISCRIMIKATIOK. 
lit  SLioffiDirib  1}  BtArvrm,  H 

DISMISSAL. 
See  AppBALk  1^ 

DISSOLUnOK. 
Beo  fviimoriOHs,  6^  6;  PAvrviBanr.  % 

DISTRIBUTIOK. 
See  Pabtitiov,  & 

DrrOHBS. 
iio  Ihumra;  Watxbs,  S^  l^ia 

DIVSRSION. 
Beo  Watoi.  4-10,  IB,  Ik 

DOCKS. 

800  BinNBKT  DOMAIV,  ti 

D00& 
Boo  ICunoiPAL  OoBPOBAnon^  4, 

DOMIOHJL 
Beo  Imoutom  ahb  Adm ivmRATOi%  %  Tazh^  1. 

DOWER. 

].  hnmMitm  BnsT  ov,  Ditbatid  bt  PABrmoB  Balb.  — Hm  oilibi  of 
a  hnebaad  who  aoqniree  title  to  land  ao  a  tenant  in  oommon  witk 
othora  k  enbjoot  to  the  paramoant  right  of  Us  ot^tonants  to  demand 
partition.  His  wife's  right  of  dower  theroin  ii  therefore  sabordinato  to 
that  paramonnt  right,  which,  when  enforoed  by  a  sale  made  nndor  a 
doereo  of  the  oonrt,  defeats  her  inchoate  right  of  dower  in  tfao  lan^ 
aKhongb  she  was  not  a  party  to  tho  aotion  for  partition,  JMlif  ▼• 
vtooBT.  oOoL 
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t.  EmBor  Off  Coir?Br Airos  bt  Husbahi)  to  Thxu>  Pntsmr  boobb  K4»» 
TiTiOK.  —  Where  a  baaband  holdiog  land  as  a  tenaat  in  ««*"■*«■»,  i» 
which  his  wife  haa  an  inchoate  right  of  dower«  oonTeja  his  inl 
lo  another  penoo,  and  the  land  ie  thereafter  eold  mndar  a 
ooart  in  an  action  for  partition  to  which  the  hnaband  ia  a  partj^  \mk 
aot  the  wife,  each  right  to  dower  ie  defeated,  not  beeanae  the  hnihand 
WM  not  tiie  wife's  repreeentatire,  bat  by  the  ezeroiee  d  tha  ri|^  «l 
partition,  which  wai  paramount  to  it.  The  wife  was  aol  a 
parfy  to  aaoh  action.    HoUe^  t.  Ohver,  883, 

See  Rbal  Pbopbrtt,  L 

DBAIN& 
1m  Hbobwats;  JjxmmM,  6;  Muhigepal  CoBfOKAnm%  ti 

DUE  PROCBSS  OF  LAW. 
See  GBOuvaL  Law,  2;  SrATonn^  lU 

BASEMENXa  ^ 
See  SjioncBiiT,  1;  Liobii8%  1;  Raiuoaim^  flL 

BJEOTMENT. 

L  BTaonmrr  will  Ln  ovlt  iob  Thimos  whereof  poesesnon  may  W 
liTered,  and  it  will  not  lie  for  a  mere  license^  an  incorporeal 
ment,  right  of  way,  or  an  easement.     Hancock  T.  MeAvotg^  774. 

•i  Ejvotxsnt  iob  Right  of  Intbbmiht  ni  Bubial  Lots.  — The  lol—ifa 
right  of  sepnltare  in  the  bnrying-gronnd  of  a  cemetery  oorporatioii 
Ject  to  its  regulations  ii  a  mere  license,  and  will  not  snpport  aii  \ 
ejectment.    Baneoek  ▼.  MeAvop^  774. 

See  Dbxds,  6;  EQarrr,  L 

ELECnOKS. 

L  OoHflTiTUTioNAL  Law — Pabtt  Hbadingb.  —  A  statvte  prescribing  Ifca 
form  and  contents  of  ballots  to  be  Toted  at  an  electioa,  and  prorid- 
ing  that  a  cross  shell  be  stamped  opposite  the  name  of  every  eandidsts 
intended  to  be  roted  for,  except  that  the  namns  of  political  parties 
which  hsTe  filed  certificates  of  nominations  made  by  them  may  be 
printed  at  the  head  of  all  ballots,  end  a  person  intending  to  rote  for  sll 
tiie  candidatee  of  any  of  such  parties  may  stamp  a  oross  opposits  the 
name  d  such  party,  and  shall  then  be  deemed  to  hare  Toted  for  sU  its 
nominees,  ii  unconstitutional  in  so  far  as  it  permits  the  namee  of  pcliti* 
esl  partiee  to  be  so  printed  and  their  oandidatee  to  be  so  roted  far, 
because  it  is  an  attempt  to  disoriminate  against  oUsans  of  voters  not 
belonging  to  any  of  such  parties,  by  subjecting  them  to  the  altematifa 
of  disfranchisement,  or  of  casting  their  Totes  upon  more  burdensosM 
oonditions  than  are  imposed  upon  others  no  better  entitled  to  the  frat 
and  nntraromeled  exercise  of  the  right  of  suffrage.    Maion  t.  Btowm,  tt 

&  AvBTBALiAir  Ballot  Law  —  Ibbegolabitt  nr  Ballots,  whbn  WAzna 
— When,  under  election  laws,  public  officers  are  intrusted  with  the  prsp* 
aration  and  form  of  ballots  to  be  used,  and  ample  proriaioii  is  auda 
f6r  the  correction  of  errors  therein,  either  by  a  oandidate  or  other  elec- 
tor before  the  election  is  held,  any  objection  to  irregularities  in  the 
form  of  the  ballot,  or  to  the  presence  thereon  of  a  name  not  entitled  la 


Index.  986 

^  h%  Hmn^  hhuI  be  regarded  m  waived  by  a  nandidate,  after  tbe  eteoHoa 
hm  been  held  and  eiibh  balloie  have  been  voted.    AUen  ▼.  Olyim,  304. 

H  AvsnuuAM  Ballov  Law  ^Ballots  with  Cross  at  Hmad,  bow 
OommD^ERROiiBOUi  PLAonia  ov  Oamdidatx.  —  When,  ander  the 
Anstraliaii  gjMtmm  of  TOfeing,  the  name  of  an  opposing  candidate  is 
eRonoonsly  placed  npon  a  ballot  prepared  by  public  officers,  all  such 
baUote  oast  with  a  oroas  at  the  head  thereof  will  be  ooanted  for  such 
ondidate,  and  it  will  not  be  presumed  that  the  eleotor  casting  such  bsl* 
lot  does  not  wish  nor  intend  to  yote  for  any  candidate  for  that  partionlar 
office.    AUen  r.  Olynn,  804. 

C  Mrbod  of  Voting  gNDKR  **  Australiait  "  STSTnt.  ^  Under  the  **  Ans* 
traliaa  ballot  ijstem,^  an  elector  desiring  to  vote  an  entire  ticket  need 
oaly  p«t  a  cross  at  the  head  of  the  ballot;  but  if  there  is  a  single  candi* 
date  oa  the  ticket  whom  ho  does  not  wish  to  vote  for,  he  mnst  omit  tho 
«rosB  at  the  top^  and  place  it  opposite  the  name  of  every  candidate  Toted 
ior^  in  order  that  his  ballot  may  not  be  connted  for  the  candidate  falling 
voder  his  displeasure.    Attenr,  Qlynn^  SOA 

ft  Xbbou  of  Pubuo  Offioiss  in  Painting  Ballots  will  mot  Intiu* 
SATR.  —  When  the  election  laws  provide  seyere  penalties  against  pnblio 
offioers  for  Tiolations  thereof  a  failure  of  such  officers  to  pubUsh  the 
Barnes  of  candidates  as  required,  or  error  in  printing  their  names  under 
the  wrong  party  title,  will  not  necessarily  invalidate  the  ballots  so 
printed  and  yoted  at  an  election.     AUen  t.  Gignn^  30A 

A  BuM»t  or  Public  Offionbs  will  not  Ivvaudatn.— Whilo  eleotUNi 
laws  are  mandatory  in  the  sense  that  thoy  impose  a  duty  npon  those  who 
oomo  within  thoir  terms,  yet,  when  public  officers  are  intrusted  with 
the  preparation  of  the  ballots  yoted,  the  election  will  not  be  invalidated 
because  of  erery  departure  on  the  part  of  such  officers  from  the  term* 
of  saoh  laws.    AUen  r.  Oljfm^  804. 

%  XuBonoN  Ck>NTJB8T  — KiOHT  TO  UoLD  OYSR. »  Ou  thc  trial  of  an  electica 
oontesti  pure  and  simple,  the  right  of  the  oontestor  to  hold  over  under 
an  appointment  to  the  office  in  dispute  will  not  be  considered,  AUen  ▼• 
G^n,  90i. 

8m  OoNgnTirnoH8»  4-6;  Riwards,  1,  2;  Statu,  1;  SrATurn,  18-201 

ELBCTBICITT. 
8m  Railroads,  29,  80;  TiLBPHomB^  h 

EMBEZZLEMENT. 

It  A   SlRTANT   RlOBIYIS  MONRT  FROM  THB  SaLR  OF  GoODS  OF  RIS  MaS- 

TRR  and  drops  it  into  a  money-drawer  of  a  cash  register,  having  an 
intent  to  appropriate  it,  and  slips  it  into  the  drawer  for  his  own  con* 
▼enienoe  in  keeping  it  for  himself,  his  subsequently  taking  it  from 
the  drawer  and  appropriating  it  to  his  own  use  is  not  larceny,  but 
•mbesilement;  nor  is  the  fact  that  the  money  had  been  furnished  by 
the  master  to  a  detective  for  the  purpose  of  making  the  purchase,  and 
tiiereby  fastening  the  crime  on  the  servant,  make  his  offense  any  less  an 
ombenlement*    OommonweaUk  ▼•  iZSyon,  080. 

EMINENT  DOMAIN. 

L  BlMBWAn— Priyatr  Propirtt  cannot  br  Takrn  for  Pritatr  Roas^ 
«-  A  ooBstitntional  provision  authorising  the  taking  of  private  property  for 
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^blio  1IM  prohibiti^  by  tmpfieation,  tbe  taking  nH  prirato  piupwt^  for 
way  prirate  ttse  whaterer  withoat  the  oonsent  of  the  owner.  Uto  ee- 
tablUhment  of  a  highway  orer  the  land  of  one  pereon  for  tho  meve  eon* 
venienoe  of  an  adjoining  owner  la,  therefore,  prohibited  b/  impliaatioB 
by  raeh  oonatitutioaal  proyidon.     Bkharth  ▼.  Wo(ft  601. 

%  Lajtd  Owheo  bt  Railboad  OB  Gab  Ck)MPAiiT  mat  bb  Takxit  bob  Whabi 
PvBPOSBS  invDXB  Kbw  Yobk  Gonsoubatiob  Aor.  —  Althonffh  prop- 
erty devoted  to  one  public  nee  will  not  be  regarded  as  snbjeoi  to  the 
right  of  oondemnation  for  another  poblie  nee,  nnleea  the  etatnie  plainly 
grants  snoh  rights  it  la  not  necessary  that  the  statute  should,  in  tenns^ 
80  enact,  but  it  is  snffioient  if  the  right  is  conferred  by  neceasary  impli- 
eation  from  the  language  used.  The  New  York  onosolidatton  aot  eon- 
taina  a  enffioient  grant  of  power  to  include  in  oondemnatian  prooeodings 
ptopet'iy  of  tiie  nature  therein  deeoribed,  eren  when  owned  by  a  rail- 
road or  gas  company,  and  nsed  by  it  for  landing  freight  or  other  prop- 
erty; and  it  is  not  necessary,  in  euch  proceedings^  to  show  that  tlio 
property  to  be  taken  la  needed  for  the  purpose  of  building  any  partiea* 
kr  pier,  dock,  or  bulkhead,  if  it  be  required  to  carry  out  tiw  genenl 
plan,    im  rt  Hofor  qflfop  Tork  dc,  825. 

&  Damagbb.  »  DnrmoT  Tbaoib  of  Laud  connected  only  by  meana  of  a 
way,  either  private  or  public,  cannot  be  treated  as  one  for  the  aasesa- 
aMnt  of  damages  inflicted  under  the  exercise  of  the  right  of  eminent 
domain.    Penntifflvania  Ob.  ▼•  Pemuploania  etc,  R,  ^,  Oo.^  702. 

4  DucAGBB  —  Abuttiiio  Pbopbbtt.  —  A  parcel  of  land  aome  diatanoe  fep 
moved  from  a  street^  and  connected  with  property  abntting  thereon  only 
by  means  of  a  private  way,  cannot  be  treated  as  abntting  property  for 
the  purpose  of  claiming  damages  inflicted  by  the  exercise  of  the  right 
of  eminent  domain.    PenfMyfeania  Oo.  t.  PennayhmUaHe,  S,  R,  Obu,  76SL 

H  Damaobs — AnuTTiNa  Ownbbs.  <— Property  must  be  actually  invaded, 
or  it  must  abut  upon  a  highway  that  is  invaded  in  the  exersiae  of  tha 
fight  of  eminent  domain,  to  entitle  the  owner  thereof  to  recover  daaa* 
agsa.    Pem^hania  (h,  t.  Permtylvania  eie,  XL  R.  C^,  768. 

See  OoBPOBATioNfl^  1;  Railboads,  1,  2;  Watbbs^  18;  Whabvbk 

ENTIRBT7. 
8oo  HoBBAND  AND  Wm,  2;  MaaBABicrB  Libv.  9k 

IBQUTTT. 

1»  pBAonoB  IB  Orancbbt.  — Trb  Rblibv  Whioh  mat  BB  Qbabted  in  a  suit 
in  chanoery  must  be  reatrioted  to  the  issues  formed  by  the  pleadings^ 
Hence  if  the  suit  is  to  restrain  the  prosecation,  by  defendant^  of  aotlooa 
•f  ejectment  or  for  specific  performance,  and  if  that  is  refused,  for  tha 
allowance  of  the  value  of  complainant's  improvements  on  the  proper^, 
the  court  oannoti  hi  the  absence  of  affirmative  pleadings  on  behalf  of 
the  defendant^  deeree^  after  the  cause  has  been  submitted  for  decision, 
that  the  defendant  be  allowed  to  file  a  cross-bill,  and  upon  the  tiling  of 
such  crosa-bill  on  the  same  day,  enter  a  decree  againat  complainant  for 
the  poesession  of  the  property,  and  for  a  sum  specified  for  the  use,  en* 
joyment,  renti^  and  profits  thereof.     MeieaffT,  Hari^  122. 

%  JlTBT  nr  Eqvitt  Oasbs  —  Instbuotions.  —  In  cases  of  equitable  eognU 
Bance^  triable  with  or  without  a  Jnry,  the  court  may  call  a  jury  to  try 
auch  spedfie  questions  of  fact  as  may  be  presented  to  it,  reserving  te^ 
itself  the  power  to  make  its  own  findings  upon  consideration  of  the  ovi- 
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mad  Ike  Terdlot  of  Hm  Jury,  ftad  fai  moli  euM  tlie  ooorl  may  rt* 
to  glw  tii6  Jtirj  any  inatnietiont.  8aini  t.  OiMrrvrio,  82. 
8B  —  PBoraonov  oi;  nr  BQVirr.  <— When,  by  ftiilhority  of  »  parol 
liooooe^  llio  lioenoeo  has  been  put  in  poeseation  and  indoeed  to  plaoo 
▼mluAblo  impnnrementa  on  the  land,  of  which  he  wonld  be  defrauded 
md  robbed  by  the  reroeation  of  the  licenee,  equity  will  iaterpoae^  and 
ofttfrar  forbid  the  lioensor  to  reroke  the  license,  or  impoeo  eiieh  terma  aa 
win  ftToid  fraad  and  aeompliah  what  jnetioe  and  good  consi^enoe  de* 
mand.    Meieaffr.  Hari,  122. 

OuKfOMATiom,  6t  FRAin>aunT  OoHTBTAiroMk  2;  HuaBAHD  ahd  Wnib 
S|  iMjuMonoiTB;  Jvmon  of  the  Psaob;  Mortoaobs^  0^  11;  TAaxua, 
1|  PAsnnos.  2;  Tbiax^  8^  6;  Trusts,  0. 

RRROB. 
8oa  ArrmAL,  8;  Trial,  12. 

BSTATBS. 

lOB   BWATB  OAinrOT  VM   IBllLABOKD   INTO  Fu  BT  WaBBAMTT  GLAVIB  TV 

Dbdk  —  Where  a  deed,  owing  to  the  abaenoe  of  words  of  inheritance  in 
Hm  aonveying  part^  ereates  only  a  life  estate  in  the  grantee,  each  eatata 
•umol  beenlaiged  intoafee  by  the  use  of  the  word  ^'heira**  la  the  war- 
tmatj  daassii    Jordan  t.  Neeee,  860. 

8oa  Djuom,  1|  Pabtftiom.  L 

BSTOPPEL. 

MtmfAL  OwvBas  ov  Lahv  mot  Estopfbd  vbom  AsBBRTura  isbib  RniHn 
WHBR.  —  Although  a  deolaration  of  tmst  made  aad  rooorded  by 
Ifaa  mombera  of  a  ayndieate  formed  for  the  pnrohase  of  lands  declarea 
tlia*  a  oertain  intereat  in  such  lands  belongs  to  a  party  who  haa 
nade  false  repreeentationa  to  them,  yet  whero  snob  decUuratioB  waa 
made  ia  ignorance^  which  waa  not  chargeable  to  neglect^  and  the  persoa 
to  whom  the  party  who  made  the  false  representations  mortgaged  tho 
laada  had  no  knowledge  of  the  execution  of  the  declaration,  the  aotaal 
•wnora  of  the  lands  are  not  estopped  fcom  asserting  their  rights  thereto^ 
Shot^To  w.  OhiffUhi,  9ia 

iaa  Buis%  4;  Ruwbamd  amd  Wjwm,  6|  Ihsobavoi^  4|  JunmaanaB  lilt  IL 

KVIDSNCK 

I*  Wiun  — BriDuraa  or  TasrATOB's  Ihtbmt.— Parol  eridenee  is  admisai* 
bla  to  giro  offMit  to  aa  intention  expressed  la  a  will,  bat  snch  eridoaoa 
Is  aaver  admissible  for  the  pnrpoee  of  showing  a  testator's  iatentioa  by 
proof  of  hia  oral  doolarationsof  Intent,  either  as  to  the  persona  who  shall 
take  his  estate,  or  as  to  what  particnlar  part  of  hiaeetateai^  oae  persoa 
waa  intended  to  reeeire.    ffekUnheimtr  r.  BamMm,  29. 

H  OoHSiDBRATiOM  ow  A  Dbsd  may  be  prored  by  parol  to  be  wholly  dilEw* 
ont  from  that  expressed  therein.    Jfq^htf  t.  Button^  182. 

H  IdRnns  FoBMiNo  Part  or  Samb  CkABispoiiDBHoi,  ApmasiBia  n  Bn* 
Bnroa  wmif,  —  When,  in  action  on  aa  insnraace  polioy,  tho  def ondaal 
has  Introdnced  in  evidence  its  letters  to  the  plaintiff  in  relation  to  tho 
loos  in  qnestion,  the  plaintiff  has  the  right  to  put  in  eridenco  letters 
written  by  him  to  the  defendanti  which  form  a  part  of  the  same  oorra* 
spondenoe,  although  they  contain  declarations  prejudioial  to  the  defend* 
ant     ^reiMf  ▼•  MerchanU'  ele.  /at.  Gft,  607. 
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4  VABiAirai — ObMTBAcrr  InroLTiva  DimssiiT  RnroHSiBiLmB  sov  A»^ 
KDRivui  IN  Etidbkob  whut. — Whart  th*  ocmiraot  Mi  ont  in  a  eoa»» 
plftint  it »  ooninot  to  ■hip»  tnuuport^  and  oarry  tba  pUuntiff's  ffooda  to 
a  ewtain  pointy  a  liiU  of  bding  oontaining  a  coniraoi  to  msraly  forvaid 
Ihom  to  that  point,  and  ttipidationa  that  the  defendant  would  not  a»> 
lame  an/  liabflitj  beyond  its  own  raila,  and  wonld  not  be  responaibW 
for  dolayi  or  damages  from  nnayoidablo  canaeib  >•  i^^t  admiaatblo  m  wfi* 
denoa^  ainoe  theeo  are  dittinot  and  different  oontraet%  inTolving  differ^ 
•nt  reapoadbaitiea.    Jkmbar  w.  Part  Royai  etc  ITf  Co.,  960, 

8oo  Appbil,  6,  7t  Aitobmbt  abd  Cubnt*  4-6;  Ck>MTRAerB^  1;  CannBAfc 
Law,  3,  6;  Dbbiw,  12;  Infantb;  Insdrabob.  2;  Maugioub  Pbosbov- 

nON,  1;  MAflTBR  AND  SbRTABT,  12;  18;  MOBTOAOBH,  1-3;  KKOORABUi 

Ibstrumbiitb,  3-6;  Plbadiho,  6;  Salbs,  8;  SrATOTBa.  IS;  Tazbi^  7*  % 
Tbxai^  2;  7;  Xbobi%  8;  Wilu^  1;  WiTHBSBBa. 

EXCUSABLE  NBOLECE 
8eeJui>OMBNT%2^  28. 

EXECUTION. 

L  EzBOunoN  HOT  8ioMBi\  iHsumciBMT  TO  Authobub  Rbdbmrkmi.  «» 
When  the  only  execution  recited  in  a  transcript  from  tho  dooket  of  a 
jostioe  of  the  peaoe  filed  in  the  office  of  tho  derk  of  the  oireoH  oomt  it 
a  paper,  nntigned  by  the  jastioe,  in  the  form  and  phraaool<^gy  of  aa  es> 
ecotion,  the  transcript,  as  filed,  will  create  no  lien,  and  will  not  antho^ 
iie  the  circait  coart  to  issne  an  execution  nnder  which  redemptloa  eaa 
be  made  from  a  foreclosure  sale.     Wooiert  t.  Joteph,  365. 

Kbobhart  RBQ0I8ITES  OF  SiGNiKO. — A  paper  oontaining  tho  form  and 
poenliar  phraseology  of  an  execution  issued  by  a  Justice  of  the  poa«^ 
but  which  is  not  signed  by  him,  is  not  a  valid  execution,  and  oonfors  no 
authority  upon  an  officer  to  make  a  levy.  His  retom  upon  it  oaa  have 
no  more  etbot  than  his  indorsement  upon  any  other  extrajudicial  paper. 
Wooierw  t.  Jo§eph,  366. 

IL  JuvnosVi  Tbanbcrift — Whbn  Cbkatbs  Lxbh  on  Lahb.  — In  order  that 
a  transcript  of  a  Justice's  docket  filed  in  the  circuit  court  may  create  a 
lien  on  land,  and  authoriie  the  issuance  of  an  execution  by  the  derk  of 
that  court,  it  must  recite  that  execution  issued  under  the  justtoe'a  judg- 
ment, and  must  show  a  retom  thereof,  to  the  efieot  that  tha  defendant 
has  not  sufficient  personal  property  within  the  county  to  aatiafy  sneh 
Judgment  and  costs.     Wooten  ▼.  Joieph,  855. 

A  Jubticb's  Tbahboript  as  Libb  ob  Lamd— Upon  What  Dbpbniib.— 
Whether  or  not  a  lien  is  created  against  the  land  of  a  defendant  by  filing 
a  transcript  of  a  justioe's  judgment  and  proceedings  in  the  circuit  oonrt, 
nnd  whether  or  not  authority  is  thus  conferred  upon  the  derk  of  that 
eourt  to  issue  an  execution,  depends,  not  upon  toe  existing  faots^  but 
upon  whether  or  not  such  transcript  recites  toe  requisite  atototoiy 
facts.     Wooters  t.  JoBeph,  366. 

i^  Jin>01»NT8  —  EXBCOTION   UPON  AtFTRMANOB  OF   JVDOnNT.  ^  WhSB   B 

judgment  haa  been  affirmed  on  appeal,  and  the  cause  remanded  to  the 
oourt  of  original  jurisdiction,  the  general  rule  is,  toat  the  prevailing 
party  is  entitled  to  hare  execution  issue  upon  snoh  judgment  from  the 
oourt  tons  reinvested  wito  toe  custody  of  the  record.  BoekweU  ▼•  Di^ 
trie*  Court,  26& 
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AnoBiiBT  AVD  GLnteT,  2;  Quarahvt,  I|  HovtsnAD,  9;  &imBAin>  An 
Wm,  ft|  Jijoaan^  8,  10-14^  18;  Muhioipal  OoRVORAnoM^  18^  19| 


EXECUTORS  AND  ADMINISTRATORS. 

Wills — Powuui  undbb — Mobtoaob.  —  When  a  dftviaee  for  life  !■  madt 
•XMiatrix  with  power  to  sell  the  real  estate,  a  mortgsge  execated  bj 
saeh  devisee  will  bind  the  remaindermen.    MtCreary  v.  Bomberger^  76Ql» 

CoNVLiOT  OF  Laws.  —  An  Administrator  Appoimtkd  ih  thb  Statb  nr 
Which  thb  Dbcbdbnt  had  his  Domioilb  sacoeeds  to  all  rights  of  ao> 
tion  arising  out  of  the  statutes  of  another  state.  Sigghu  ▼•  Central  Nmg 
Mmgkmd  tie,  R.  R.  (Jo.,  644 
IL  Dbobabbd  Pbrsons — OoBTmoBRT  Claihs.  ^  a  suit  by  a  ereditor  of  tm 
insolvent  eorporation  to  oompel  payment  for  bonu$  stook  issued  to  a  deoo- 
dsBt  is  bssed  upon  a  contingent  claim  within  the  meaning  of  a  statute 
pndtting  claims  to  be  prosecnted  against  a  decedent  Bfter  the  ezpinu 
tkm  of  the  nsnal  time  for  their  presentation,  when  sodi  claims  avs 
MBtingent.    Hotpet  ▼•  Northwutem  Mfg.  C7o.«  637. 

,  See  NaauoBBOB^  2;  Sracino  PBBVOBMAiro%  IL 

EXEMPTION. 
6m  j0MiiBBn»  8}  Muvicifal  Cobpobaiiov%  18l  19;  Taxi^  \  ft 

EXPERTS. 
See  Withbssbs,  %  ft 

EX  POST  FACTO. 
See  Cbimihal  Law,  ft  ft 

EXTRADITION. 

!•  (taJOATimr  or  Statbs  of  Union  to  Extbadttb  not  Fovndbd  oh  Com* 
RT  OE  Tbbatt,  Birr  on  Pbdbbal  Oonstitothmt.  <^  The  obligation  of 
the  states  of  the  Union  to  surrender  to  each  other  persons  charged  with 
«nmo  is  not  founded  upon  comity  or  treaty,  but  upon  the  pfforisiciis  of 
•  liio  federal  constitution,  and  is  not  limited  to  specific  offenses^  but  em* 
hnuMS  all  crimes.  The  constitution  contains  no  express  condition  that 
liio  state  to  which  a  fugitive  is  surrendered  cannot  try  him  for  any 
oilier  offense  than  that  charged  in  the  warrant  of  eztraditUm,  and  bo 
sneh  condition  can  be  implied.  Where,  therefore,  in  Aofteos  wrpiu  pr^ 
oeedings,  it  appears  that  the  relator  has  been  extradited  from  the  stats 
of  Wisconsin  upon  a  requisition  of  the  governor  of  this  stats^  stating 
that  the  relator  stood  charged  with  grand  larceny,  and  that  after  his 
return  to  this  state  the  Indictment  for  grand  larceny  was  quashed,  sad 
be  was  held  upon  an  indictment  for  robbery  in  the  first  degree,  both 
indictments  being  based  upon  the  same  acts,  no  principle  of  comity  bo* 
tween  the  states,  nor  any  legsl  right  secured  to  the  relator^  is  violatsd 
1^  his  detention.    Ptof^A  ▼.  Onm,  850. 

ft  BnrnADiTBD  FaomYB  Triablb  iob  Cbimb  Otrbb  than  That  Nambd  tv 
Wabbant  whbn.  ^- a  fugitive  from  justice,  surrendered  to  the  author* 
ities  of  this  state  upon  their  demand,  pursuant  to  the  oonstatutton  and 
laws  of  the  United  States,  by  the  governor  of  another  state^  may  be  held 
nnd  tried  here  for  a  orime  other  than  that  oharged  in  the  wsmat  1^ 
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viria*  «f  wlUh  1m  WMTurttltd  and  nrrviidwsd  ia  the 
Iwhftd  i»d»  wlMn  Um  eriaiaia  aei  for  whidi  ht  wm  •zkndilad 
igr  wbiflb  b«  k  indielod  and  h«ld  u  the  aam*.    /Vofrfi  ▼«  Omib 

tAUB  IlfPRISONMSNT. 

I.  Atmmn  wmuut  Fbobablb  CAUsa.  ~  Whan  a  person  k  thn 
•ad  dirMting  canoe  of  the  arreot  and  imprisonment  of  another,  by 
lag  him  eat  aad  beekoning  him  to  come  to  an  oflBeer.  without 
er  in^iaMig  hk  aame  or  rosidenoe,  aad  acting  oolelj  on 
he  anawers  a  deacriptioa  received  by  telegram  d  a  pervm 
hmuajt  the  anrost  ii  made  without  probable  oaaie^  aad  the  pereon 
mmeing  it  to  be  made^  if  mittaken  in  the  identic  of  the  person 
Ii  liable  ia  damagee  for  hk  false  imprisonment^  althongh  the 
eaased  witheat  malice.    MaUmSend  t.  Oronlundf  670. 

%  JoannOAnoir  worn,  AaRam.  ^  A  priTste  person  has  a  light  to 
■aspieiaa  of  feleay,  witheat  a  warrant;  hat  if  hs  does  so^  aad  it 
plies  that  the  wrong  man  k  impriaoned,  he  mast  be  prepared  to  prof% 
in  JnstifioatioB,  that  a  fekmy  had  been  oommitted,  and  that  the 
eamstanees  aader  whieh  he  acted  were  saoh  that  any 
noting  witfaoat  paosion  or  prejudice,  wonld  liaye  fairiy 
tha  person  arrested  enminiHodl  or  was  implicated  ia  the 
aiaal  v»  firpafaad*  676b 

FALSB  RBPRHSBNTATI01I& 
8ee  OAiuoai^  1;  Bworgau 

nDKBLAL  GOYSBNMrar. 
See  JmuBDionov* 

FEXa 
iaa  Oomnoinr,  28;  BtArorwa^  161 

firi'JUfiNTH  AMBNDMSNT. 
8ee  CoNsriTUTioicB.  S;  6i 

FINDIKO& 
SeeBQuirr.i. 

FIKBS. 
8ee  CoKmrunoii^  IL 

jriATUKBS. 
Al  wmrwwMK  a  MoamoAaoa  avd  MoBTOAoaa.  ^  A  ceaalir 

the  oae  fastsned  to  the  floor  aad  the  other  to  the  wall  bj  aaik  sad 
■orewsi  iaa  baUding  used  as  a  saloon,  are  part  of  tlie  rsaltf»  aad  pam m 
each  oa  tha  lorooiosBre  of  a  mortage.     Ifoodlam  ▼•  Fkm  MtL  MmA 


J  F0&BGL03UBB. 


f,  l|  Thxrummi  Rial  PBoravr,  1| 

FOBBMAN. 
See  ICiam  axd  Ssrtant,  3-8;  Rajlbqab^ 
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fokpettubb. 
8m  JUMOuTiomt  LnuBAirais  T-lL 

VOURTKENTH  AMBNDMSM1L 
8m  Oonrrrinnoira^  0^  6|  Statutm^  18, 

FRANCmSKS. 
8m  IUiT.iftAm  fS;  RionTnfl^  I|  TiLirHoim^  %  H 

VRAUa 

!•  fMAVD  n  UvFAn  DBitnra,  and  when,  through  indvoemento  held  mti  hj 
0B«  penon,  anotiMr  It  inflnenoed  to  oluuige  his  pontion  lo  that  he  oaa^ 
Bol  be  placed  la  tkUu  quo,  and  will  be  aerionely  damaged  nnloH  the 
pnmiiM  Is  Inlfilied,  then  tiie  refusal  to  perform  is  fraud.  MtlkaJlf  V« 
//oh;  122. 

%  OuHMABwr,  PBemnnoFBUPom  Aon  nr«aBF^m%altiM«gh  made 
by  one  party  m  a  reprseeotation  te  ladaM  the  other  to  enter  into  the  eon* 
traet,  will  not  amount  to  legal  fraud,  thoagh  the  promisM  are  snbeo* 
qneatly  entirely  broken  and  nafalfilled  without  ezense.  CUteyo  i^  J?V 

8L  FBomai^  wrbt  Amouht  to^  avd  whui  QvBsnoM  ion  Jubt.  —  Whea 
a  railway  eompany,  at  the  time  of  reoeiTing  an  absolute  oonveyanee 
.  of  a  right  of  way,  promises  to  loeate  and  maintain  a  depot  on  the  land 
granted  as  part  of  the  oonsideration  for  the  deed,  but  with  no  inten- 
tion, at  the  time,  of  performing  the  promises^  using  them  merely  ae 
false  pretensM  to  induce  the  grantor  to  execute  the  deed,  and  if  its  con* 
duet  did  have  that  effect,  such  promises,  coupled  with  an  utter  failure 
and  refusal  to  perform  them,  is  such  actual  fnud  m  will  authoriae  the 
grantor  to  have  the  contract  rescinded,  and  the  land  restored  to  him. 
But  if  such  promises  were  made  ha  good  faith  at  the  time  of  the  contract^ 
and  the  grantee  tnbeeqnently  changed  its  intention,  and  failed  or  re* 
fused  to  perform  them,  then  eoch  eondnct  by  the  company  will  not  oca* 
statute  such  legal  fraud  as  will  Justify  the  rescission  of  the  contract  or 
the  cancellation  of  the  deed.  In  such  case  the  question  as  to  whether 
the  intent  to  defraud  and  deceive,  at  the  time  of  making  the  contract^ 
existed  or  not  is  a  question  of  fact  for  the  jury.  CAiocitfoste.  ITy  Oo*  ▼• 
ITtfteHiiytofi,  89. 

6m  Oobporatio]I%  8;  Eqnirr,  8;  iHjuNonoMs,  1;  Ldiitatioiis  ov  Aono«% 

2;  Tnven^  1|  WnLi»  8. 

FRAUDULENT  CONVEYANCB& 

I.  A  8vmqfmr*  GnBDrros  oahitot  avoid  a  conyeyance  by  hb  debtor,  net 
intended  to  nor  operating  to  defraud  him,  on  the  ground  that  it  WM  ex* 
eented  to  defraud  existing  orsditors.  fvMbnifiim  w,  Nor^wmlem  Im^ 
porien*  eU.  A^tn,  6d3. 

8L  Riobts  is  BirwHT  PABTin.  -—  A  oouTcyance  ef  property  in  ftraad  stf 
creditors  of  the  grantor  is  binding  as  between  the  partiee  to  it;  and 
•either  courts  of  law  nor  of  equity  will  aid  a  fraudulent  grantor  in  recov- 
ering the  property,  or  in  enforcing  the  treat  upon  whieh  the  eonveyanoo 
waa  made.    SprinqfiM  Hwnuiead  Am*n  v.  BoU,  8S8. 

8L  Etraor  ov  UaooNvaTAMOx  as  bstwish  thi  Pashm.  —  WhUe  a  fhmdn* 
lent  grantee  ia  under  no  legal  but  only  a  moral  obUgation  to  reconvey 
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to  hit  grtat^r,  yei  when  1m  makes  »  reooiiTeyaDoe,  moh  aol  will  be  bind* 
ing  oa  bim,  and  if  ibe  rigfateof  bo  innooent  third  party  bavo  interronod, 
tbo  frandnloot  grantor  will  beoome  reinvostad,  both  in  law  and  in  aqvUf^ 
with  tha  title  prerioaely  oonveyed  to  bia  gnatea.  SprtmgfiM  Mam^ 
tkad  dm'm  r.  BoU,  t58. 
4  UnaooRDSD  RsocnmrAiroi^Emorov,  ov  MonoAonov  Fbaobv- 
van  Obaxtbl  —When  a  grantor,  under  a  reoorded  oonTejranaa  el 
bis  land,  made  in  fraad  of  oreditora,  remaina  in  open  and  Botoriona 
joMBwion,  and  reoeirea  a  reeoQTeyaace  from  hia  fiandnlent  gnatoe^ 
wbieby  being  anfooorded,  ie  af tarwarda  loet  or  itoIen«  a  snbaeqnent  mori- 
gagea  of  the  fraadolent  grantee  will  be  deemed  to  haTO  bad  noiioe  of 
Hia  title  of  the  frandmlent  grantor  arising  from  bia  poeaeeaion  under  hii 
urooorded  reoonveyaaoe,  and  the  mortgage  wffl  bo  aonridered  void  at 
■gainal  bini»  and  aet  aside  as  a  olond  an  bis  tttki  Bprk^gfdd  Hmm^ 
§itaddm^mT.BoU.2B^ 

iaa  OoBfowiTWin^  9^  7t  Obbdixob's  Sum  Dns%  6|  HooaaB  sa»  W0% 

FUaiTIV]E8L 
8aa  BxTBABRiov, 

GAS. 
SasNATUBAL  Gas. 

GAS  COMPANIB& 
Sea  Kmbbiit  Domaxb^  i. 

GIFTS. 
SaaDBBM^CL 

GOVBRNOa 
Saa  SziBAmnoM,  1|  MAViiAini%  S-C 

GRAND  JUB7. 
Sea  Cbdizval  Law,  1;  Stathtbi^  1S» 

GUARANTY. 

4  Omb  Who  GvABABTBBi  thb  OoLUEonoM  OY  A  VaoMBmomr  Non 
to  pay  the  debt  in  ease  it  oannot  be  oolleoted  oat  of  tba  priaa^al 
1^  tiie  eiersiae  of  dae  and  reasonable  diligenoe^  and  tUa  ia  msoBlly  b 
vaaort  to  the  ordinary  ooorse  of  the  law,  oonsisting  of  obtaining  Jndg- 
BMot^  issuing  ezecntion,  and  baying  it  retnmad  unsatisfied.  Dsiwy  ▼• 
W.  B.  (nark  ImuL  Oo.^  022. 

%  GVABANTT  OV  GOLLXCriON  OV  NoTES   SxOiniBD  BT  M0B9«A0B.  —If  tbo 

bolder  of  a  note  seonred  by  a  mortgage  sells  it,  guaraoteaing  Its  ooUe^ 
Hon,  and  at  the.  same  time  assigning  the  mortgage  to  the  parohaaar,  tbo 
latter  oannot  maintain  an  aotioa  upon  the  gnaranty  until  be  baa  rsBOtisd 
to  the  mortgage,  where  it  is  conceded  to  be  adeqoata  aaouri^  for  tba  dabiu 
ikweif  ▼.  IT.  B.  dark  InvuL  Co.,  623. 

Sea  OoBPOBATzoHa^  16|  SmurnriHiP,  1«  % 
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GITARDIAK  AND  WAIOX 

tm  Jmrntnanofi  ov  Kok-rbsidint  Mikobi.  —  Hm  power  of  tlie  ooorti  of  Mm 
sIaIo  to  Appoint  A  guardian  for  noD-rondent  minors  haring  propart/ 
within  Iti  jnrifdiotioo  It  nnqnestioiiablo.  £um  ▼•  8L  Pami  ifa;  JL  JL 
Ch.»667. 

JL  GfTAEDiAHli  Sals  oahkot  bb  Collatxrallt  Attaoksd  in  nn  notion  bn» 
tween  third  periona  on  the  ground  that  the  purchaser  was  thn  nttomiy 
«pf  tho  guardian.    Km-m  t.  8l  Pami  tte,  B.  R,  Gx,  607. 

Bm  MnoHAXio'a  Libh,  3;  Nonoi^  8;  8;  Snomo  PnvoRiuiro^  S;  Wu^ 

7-0. 

HABEAS  OORPUa 

OwxnffSRTunoirALXTr  or  Statuti.  —If  a  prisoner  olalma  tfiat  tlia  tlnlnli 
nnder  wfaieh  he  wae  oonvioted  wai  nnoonstitntional,  and  therefofn  veida 
that  qnestton  may  bo  considered  and  determinnd  npon  Anftiflt  cwjpnn 

See  ExTRADinoM,  L 

HEIRS. 
See  TBom^  IL 

HEREDITAMENTSL 
See  EjnoTif B9T,  L 

HIOHWAT& 

▲  OovBV  OAinrar  Dnoor  bow  akd  whbn  DsAiiia  shall  be  eenitrneledby 
highway  oflloere.    Paioba  Toumthip  v.  HopkkUt  417. 

See  EmvurT  Domaut,  !»  6;  Railboaim^  19^  90|  Wjowu^  % 

m 

HOMBSTBAIX 

1.  JvmMBRT.  —When  a  person  not  nnder  disabilitj  is  sned,  and  the.bome* 
•lead  ie  inrol^ed,  it  will  be  affected  by  any  neglect  to  aesert  il^  preeiie(y 
the  aame  at  any  other  right.    Otxtham  r,  Ouirer,  lOS. 

%  FBorxBTT  OF  Mabbibd  WouAir,  WHXH  HOT  EzBMFf.  —  When  »  flUlw 
ried  woman  owns  an  nndivided  interest  in  land  on  whibh  are  two  bonssn 
in  a  Condition  for  oconpancy,  and  rented  at  the  time  when  the  prop* 
nrty  is  seiaed  nnder  execntion  issued  on  a  Judgment  against  hsr  aiii 
Imt  husband,  and  while  they  are  residing  elsewherSb  she  eanaol^  in  wm 
notion  to  set  aside  the  levy,  change  the  oharaoter  of  the  property  to  a 
bomeetead,  and  elsim  it  as  exempt^  by  saying  that  she  intend^  at  womm 
ftitare  time^  to  occnpy  it  as  a  home.    Jbaas  ▼.  Ovftnon,  0OflL 

See  AaKNOWLBDOXXHia;  Judombvt%  8;  Pubuo  Lavo%  8L 

HUSBAND  AND  WIF& 

1.  Win  OAiwor  BBoom  Pabtnbb  ur  BuaivBas  wim  hbb  Hubbavbi.— A 
married  woman  cannot  make  a  eontraot  of  parlneiahip  with  Imt  bBa» 
band.     Board  of  Trade  t.  Haifden^  91^ 

tL  HubbamdIi  Dbbt.  —  a  mortgage  and  note  exeonted  by  a  Irasband  and 
wife  to  seonre  the  payment  of  a  loan  made  to  him  cannot  be  enforoed 
against  her  nnder  the  statntes  of  Indiana,  when  the  propetiy  embraead 
in  the  mortgage  ia  held  by  them  as  tenanta  hj  the  entiretiea.  Wimm 
▼.  £o9Mp42e.  ' 
▲n.  8K  Rnr..  Vol.  XXXL— ii 


m  Index. 

may  oootoj  a  part  of  a  oommamty  lionMstead  to  a  railway  oompaay  lor 
a  right  of  way^  providad  raoh  conveyance  does  not  operate  to  interfore- 
witb  the  enjoyment  of  the  homestead  by  the  wife.  CUeago  ete.  &  JL 
Co.  T.  TitieringUm,  39. 

4  OOVTSTANOB  BT  HUSBAITD  TO  WlTB  VaUD  AB  A0AIH8T  SUBSBQUXST  CbBD- 

noB  WHBB.  —  When  a  hnsband  pays  hie  wife  one  hundred  doUan  » 
year  for  ■erviMe  rendered  by  her^  and  in  oonsideraticm  of  tho  loaa  by 
bar  to  him  of  the  earn  to  paid,  and  of  other  property  gi^en  to  her  by  her 
relativeSp  makes  to  her  a  oonveyanoe  of  property,  such  conveyanoe  will 
be  Talid  at  againet  a  sabeeqnent  creditor.  Daggett  etc  Co*  t.  BuJfer^  46C 
i^  JvDOMBMT  AOAiBBT  BiARBiBD  WoMAB — BaTOPPBL.  —  When  a  uiatiied 
womauv  after  perMNial  eerTioe  of  aommona,  aUowa  judgment  to  be  takea^ 
agaunat  her  by  default  upon  a  note  eigned  by  herself  and  husbanii,  iha 
ia  thereafter  estopped  from  maintalDing  a  suit  in  equity  to  aet  asida  ^ 
levy  under  execution  issued  on  such  judgment,  on  the  ground  that  tlia 
Judgment  ia  Toid  aa  to  her,  because  the  oonsideration  for  tha  note  waa 
not  for  her  indiTidnal  benefit  or  for  the  benefit  of  her  estate.  Jbona  ▼• 
Oolmaa,  60ft. 

Bee  DbbdSi  6;  Dowbb;  Ihsubaboi^  8;  JirDaicBiiTa»  8;  MBOHABrnfli  Lm^  <  IL 

ICB. 
See  MmnoFAL  OoBroBAnoHS,  8,  9t  SAUib  1*  ^ 

IMPBISONMBNT. 
Bee  Falsb  IxpuaoHiuura. 

IBiPROVEMENTS. 
%m  iQunr,  8;  Liobbo,  I^  8,  9;  Mobtoagbb^  8;  Stboiiid  PBBvnauBO^  H 

IKDICTMENT. 
8aa  Obxhoul  Law,  1«  9|  Sxtbaditiob;  LABoixre^  It  Bzazosh^  UL 

INDOBSEMENX: 
8ae  BzBounoB.  2. 

INFANTS. 

A  IRwaa  Vbokd  oabbot  OoMFROMiaB  and  diaohaifa  aa  aetion  by  f^raa* 
ment  made  in  good  faith  out  of  court,  where  no  judgment  la  antarai 
in  porauaiica  of  aneh  agreement^  and  it  ia  never  approred  by  tiM 
aonrk  11^  however,  judgment  should  be  entered  in  acooidanoa  with  tha 
agreement^  it  would  no  doubt  bind  the  infank  In  tba  abaenca  of  anob 
Jadgment  or  approval,  the  agreement  ia  not  admiasible  in  bar  a(  the 
Mtion,  nor  in  mitigation  of  damagea.     TVqgp  t.  Ojfordf  889. 

OVABUAV  AMP  Wabd^  1;  Mastbb  abd  Sbbtabx^  I^  lS-18; 

10*8  Ijbb,  8;  WirBBBSBS^  !• 

INFORMATION. 
Baa  (ksnaMAMa  Law,  9|  Labobbt,  It  Svasiith^  18L 

INFRINGBMENT. 
See  InjuNonoira,  I. 


Jmdwl  996 


nfjuKcnoKSL 

1.  tufnanom  m»ami  Jvimiibiit.  —A  eoort  of  aqvHgr  vS  gnat  mi  Ib» 
Janotton  lo  ntfenuB  %  nMtaof aotorer  aod  patonteo  from  nnng  a  JvdgiiiMil 
fawdttUatiy  and  ooUnstTelj  obtainod  at  the  rwiilt  of  a  oootpiva^  lo 
iiljvra  tho  oomplainant^  who  it  engaged  in  a  timilar  maaafaefeoring  bnti* 
Mii^  and  from  eUiming  thai  moh  deorto  it  an  adjndioatioa  npon  tho 
■Mritt  At  to  tho  validity  of  taeh  patent,  or  from  nring  it  in  any  way  to 
inilnenot  or  threaten  any  perton  againtt  pnrohating  the  gooda  mann* 
faotared  and  told  by  the  oomplainantk  who  it  in  potitttion  of  faeti  and 
prooft  tnffioient  to  defeat  any  tait  that  might  be  bronght  for  tho  infringe* 
'Mont  of  tnoh  patent  Qromd  BaipkU  €k>  FumUun  09»  ▼•  Hmmtif  tiCm  Wmr* 
wiktn  Gowf  01  !• 

%  ViinnuL  Gi^^Sujoiimio  Un  or  DAxacBoim  Rzpu«t«l  — One  who 
tiokt  a  gat-well  in  a  thiokly  populated  part  of  a  eity  will  be  enjoined 
from  ooUeeting  dangeront  ezplotiTet  with  which  to  **  thoot  **  it^  if  hit  to 
doing  will  endanger  the  livet  or  property  of  pertoat  having  no  oonaoo* 
tion  with  hit  operationt.    P€ople*»  Oa$  Oo,  ▼.  7Vm«»  4SX 

IL  Imjvvcnoa  AaAnrir  Criminal  Act.  —  The  faot  that  an  aot  etmplafaiod  of 
haa  bean  made  oriminal  by  ttetnte  doet  not  deprive  a  oonrt  of  oqni|f  of 
the  power  to  enjoin  ito  oommittioa  or  oontinnanee.  Ptof^f't  Qq§  09»  r* 
TifMTt  482. 

4b  IteiON  roB  BzxBA  ALLOWJUicr  or  Coora,  Dutt  or  Oovkt  lo  Di 
or. — Whert^  in  an  notion  for  an  injunction,  the  defendant  nahet  a 
tioo  for  an  extra  allowanoe  of  ootti^  if  the  right  eooght  to  be  onj 
hat  a  money  valao,  and  there  it  any  evidenee  to  etteblith  tnoh  ralne^ 
the  oonrt  hat  jnritdiotion  to  entertain  the  motion,  and  it  it  ite  daty  to 
weroite  ito  diseretion,  and  ditpote  of  the  motion  npon  ito  mtiitb  Smd* 
•on  Jtkfer  Telephone  Ob.  t.  WaiervOei  TurnjriU  etc  Ooi,  88gi 

§k  Ivjuvonoji  Dmoltbd  without  AHtwaa,  whbv.— When  tho  iHsea 
raited  on  a  motion  to  dittolve  an  injnnotion  are  all  Ittaea  of  law^  and 
aot  of  faet^  the  injnnotion  may  be  diaaolved,  although  the  laoto  alltged 
la  the  petition  have  aot  beea  denied  by  aatwer.  Bmrlkigim  Me»  B^f  (h. 
▼.  IVr,  477* 

C  DnwLunoH  or  lajuvonoM  vot  nr  Dnoasnoir  or  Oovav^  wmbv.  ^ 
Where  the  dittolntion  of  aa  injnnotion  involvee  tho  determiaatioa  of 
faeationt  of  law  ariaing  npon  the  faoe  of  tho  petition,  tiie  ti^renM  oonrt 
wiU  not  defer  to  the  diioretion  of  the  trial  oonrt  In  refating  to  dittolvo 
Hm  tojnaotion.  If  it  appeart  npon  the  faoe  of  tho  pltadJugn  that^  at  a 
matttr  of  law,  the  injnnotion  onght  not  to  have  beta  gnattd»  it  viB 
iittolva  it.    BurUnffUm  ticB^yCo^^.  Dey,  477. 

floo  SQUirr^  1;  TauPHoiin^  8i  Waiaa^  IL 
IN  PERSONAIC. 

800  JUDOMBMTBy  9L 

or  BXBL 

8w  JintOMuni^  % 

IN8AKB  PBRSOKa 
See  WiLU^  7-81 
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iksolvekct. 
9m  Ooai«Biim«%  1%  11,  16;  Ezscuroitfl  ahu  Adi 

RAZioiis  ov  Aonoira.  L 

IK  STATU  Qua 
SaeFsAViK,  L 

INSTRUCnON& 
See  AitMALt  f^  6;  Equitt,  S;  Tbiai^  7-lL 

INSURANCE. 

1.  VaUIAHOB  VMTWMMK  APPUOATIOJf  AND  POUOT  —  PMBUMWlflM.  —  Whi 

a  life  tenant  states  his  interest  to  be  *'  a  life  leass^*  in  his  appHdatian  lor 
fire  insaranos^  and  the  insnranoe  agent  issues  a  pdlioj  on  the  fall  valaa 
•f  the  fee,  the  oompany  oannot,  after  loss,  set  op  the  mistake  of  its  mgaaM 
m  a  defense.  The  presumption  exists  that  the  poliqy  lepresants  the 
precise  and  definite  oontract  between  the  parties^  and  the  burden  of 
proof  is  npon  the  one  who  seeks  to  change  ite  terms  bj  paniL  WMk  ▼• 
London  A$$ur,  Oorp,,  786. 

%  NonoB  OF  Loss.  —  Proof  that  the  adjuster  of  an  insnranea  eompsaj 
sent  to  the  place  of  the  fire  under  instructions  from  his  aompany, 
that  he  was  there  one  week  after  the  fire,  is  oondasiTe  eridenoe  of 
to  the  company  of  the  loss..    Wehh  t.  London  A99ur.  Oorp.,  786. 

S.  VuBTHBR  Proof  or  liOaB  mat  bb  Waiybd  bt  Aunrr  of  Compast- 
WHSR. —  Where,  immediately  after  the  loss  of  property  insured,  fhm 
insurance  company  is  notified  of  the  loss,  and  within  thirty  days  from 
the  date  of  the  loss  sends  its  adjuster  to  iuTestigate  the  loss,  who  tskea 
a  sworn  statement  from  the  insured  as  to  how  the  fire  originated,  and 
as  to  the  amount  and  value  of  the  property  destroyed,  and  declares  his 
•atisfaction  with  the  proofs  thus  made,  the  power  given  to  the  adjuster 
to  investigate  the  loss  includes  the  power  to  take  proofs  of  the  loai^  and 
although  such  proofs  may  be  less  oomplete  than  the  polioy  oalled  for,  tha 
adjuster  may  be  deemed  to  have  had  authority  to  waive  any  foitiier 
proofs.     Oravea  v.  MerehanUt^  etc  In»,  Co.,  607. 

4  ^ooF  OF  Loss  —  Waivkb  —  BsTOPPBL. — When  the  insured*  in  good 
faith  and  within  the  stipulated  time,  does  what  he  plainly  Uitends  aa 
aoomplianoe  with  the  requirements  of  his  polioy  as  ta  proofs  of  los^ 
good  faith  equally  requires  that  the  company  shidl  notify  him  promptly 
of  any  objections  thereto,  so  as  to  give  him  an  <^portnnity  to  obviaba 
them,  and  mere  silence  may  so  mislead  him,  to  his  disadvaatsge,  to  snp> 
pose  the  company  satisfied,  as  to  be  of  iteelf  snffieient  avidencaof  waivar 
by  estoppel.     WeUk  v.  London  A»m',  Corp.,  786. 

H  Imburanob  by  Lifb  Tbxabt—  Mbabubb  of  Damaobi.  —When  a  taaaal 
for  life,  intending  to  insure  the  property  for  the  benefit  of  himself  and  tha 
remaindermen,  receives  a  polioy  for  the  full  value  of  the  fee^  by  mistaka 
of  the  insurer,  who  accepts  the  full  premium,  tha  insured  may  rsoover 
the  full  value  of  the  polioy  after  loss,  as  trustee  for  the  rsmaiadecfDeB. 
WMi  V.  London  Asaur,  Corp,,  786. 

ii  Changb  is  Titlb  undbr  CoNDrnoNAL  Salb  —  AmiaNKBiiT  ov  Pol* 
tar.  —  A  change  in  the  possession  of  insured  property  without  the  eon* 
sent  of  the  insurer,  under  a  oontract  purporting  to  be  a  lease^  hot  at 
effect  a  conditional  sale,  with  notice  to  the  insurer  of  the  ^aage  of  pea* 
aessioo,  and  that  the  property  had  been  leased*  but  not  of  tha 
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«f  tiM  oooinol^  prior  to  hii  ooment  to  an  aarfgiiiiMiit  of  the  policy^ 
fffoviding  ili»t  any  change  in  tho  titlo.  Interest^  or  poMeasion  of  the  in« 
■nad  property,  whethor  by  aale,  tranafer,  or  ooaveyanoi^  in  whole  or  in 
part^  ahonld  render  it  void,  ia  aach  a  change  in  the  title  to  the  property 
•a  will  render  the  policy  void  in  the  handa  of  anch  aaaignee  with  notioe  of 
tiM  terma  of  the  contract  of  conditional  aale.  Firt  Am'm  ▼•  Flour* 
moift  89. 
%  JUnoMMBirr  Of  Pouor— Kiw  CoirrBAOr.^The  concent  of  the  inanrer 
to  aa  aaeignment  of  a  policy  createa  a  new  oontnust  on  hia  part^  when 
there  haa  been  a  prior  forfeiture,  only  when  the  aaaignee  ia  ignorant  of 
■ocfa  forfeitnie^  or  of  the  facte  from  which  it  raanlted.    Fkt  Amfn  ▼. 

9k  Joorout  ov  PiBTm  PLAnmiF  nr  am  AonoN  oh  Pouor  ov  IxsanAmm, 
—A  hnaband  and  wife  are  entitled  to  join  aa  plaintifb  in  aa  action  upon 
a  policy  of  inanranoe  to  recoyer  for  their  respectiTe  loeaeai  whera  the  pel* 
1^  haa  been  iaaned  to  them  jointly  for  a  apecified  amonnt^  upon  a  bnild* 
ing  whioh  ia  the  aeparato  property  of  the  wife,  and  for  not  exceeding 
■a  amoont  named  npon  a  atock  of  merchandiae  In  aaid  bnilding,  which 
■Mrohandiae  ia  the  aeparato  property  of  the  husband,  in  conaideration 
of  a  aingU  anm  paid  by  them  as  premium,  both  properties  haWng  beoa 
deatroyed  by  fire.    Oratu  ▼•  MerehantB'  etc  Im.  Co.,  607. 

H  OaBTIFI01A.TB  MOT   FORRFTBD    BT  SUBSIQUKNT  ObAKQE   TO    PBOBIBinD 

BiiPl^ynaMT,  whin.  —  When  a  oertifloato  in  a  mutual  benefit  aociety 
la  iaaned  to  a  member  who  was,  at  the  time  of  its  iaauanoe,  engaged  ia 
a  lawful  bnsinees  not  prohibited  by  the  by-laws  of  the  aaaooiation,  hia 
■abaeqnent  change  of  occupation  to  one  that  is  haiardous  and  prohibited 
by  the  by-laws  of  the  aaaooiation  will  not  have  the  effect  to  render  tbo 
aartiflcate  Toid,  when  the  contract  of  insurance  containa  nothing  in  rafer- 
aaoe  to  a  change  of  oocapatioa  by  a  member.  Hobb$  t.  /maa  Mui,  BmL 
A§^n,4M. 
Ml  BmariT  Soainrr,  Paoyuxoira  or  OaBTinoATa  or,  hot  Bxtikdid  io 
PoaiBUXOUB  Child.  —  When  a  widower  who  receiyea  a  benefit  cartifi^ 
onto  ia  the  AneieBt  Order  of  United  Workmen,  in  which  hia  three  child* 
ran  are  designated  aa  beneficiariea,  snbaequently  marries,  and  after  hia 
daath  a  child  of  auch  marriage  is  born,  the  provisions  of  the  contract  re^ 
raeented  by  the  oertificato  will  not  be  eztonded  beyond  ita  terma  aa  as  to 
include  anch  poethumons  child.  Such  a  certificato  ia  not  at  Tarianoa 
with  a  by*law  of  the  aociety,  which  proyidea  that  its  object  ia  **  to  afford 
fiaanoial  aid  aad  benefit  to  tho  widowa,  orphans^  and  bain  cr  darisaaa  af 
daoaaaed  members. "    Sprp  y,  WiUiamt,  460. 

flea  RnDBHOi^  3;  Tbial,  4;  WnHBans,  i. 


nVTBBBST. 

iHTBHBBf  Aliowablb;  ih  Disorbtioh  or  JvBT,  irroH  Sum  Loar  TBBooaa 
Dbfbhdaht's  Nboliobhgb.  —  Where  the  yaloe  of  property  ia  diminiahed 
bj  an  injury  wrongfully  inflicted,  the  jury  may,  in  their  diaoretioQ, 
giro  interest^  by  way  of  damages,  on  the  amount  by  which  the  ralao  ib 
^miniahed,  from  the  time  of,the  injury.  Wilson  r,  Trogf  817. 
See  Dbbtob  ahd  CaaDrroB,  2;  Tbu8t%  11. 

INTERMENT. 
See  EjBOTMBiiT,  SL 
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ranSRSTATB  OOMMERGB. 

h  Souennw  Okdibu  iob  Dbauoi  zh  Arothbr  Stats — Licbrsb  Vk& 
—A  oiljf  crdioMioe  raqntiing  an  agent  for  a  wholesale  book  hovaa 
rf>«atwl  in  aaothor  atato  to  take  out  a  lioenee  and  pay  a  lioeoae  foe 
vbeo  rJH^awg  book  orden  within  the  city  ia  void,  as  an  attempt  to 
lagolate  oommoroe  between  the  Btates.  The  laot  that  tha  sales  made  are 
■I  ntail  instead  of  wholesale,  aud  that  the  ordinanoe  makes  no  diaerimi* 
Mktlon  between  those  soliciting  otders  for  houses  wifbin  tha  stats  aad 
thoaa  solieituig  otders  for  hoMsa  in  other  states,  makes  no  diffsfsaea. 
Bkomkigiom  t.  Bomiand,  38Si 

%  SaIiM  Of  Goods  nr  Othsb  StatMl  —The  negotiatioa  of  salee  of  geoda 
wliioh  are  in  other  atates,  for  the  pnrpose  of  introdaeing  fbem  into  tiio 
stats  in  wbieh  the  negotiation  is  made,  is  interstats  eommeroe^  and  oaa* 
not  be  interfered  with  or  regulated  by  the  state  in  wtddi  tho  nsgplini 
Mm  li  ands.    Bbomimgtcn  ▼.  Batarktnd,  888: 

See  TAXn^  8;  8,  6w 

INTOXICATma  UQUOBS. 

See  MmioiPAL  CoBFO&ATiOKi^  t» 

mRIGATION. 
Soo  MAHDAXufli  1;  Watua 

ntRIQATIOK  OOMPAKlSa 
Sea  Watmbs,  1%  14-181 

JOINDER. 
See  Wassbi^  8. 

JOINT  LIABILITT. 
See  loBML,  8L 

JUDGMENTS. 

L  Owotmumif  SmtTixn— Oollatbral  Attack. — A  Judgmant  rendored 
ftj  A  oonrt  of  oompotent  jurisdietion  upon  eitation  by  pobUeatioB  is  not 
open  to  ooUatsral  attaok  on  the  ground  that  tiie  aflBdavit  for  pablieation 
is  insniBeisnt.    ffardf  r,  Beaiif,  80. 

%  JviWMsiiTB  nr  PnnoMAM  aqaikot  No»«iuBii>BiiTg  srOoMSTROoim  Snn- 
▼lOB.  —  A  Judgment  against  non-residents  In  persomam  for  oosfei^  upon 
mttIos  by  pnblisation,  in  an  aotion  to  try  title  to  an  nndiWded  interest 
in  land»  is  without  jurisdiotion,  and  a  sale  under  it  is  Toid.    Hardf  t. 

&  JvsQMBNn  nr  Rm  aoaihst  Noh-bbsidbntb  ofob  OomirBuurivB  8bb> 
▼lOBi  —  A  Judgment  in  an  action  to  try  title  to  an  undirided  interest  in 
land  upon  aenrioe  by  publication  upon  non-resident  defendanti^  is  Talid^ 
so  far  as  it  affects  the  title  to  such  land.     Hardy  ▼•  BetUy,  801 

A  JvDOMBiTTs  UPOH  C0N8TBUCTITB  Sbrtiob — PBKsincmoRS  nr  Fatob  or. 
—Judgments  rendered  upon  constructive  service  by  publication  are 
given  the  same  conclusive  effect  and  are  entitled  to  the  same  fsTorablo 
prssnmptions  as  judgments  upon  personal  service,     ffardp  t.  Beaijf,  80. 

A  OoLLATBBAL  Attaok,  What  d.  —  The  court  intimates  that,  were  tho 
question  nsanssarily  involvad,  it  would  hold  that  every  attaok  upon  n 
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JaJgwimt  ftr  whiI  «(  JwMifltliMi  in  Um  oowI  to  render  H^  preheated 
«B  nattem  dekon  llie  reoord,  it  a  eollaienJ  nttadu    OWfer  ▼.  8kk^  414 
fmmmumnnm  uvov  OoLL4TnuL  Aitaobl  -—In  n  eolUteiml  ateek  upon 
A  damestie  jndgmeni  of  %  oonri  of  general  jariediotien^  every  pre- 
iption  will  be  indnlged  in  favor  of  ilie  jnriadiotion  of  the  oonri  and 
▼nliditj  of  the  Judgment;  and  when  it  doee  not  otiierwiee  appear, 
Ik  will  bo  preenmed  thai  the  ooort  aseertained  all  faeti  neoeteaty  to 
tho  ozefoiee  of  Hi  Jnriediotion.    In  order  for  snoh  attaek  to  preraiU 
Ik  nmii  afirniattTely  appear  that  the  fiaete  enential  to  the  jnriadiotion 
9i  the  oonrt  did  not  in  fact  exist.    Hardy  r,  BecUy^  80. 
IdnoK  or— RlQisntr  aw  Absxeaox.  —  When  the  nnmber  of  a  jodgmenl 
is  preeeribed  by  law  as  a  prerequisite  to  the  reeord  of  an  abstraot  of 
Jadgment  in  order  to  ereate  a  lien,  the  nnmber  of  tiie  Judgment 
be  dispensed  withi  and  the  registry  of  the  abetraot  without  gir* 
iag  eneh  nnmber  does  not  oreate  a  lien.    Bonner  ▼•  GriBby,  48. 
9k  HoM»nAi>  RiaBi%  wbbv  OoNCLirarrs  aoaihit.  ^If  a  suit  in  oha»> 
•ovy  is  brought  against  a  hasband  and  wife»  in  which  plaintiflh  allege 
HMUMelvea  to  be  tiie  owners  of  oertain  real  property,  and  that  they 
Wf  unlawfully  kept  out  of  possession  by  defendanti^  and  that  oertain 
dUode  under  wiiioh  the  wife  elaims  title  were  made  to  hinder,  delay,  and 
dnfrand  ereditora  of  the  husband,  and  pUintiflb  pray  that  they  may 
tevo  possesaion  of  the  property  ^od  be  deelared  owners  thereof,  and 
Ihnt  the  deeds  to  the  wife  be  adjadged  fraudulent  and  Toid,  and  set 
ualde^  and  Judgment  is  rendered  in  favor  of  the  plaintiib  for  the  relief 
■oughts  en4^  judgment  is  oonolnsire  against  every  olaim  of  right  to  poo* 
■sssioB  existing  in  favor  of  defendants,  and  preelndes  the  wife  from  sub* 
•equently  asserting  any  title  or  right  of  posseesion  on  the  ground  that 
the  property  wa%  before  the  oommenoement  of  the  former  notion,  and 
•till  is,  a  hooMotead,  and  that  the  title  of  the  plaintiflb  is  based  upon  a 
■do  of  the  pi'operty  under  exeoation  against  her  husband  when  it  was 
•xempt  from  snoh  sale.    Orciham.  v.  Oa/ecr,  105. 
il  JvsoMBUT  u  CovoLUBiTB  OVLT  BBTWBur  the  pertiee  and  their  suoeessoia 
in  intereet  by  title  subsequent  to  the  oommenoement  of  the  aotioo. 
Warmodt  ▼.  Hariom^  209. 
Ifk  Bm  JunuuTA  —  Pabtt  Failiho  to  Fbusbht  DimiBB  HnoppBO  vboii 
Mora  ao  AtrBBWARDa.  —Where  a  defendant  had  an  opportunity  to 
plead  payment  of  the  judgment  when  summoned  to  show  oause  why  the 
oxeoution  should  not  be  renewed,  but  failed  to  do  so^  the  order  of  re- 
newal is  rttJmdieaUa.    SMlUvan  v.  81M,  894. 
IL  InopyBL.  —  A  Judgment  tor  the  plaintiff  sweeps  away  every  defense 
that  should  have  been  raised  against  the  action,  and  this  for  the  pur* 
poee  of  every  subsequent  suit,  whether  founded  upon  the  same  or  a 
diffsrent  cause.    Thus  in  a  possessory  aotion,  the  defendant  is  under 
ebligation  to  plead  all  ^e  titles  under  whioh  he  olaims,  and  if  he  faila 
to  do  sob  and  Judgment  is  entered  against  him,  he  oannot,  in  a  subse- 
quent notion,  set  up  title  of  whioh  he  might  have  availed  himself  in  the 
first.     Orahamr.  Ouher,  106. 
|&  Whbb  Rb8  JirniOATA.  *-  The  doctrine  of  rm  JtuUcata  is  i^ttoablo 
only  to  thoee  Judgments,  decrees,  or  orders  of  record  which  are  so  far 
flttiterial  and  final  that  a  review  thereof  may  be  had  through  the  or* 
dinary  prooednre,  such  as  appeals  or  writs  of  error.    The  granting  or 
refusing  of  other  applications  or  motions  doee  not  necessarily  prevent  a 
aubeequent  renewal  thereof  upon  the  same  or  different  grounds^  when 
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mtkrstatb  oobcmergb. 
It  liomiliHM  Obdim  vob  Dsalbe  nr  Arothsb  Stati — Liobrss 

—A  eMgr  ctdiauiM  rtqniriiig  mo  mgtnt  for  a  wholesale  book  haoat 
Mlaalad  fai  another  state  to  take  out  a  lioeoee  and  pay  a  tieenae  foe 
when  f^Vwfcing  hook  orden  within  the  oity  ia  roid,  as  an  attempt  to 
ftgnlate  oommerce  between  the  states.  The  faat  that  the  salea  made  are 
•I  retail  instead  of  wholesale,  and  that  the  ordinance  makes  no  discrimi* 
■atioa  between  those  soliciting  orders  for  houses  within  tfao  state  and 
tkosa  solietting  orders  for  honasa  In  other  states,  makaa  no  diflterenoa. 

m0WI^^^^9^^9U^H^^9    » •    •^VWa*  •a^^Ww^    v^^ff^BM 

%  8aum  Of  Goods  ur  Othbb  Stath.  — >The  negothitka  of  salaa  of  gooda 
wktoh  are  in  other  atates,  for  the  pnrpoee  of  introdacing  them  into  tiia 
■tate  In  which  the  negotiation  ia  made,  ia  interstate  commerce,  and 
Ml  be  Interfered  with  or  regalated  by  tha  state  in  whloh  tbo 
IIm  !■  made.    Bioomkigkm  r.  Baurbmd,  SSZ 

See  Taxbs,  2;  8,  & 

nrroxicATnra  liquors. 

Saa  MimioiPAL  CoBPORATiOKi^  t» 

IBRIGATIOK. 
Saa  MABDAMua^  1;  Watbh^ 

IBRIOATIOK  COMPANIES. 
Saa  Watxbs,  1%  14-ig. 

JOINDER. 
Saa  Watbbi^  S. 

JOINT  LIABILITY. 
See  LiBUi,  Z, 

JUDGMENTS. 

L  OwiWBWHfB  Sbbtiob^Oollatbbal  Attack. — A  Jndgmant  rsndand 
by  a  oonrt  of  aompatent  Jnriadiction  upon  citation  by  pnblicaticii  is  nol 
opan  to  ooUatersl  attack  on  the  gronnd  that  the  affidant  for  pnblicBtion 
la  faisnfllciant.    Hardy  r,  Beaiif,  80. 

ft  JvMiMKim  nr  Pbrsokam  AOAiirnNoy-BBsiDXim  BrOoHflnntuonTB  Sbb- 
▼lOB.  —A  Judgment  against  non-residentB  im  perwmam  for  ooats^  npon 
■srrice  by  pnbUoataon,  in  an  action  to  try  titia  to  an  nndiridad  interest 
im  land,  is  without  jarisdiotion,  and  a  sale  nnder  it  la  void.    Hardiff  ▼• 

ft  JVDGMBNTB  IH  RbK   AOAIMtT  KON-BBSIDBNTB  OTOK  OOBSTBUOIITB  8bB» 

▼MBi  —  A  Judgment  in  an  action  to  try  title  to  an  undiTided  interest  in 
land  upon  eenrioe  by  publication  upon  non-resident  defendantiy  is  valid» 
so  far  as  it  affects  the  title  to  such  land.     Hardy  t.  B^aHy^  80. 

4  J0DOHBNT8  uvoH  CoNBTBucrnrB  Sbbvigb  —  PBiauMPnoxa  nr  Fatob  ov. 
—Judgments  rendered  upon  construotiTe  service  by  publication  are 
giren  the  same  cod  elusive  effect  and  are  entitled  to  the  same  faTorable 
pfaanmptions  as  judgments  upon  personal  service.     Hardy  r.  JSeoty,  80l 

ft  OoLLATBBAL  AiTAOK,  Wrat  i8.^The  oourt  intimates  that»  were  tha 
queatico  necessarily  InTolrad,  it  would  hold  that  erary  attack  upon  a 
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J^gwwt  to  WMil  «f  iwMietioii  in  tito  eosri  to  raider  lk»  predieated 
•B  matlM  4elof«  Um  noofd.  it  a  odiktaia  aklMk.  {hO^  w.  SOkkt,  Hi. 
A  FuMnvnov  wo*  OnjULmuLh  Araok.  —In  a  ooUatonl  ateek  npon 
»  dooMstio  judgnMoA  al  a  oonri  of  general  toriidiofeieat  •^^ery  pre> 
■unplion  will  be  indolged  in  Urot  of  the  jnriadietioA  of  II10  ooaii  and 
Iba  validity  of  the  judgment)  and  when  it  does  not  otherwiie  appear, 
il  win  be  preenmed  thai  tito  eoart  aseertained  all  faoti  neceawry  to 
the  osoroiio  of  iti  Jnriediotion.  In  order  for  ench  attaok  to  piOTail» 
il  mast  afflrmathraly  appear  that  the  faeti  cesential  to  the  Jnriodiotioa 
of  the  ooort  did  not  in  fact  exiet.  Hardy  ▼.  B€at$^  80. 
%  Lonr  Of — Rmutet  <»  Abr&aot.  —  When  the  nnmber  of  a  jndgmont 
il  preeoribod  by  law  as  a  prereqnisite  to  the  reoord  of  an  abstraot  of 
Moh  judgment  in  ordor  to  areata  a  lien,  the  anmber  of  tho  Jndgment 
oanaot  be  dispoased  withi  and  tho  registry  of  the  abstraot  withont  gir* 
ing  sooh  aamber  does  not  ereate  a  lien,  Bommr  r.  Grltby^  48. 
C  BoKmsAD  BiOBi%  WBEV  OoycLuaiVB  AaAiNCT.  ^  If  a  suit  in  ohaa- 
oery  is  brought  sgainst  a  hasband  and  wif e»  in  whioh  plaintiflb  sUego 
HieiDselTes  to  be  tho  owners  of  oertain  real  property,  and  that  they 
MO  unlawfully  kept  out  of  possession  by  defendants,  and  that  oertain 
deads  under  whioh  tho  wife  olainis  title  were  made  to  hinder,  delay,  and 
dafraad  oreditors  of  tho  husband,  and  plaintiffs  pray  that  they  may 
kaTo  possession  of  the  property  and  be  declared  owners  thereof,  and 
UmI  the  deeds  to  tho  wife  bo  adjudged  fraudulent  and  Toid,  and  set 
laldn  and  Judgment  is  rendered  in  faror  of  the  plaintiflb  for  tho  relief 
MUghi^  aueh  judgment  is  oonolusire  against  every  claim  of  right  to  peo» 
■sssinn  osisting  in  foTor  of  defendants,  and  precludes  the  wife  from  sub- 
•aquotttly  assortiag  any  title  or  right  of  poaseesion  on  the  ground  that 
liio  property  waay  before  the  commencement  of  the  former  aotioo,  and 
•till  is,  a  homestead,  and  that  tho  title  of  the  plaintiflb  is  based  upon  a 
■do  of  the  property  under  ezeontion  against  hor  husband  when  it  was 
exempt  from  such  sale.    ^raAam.T.  Oulver^  105. 

il  Jvfioitnrr  is  Conolusitb  ovlt  Birwnui  the  parties  and  their  suooessoru 
ia  interest  by  title  subsequent  to  tho  oommenoemont  of  tho  aotioa. 
Warmtk  ▼.  Htuiom^  200. 

Ml  Bw  JmxuATA  —  Party  Faiuvo  to  FanunT  Dsvbmu  Hnoppao  laov 
DOExro  to  AvTSBWABsa.  — Where  a  defendant  had  an  opportunity  to 
plead  payment  of  the  judgment  when  summoned  to  show  causa  why  tho 
OKoeution  should  not  be  renewed,  but  failed  to  do  so^  the  order  of  rs- 
aowal  is  rwJmUccUa,    SMmtftm  r.  Shell,  804. 

!!•  Wtaomu  —  ▲  judgment  lor  the  plaintiff  sweepe  away  OTory  defenso 
that  should  haye  been  raised  against  the  action,  and  this  for  the  pur* 
poee  of  cTory  subsequent  snit^  whether  founded  upon  the  same  or  a 
diflbront  cause.  Thus  in  a  possessory  action,  the  defendant  is  under 
obligation  to  plead  all  the  titles  under  whioh  he  daima,  and  if  ho  fails 
to  do  so^  and  Judgment  is  entered  against  him,  he  oaanot,  in  a  subse- 
quent action,  set  up  title  of  whioh  he  might  ha?o  a?ailed  himself  in  tho 
first    Orakamr,  Oulver,  105. 

tt  Wmof  Has  JoiuoATA.  —  The  doctrine  of  rot  JtuUeaia  is  applicable 
only  to  thoee  judgments,  decrees,  or  orders  of  record  which  srs  so  far 
nuterial  and  final  that  a  review  thereof  may  be  had  through  the  or* 
dinary  procedure,  such  as  appeals  or  writs  of  error.  The  granting  cr 
rsfnsing  of  other  applications  or  motions  does  not  neoeesarily  prevent  a 
•ubeeqnent  renewal  thereof  upon  the  same  or  different  grounds^  whsa 
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JnrkdiolioA  •?«  ftiM  mbJMt-mftttor   tmaOm  Ul  lh« 
Jttdhwi  ▼.  ZHtCrict  Omi^  26S. 

UL  Qfinm  QoAium  baoimoH  xor  Rai  JmaoATjL  —No  appMl 

ol  «mr  bm  from  «i  ordsr  €l  th*  distriei  oourfe  qsaahiog  as  azoeatio^ 
and  tha  doolriBa  ol  rat  JwtUoata  doea  aol  apply  thavetow  AacfaaeK  ▼• 
DUkieiChmi,  266^ 

Mb  JusoMnrr  os  Appbal  Bobtd — Mxbosb  ov  (htionrAL  JusGMSirT — lamxm 
ov  SsBOonoH.  —  Whao  a  jadgmeafe  ^paalad  from  faaa  baaa  allrmad, 
and  an  aatioa  oa  tba  appeal  boad  haa  baen  proaaootad  to  jadgnMnl;  and 
aaah  jndgmaol  ia  paading  on  appeal,  the  origiaal  jadgment  is  not  naargad 
kk  ar  aztingaiahad  by  the  jadgment  on  the  appeal  bond,  so  aa  to  praTont 
tha  iaraanca  d  asaontton  on  the  former.    RodaoeU  r,  Diairiei  dmri^  26&. 

UL  Knasa.  — >  JoDOMaiiT  ufow  ah  Appbal  Bond  doea  not  artingoiah  ^bm- 
Jadgmant  appealed  f ram.    Boekmdl  r.  J>laMei  Oomri,  26S. 

It.  JnraiuiiT  OB  Dbqbbb  Ootbidb  of  thb  InvnB  ia  to  that  aztant  witk- 
oat  joriadiotion  and  void.    Meicaffr,  Hart,  122. 

17*  JuD0in3iT  am  Aboijbbbd  Ckxrir  n  Void.— A  aentenaa  impoaed  m^ 
Jadgmant  rendered  by  a  oonrt  after  it  faaa  been  aboUahad  by  atatofea  i» 
▼Old.    OmtrntM  ▼.  Feofk^  850. 

la.  Pbopbb  IIodb  op  PBooBBDiiro  TO  Vaoatb.  —  Where  azeoatioB  la  p»- 
nawad  nadar  proper  prooeedinga  after  the  Judgment  haa  baen  aariaiiad, 
if  the  defendant  haa  any  remedy,  ha  ranat  aeek  it  by  motion  in  tho 
original  eaoae^  and  not  by  a  new  and  independent  aotion.     AffllMn  ▼. 

19l  MonoN  10  Vaoatb.  — OovimB-ArpinATm  will  not  be  reoaiTad  to  rabn^ 
the  allegation  of  merita  oontatned  in  affldarita  preeantad  by  a  partj^ 
moWng  for  relief  firom  a  jadgment  by  default.    Dwglam  t.  Todd,  947. 

Ml   AbBBBT  op  JOIMIMBIIT,    MOTION  DT,  WHBN  ONLY    ATAILABLB.  —  A  BM* 

tioB  in  arreet  of  Jadgment  ia  aTaUabla  only  when  tha  faote  atated  in  tho 
petition  do  not  entitle  tha  pUintiir  to  any  rdief  whatarer.  /oAmen  t. 
MUkr.  5U. 

•L   KbUBP   PBOM   JtmOMBMT,  ON  TSB  GrOVND  that   thb   SHBBDVli  B»> 

WBN  OP  Sbbtiob  op  Pboobsb  18  Falsb*  will  not  be  granted  in  an  aetion 
to  aat  aside  raoh  Judgment,  when  there  it  no  pratonae  that  the  oondoat 
of  the  officer  or  of  the  sheriff  iras  fraadnlent.    Cv%  ▼•  8hirh  414b 

St  &BUBP  AOAnmrt  mb  Mibtaxb  op  Law.  —If  a  defendant  faila  to  asaka 
his  defenaa  to  an  aotion  beoanae,  after  oonsnlting  widi  an  attoraej, 
he  ia  adTiaed  by  aneh  attorney  that  his  defense  ia  not  good  in  law, 
and  belieTea  and  reliea  upon  the  adrioe  so  giren,  he  may,  on  motioo,  ba 
psliered  from  a  Judgment  sabseqneatly  entered  against  him  by  dalaalt^ 
if  the  attorney  waa  mistaken,  and  the  defense  waa  good  inlaw,  and  would 
haye  been  interpoaed  but  for  the  ad?ioe  reoeiYed.  A  statute  anthoriB» 
ing  relief  to  be  granted  upon  motion  from  a  judgment  entered  against  n> 
party  throngh  his  mistake,  inadrertenoe,  or  ezeusable  neglect  is  not  ra* 
atrioted  to  mistakea  of  fact,  but  anthoriaea  relief  to  ba  granted  on  aoaount 
of  a  mistake  of  Uw.    Dcmglaat  t.  T*odd^  247. 

fH  Rbubp  ao  ainbt  Judohbnt  on  Gbound  op  Excotablb  Nbolbot.  — Whecw 
a  defendant  duly  serred  with  summons,  under  no  mistake  aa  to  the  aa* 
oeesity  of  employing  counsel,  intrusts  the  copy  summons  to  a  friend,  di- 
leoting  him  to  hand  it  to  an  attorney,  with  instmetiotts  to  appear  and 
plead  payment^  but  it  ia  not  deliyered  to  the  attorney  antU  after  tha 
time  for  answering  had  passed,  and  judgment  by  default  waa  taken  a 
year  after,  there  is  no  such  mistake^  inadvertence^  aarprissb  orazoaaaUa 
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Mgloot  M  win  miia*  him  to  nlidf  wider  leotion  195  of  the  code.    SmU 
Jhrn  T.  Shea,  8M. 

AjnnuL,  1,  6^  8|  Ammmr  ahd  OLnm;  i;  6|  Ooimncpi;  1,  %  Our- 
TBAoi%  If  CsuxROB't  Suiv;  ,Oau»ni  Eqvir;  1|  JlxioirniMi»  >-5| 

OVABAXTT,   1;  HOMBCTBAl^   2;  HoaBAXD  AND  Wll%  5|   IVKAafli|  Ih- 

JVHonom^  1;  Jumoon  ov  thb  Pbaoi;  OmoiBS,  2;  Pboomb;  Rb- 
onysBS,  4;  Substtbhxp,  1.  6;  TaisPAfti  to  Tbt  Titl%  2;  Vsndqb 

An  POBOBAASS,  2,  4. 

JUDICIAL  NOnOK. 
See  BviDSNOB;  Railboad8»  l(k 

JURISDIOnOK. 
JvBDDionoir  ov  Stats  Oomnr  otsr  Tbhpabs  OomnmD  oh  Lavo  Osdip 
TO  Umitbd  Status.  —  Where  Oongreee  hae  made  no  new  regnhttioM 
toaohing  the  administratioa  of  joetioe  in  eml  OMee  with  respeot  to  ao* 
tione  arising  within  territory  whieh  a  state  has  oeded  to  the  federal  gor* 
emment  for  the  pnrpoee  of  a  na^-yard,  the  Uws  of  the  alale  in  fofoe  al 
the  time  of  the  oeseion,  and  the  jurisdiction  of  its  oonrts  in  regard  to 
private  rights  and  remedies,  remain  nnohanged  and  nnaffeoted  hf  the 
aot  of  oeesion.    BarreU  ▼•  Patrntr^  835. 

8eo  OvABOiAH  AHD  Wabd^  1;  iNJUNonoH^  4;  JuDoiaira^  1, 2, 8^  6^  12;  1% 
Jdstioi  ov  tee  Pbacb:  Pubuo  Lahim»  1;  RsoiiTKRa.  2|  Scato^  ± 

JURY  AND  JURORa 
See  EQDirr,  2;  bmnunr;  TniAL»  Z,  6-7,  8;  19|  Wnu^  & 

JUSTICE  OF  THB  PBAOB. 
JvDQimiT  ov  JtranoB  of  Pbaob  not  Bntkbid  ni  Tdcb  Vonx— When  a 
JQstiee  of  the  peaoe  fails  to  enter  a  judgment  until  moco  than  ninelgr 
days  after  a  rerdiot  has  been  returned  in  the  ease,  a  Judgment  then  ren- 
dered hy  him  is  without  jurisdiction  and  void;  and  if  the  Judgment 
debtor  doee  not  hear  of  the  entry  of  such  judgment  until  more  than  a 
year  after  it  is  made,  he  may  then  maintain  an  action  in  equity  to  liav<o 
the  Judgment  oanoeled.     Tomlmmm  t.  LUu,  458. 

See  BxBOUTiOH,  1,  4» 

JUSTIFICATION. 
See  Falsb  Impbiboiimbiit. 

LANDLORD  AND  TENANT. 

Am  AonoH  iob  Rbmt  cannot  be  sustained  unless  the  relation  of  landlevi 
and  tenant  has  existed  between  the  plaintiff  and  the  defandanti  Wm^ 
modt  T.  Harkm,  209. 

See  HoMBBTBAS^  2;  Iksvbanob;  1»  6;  Rbal  Pbopbbtt,  L 

LARCBNT. 

1.  IvDiOTMBifT  IOB,  SiTmciBirr  WITHOUT  Allboiho  Valitb  ov  Eaob  Sbpa- 
BATB  Abtiolb  Stolbm.  — Au  information  or  indictment  which  ehargea 
tho  larceny  of  several  articles  need  not  necessarily  allege  the  Talne  of 
each  separate  article  charged  to  have  been  stolen.    8taU  ▼.  Brtw^  904. 

%  Fob  a  Sbbvant  to  Coif  tbrt  Propbbtt  Dblitbrbd  to  Hxv  bt  a  Thibd 
PiBBOB  for  hia  master  ia  not  larceny*  provided  he  dots  bo  before  tho 
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goods  have  naolied  tiieir  destination,  and  something  more  fiat  liappaaed 
to  reduce  him  to  a  mere  eoatodian;  while,  on  the  other  hand*  if  the 
proper^  is  deliTered  to  the  atrrant  by  hie  maater»  the  oonTermoB  la  kiN 
es^y«    ChNMnoMssnttt  ▼•  Bytm^  660i 

flee  SMBBiLiMBirn  'Bsaiujoamm.  L 

LBASX. 
flee  ImaBAHO^  6;  Taxh^  t^ 

LBGISLATURB. 
flee  OojtgriTVTiowi^  1,  4-3;  MAHiuinii^  2;  flEATOTHk 

LErX]EB& 
flee  Btidsho^  Z» 

LBVY. 
flee  AmomniTi  Bzaoonoir;  Vmscwm  hid  Pvwnuflii^  t. 

UBEU 

It  Worm  AonoxABUi  vkr  Si.  — A  newspaper  paWeatien  idesly  glati^g 
that  a  certain  person  or  persons  **were  arrested  and  lodged  is  Jail  t^ 
day,  on  oharge  of  theft^"  is  libelons,  and  actionable  per  m^  Mth  ▼• 
FuUer.15. 

ft  WoBSS  Whiob  Imputb  Guilt  or  Csimb  punishable  with  imprieo^ 
meat  are  actionable  per  «e^  without  making  the  charge  in  oxpresi 
terms.  They  are  actionable  if  they  consist  of  a  statement  of  facta  whieh 
would  naturally  and  presumably  be  understood  by  the  heaien  or 
readers  as  a  charge  of  such  crime.    Beh  ▼.  FuUer,  75. 

ft  All  PiBflONS  abb  Liablb  Who  Bhoaob  in  Pububhimo  ob  OatamjO' 
nro  a  libel;  and  by  reason  of  the  doctrine  of  the  eeveral  liabtli^  ef 
tort*feasors,  the  remedy  may  be  pursued  against  one  er  more  of  thoee 
guilty  of  the  wrons;.    Beh  ▼.  KttUer,  75. 

4.  LuBUJTT  OB  OoBFOBATiOB.  -^  A  Corporation  ie  dTiliy  liable  for  n  libsli 
and  if  it  pablishea  and  circulates  a  libel  by  the  aid  and  ^t-IiIiiibi 
of  others,  all  are  equally  liable  in  a  oivil  action,  either  Jointly  or  aev>> 
orally.    Belo  t.  FuUer,  75. 

ft  LiABiLrrr  or  Mbmbbbs  or  Cobpobatior  for  a  libel  published  by  H 
does  not  arise  from  the  fact  that  they  are  ahare-holdere  or  members 
alone,  but  springy  only  from  their  active  agency  in  producing  aad  at* 
eulating  the  libeL     Beh  ▼.  FStUer^  75. 

ft  I^bbl  bt  Oobforation— LuBiurr  or  SToaKHOLDBBB.«>Whett  a  libel 
is  published  and  circulated  by  a  newspaper  corporation,  its  atookholderi 
and  officers  are  not  liable  from  the  mere  fact  of  their  memberahip 
thereia.  To  render  them  responsible  for  such  libel,  it  must  also  be 
shown  that  they  in  some  way  aided,  assisted,  and  adTised  its  publioatioa 
or  circulation,  or  that  their  dutiee  to  the  corporation  are  of  such  oharao> 
ter  and  nature  as  to  charge  them  with  the  performance  of  functiona  eon* 
oeming  the  publication  or  circulation  of  the  paper,  whereby  they  knew, 
er  should  have  known,  of  the  pnblioatiou  or  oirenlatioB  of  Buoh 
Bth  T.  JVitfsr,  75. 

ft  PBBiUMmoir  or  Ivjubt.  —  It  is  preaumed,  without  prod  of 

age^  that  the  unauthoriaed  publication  of  actionable  weeds  ohacging  m 


Ihdbx.  1008 

InfiunofHi  orfiae  lojom  Ihe  oharaotMr,  repotetloii,  and  mratal  faellngi  «f 
«lio  rmhf  agunit  whom  the  libel  it  direetad.  JMo  r.  Fuller,  7& 
iL  AfliVAL  Damaov  BaooTimABLi  wrrsooT  Paoof  ov  Mauoi.  —  Wbea 
dalamatory  aad  libelous  words  oh&i^ge  aa  actionable  orime^  aetual 
damagei,  inolading  mental  mffering  and  loea  of  character^  are  reooTir* 
abUb  even  in  the  abeenoe  of  malice.    Bth  v.  FuUeTf  7fi> 

UCENSB. 

]•  PjaoL  Licnn.  — SAmniiT  oahnot  bb  Imfosxd  upon  land  bj  tooe  of 
m  parol  licenM,  etpeoially  when  the  parol  oontraot  haa  not  been  pioTed 
to  the  point  of  demonstration,  and  the  revocation  of  the  lioense  will  nol 
work  a  considerable  or  irreparable  damago  to  the  licenses^  Lawrence  ▼• 
Sfringer,  702. 

IL  L10BN8S  TO  Take  Po8bb»ioh  ahd  to  Briot  iMPRovxiiBim  upon  Real 
PBOPUtiT  results  when  a  person  haying  a  possessory  right  oanses  it  to 
be  generally  understood  that  he  is  glad  to  see  buildings  and  other  im* 
proTements  put  upon  property,  and  thathe  will  not  regard  nor  treat  as  tres- 
passers those  who  erect  them  and  occupy  his  land.    Meteaffr.  ffari,  121. 

&    A  LiCBlfU  MAT  BxOOMa  AN  AgRBIMBNT  tor  a  VaLUABLB    ColfSIDKEA* 

Tioy,  as  where  the  enjoyment  of  it  must  necessarily  be  preceded  by  the 
expenditure  of  money;  and  when  the  licensee  has  made  improrements  or 
invested  capital  in  consequence  of  a  license,  he  has  become  a  purohasor 
for  a  valuable  consideration.    Meieeiffr.  ffari,  122. 

4.  ▲  Barb  Liobmsbb  mubv  Taxb  Prbmisbs  as  Hb  Finob  Thbh;  and  baa 
no  cause  of  action  if  injured  on  account  of  dangers  there  existing.  The 
owner  doea  not  owe  him  any  duty  to  care  for  him,  or  to  see  that  he  doea 
ttot  go  to  a  dangerona  place.     Redhjan  v.  Boston  etc,  Jfaihoad,  620. 

li  Parol  Liobmbb  to  Drain  Land  over  the  laud  of  another  ia  revocabla^  ia 
the  absence  of  proof  that  its  revocation  will  work  irreparmbla  damaga  to 
the  Ucenaee.    Lawnnce  v.  Springer,  702i ' 

6ii  A  SiMFLB  Parol  Liobnhb  mat  bb  Rbyokbd  by  the  licenaor  at  any  tima^ 
and  ia  revoked  by  hia  death,  or  the  aale  of  the  real  property  iovolvad. 
Meieaff^.  ffari,  122. 

7.   A  LiCBNBB  COVPLBD  WITH  AN  InTBRBST  18  NOT  BjCVOCABLB  by  tho  BOB* 

veyance  of  the  realty  to  which  it  relates.    Meiea{fYM  ffari,  122. 

flL  Rbvooation  of  Liobnsb  dobs  not  Undo  What  bab  bbbn  donb  undbb 
It,  nor  make  that  unlawful  which  was  lawful  when  dona.  Meieaff  v* 
ffari,  122. 

•.  Rights  of  Partibs  on  thb  Rbyocation  of.  « When  a  party  has 
been  permitted  to  enter  upon  land  under  an  agreement  that  he  may  do 
ao  and  erect  improvements  thereon,  and  that  he  would  be  allowed  to 
purchase  such  land  for  a  small  or  nominal  consideration,  and  such  agree- 
ment is  not  enforceable,  because  both  parol  and  uncertain  in  its  term% 
and  the  lioense  given  to  him  to  occupy  is  revoked,  both  ha  and  the 
owner  of  the  land  must  be  treated  as  having  an  interest  therein,  and  he 
should  be  allowed  the  value  of  his  improvementa,  and  such  value  should 
be  made  a  lien  on  the  property,  and  unless  their  value  is  paid  into 
court  for  his  use,  the  property  should  be  sold,  and  the  proceeds  dividad 
batwaan  him  and  the  land-owner  in  proportion  to  their  raapectiva  iat«b 
aatik    Meieaffr.  ffari,  122. 

8sB  Attornbt  and  Cubnt;  Bjbotmbnt;  Bquitt,  S)  Intbbbtatb  Con* 
MBROB,  1;  Municipal  CoBPORATioNai  3^  16,  17;  Railroaim^  18;  Stav* 
VTBfl^  17;  Tazb%  ab 
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LIE1I& 

8m  AnoBSsr  akd  Ousht,  S;  SzaoonoK,  1,  4|  Jvjmmamak  7| 

OAOK8,  0^  11;  MaoHAiiio't  Lnn; 

LIMITATIONS  OF  ACTION& 

]•  Bcmm  SiooK.  «•  SiATOTB  ov  LwiTATiOHt  in  a  suit  by  ereditaa  «f  aai» 
•olTant  oorponktimi  to  eompel  holdon  of  ftoiiaM  stock  to  mako  paymanl 
thorefor  doet  not  oommenoe  to  mn  prior  to  the  imolTonejr  of  tho 
poration.    Ho§pea  ▼.  Northweaiem  Ufg.  Co.^  687. 

%  LoatAsrum  to  Atoid  Dbbd  lOft  Fbaudl  —An  action  to  avoid  a  deed 
tha  gronnd  of  frand  is  barred  by  the  statnte  of  limitations  in  fow 
The  statnte  begins  to  ran  from  the  discovery  of  the  frand,  or 
time  when  it  onght  to  have  been  discovered  by  the  exercise  of  proper 
diligence  and  inquiry.    Chicago  etc  R*y  Oo.  ▼•  mertuQUm,  SB. 

SeeBAXKi^lk 

LIS  PENDSNa 

• 

L  Ths  Holdbe  ov  am  UirBaooRDBD  Dsbd  cannot  be  effected  by  a  JadgoMBl 
in  a  snit  brought  by  his  grantor  after  the  execntion  of  the  deed, 
the  notice  of  the  pendency  of  the  snit  is  filed  sod  recorded  bef< 
deed.    The  holder  of  an  unrecorded  conveyance^  made  before  tbo 
mencement  of  an  action*  cannot  be  regaided  as  a  purchaser 
tte.     WarmoA  r.  Harbm,  209. 

IL   ASSIOIIBB   OV   MOBTOAOS  ChaBOBABLB  WITH  NoTIOB  ov. — An 
of  a  mortgage  is  chargeable  with  notice  of  an  action  pending  at  the 
the  assiguinent  is  made,  and  which  affects  the  intereol  oonveyed  by  Ihs 
mortgage.    Bowmam  ▼•  Andermmt  47ti 

•MAGISTRATB. 
Bet  MALiaiotiB  Fbobboutiov,  L 

MAUOB. 
Bet  CSBnairAL  Law,  6;  Falsb  Imfbibohmj»t,  1;  LdxLi  %  WATn%  IL 

HAUOIOnS  PROSECUnOK. 

L  Abtiob  ov  Maoistratb.  — >  As  evidence  tending  to  show  probaUe  ciinit 
the  proeecntor  should  be  permitted  to  prove  that  he  went  to  a  Justies^ 
who  was  also  an  attorney  at  law,  and  fairly  disclosed  to  him  all  tho 
facts  within  his  knowledge,  and  was  thereupon,  by  such  justice,  advissd 
that  the  proper  method  of  procedure  was  by  a  criminal  complaint^  and 
that,  acting  in  good  faith  upon  such  advice,  he  caused  the  oomplahit  la 
be  made  and  signed,  and  swore  to  the  same.    Monagkan  r.  Cox,  66S. 

IL  Bbltbf  a  PLAiKTiFr*8  Guilt  ib  Ibdupbnsablb.  —  In  an  action  for 
malicious  prosecution,  it  is  no  defense  that  the  proeecution  was  insti> 
tuted  by  the  defendant  upon  the  advice  of  counsel,  after  a  full  and 
fair  statement  to  him  of  all  the  material  facts  in  the  case,  when  it  ap* 
pears  that  the  defendant  did  not  believe  the  accused  to  be  guH^. 
JokMom  V.  Meier,  5U. 

t,  Gbnbkal  Vbbdiot  nr  Aotion  fob,  PBRsaMPnoH  ABmnio  vroil  — 
Where  the  jury  retarn  a  general  venliet  in  favor  of  the  pUintiif  in  as 
action  for  malicious  prosecution,  it  must  be  presumed,  in  the  sbeenfli 
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ef  a  apMlal  finding  to  tb«  oontnrj,  that  th«y  found  that  liie  eriminal 
proaeentioa  eomplainad  of  wai  institnted  by  th«  dofendant.  Jchnmm  ▼• 
MUkr.  514 
to  Pbobablb  CAxm,  Y^Ajn  or,  Ihvskbu)  from  Gbnbral  Vbediot  whvv.  — 
Fkx>m  a  genonl  verdict  for  the  plaintiff  in  an  action  for  malicions  proio* 
cation,  it  may  be  inferred  that  the  jnry  found  a  want  of  probable  canee, 
and  eneh  general  verdict  is  reooncilable  with  a  special  finding  of  facta 
■Dflident  to  warrant  a  tnspicion  of  the  plaintiff's  guilty  bnt  not  sufficient 
to  lead  to  a  belief  of  his  guilt,  upon  the  theory  that  tha  defendant  did 
aot  believe  the  plaintiff  to  be  gnUty.    Johnmm  t.  MUkr,  514. 

MANDAMUS. 

I.  lasioinoir.  —  Makhakus  n  an  Afpbopbiatb  Ruodt  to  oompd  tlio 
delivery  of  water  for  irrigation  purposes.  Combt  ▼•  AgrkmUmnd  DUdk 
Co.,  275. 

■L  Mandamus  AOAiNtr  Lkhblatubb.  — The  members  of  the  legislative  de« 
partment  of  a  state  cannot  be  directly  oontrolled  by  mandamnu  in  the 
exercise  of  their  legislative  powers.  Oreemoood  CenuUry  etc  Ook  r* 
Boutt,7Bi. 

S»  If  A^AMUS  A0AIN8T  GoTiaNOR.  — The  official  discretion  of  the  govenior 
ol  a  state  cannot  be  controlled  by  mandanmB,  This  writ  will  be  allowed 
In  a  proper  case  to  command  action,  bnt  it  cannot  be  used  to  control 
discretion.     Oreenwood  Cemetery  etc  Co,  t.  RouU,  284. 

^  Mandamus  against  Governor.  — The  writ  of  fnatuiamiif  will  not  lie  to 
control  the  action  of  the  governor  of  a  state  in  the  exercise  of  any  of  hia 
political  or  governmental  powers,  whether  such  powers  arc  conferred 
vpoii  him  by  the  constitntion  or  by  statute.  Qrtewwood  Cemdtry  e(& 
Cb.  V.  RouU,  2284. 

IL  Mandamus  against  Govbrnor  —  Whbn  will  Ln.  — ^When,  In  the  exer- 
eise  of  some  official  power  neither  political  nor  essentially  governmental, 
the  law  specially  enjoins  upon  the  governor  of  a  state  as  a  duty  the  per- 
formance of  some  partionlw  act,  under  oircnmstances  in  which  he  has  no 
discretion,  and  his  refusal  to  perform  the  act  deprives  a  party  of  his 
property  <»  of  some  legal  right,  mandamuB  will  lie  against  the  governor 
to  compel  the  performance  of  such  ministerial  act,  in  the  abeenoe  of  other 
plain,  speedy,  or  adequate  remedy  at  law.  Qrt&tumood  Oemdtry  ete.  Giw 
w.RwU,  284. 

fiL  Mandamus  against  Govxrnor  to  Compk.  IsBUANcni  or  I4AVD  Panunr.  -» 
MandamnB  will  lie  against  the  governor  of  a  state  to  oompd  him  to  per* 
form  a  merely  ministerial  act  in  signing,  executing,  and  delivering  a 
patent  to  pubUo  land,  which  has  been  regulariy  sold  by  the  state  board 
of  land  commissioners  of  which  he  is  a  member,  provided  the  purchaser 
has  paid  or  tendered  the  full  purchase  price,  and  has  otherwise  complied 
with  all  conditioos  of  the  purchase  €hrmmnod  Ctmdmy  sia  Cd^  T« 
MoMUt  284. 

MARBIAGS. 
Bcdhnn^  7,81 

MARRIED  WOBfSH. 

■sa  AouiowuDOMMms  HoMxaTaAD,  2;  Huiaaxft  av»  Wmi  Mmmua^ 

Lou,  4 
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MASTSE  AKD  SXRVANT. 

L  CoirnuoTOB  abi>  Shflotbe.  — Iv  tmb  Cabbtino  mn  op  ▲  OoanuA  • 

NioissARiLT  LiJURioua  to  a  third  peraon,  the  doctrine  d  rmpomitid 
mtptriar  applies.     Wmam  t.  /BVemo  (kimd  ttc.  Oo.^  172. 

%   OOXTRAOIOB  AJID  1BllFU>TKB.  —  FOB  AV  AOT  OF  A  GORTBAOIOB  III  PlAW* 

mo  UF  THB  Lahd  ov  a  Thibd  Pbbson,  aod  vamg  part  tliereof  ia  eoa- 

eitnioting  or  repairing  a  canal,  his  employer  is  answeraUe^  if  it  appsett 
that  it  was  part  of  the  contract  that  the  work  shoald  uiTolme  tiie  asiiif 
of  each  land.     Wtttkam  ▼.  /Vetno  Oanal  He.  Co.,  172. 

Sb  ViOE-pRiifoiFAii^  Who  n— Nboliqbkcb  towabj>  Mxbob  Bmplotbb.— 
A  local  boss,  or  foreman,  with  authority  to  control  and  direct  the  msn 
and  machinery  employed,  and  to  discharge  such  men  at  pleasnre,  ia  a 
Tioe-prinoipai,  and  not  a  fellow-seryant^  and  the  master  b  liable  for  his 
negligence  in  ordering  a  minor  employee  into  a  aitnatiim  of  danger,  and 
to.  perform  an  act  entirely  beyond  the  scope  of  his  employment^  if  im 
obeying  the  order  saoh  employee  is  killed  or  injared.  Omum  ▼•  ifoi^ 
mix,  34a 

4i  Vios-PRiNoiPAL.  -^  If  thb  I>0tt  to  Proyidb  a  Safb  Plaob  in  wUflb 
the  senrant  is  to  do  his  work  is  by  the  master  confided  to  another  mT' 
▼ant  or  employee,  the  employer  is  responsible,  il  the  dnty  is  eo  negli- 
gently done  that  injury  results.  The  duty  of  providing  for  the  safely 
of  employees  rests  on  the  employer,  and  cannot  be  delegated.  £oai^ 
vOk  He.  R'y  Co,  ▼.  Banning,  443. 

§k  LiABiLiTT  OF  Mastbb  FOB  Acv  OF  Vioi-PBiHOiPAL. — When  a  snboidi» 
nate  employee  is  injured  through  the  negligence  of  a  ▼ice-prinoipal«  the 
master  is  liable  in  tiie  same  manner  as  if  he  had  been  personally  ptessat 
and  committed  the  negligent  act  himself.   Swuney  r.  Ouffeie.  R'p  Oo,f  7L 

C  LiABiLmr  OF  MAarxB  oa  Viob-pbinoipal  fob  Obdbrimq  Skbtant  xbid 
Dakobb.  ^  When  a  master  wrongfully  sends  his  servant  into  a  danger^ 
one  place,  or  exposes  him  to  a  riak  not  connected  with  the  service^  ia 
consequence  of  which  he  is  injured,  the  master  is  liable;  and  if,  instead 
of  being  thus  sent  by  the  master,  he  is  sent  by  one  whom  the  master  has 
placed  in  authority  over  him,  and  to  whose  orders  he  is  subjeotod,  the 
liability  of  the  master  is  the  same.     Orman  ▼.  Mannix,  340l 

I.  LiABiLTrr  OF  Mastbb  fob  Act  of  Viok-prwoipal.  —  When  a  boy  fov^ 
teen  or  fifteen  years  of  age  is  engaged  to  work  for  hia  employer  ia  a 
non-hazardous  service^  and  is  placed  by  his  employer  under  the  oontrcl 
and  subject  to  the  order  and  direction  of  a  foreman,  who  orders  him  to 
do  a  thing  which  in  its  nature  is  perilous  or  hacardons  to  life  or  limls 
and  which  is  outside  the  duties  and  employment  of  the  boy,  bnt  wiiliiB 
the  scope  of  the  employment  of  the  foreman,  and  in  an  attempt  to  per* 
form  such  act  in  obedience  to  such  order^the  boy  is  killed  or  injured, 
the  giving  of  such  order  by  the  foreman  is  negligence  for  which  the 
employer  is  liable,  and  the  fact  that  the  boy  would  have  been  justified 
in  refusing  to  obey  such  order  will  not  exonerate  his  employer  from 
liability.    Orman  ▼.  Manniae,  840. 

iL  ViCB-PBUfOTPAL  AND  FBLLOw-SBRVAim. — The  mere  fad  that  thessr- 
▼ant  whose  negligence  produces  the  injury  is  superior  in  rank  to  the 
servant  injured  does  not  alone  fix  the  liability  of  the  master.  If  tiM 
negligent  servant  can  fairly  be  said  to  take  the  place  of  the  mastar, 
and  represent  him  so  as  to  become  in  reality  a  vice-principal,  and  tti 
negligence  occurs  in  the  discharge  of  his  representative  datli%  tke 
ler  is  liable.     Colorado  He.  R*y  Co.  v.  ITayUm^  8S6. 
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CL  Kigliobnoi  ov  Fxlow-sbrtaht.  —  When  »  molder  in  a  factory,  called 
upon  to  anUt  in  pouring  heated  metal  into  molda  prepared  by  other 
molden  in  the  employ  of  the  master,  ii  injured  by  the  eeoape  of  euoh 
metal  from  a  defectiye  mold,  and  it  ia  shown  that  the  molds  furnished 
are  numerous,  and  that  no  employee  Lb  required  to  use  a  defeoti?e  mold, 
while  accidents  of  the  kind  stated  are  of  frequent  occurrence,  tha  •n^ 
ployee  thus  injured  cannot  recoTer  from  the  master,  as  the  negligeno^ 
if  any,  is  that  of  a  fellow-senrant.     Kehoe  r.  AUen,  608. 

ML  Dorr  of  Mastsb  as  to  Maohuh brt  ahp  AppuAMOMi «-  Brery  master 
must  exercise  ordinary  care,  skill,  and  prudence  in  furnishing  machin- 
ery and  appliances  suitable  for  doing  the  work  in  hand,  and  must  ex- 
ercise like  care  and  caution  in  employing  competent  fellow-serrantsi 
and  when  others  are  giyen  charge  of  the  whole  or  a  portion  of  the  work, 
tha  master  is  required  to  use  reasonable  care  and  caution  in  tha  seleotioa 
ol  competent  assistants  for  such  positions.    Ormom  ▼.  Mannix,  840. 

11.  HiiiTSB  m  Bound  to  Vurkjsb  avd  Mauitaut  Suitablx  iNBTBcmiir* 
TALITIX8  for  the  work  or  duty  which  he  requires  of  his  employees,  young 
or  old,  and  failing  in  this  he  is  liable  for  any  damages  flowing  from  •nob 
neglect  of  duty.  When  the  servant^  in  obedience  to  the  order  of  tha 
master,  incurs  the  risk  of  machinery,  which,  though  dangerous,  is  nol 
•o  much  so  as  to  threaten  immediate  injury,  or  when  it  is  reasonably 
probable  it  may  be  safely  used  only  by  extraordinary  caution  or  skill, 
the  master  is  liable  for  resulting  accident.    Kehler  r,  Sehwenk,  Til* 

llL  NiouoBNOB  TOWARD  Mivoa  Emflotxs  — >  EviDXNOX.  —  In  an  aetioo 
by  a  minor  employee  to  reoov^er  for  injuries  received  while  running 
a  dumper  for  his  master,  evidence  that  the  dumper-track  had  rotten 
ties,  loose  rails,  and  projecting  ends  of  ties,  with  holes  in  the  ground 
between  the  ties,  both  inside  and  outside  the  rails,  and  was  in  snoh  a 
condition  of  non-repair  as  would  most  probably  and  naturally  occasion 
the  stumbling  of  any  person,  young  or  old,  while  engaged  in  tha  per^ 
formanoe  of  so  haiardous  a  service,  is  admissible  as  tending  to  show 
negligence  on  the  part  of  the  master.    Kehler  v.  Sekwenk,  777. 

1&  KiGUOBNOB  TOWARD  MiNOR  Emplotbb  —  Eyidbnob.  —Iu  an  action  by 
minor  employee  to  recover  for  injuries  received  while  operating  a 
dumper  for  his  master,  evidence  that  a  different  kind  of  dumper  was  in 
general  use  at  other  collieries,  and  that  it  was  entirely  free  from  tha  ar> 
rangement  which  constituted  the  dangerous  character  of  the  one  in  nse 
at  defendant's  colliery,  is  admissible  as  tending  to  show  negligence  on 
the  part  of  the  master  in  not  furnishing  safe  machinery  and  appliancea 
with  which  to  do  the  work.     Kehler  v.  Sehwenk,  777. 

Mi  Putt  to  Minor  Emplotbb&  — It  is  the  duty  of  every  master  to  take 
notice  of  the  age  and  ability  of  his  young  employees,  and  to  use  ordi- 
nary care  to  protect  them  from  risks  which  they  cannot  properly  appre- 
ciate, and  to  which  they  should  not  be  exposed.  Failing  in  this  duty, 
the  master  is  liable  for  injury  reaulting  therefrom.  KehUr  t.  Schufeni, 
777. 

lt>  Minor  EMPLorBB8.^In  actions  by  young  servants  against  their  oa- 
ployers,  the  inexperience  of  the  servant  and  want  of  specific  instmotioo 
as  to  the  dangers  of  the  service  are  recognised  as  sooroes  ol  liability 
against  the  master.    Kehler  v.  Sehwenk,  777. 

Wk  Minor  Emplotbbs.  —  When  a  minor  employee  is  Tarj  yooaft  with  nm 
knowledge  by  experience  or  instruction  as  to  the  risks  of  a  particularly 
dangerous  service,  in  which  he  was  not  at  first  employed,  but  into  whidi 


1008  Indxx. 

he  wts  urged  by  the  maiter  agunst  his  will,  ead  the  appliaiioe 
which  ^le  injury  arose  wm  only  in  partial  nsei  while  anotlier  aiinple 
devioe  whioh  praoUoaUy  removed  all  danger  was  in  eztennTe  vee^  th* 
master  is  guilty  of  negligenoe^  and  the  servant  is  entitled  to 
Kthler  V.  Schtoenk,  777. 

0.  MiNOB  Ehplotxbs  who  hare  sufficient  Judgment  to  know  that  aa 
ployment  is  d*ageroas,  and  neTertheloss  engage  in  it  Tolontarilj. 
not  recover,  notwithstanding  their  yonth;  bnt  if,  beoanse  of  their  yoatib, 
they  have  not  snffioient  knowledge  to  appreciate  the  danger,  er  to  knov 
better  than  to  engage  in  so  dangeroos  a  service^  then  they  caniMit  1m 
deemed  to  be  gailtyof  oontribatory  negligence.  KMer  ▼•  Sdkwnemkg 
777. 

UL  MnroR  Bmplotks — Comtribftobt  Kboligrnoi,  whsn  hot  InpirrKDu 
—  Oontribatory  negligence  cannot  be  imputed  to  a  minor  employee  of 
tender  years  in  obeying  orders,  when  he  is  not  shown  to  have  had 
any  information  with  reference  to  the  dangerous  nature  of  the  boai- 
'  nees  into  whioh  he  was  ordered  by  his  superior,  and  which  was  entira^ 
ontaide  the  senrioes  he  was  employed  to  perfonn.  Ormtm  r.  ifoieisigi^ 
84a 

m  Iv  A  Master  Rsquibb  ov  a  Servant  a  Sbryior  Outbtor  «v  «hb 
Duma  ordinarily  incident  to  his  employment^  and  subjecting  hina 
to  additional  danger,  he  does  not  necessarily  assume  the  additiotinl 
hazard  in  undertaking  to  perform  the  unusual  and  extra  service^  mwrnt 
though  the  dangers  attending  it  are  obvious.  If  the  apparent  danger 
is  such  that  a  person  of  ordinary  prudence  would  refuse  to  encoaBtsr 
it^  the  employee  proceeds  at  his  periL  Otherwise  he  may  underialEe 
the  service,  using  care  proportionate  to  the  apparent  increased  risk»  and 
if,  in  so  doing,  he  is  injured  by  the  employer's  faulty  he  may  reooTer 
therefor.     LouUvUU  He.  R'y  Co.  v.  HcMning,  443. 

WL  Danokr  Signals,  Omission  of.  —  If  a  railway  employee  is  put  to 
work  under  a  car  on  a  side-track  outside  of  the  line  of  his  usnal 
duties,  and  where  his  safety  requires  the  placing  of  danger  Mgn^i^ 
to  warn  persons  in  charge  of  other  trains  of  his  presence  and  peril, 
he  is  not  chargeable  with  contributory  negligence  because  be  re- 
lies upon  the  duty  of  his  employer  to  place  such  signally  and  does  not 
himself  examine  and  ascertain  whether  they  are  in  position.  If  he 
ordered  to  do  special  work  by  his  foreman,  he  had  the  right  to 
ia  the  absence  of  warning  or  notice,  that  his  superior  would  giTc  the 
order,  and  would  not  by  his  own  negligence  make  the  work  onaafcw 
LouUville  etc  R^y  Co.  ▼.  Hanmng,  448. 

tL  Bvrrt  Ssryant  Assuim  tkr  Obyious  Risks  of  the  service  into 
which  he  enters^  however  dangerous  the  business  may  be^  and  though 
it  may  easily  be  conducted  more  safely  by  the  employer.  FUwgerali  t* 
(kmnecticut  tie.  Paper  06.^  637. 

St  Risks  Assumsd  bt  Srrvant.  —  When  one  engages  in  the  eemoe  of 
another,  he  assumes,  as  between  himself  and  his  employer,  all  the  oidi* 
nary  and  usual  riaks  incident  to  the  business  upon  which  he  k  abont  to 
enter.    Orman  t.  ifannte,  340. 

SI  Assumption  of  Bisks.  —  Ssryant  Workino  Otbstims  in  the  line  ol 
his  employment  assumes  the  usual  risks  thereoL     Kekoe  v.  AOm,  606. 

tl  Bisk,  AssuMFTioN  OF.  .^  One  dors  not  Volvntarilt  Asbumr  a  Bn^ 
who  merely  knows  that  there  is  some  danger,  without  appraoiatittg  the 
danger.    FUagerald  ▼.  Oimnaeikut  eic  Paper  C^,  687. 
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MAsnot^  LusiLiTT— AflsuMPnoir  ov  RiskSp  —  Whil<i  a  mMtor  it  ood 
lkbl«  for  aoeidenU  oooarring  to  his  tenraat  from  the  ordinary  rieka  and 
dMigan  inoidanfc  to  the  businoM  in  which  ha  ia  angagad,  yet  when  tha 
■Baatar  Tolnntarily  tobjeota  his  senraat  to  dangers  saoh  aa  in  good  faith 
ha  onght  to  proyide  against^  he  is  liable  for  any  aooidant  arising  ther^ 
from.    Kehler  ▼.  Schwtmk,  IT!, 

Bar  MAGHiNnr — AasiTMPTioir  of  Risxa.  —  Brery  servant  haa  a  right 
to  sappooe  that  his  master  lias  provided  such  guards  and  meana  of  pro* 
teetion  from  injury*  in  the  nse  of  machinery,  toola,  and  ^plianoas,  aa 
are  nsaal  and  reasonably  necessary  for  his  safety*  and  he  cannot  be  held 
to  have  assumed  risks  attendant  on  their  absenee^  unless  such  abaenoa 
ia  apparenti  or  hia  attention  haa  been  called  to  it.  KdUtr  ▼•  Sehwenk^ 
777. 

VoLimTART  AsauMFTioir  OF  Risk — Qunnoir  iob the  Jubt.  —It  aan* 
■at  be  saidf  as  a  matter  of  law,  that  a  servant  voluntarily  assumes  tha 
giisk  of  injury  from  slippery  steps  merely  because  she  attempted  to  de* 
■send  them,  knowing  that  they  were  icy,  and  that  there  waa  some  dan* 
car  in  passing  over  them,  if  their  condition  in  regard  to  slipperiness  waa 
aonstantly  changing  in  different  states  of  the  weather,  and  there  ia  avi* 
nanoe  tending  to  prove  that  she  had  no  other  way  of  leaving  tha  mill 
m  which  she  was  employed*    FUKgerald  v.  CounectiaU  etc*  Paper  Co.,  6S7. 

Bmbkzilbiuuvt;  Laroxht,  2;  Plbadimo,  9;  Railroads,  10,  21-26;  B» 
oaVfWMA,  l-Z^  6^  6;  Sbbyiobs;  Shiffinq;  Statoto,  15;  WrrNnaMb  1* 

MECHANIC'S  LUOf. 

1.  UMmAMvf%  Lour  ohlt  Maimtaihabui  iob  Matibial  io  n  Usbd  ur 
FAxnooLAR  Building.  -^  If  materials  are  add  and  deUvarad  to  a  con- 
tractor without  any  knowledge  on  the  part  of  the  seller  that  tfaoy  are  to 
baaaed  in  the  construction  of  a  particular  building,  no  lien  can  be  main- 
tained against  the  owner  of  auoh  building.  WkiMtr  ▼.  Pugti  8mmi 
Loan  eCs.  Oo.^  944. 

%  HiOHAHio'a  Lixir  oahkot  Exist  rzobft  wbsrb  thbrb  was  a  Valid 
OoKTRAOT  for  the  doing  of  work  or  tha  fumiahing  of  materiala.  JM  ▼• 
MiKJariky,  287. 

IL  l€ROHAllIO*a  LiRN  OAHMOT  BR  BrFOBORD  AOAIHtT  THR  PROFRRTT  OV  III- 

ROR8,  where  the  contract  under  which  the  work  was  done  or  materiala 
famished  waa  entered  into  on  their  behalf  by  their  guardian  without 
firat  obtaining  an  order  of  court  anthoriaing  him  so  to  da  WUk  v«  Mo» 
Oartky,  237. 

4.  IfBOHAmo'a  Lirr  AOAnrar  thb  Frofrbtt  of  a  Mabrird  Womar.  —If  a 
married  woman  enters  into  a  oontraet  for  the  sale  of  roal  property,  one 
ol  the  provisions  of  which  ia  that  the  vendee  shall  build  a  dwelling 
thereon,  and  such  contract  ia  invalid  because  her  husband  did  not  join 
therein,  but  the  vendee  enters  into  an  agreement,  with  her  knowledge 
and  consent^  for  the  building  of  the  foundation  of  such  dwelling,  tha 
aontractor  with  whom  this  agreement  ia  made  ia  entitled  to  a  machanic'a 
lien  against  tha  property,  which  he  may  enforaa  againat  the  married 
woman,  though  the  contract  of  purohaae  could  not  have  been  enforced 
againat  her,  and  has  been  abandoned.    AUkem  v.  Tariuae^  610. 

H  Mrobanio'b  Lnm  ufor  Land  Hrld  rt  Hubrarp  ard  Wifr  as  T^rarv 

BT  TBR  ERTiBRHRa  may  be  enforced  aa  againat  har,  if  baaad  upon  a 

Juat  elaim  for  materials  used  in  oonstmcting  a  bam  oo  tha  premise^ 

when  she  knew  of  the  intention  al  her  husband  to  conatraot  tha  barm 
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and  pnrohasa  materials  therefor,  and  made  no  ob}eetien  Hierelou 
mm  ▼.  Logue,  426. 
t.  MiouAvio't  LxBV  THB  NoTici  ov  WmcH  n  RwoBDBD  nr  THE  Wi 
Book  U  nol  inTalid  oo  that  acooont.     Wtiaom  ▼•  Lofftu^  490L 

MENTAL  AKOUISH. 
See  Damaobs,  1;  LEBl^  7t  IL 

MERGER. 
flee  JumtUMtm,  14,  15;  NaooriABUi  ImrBUimni^  % 

MILLa 
flee  PAKTiTioif,  1. 

MINES. 
flee  Rb4L  PROPntTT»  4 

MI8TAKB. 
flee  ArpiALi  S;  Irbubahoi^  1,  5f  JuDommna^  9^  flIL 

MORTGAGES. 

L  A  OoRnrAinn  ABaoLim  iir  Fork  will  be  adjudged  to  be  a  moBtgagi^ 
when  it  is  ahown,  by  eridenoe  elear,  eertain,  nnequTooal,  and  tr«al- 
worthj,  that  enoh  instniment  was  exeoated,  deliyered,  aooepte^  and 
intended  by  the  parties  to  seonre  the  payment  of  a  debt.  Bat 
there  is  a  snbstantial  oonflict  in  the  evideaoe,  a  mere  prepondc 
thereof  is  not  saffioient  to  warrant  a  change  in  the  eharaoter  of  •  deed 
or  other  solemn  instrument  in  writing.    Peroi  t.  Oboper,  858. 

%  Dbbd  should  xot  be  DaoLARBD  A  MoBTOAO%  UHLns  the  evidenoe  leaTts 
in  the  mind  of  the  trial  jadge  a  dear  and  satisfactory  oonTiction  that 
the  instrnment^  which  in  form  is  a  conreyance,  was  by  all  the  partisB 
thereto  intended  as  a  mortgage.     Mahoney  v.  Botiunek,  175. 

X  Dbid  CLAiifBD  TO  Bx  A  MoBTOAon.  —  Thb  PRSsmiFTioir  OF  Law  n^  ttil 
an  instniment  is  what  on  its  face  it  purports  to  be;  and  this  preeumptionf 
wnen  a  conveyanoe  is  claimed  to  ha?e  been  intended  as  a  mortgage^ 
should  be  allowed  to  prcTail,  unless  thecTidenee  to  the  oontraiy  ia  plaia 
and  convincing;  but  whether  the  evidence  is  of  such  character  and 
strength  as  to  produce  this  conviction,  is  a  question  for  the  trial  oomit  to 
determine.    Mahoneg  t.  Botturiek,  176. 

4.  DbSD   SuBJBOV   fO    MoRTOAOB  —  SaTUFAOTIOIT  OV   MORTOAflB   DSBT.  — 

When  an  estate  subject  to  a  mortgage  is  wM  by  the  mortgagor  in  parcels 
at  different  times,  the  mortgage  must  be  satisfied,  first  out  of  thai  per- 
iion  of  the  estate  still  in  the  hands  of  the  mortgagor,  and  then  out  of  the 
parcels  sold,  in  the  inverse  order  of  alienation.  This  rule  may  be  modi- 
fied by  recitals  in  the  deeds  showing  a  different  intenlt  8tep\eiu  v. 
Ofay,  328. 
iw  DsRD  QuBnm  to  Mortoaob — RioBm  ov  Moktoaobb — SATBPAoncur 
Of  Mortoaob.  —  When  an  estate  subject  to  a  mortgage  is  sold  by  the 
mortgagor  in  parcels,  no  right  of  the  mortgagee  is  distnrbed  by  these 
transactions,  save  that  under  some  circumstances  a  court  of  equity  may 
require  him,  first,  to  exhaust  the  parcel  retained  by  the  mortgagor,  or 
the  parcels  oonreyed,  as  the  ease  may  be,  in  satisfaction  of  his  mortgage 
debt^  according  to  the  intent  of  the  parties.    8iepkeH$  ▼.  OVoy,  Ua 
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&  lAir  <iv  Sionr  (A  U>mB0OBi>iD  MoBsoiOB  ItaPLACBD  sr  l^u*  ov  80B* 
waqvmn  RMxmDiD  M<nm>A0i.  —Hie  lien  €l  a  worat  or  nnrMordod 
■Miigagt  is  disputed  by  UiaI  of  ft  mortgage  rabieqaeBtiy  deliTwred  end 
doly  reoordod,  erea  though  enoh  reoorded  mortgage  ia  giTeii  to 
ma  aateoedent  indebtedneM.  Where,  therefore,  after  a  reoorded 
C^;e  to  aeoare  fatnre  adTanoea  for  the  oorreat  year  has  been  aatisfied  ia 
fcol^  an  agreementk  not  reoorded,  is  made  to'oonttnne  sndh  mortgage  far 
•dTaaoea  of  tho  nexl  year,  and  after  some  advaaoee  are  made  thereoadsr 
tho  mortgagor  makea  another  mortgage  to  a  third  person,  wh*  haa  bo 
knowledge  of  the  prior  mortgage^  to  seoore  an  aateoedent  debt^  whioh 
latter  mortgage  is  daly  recorded,  this  reoorded  mortgage  will  hate  pri- 
ori^ orer  the  secret  lien  of  the  nnreoorded  agreements  In  snoh  oass^ 
Ibe  reoord  el  the  later  mortgage  was  notice  to  the  prior  mortgagee  fraoa 
ttsdate^  and  the  ad?anoes  made  by  him  after  that  date  were  at  his  periL 
And  the  mortgagor,  by  ezeonting  the  aeoond  mortgage^  deprifod  lii»» 
aell^  by  his  own  act^  of  the  right  to  demand  further  advaaoea  vnder  tho 
■greemenl    Norwood  v.  Norwood^  876. 

%  IfoKVOAOSB Who  Bhtsss  ihto  PoasnMioir  wrhoovvbs  Oomwrov nai 
HoRXOAOOfi.  and  wroogf  ally  oasts  him  therefrom,  k  liable  to  be  olwfad 
with  the  rents  and  profitiy  the  same  as  any  ether  disseieor,  and  is  not  ea* 
titled  to  any  aoooantiag  to  determine  how  mnch  he  may  hare  aotaally 
lealiaed  from  his  wrongfnl  ooonpatioo,  after  dedaoting  the  neoesnfj  •!• 
penses  of  carrying  on  the  farm.    IfaAofMy  ▼•  Botiwkkt  176. 

iL  MoKiOAOBi  Wbohqfullt  Taxzno  Poflsianoir  n  xor  to  vm  OaaDina 
with  the  ralne  of  fencing,  ditching,  and  other  improvements  placed  oa 
the  premises  while  he  was  holding  them  adrersely  to  the  mortgager. 
Kor  can  the  mortgagee  reooTer  for  snoh  improToments  by  pvool  that  tho 
BMnrtgagor  himself  intended  to  make  and  would  hare  made  them,  had 
ho  not  been  dispossessed  of  his  land.    Mahomeg  t.  BoMwitk^  176. 

iL  MoaroAoa  OAiiiior  Ragaxiu^  as  a  Comdriov  or  RsnaicFnoir,  tho 
payment  of  any  other  debt  not  a  lien  upon  the  land.  Makomeif  r.  Bm^ 
wkk,  176. 

Ml  MoRTOAGB-^RBDBMPnoH.  —  Thi  Patmbbt  Of  A  Dbbt  bot  SaooBBa 
by  a  mortgage  cannot  bo  ezaoted  as  a  oondition  of  redemptloa  there. 
from.  The  maxim  that  a  complainant  seeking  eqnity  shoald  be  eo»- 
polled  to  do  equity  applies  only  when  the  relief  sought  by  him  and  tho 
tight  demanded  by  the  defendant  belong  to  or  grow  oat  el  the  saoM 
transaction.    Mahomen  r.  BotHndA^  176. 

IL  BBraMPTIOK  BT  OrAIITBB  of  MoBTOAOOB  AITBR  JlTNIOB  LnB-HDLDBB% 

BiOBV  TO  Bbdbbm  IB  Babrbd^  BrvBor  or.  —  When  a  mortgagor,  aftsr 
a  senior  mortgage  is  foredoeed,  and  after  the  right  of  a  Junior  mortgagee 
to  redeem  from  the  foreclosure  sale  is  barred  by  lapee  of  ttme^  oonToys 
his  intereet  in  the  land  mortgaged,  his  grantee  may  redeem  without  re* 
BMTing  snoh  bar,  and  thus  perfeot  in  himself  the  title  to  the  land  aold. 
Snoh  grantee  will  then  bold  the  land  discharged  froa  tho  lion  of  the 
Junior  mortgage^  and  may  maintain  an  aotioa  in  equity  to  quiet  hia  title 
as  against  snoh  lien.    Moody  ▼.  Ftrnk^  46A» 

DsBDi^  8^  llf  Rbtotpbl;  Bxbodtobs  abo  AuoBiBEaATOB^  1|  ftac- 

TVBBB;    FBAinnj£BBT   COBYBTABOBa,  4|   GVABABTT,  %   HOBBABD  ABB 

Wm,  2;  Ln  Fbbdbbh^  S;  Kbqotiablb  iBgTRUMBitTB,  S|  Rial 
1|  Tmibi%  0^  9^  10|  Ybbbob  abd  PiraoBABBB»  k  fL 
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KUNIOIPAL  gorpo&ahoks. 

L  MmncxpiL  CoBTOBAnov  hab  No  Powbk  to  Makb  nn  Right  ot'a 
mm  10  PoLLOW  hh  BuBmBW  Bt  any  piBM  he  omj  atkoi  dBpeadnt 
ik%  will  of  aiv  BBmber  of  citiBano  or  proptr^  owbbib  within  its  lifluti& 
Mbpari$8imgL$e^  2ia 

%  €tmanr€naMAh  Law— LAVirDBmy  Uhbbabomabli  RBnuoRoor  €V 
Riosr  TB  HAzmAiX.  ^  A  mnnioipAl  oorporafcUm,  thoagh  anthoriasd  bj 
the  etate  oonetitatioB  to  make  and  enforoe  raoh  polioe^  nnitacy,  and 
othev  regBlntions  as  are  not  in  oonfliot  with  general  lawa^  haa  no  powvr 
to  reatrict  tho  bnsineaa  of  earrying  on  publio  laondriea  within  ita  limilB 
to  two  deaignated  blooka  of  land,  nnleaa  a  permit  ia  first  obtained  from  ita 
board  of  trusteeai  the  ordinaooe  prohibiting  the  granting  of  aneh  permit 
withoot  the  written  oonsent  of  a  majority  of  the  owners  of  real  piopsi  if 
within  the  blook  in  which  it  ia  proposed  to  oatablish  the  boainass.  Bad 
also  within  the  fonr  blooks  adjacent  thereto.    Bx  parte  8mg  Lee,  218L 

ft  OdHsTrruTiMiAL  Law — Emflotmbxit  of  Wombh  ih  I/bam-shofb.  — A 
mnnioipal  ordinance  imposing  license  taxes  apon  places  in  whioh  intofii* 
oated  liquors  are  sold  in  less  quantities  than  one  qnart^  to  bo  drank  or 
Bsed  upon  the  premiNs,  and  exacting  a  much  greater  fee  for  snob  lioenaaif 
any  female  ia  employed  in  any  capacity  whatever,  ia  not  nnoonatitntioiial» 
though  the  oonstitntion  of  the  state  declares  that  no  person  shall,  on  a^ 
oonnt  of  sex,  be  disqualified  from  entering  upon  or  pnrsaing  any  lawfal 
bosineiSy  Tooation,  or  profession.    Sx  parte  FelekUn,  223. 

4.  FouoB  PowBB«>LiABiirnr  fob  KaouaBiiT  Acv  of  Ofhobb. — Tba 
enactment  and  enforcement  of  a  oity  ordinance  forbidding  nBrnnfldod 
dogs  to  run  at  large  is  the  Talid  exercise  by  a  mnnioipal  oorporatioB 
of  ita  police  power;  and  when  it,  by  ordinance^  direota  and  orden  tho 
killing  of  nnmnsiled  dogs  fonnd  running  at  large  upon  its  atraoti^ 
and  appointa  or  employe  ita  policeman,  and  makea  it  hb  duty,  and 
direota  and  ordera  him,  to  execute  and  carry  ont  snch 
kill  all  each  doga,  the  eity  is  not  liable  for  the  negligent  and 
act  of  such  policeman  in  exeonting  snch  orders  and  duty,  sTon  thoog^ 
In  so  doing  he  inflicts  painful  and  aerions  wounds  upon  a  person  lai^ 
fully  npon  the  street     WhUJUU  ▼.  Park,  ttl. 

(k  LiABiLiTT  FOB  Nbglxobbt  Aotb  OF  Officbbb  OB  Bhflotsbs.  —A  eHif 
while  acting,  not  in  the  management  of  its  private  or  oorporate  eAu% 
but  in  the  intereet  of  the  publio,  and  as  the  guardian  of  the  health 
peace,  convenience,  and  welfare  of  the  public^  is  not  liable  for  the  as|f- 
ligent  acts  of  Its  officers  or  employees  engaged  In  the  exeeutioii  of  ita 
ordinancea.     WhitJtM  ▼•  Porie,  00. 

§k  HuvioiFAL  CtoBPOBATioir,  LiABiLiTr  07,  FOB  KaauBBiiT  Aon  or  m 
Emplotbbs.  —  In  an  action  to  recover  damages  resulting  from  the  negli* 
genoe  of  the  employees  of  a  department  of  a  oity  govaniment  in  leaiviag 
open  and  unguarded  an  exoavatioB  in  one  of  its  streets,  made  by  tiwa 
for  the  purpose  of  enabling  plumbers  to  oonneet  the  watei^mains  owned 
by  the  city  with  a  private  rsddenos^  with  whoas  owner  the  plumbers 
contracted  to  make  snch  oonneotion,  where  snoh  employees  were  paid 
by  the  city,  but  the  amount  paid  to  them  was  aftsrwaids  rafundad  to 
the  city  by  the  plumbers,  the  work  having  been  done  under  the  dirso- 
tion  of  the  superintendent  of  the  water>worka  of  the  cityt  and  an  ordi- 
nance or  by-law  prohibiting  any  person  exoept  such  supetintandsBiK  w 
some  person  employed  by  him,  or  the  board  of  water  commissioner^ 
from  tapping  or  making  any  connectioa  with  the  maina^  unlsM  by  the 
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pvBiMoB  or  under  tlie  dirootion  of  tlio  tvporfiitoiidenl^  tho  ^oitloii 
whotbor  Mm  plumbers  or  the  oity  siitteined  l^o  reUtfaMi  of  matter  to 
fiioli  oaplojoos  ie  ooo  of  itMi  for  the  Jury,  whoeo  finding  ogainst  tbo 
oitsr  10  ooQclnsitro  tlutt  the  city  itself  oansed  tlio  oxoaTfttion  to  bo  undo 
and  loft  it  angaarded.     Wtl$on  t.  Tny,  817. 

%  liOHICIPAL  COBYORATtOir  U  VOT  LlABLB  lOB  80  GbASTHO  a  streot  OS  tO 

prevent  tbo  flow  of  sorfaoe  water  from  an  adjaoent  lol  ikreonm  r. 
B^nkia.  171. 
iL  AoovMULATTON  99  Ici  ON  STRBsr  •^  KsoLioBNCtt.  —  AdofootiTsoonttmo- 
tion  of  a  street^  in  eonjnnotion  with  an  aoenmnlatiott  of  ioo  tfaoreon« 
easts  npon  the  manicipality  the  dnty  of  remoTing  tbo  obetmotion  on 
aotioop  and  a  failnre  to  perform  snob  duty  Is  negllgenoo,  Dselsr  t. 
BmuOoMt  797. 

iL  LtABIUTr  lOB  AlLOWIWO  IoB  to   AOOVMULATB  OV  DBflUTIfB  SniR. 

—When  ioo  has  aoenmnlated  on  a  street  by  reason  of  negleot  ott  tbo 
part  of  the  oity  to  eonsimet  and  maintain  snitable  4ndns  to  earry  snr- 
faoe  water  away,  the  oity  is  liable  to  a  person  injnrsd  by  slipping  and 
falling  npon  sn^  loo.    Dedber  t.  Sertmlon,  757. 

IOL  Kmuokiob  ov  CiTr— Psoxdiatb  Cavsi.  —  When  it  Is  no^lgenoe  on 
the  part  of  a  dty,  at  the  time  of  an  injury,  to  hare  fafled  to  remore  a  Inm* 
bor-pile  from  a  street,  and  this  failnre  and  the  not  of  a  drayman  both  ooa- 
onr  in  oansing  the  injury,  without  contributory  negligenoe  on  the  part  of 
the  party  injured,  the  city  is  liable,  no  matter  whether  tbo  aot  of  tbo 
drayman  was  negligent  or  not.    Chntabu  t.  Cfalvedon,  17. 

11«  Kaououcci  or  Cmr— Pboziiuti  OAVsn.*—  When  it  is  negligenoe  ott 
the  part  of  a  city  to  fail  to  remoTe  a  lumber-pile  from  a  street^  tbe  fael 
that  tbo  lumber  was  carefully  and  safely  piled  is  immaterial,  prodded 
Hs  being  there  is  a  ooncnrring  proximate  eause  of  the  Injury  sned  fsr. 
OaimeUe$  w.  Oaheiton,  17. 

HL  KaouoBiton  or  Gmr — Pboximats  Oaow — Qimnov  worn  Ivmw,  —If 
the  presence  of  a  lumber-pile  in  a  street  at  the  time  of  an  aeoidont  Is 
obargoable  to  the  negligence  of  a  oity,  and  suoh  negligMios^  together  wHb 
the  aot  of  a  drayman,  causes  an  injury  to  a  person  guilty  of  no  oontribn* 
tory  negligence,  the  negligence  of  the  oity  is  part  of  tbe  proximate  oansi^ 
for  which  it  Is  liable.  These  issues  should  be  determined  by  tbo  Jury 
from  all  the  faots,  taking  into  consideration  the  powers,  duties,  and 
fights  of  the  oity  under  its  charter  and  ordinances.  ChtmaieB  t«  Oakm 
Im,  17. 

15.  Konoi  TO  MuNioiFAL  OonroR  ATioN  or  Dsnor  ra  Smnff  hot  KnonsAsr 
WHnv.  »In  an  action  brought  by  a  person  injured  by  the  nof^ect  of  a 
oity  to  properly  guard  a  place  in  its  street^  made  dangerous  by  its  own 
ael^  it  is  not  neoessary  to  prove  notice  to  it  of  the  defect.  Wiimm  ▼• 
Troy,  817. 

14.  ObVNTm  AKD  Cmn — Rnspscnvx  Ltabiutt  iob  KaoLioBiraB.— ^Oitles^ 
Independent  of  statute,  are  liable  to  respond  in  damages  for  injnriee  ro» 
suiting  from  a  failure  to  discharge  their  corporate  duties,  while  eonntiee 
or  other  ^puui  municipal  oorporatious  are  not  liable  for  similar  injuriei^ 
unless  such  liability  is  aaprsssly  or  impliedly  ereated  by  statnts.  Bdgti 
T.  WfehUa  Countp,  63. 

16.  STasR,  ArpaopRiATioir  or,  to  Purposb  OiHaa  tsah  Pubuo  Pa88ao% 
SuBORDllTATB.  — >  Sinos  the  primary  and  dominant  purpose  of  a  street  is 
for  public  passage,  any  appropriation  of  it  by  legislative  sanction  to 
other  objects  must  be  deemed  to  be  in  subordination  to  this  use^  unless 
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a  oonirary  fBtwl  Is  tAmAj  exprened.  And  thereforo  tli«  fnomyeBton— 
•r  lost  whieh  othen  mfty  suffer  from  the  adoptioa  of  a  mods  of  looonoo- 
tion  anthoriaed  by  Uw»  whioh  is  osrefolly  and  skillfully  employod.  aad 
whioh  doss  nol  destroy  or  impair  tho  naefiiliien  of  a  streoi  as  m  pablis 
way»  is  Doi  snffioieiit  oanss  for  a  rsooTory»  anlass  thsrs  is  some  afeatnto 
whioh  makes  it  aotionaUe.  BtuUm  Riwer  TdqpkmB  Oo.  T.  WaienSa 
JSumpihette.  001*838. 

IC  Pouoi  Pown — Lnnum  Tax  on  BAHxai  ^~  Banks  may  bo  sabjeeted  to  a 
lioense  fee  or  ooeopation  tax  by  mnnioipalitieo  under  express  legislativo 
anthorityi  bat  in  the  abaenoe  of  anoh  authority^  they  are  not  so  liablst 
OUCUgw.OU  GU^  Tnut  Co.,  770. 

17.  Poun  PowxB— LiOBUBB  Tax  ov  BAMxnro— PRnnxpnov.  —  Whe« 
an  ordtnanoe  on  its  faoe  parports  to  impose  a  lioense  tax  on  tiie 
tion  of  banking  nnder  an  exercise  of  the  polioe  power,  it  will  be 
tiiat  it  imposes  an  ooonpatioii  tax,  and  not  a  tax  for  rsrenae^  if  its  good 
iaitii  and  the  reasonableness  of  the  amoont  imposed  are  not  qneationed. 
M  Onir  T.  OUCfUif  Tnut  Cb.,  770l 

UL  PaopBBTr  ov.  Subjeot  to  Bxxconov. — Residenoe  pioperty  oouveysd 
to  and  reoeired  by  a  eity  from  its  tax  oolleotor  as  a  settleroont  of  taxes 
•oUeeted  by  him  and  not  paid  oTer,  soch  property  not  being  adapted  to 
or  ossd  by  the  oity  for  any  pahlio  porposeb  is  not  exempt  from  sals  na- 
der  exeontion.    CUt^  qf  Sherman  T.  WilUama,  W. 

ML  Spmial  Fuvds— Bxaounoif  AOAnm*.  —When  a  oity  tax  oolleotor 
oolleots  doly  anthoriied  taxes  for  a  speoial  eity  fnnd,  and,  failing  to 
pay  them  orer,  the  oity  takes  a  eonveyanoe  from  him  of  his  eitj  lesi- 
dsnos  property  in  settlement  therefor,  the  property  so  aoqnired  takes 
the  plaoe  of  snoh  fund;  and  as  the  latter  oannot  be  diFerted  to  any  other 
pnrpose  than  that  for  whioh  it  is  created,  it  is  not  sabjeot  to  exeentioa 
in  faror  of  a  general  oreditor  of  the  oity,  notwithstanding  tho  faet  tlwl 
tho  mnnldpal  aathorities  may  have  misapplied  the  rents  reoeiTod  tea 
moh  prope^.    OU^  qf  Sherman  ▼.  WUUams,  W, 

§m  ImBBTAn  Oomtwni^  1;  Railboass,  7,  28-S0|  Taxn^  6}  Wisa% 

1,  8;  Wbartbb. 

MUTUAL  BENBFIT  80CIBTIB8L 
Bee  AflsooiATiONs;  Iir8iTBAiic%  9^  lOl 

NATURAL  GAa 
8oe  Ivjimonoxib  S|  Pbbbonal  Pbopxbtt;  Rbal  PBoraBnr,  0^  t» 

KEGUGENGB. 

1.  FuAinHO  — NaoLraBircB.  —  A  Gxmbral  Atxbmbiit  in  a  oompli^t  llial 
tho  injorsd  party  was  himself  free  from  fault  or  negligenoe  ib  saflMen^ 
■nlsBi  oreroome  by  the  speoifio  averment  of  other  faots  from  whieii  the 
inference  most  be  drawn  that  he  was  guilty  of  oontriUitory  asgliganos^ 
LommMe  tie.  Bp  Co.  w.  Banning,  UZ. 

%  Ooirmcnr  ov  Laws  — Riobtb  ov  Acnoif  miDBB  STATtm  ov  AHonuB 
SvATB.  — >  If  the  statutes  of  another  state  give  a  right  of  aotioa  for 
injuries  to  the  person,  whether  they  instantaneoosly  resolt  in  death  er 
not,  and  deolare  that  the  right  shall  survive  to  the  oxeontor  or  adminie* 
trator,  an  action  may  be  maintained  by  the  administrator  In  this  stale 
for  injuries  suffered  in  the  other  by  his  intestate  from  the  negligenoe  of 
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a  nStmkj  oorporatioa*  tnd  retiilttng  in  dMlh,  if  Urn  deoedoit  wm  domU 
«il«d  in  this  iteto  aI  the  time  of  his  injuy  and  dMfth.  Sl/fgkm  ▼.  dm* 
Ira/  New  Bngtamd  He  JL  JL  Oxt  M4. 

IL  Tbb  Pboximatb  Causb  it  not  necessarily  the  last aot ornaarett aol t» 
the  injury,  bat  it  may  be  snoh  an  aot»  wanting  in  ordinary  oare,  as  ao» 
tively  aids  in  producing  the  injury,  as  a  direct  and  existing  cause.  II 
need  not  be  the  sole  cause,  but  must  be  a  concurring  causey  soefa  •• 
might  reasonably  have  been  contemplated  as  involnng  the  result  ondsr 
the  attending  circumstances.    Oomale$  t.  Oahedon^  17. 

4b  HiouaxNaB  m  Blabtino — Whxii  QvxanoN  ior  Jubt.  — Where  a  Uasl 
ia  dischaiged  at  a  place  where  it  is  not  unlawful  to  discharge  il^  tha 
faot  that  a  man  was  killed  by  a  rock  thrown  by  the  blasts  at  a  dia* 
tance  of  from  940  feet  to  1,200  feet^  in  a  horiscntal  direction,  presenti 
only  a  prbnafaek  case  of  negligence,  whioh  may  be  rebutted  by  showing 
due  care  on  tiie  part  of  thcae  who  discharged  the  blaat,  and  the  queatioo 
of  their  negligence  should  not  be  taken  from  the  Jury.  KlepmAwm 
DimaH  986. 

fk  KvowLBDOB  ov  Davobb.  —One  who^  knowing'the  danger  from  the  neg- 
ligonoe  of  another,  and  understanding  and  appreciating  the  risk  there* 
from,  Tolontarily  exposes  himself  to  it^  is  precluded  from  recorertng 
lor  the  injury  resulting  from  such  exposure.  iUtderali  t.  CkmrnetkiH 
He  Paper  Co,^  037. 

C  OoNTBiBirroBT  NaoLioKfOB  on  the  part  of  the  plidntiff  will  not  be  pre* 
■umed  from  the  fact  that  she  was  an  infant  at  the  time  of  recetring  the 
injury,  and  was  in  charge  of  a  two-horse  team.  LcmMtk  €Uk  M»  M»  Ook 
w.  PrUchard^  iSL 

dot  CtoUBTiBS,  2;  DAKAon,  4^  0;  HoMasTBAD^  1;  Ibtibist;  Maitbr  abd 
Sbbyant,  8-0,  8b  9, 12, 16;  MuHiciPALCoBroBATiOBa^  4-i,8-U;FLBAi>* 
no,  9;  RiTtaoATW,  10^  22,  24, 1^;  Rbai  PBorBBTT»  7|  BaomrBB^  0| 
Tbuobapb^  2;  Tbial,  0|  Wmisaan^  L 

NBGOTIABLB  INSTRUMENTEL 

L  OoHsiDBBATiov,  WHBN  Pbisumbd.  —  When  the  executioa  and  deRraiy  «f 
a  note  is  admitted,  the  presumption  is  that  it  ia  founded  upon  a  suA* 
eient  eonsideration.     Ptrot  t.  Cooper^  208. 

%  Oohsidbbation,  Illioautt  or,  whxh  mat  bi  Showb.  —The  merger  «f 
an  oral  contract  for  the  sale  of  land,  in  a  oonveyance  and  mortgage  exo> 
outed  in  pursuance  of  such  contract,  cannot  preTent  the  maker  of  a 
promissory  note  secured  by  such  mortgage  from  showing  that  it  was 
executed  in  pursuance  of  such  contract  and  was  based  upon  an  illegal 
oonsideration.     MoffaU  t.  Bulaont  192. 

!•  P088B<»IOM,   WHBN    RaISIS    PBISUMrTIOlf    OV   0wNlB8iaP. — PossesSlOB 

and  the  production  of  a  note  uncanceled  and  unextingnished  by  indorse- 
ment of  payments^  or  otherwise,  is  frvnafack  CTidence  that  the  holder 
is  the  owner,  and  that  the  note  is  unpaid.  Perot  v.  Cooper^  208. 
4.  PBOMI880BT  KoTB,  Dblivbrt  or.^  Evidence  tending  to  prora  that  a 
promissory  note  was  given  in  payment  of  the  obligation  of  a  third  person* 
and  that  it  was  made  payable  to,  and  was  deliFcred  to^  and  was  ro- 
oeived  by  the  payee  named  therein  as  collateral  security  for  debts  duo 
to  him,  does  not  show  that  the  note  was  void  for  laek  of  delivery,  bat 
simply  that  the  payee  was  the  agent  of  the  person  to  whom  the  i^liga* 
tion  was  originally  due,  and  holds  the  note  as  ooUateral  security. 
^onSaeete.  Society  ▼.  Gidding$,  181. 
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Ik  PKOHiaaoRT  Vot%  VAMmra  TBBia  ov.  —  ErideiiM  tending  to  profre  Vbak 
the  Bflie  ened  upon  wm  made  |Miyftble  to  the  payM  tiierein  Bamed  lor 
the  purpoee  of  eecming  an  indebtedneM  wfaiofa  waa  or  might  becoma  daa 
from  a  third  penoa  to  each  payee,  and  that  each  third  person  was  aaA 
b  the  real  party  in  interest^  doee  not  vary  or  add  to  the  terma  ci€  tha 
note^  and  la  therefore  admiaeibleb  when  there  b  an  ofifer  to  prove  tfiat  a 
defense  eziits  which  would  be  enforceable  were  snch  third  persoo  the^ 
phuntiff  in  the  action.    Stockton  8a».  He  Soeki^  ▼.  Owddmgo^  181. 

t»   PSOMIBSOBT  Kom  —  DSffWISBi  ABSailTABIJE  AQAI1I8T  NOMIITAL  PaTXB. — 

H  the  manufacturer  of  a  machine  eeils  it  with  the  warranty  tiiat  it  is  of  a- 
oertain  quality  or  will  accomplish  certain  purposes,  and  procures  a  noo- 
ttegotiable  note  to  be  given  for  the  purchase  price,  but  made  payable  ta- 
a  third  person  to  secure  debts  due  and  to  beoome  due  the  latter,  snoh. 
nominal  payee  is  in  no  better  a  position  than  if  the  note  had  been  g;ivea 
to  the  manufacturer  and  by  him  indorsed;  and  a  defease  arising  £raai> 
the  worthless  character  of  the  machine  may  be  asserted  against  aneh. 
payee  to  the  same  extent  as  if  he  were  an  indorsee.  The  note  is  aabjeot 
to  all  infirmities  and  defenses  that  might  have  been  made  if  it  ware  stift 
held  by  the  manufacturer,  ezdnding  those  defenses  wliieh  areee  beiauss 
him  end  the  payor  taking  place  after  it  was  executed.  StodtUm  Smd.  sift 
Bodet^  V.  €Mdng$,  181. 

7.  AoooHKODATioN  KoTM  WITH  RisTRionoifa.  — When  the  payee  of  a. 
sealed  accommodation  note  receives  it  subject  to  the  rsstrietien  tliat  H 
is  to  be  need  only  in  obtaining  a  loan,  he  cannot  pledge  it  for  an  aaf 
dent  debti  but  if  he  receives  it  without  restriction  as  to  itt  aae^  Im 
so  pledge  it.    AUoona  Second  NaL  Bank  v.  Dmmt  HS. 

C  AoooMMODATioir  .NoTBt--  ItarcMsas  AOAwm.  —  Proof  that  an 

dat&on  note  was  given  subject  to  the  restrictlen  that  it  was  only  to  ba 
vasd  in  obtaining  a  loan  it  a  perfect  defense  by  the  ouker  against  it  ha 
the  hands  of  a  pledgee,  to  whom  it  has  been  given  as  seenrit|r  lor  aa  •» 
teoedent  debt.    AlUionaStoomi  NaL  Bank  y.  Ihmn,  142, 

t.  Ck>-TBii  ANCT.  —  Patmxmt  io  Bithb&  ov  Two  Patibb  named  in  a 
eorfr  note  extinguishes  ik    J>dano  v.  JoBohft  201. 

0ta  Ommmmi  Quabaktti  Hoibahd  aitd  Wv^  S;  0|  YsirDiB  sm 

OBAOBB,  0,8. 

KEXT  FRISNIX 
SeelHFAHTa, 

K0N-RESIi>£NT3. 
Bee  OUAKDIAH  AVD  Ward,  1;  JuDommi^  1-lL 

KOTICR. 

L  AmubAn  PaooaDURB.  •— KonoB  to  co-partiee  is  impsiativaly  leqniia^ 
by  the  sUtatss  of  Indiana.    Halto  v.  ifdriia,  418. 

8L  JuBDDicrnoif  ov  Mihors.  —Kotioe  to  a  minor  of  an  applioatioa  for  Hia^ 
appointment  of  a  guardian  is  purely  a  matter  of  statutoiy  requirsmanti 
and,  when  not  required  by  statute,  need  not  be  given.  KmM  ▼•  8L 
Paul  etc  R.  B,  Oo,^  667. 

X  JuBiBDionoii  or  MniORS.  —  If  a  statute  declares  that  such  notics  shsll  ba 
given  of  an  application  to  appoint  a  guardian  of  a  minor  to  all  pereeaa 
interested  as  the  judge  shall  order,  letters  of  guardianship  cannot  ba 
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•ItMktd  on  Hit  groand  that  the  notioe  whioli  he  directed  to  be  given 
WM  inenfltniiit  beoeme  it  did  not  inelnde  notiee  to  the  minora  them* 
•elTMk    KmM  T.  8l  PtnUete,  R.  B.  Ch.,  Wl. 

Aamor*  It  Atpbal,  2;  Aircarar  ano  Olibht,  S;  Ihsubavcb,  2,  6| 
Ln  PxHDSiis;  Msohanio's  Lixn,  6;  Monioipal  CoRFORATioirs,  18| 
KaUi  Pbomrtt,  1,  S|  Statdtis,  18;  Taxis,  7;  Tausni  9»  11,  18i 

OOOUPATION  TAX. 
8te  HwioiPAL  OoEPORATioHfl,  1^  17;  Taxis,  ^ 

OFFIOER& 

1.  Qmona  vm  Faoio  *  Aon  ov,  oaithot  b«  Qdutioiixd.  — When  an  oflloe 
has  been  daly  ereated,  pnblio  polioy  often  reqoires  that  the  offioial  aeti 
of  the  person  aetoally  diaoharging  the  duties  thereof  shall  not  lie  qnes* 
Honed  on  the  gronnd  that  such  inonmbeat  has  no  title  to  the  offioe;  bat 
this  mle  always  presupposes  the  existence  of  an  office  dejun,  Qarmam 
▼.  Pieopfe,  860. 

8»  SaiJiBT.  —Ah  Omen  Sobpbndbd  vbom  Ovnon  under  and  by  Tirtne 
of  a  judgment  oonvioting  him  of  willful  miseonduet  in  offioe  is»  upon 
liie  reversal  of  the  judgment,  entitled  to  his  salary  during  the  period 
of  snob  suflpension»thongh  the  statute  prorided  that  during  his  sus* 
pension  the  office  most  be  filled  as  in  ease  of  a  Tacancy  and  it  was  so 
filled,  and  the  salary  paid  to  the  incumbent     Ward  ▼.  JfankaU,  198. 

IL  Tbs  RiaBT  TO  RiGHTC  TBM  Salart  18  AV  Inoidint  which  attends  tha 
legal  title  to  the  office.     Ward  ▼.  ManhaU,  198. 

flee  ArronirxT  amd  Cukiit,  1;  Ck>BVORAnoN8,  %  A,  17;  Oouiinn,  2;  Dbbdi, 
Ss  BLBonom,  8;  8»  6-7;  H^qhwatb;  MumcxPAL  ConpoBAnoMb  4-6| 
Tazh^T. 

ORDINANCES. 
flee  HuxiaiPAL  Corfobation8. 

PARENT  AND  CHILa 
flee  Dahaobb,  6;  Dxbd%  6. 

PAROL. 
8etBTiDBHC%  I,  2;  IirsuRAiron,  1;  Lioxnsu,  1,  6-79  ^ 

PARTIES. 

1«  Dsfion  tv,  —'If  one  of  scTcral  heirs  hss  brought  an  action  to  reoovsr 
pcsseesion  of  real  property,  a  suit  in  equity  may  be  maintatQed  against 
Mm  without  joining  his  co-heirs  as  defendants  to  enjoin  bis  further 
prosecution  of  the  action  at  law,  and  for  other  equitable  relief.  Metea{f 
▼•  Mart,  122. 

ti  Plxadimq  bt  Partt  SosTAinnro  Dual  OHABAarxB  —  Propbr  Modc  op. 
— •  Where  a  party  to  an  action  appears  in  two  characters,  —  for  ezaropleb 
as  an  indiFidual  and  as  a  partner,  —  he  ought  to  appear  only  as  a  plaintiff 
or  as  a  defendant,  setting  forth  his  scFcral  rights  in  the  subject-matter 
of  the  action.  It  u  defectiTe  pleading  for  one  and  the  same  person  to 
appear  as  both  plaintiff  and  defendant  in  the  same  action.  Norwood  t. 
JiTonsood;  876. 

Sat  Appbak^  %  DowxBi  Insuranor,  8;  Nona%  1;  Trial»  1, 8;  Watrrs,  9l 
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PARTITION. 

1.  OwNKR  or  Lira  BnAn m  Laxd  mat  Dbcavd.  — A pnif  bsHng ftlllt 
estate  in  two  thirds  of  a  mill  site  is  entitled  to  demand  partiftMn  be- 
tween himself  and  the  owner  in  fee  of  the  other  third.  Jordtm  T.  JTi 
869. 

S.  Sale  of  Lawd  Owmxd  bt  Co-txnaiitb  vob  Pabtitiov — Poi 

CocRT  or  Equity  to  Obdbr.  —  A  ooort  of  equity  has  power  to  order  a 
sale  for  partition  of  land  owned  by  sereral  tenants  in  common,  either  m 
dbtribntees  of  an  intestate's  estate  or  otherwise,    HoUtu  ▼•  Qltomt^  ttL 

See  Dot 


PABTNBR8HIP. 

L  RxoRn  or  PABTirBU  xm  Pabtnbrshit  Pnoranrr.  —  A  partaa^s  rigbl 

to  partnership  property  Is  an  interest  in  all  the  assets  of  tho  firm,  sn^ 
Jeet  to  the  payment  of  the  partnership  liabilities.  Smddan  T.  Waikerp 
8SS. 

1.  RioHT  or  PABmn  to  MAiNTAnr  Acnoir  for  Injurt  to  Tom  Pro^ 
RBTT.  —  Prior  to  a  dissolution  of  the  partnership  and  a  settlement  of  ili 
aifoirs,  one  partner  cannot  maintain  an  aotion  to  reooTer  hia  damages  fer 
an  injury  to  the  firm  property,  oansed  by  a  stranger  aoting  in  oollnsian 
with  his  copartner,  in  wrongfully  foreclosing  a  chattel  mort^gnge  npen 
the  partnership  property  before  the  maturity  of  the  mortgage  debl^ 
8ktddar€Y.  rotter,  363. 

1.  Imtrrbt  or  Pabtvrr  ih  Firm  Propbrtt,  whbh  and  how  Abcbr* 
TAINBD.  —  The  individual  Interest  of  one  partner  in  the  firm  property 
and  business  can  be  ascertained  only  by  a  settlement  of  tho  partner- 
ship; and  this  applies  to  the  interest  of  a  partner  in  the  pmAts  or  good* 
will  of  the  partnership  business,  as  well  as  to  the  tangible  nsMts  of  tiie 
firm.    Shideiare  ▼.  Walker,  363. 

See  DBBD8, 1;  Husbahd  abd  Wxnb 

PATENTa 
floe  OoBTBAon,  i|  iBjimcrnoHa^  1;  Makdamub*  6|  Pobuo  Labmi  Brmaum 

PBBrOBMABOB,  8. 

PATMBNTL 
Plba  or  Patmbitt  n  ah  ArnRMATiTa  DsrBNSBi  and  oinst  bo  sopported  by 

a  preponderance  of  the  evidence.     Peroi  v.  Cooper,  S58. 

ties  AoBBCT,  3;  Bahkb,  2,  3»  6,  0,  8,  9;  Ghboks,  2;  CkiBPOBATiOBB,  6-1% 
Debtor  and  Gkbditor;  Jdoomknts,  23;  Ldhtations  or  AonoHi^  1| 
MoRTOAOBs,  9,  10;  Nbootiablb  iNffTBincBNTa^  3;  4^  9|  flvBarranr^  9$ 
Taxjva,  11;  Vbndor  and  Pororasbr,  7,  9. 

PENALTIES. 
See  Statutbb^  fi,  10. 

PERSONAL  PROPERTY. 

Natoral  Oas,  whin  Brought  to  thb  Sttrfaob  or  tkb  Babtr  and  placed 
in  pipes  for  transportation,  is  property.     People's  €ku  Ob.  v.  TVner,  4S3L 
See  BxBOUTioN,  8;  Taxbs,  1-0;  TRBSFAflfl;  TUAI«  2L 
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PIERS. 
See  Bminbnt  Domain,  2;  Wkabtm^ 

PLEADING. 

1.  OoHFLAnrr  will  vot  vm  Bmld  Bad  becaate  the  faots  staUd  do  not  «i* 
title  the  plaintiff  to  all  the  relief  prayed  for.  Patoba  Township  t.  Bop* 
Bn$,An. 

&  CoMPLAiMT  nr  AonoN  on  Spsoial  Contract  nxsd  not  Allbob  DmND- 
ANT  TO  BC  OoirifON  Carribb.  — In  an  action  brought  by  a  shipper  of 
perishable  property  against  a  railroad  oompany  to  reoorer  damages  for 
its  failure  to  forward  the  property,  where  the  complaint  alleges  that  the 
defendant  contracted  with  the  plaintiff  to  ship,  transport,  and  carry 
snch  property  to  its  destination,  it  is  not  necessary  that  it  shonld  allege 
that  the  defendant  was  a  common  carrier.  Dunbar  ▼.  Pari  JSoifal  eie, 
R*y  Oo.,  8(M>. 

9b  Plba  Of  Obnbral  Iobub  dobs  not  Pot  nr  lasiTB  either  the  character  ia 
which  plaintiff  snee  or  the  character  or  oapaoi^  in  which  the  defendant 
is  sned.    McNfdta  t.  Loelridge,  362. 

4.  Dbmubrbr,  8tatbmbnt  nr  Plbadino  not  Admittbd  bt,  whbn.  — When 
a  statement  in  a  pleading  demurred  to  is  a  mere  oonolnsion  based  upon 
another  conclusion,  and  does  not  amount  to  an  allegation  of  facts,  its 
tmth  is  not  admitted  by  the  demurrer.  BurUngion  etc  B^y  Co.  ▼•  /Vy» 
477. 

ft.  Objection  to,  whbn  must  bb  Madb.  —  All  technical  or  formal  objectiona 
to  a  pleading  must  be  raised  by  motion  or  demurrer  before  trial,  and  if 
not  so  raised,  they  are  deemed  to  be  waived.     Orman  t.  Mannix,  340L 

ft.  Chanobrt  PRionoB.  —  An  Opfortunitt  to  Answer  a  Cross-bill  must 
always  be  given  the  complainant^  and  he  cannot  be  estopped  from  urging 
the  denial  of  this  right  as  a  cause  for  the  reversal  of  the  decree,  by  show* 
ing  that  his  bill,  and  the  evidence  offored  to  support  it,  were  such  that 
he  could  not  have  answered  the  cross-bill  without  contradicting  them. 
Metealfw,  Hart,  122. 

y.  Plbadino  Illboalitt  or  Oonsidbration.  —  If  an  answer  contains  allega- 
tions which,  if  true,  show  that  a  contract  for  the  sale  of  land  was  founded 
upon  an  illegal  consideration,  this  is  a  sufficient  pleading  of  such  illegal* 
ity,  though  the  answer  complains  of  the  non-pef  formauce  of  the  oontraot. 
MoffaU  ▼.  BuUan,  192. 

ft,  Equitablb  Dbfbnsb  not  Lost  bt  Faiutrb  to  Sbt  It  up  nr  Answbr 
WHBN.  —  A  defendant  does  not  lose  his  right  to  set  up  the  defense  of 
purchaser  for  a  valuable  consideration  without  notice,  as  against  his  co- 
defendant,  by  failing  to  plead  it  specidly  in  his  answer.  Norwood  T« 
Norwood^  875. 

ft.  Admission  bt  Plba  of  not  Goti/it.  —  When,  in  an  action  against  the 
receiver  of  a  railway  to  recover  for  personal  injury  oaused  by  the  negli- 
gence of  the  servants  of  his  predecessor  in  the  same  receivership,  the 
declaration  alleges  that  at  the  time  of  the  accident  such  predecessor 
was  receiver  of  such  railway  by  appointment  of  a  certain  court,  and  as 
•nch  was  in  possession  of  and  operating  the  road;  that  the  operators  on 
the  trains  were  the  servants  of  such  predecessor  as  receiver;  that  on  a 
certain  day  snch  predecessor  resigned  his  office  as  such  receiver,  and  on 
the  same  day  said  court  accepted  the  resignation  and  appointed  the  de- 
fendant as  receiver  to  succeed  his  predecessors  that  the  defendant  quali* 
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fltd  and  ttntered  upon  Us  duiias  m  saeh  recdTer  md  wm 
of  not  gailty  adndfei  aoi  only  the  represeiiteliTO  bfaameter  of  tfae  dafaoi- 
aat  when  raed,  but  also  the  allegatioiie  of  the  deeUntun  m  to  hb  {■» 
deoeeioc  and  hie  own  Appomtment  m  reoeiTer.  MeNutia  t.  LodbUg^ 
862. 
IOl  Giif lEAi.  DmnAL,  mna  tbm  GoMPLAiirr  o  Vkrhis])^  and  the  aasw 
alio  ccintaliia  ipeeiHo  deoials,  raiaee  no  ieene.  Delano  t.  Jaeobgt^  Wh 
"  IL  AimroifEiiiiB  ov.  —Power  to  allow  amendoiente  to  ploadiagi  ii^  ma 
large  degree,  in  the  diaoretion  of  the  oonrt^  and  ahonld  bo  libonlljr  as- 
•roiaed,  in  the  fnrtheranoe  of  jostioe;  but  when  an  applieatioa  to 
la  reaiated,  it  should  not  be  granted,  exoept  upon  good  canaa 
vponsaoh  terms  as  the  Jastioe  of  the  partievlar  ease  may  raq«ir8L  Afltal 
▼•  Qwerrmii^  820. 

8ai  Bqnrirr^  I|  IiiJUHOiioir%  6^  6;  KBaLranro^  1|  PABm^  % 

PLBDaB. 
Sat  NmoffiABLs  InarBuitsirat^  7»  8. 

POLICE  POWER, 
flaa  MvifloiPAL  Oobpokatioks,  4^  16,  17;  SrATum^  17|  Tizi^  t» 

POSSESSION. 

Sat  EnranmiT,  1|  Bqottt,  8;  Fraudulbrt  OoHTXTAvan^  4|  IwaamuKa^ 
6;  LiOBiisi^  2|  MoBTOAon,  7,  8;  Nbooteablb  ImrBViouiTi^  8;  Pnus 
Lahdo^  2)  Bbal  PjtoputTT,  1,  2;  Tbiai^  2;  Vswdob  ahs 
7»8L 

P08THUM0n& 
See  Insvbamob,  1(X 

POWER  OF  ATIORNET. 
Sat  AaxHor,  8-61. 

POWERS. 
SnounoH  ov^IVTBimoir.  —  When  a  donee  of  a  power  to  aall  kad 
'  aessea  alao  an  intereet  In  the  sabject  of  the  power,  a  oonTtyanat  bj  Um 
in  hia  own  name,  without  reference  to  the  power,  wiQ  bt  daaina<  an 
axeontioii  of  it|  if  an  intent  to  ao  exeonte  it  ia  madt  to  appaar.    JCh 
(hwr^  T.  Bvndmrgtr^  760. 

See  Trubt%  6^  0. 

PRESIDENTIAL  BLEOrOR& 
Sao  OoMoriTUTioiifl,  4-6;  Statbi^  1;  SvATDm^  IS-SOL 

PRESUMPTION. 

See  ELionoinip  8;  IvsoBAiroB,  1;  Jitdombntb,  4^  6;  LiBSii»  7; 
PnoBBOonoN,  8;  MoBTOAOBis  8;  Munioipal  GoBPOBATnnra^  17| 

aBNC%  6;  NaOOTIABLB  lN8TBUMBin8»  1,  8;  WlLLSi  & 

PRINCIPAL  AND  AGENT. 
See  AoBiroT. 
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PRINCIPAL  AND  SUIIBIT. 
See  SoBSTTBHiP,  8l 

PRIVATB  WAYa 
See  Bkimuit  Dom ai««  4» 

PBIVILBaBD  COMMUNIOATIONa 
See  Attobmst  ahd  Clisnt,  X 

PROBABLE  0AU8B. 
Bm  Viin  iMPBnovifmT;  Mauoioub  PBonoofioat  1*  4 

PBOCBSS. 

!•  Jtaamm— MnrAXi  nr  RwraRir  of  Sommons,  whiv  will  lor  tkwan» 
—  When  a  sammoiu  issued  Maroh  2,  1888,  is  retarnable  ICftroh  lOfcli 
thereafter,  uid  the  offioer^s  return  shows  that  the  raaiaioiia  wm  eerred 
liaroh  8;  1886,  the  mistake  oorreots  itself,  and  oannot  aifeot  the  validity 
of  a  Judgment  based  upon  such  summons.    Svans  t.  Oabnan,  606. 

&  WAua  RuTusN  OF  Shsiuff  Assailablb  is  Dibbot  Pboobbdiho  to  Sn 
Abidb  jDDOicBirr.  — A  defendant  against  whom  a  judgment  bj  default 
has  been  rendered  upon  a  false  return  by  the  sheriff  of  eerrioe  off  sua* 
aone  upon  him,  and  whose  property  has  been  told  under  aa  asaoutioA 
faeued  upon  enoh  Judgment,  may  assail  such  return  in  aa  aotioii  bfowflit 
to  wt  aside  the  Judgment  and  sale,  without  proceeding  direotly  againsl 
IIm  oflloer  for  damages.    Johnaon  ▼•  Gregory,  907. 

•w  H«Bian»  ABD  Wa^  0;  JuoaicBMn^  21, 23;  Tbbbkam  id  Tte  Ikiii%  % 

PROMISSORY  KOTBS. 
See  Nbgotiablb  Ihstbumbmti. 

PROMOTERS. 
Sat  OfomAffn,  2;  OoupoBATiONi^  tA$ 

PROOFS  OF  LOSS. 
See  JxBUUktKm,  8^ 

PUBLIOATION. 
Sat  JviMimR%  1-4;  Libbl;  TaisPAflS  id  Tbt  Cbuv  ^ 

PUBIJO  LANDS. 

1.  A  Patbbt  lom  Lahini  mat  bb  Shown  to  bb  Void^  wheilier  Ib  a  toBaltiil 

prooeeding  or  wAf  by  proving  that  the  land  department  had  ao  Jnrisdi^ 
tloB  to  dispoaa  off  the  land  described  in  the  patentt  Tha  persoB  thus 
attaoktng  the  patent  need  not  connect  himself  in  aay  way  with  tha  origio 
aal  sonroe  of  title.  JSdwarda  t.  BoUey^  284. 
ti  A  Statb  Patbnt  to  Lakd  Which  had  at  Ob b  Tma  bibb  thb  Bbd  ov 
A  RiTBB,  and  which  the  officers  of  the  state  had  therefore  no  aatfaerity 
to  sell  or  patent^  is  Toid,  and  may,  on  that  ground,  be  sncessfuUy  rsoisted 
by  out  in  possession  without  title  of  any  oharaoteCi    MiwtmU  T«  Boik$^ 
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H  A  OoMTUkCV  TO  Sill  jotd  Oohyit  Laksq  taken  up  vrndor  tha 
•toftd  law%  nuidt  Mora  final  proo^  ia  illegal  and  traid.  MiffaM  t» 

Sea  MAVSiAifu%  6;  Spmifio  PMiDBMAiffim  SL 

PUBIJO  POUOY. 
Saa  Onions;  1|  Rxwabdb^  8;  Stath^  S. 

PUNISHMENT. 
Saa  JLauma^  fl|  Orarmm;  8;  8;  Cbiminal  Law»  8;  Daiuos%  1^  % 

WARDS,  1. 

PURCHASB  PBIGB. 
Saa  VxHDOB  ahd  Pitbciusbb,  I»  IL 

QUASL 
Saa  MmiioiPAL  Ck>BPORATiOHiB^  14» 

QUIETINO  TITLB. 
See  MoRTOAon»  IL 

RAILROADa 

1»  SHnrm  Domnr — Damaou — ABUTmra  Ownkbh.  ^  A  lofc-ownar 

lot  doee  not  approach  nearer  to  the  line  of  a  railroad  than  from  one  ta 
two  hnndred  feet,  bnt  who  is  within  reaoh  of  the  noiae  and  doet  pio- 
dnoed  by  the  ordinary  operation  of  the  road«  ia  not  entitled  to  raoover 
damages  for  the  oonaeqaential  injnry  snstained  by  reason  of  snoh  noiM 
and  dnstb     Pennsybfafua  C<k  t.  Pennsylvania  etc  R.  M,  00.^  762. 

%  Eminbht  Domaih  —  Damaqis.  —  Onb  Who  dobs  not  Own  Land  Abov- 
TINO  upon  a  street  appropriated  by  a  railroad  in  the  ezeroise  of  the  right 
ta  eoiinent  domain  is  not  entitled  to  recover  damages  on  the  gronnd  that 
Iha  street  has  been  made  inooayenient  and  dangerous  to  himself  and 
other  travelers.     Penntflvania  Co.  ▼.  Pennsybfania  etc  S.  IL  Co,,  762. 

ti  Sntina — Oooopation  of,  bt  Railroad — Additional  Sbbvixtjdb.— 
The  mere  proximity  of  a  railroad  in  the  street  may  render  adjoining  dwell* 
ing-houses  less  desirable  without  imposing  any  liability  on  the  railroad 
aompany  for  the  loss  snstained  by  their  owners.  Suoh  proximity  of  the 
road,  so  that  the  noise  of  passing  trains  ean  be  heard,  or  the  dust  and 
smoke  therefrom  be  noticeabloi  imposes  no  additional  senritndOi  Jonm 
T.  Erie  etc  B.  B,  Oo.,  722. 

4  SiBTiTODBS  —  UsB  ov  Propbrtt.  —  The  use  to  whioh  a  railroad  company 
puts  its  oity  property  by  .building  abutments  thereon  imposes  no  addi> 
tional  servicude  on  the  property  of  an  adjoining  owner,  although  it  any 
diminish  its  market  value.    Jone$  v.  Et-ie  etc  R.  B.  Oo,^  722. 

$,  SrRBm  —  OooDPATioN  of,  bt  Railroad  — Nbw  Sbryitudb.  —  When 
the  state  authorises  the  construction  of  a  railroad  upon  a  line  which  makes 
it  neoessary  to  cross  one  or  more  public  highways  or  streeti^  the  giant  ■ 
subject  to  two  limitations,  —  one  in  favor  of  the  publio  for  the  preserva- 
tion of  the  way;  the  other  in  favor  of  the  land-owner,  requiring  no  ad- 
ditional servitude  to  be  imposed  upon  the  land  covered  by  the  publio 
easement  without  compensation.    Jone§  v.  Erie  etc  B,  B,  CSx«  722. 

C  StRBBIB  —  OOODPATION   BT  RAILROAD  —  ADDIIIONAL  SBBTETirDB. — The 

aathorind  oonstmotion  of  a  railroad  upon  a  public  stroaj^  wfaiah  iiyaii- 


Index.  1028 


<Mu!y  aflMi  1ii«  adjacent  owner  by  interfertn/(  with  the  aooeai  to  or 
drainage  from  hie  property,  or  the  exolnBion  of  Hght  and  air  iherefrom» 
impoees  an  additional  aerYitode  for  whioh  he  may  reoo?w  damages. 
Jomm  ▼.  IMt  tie,  B,  E.  Ok,  722. 

%   StHKBTB  —  OOOUPATIOM    OF,    BT    RaILBOAD  —  AdDITIOKAL   SnTRUDB  — 

DiUiAOia.  —When  a  railroad  oompany  owne  the  diagonal  oomere  on  pnb* 
Ho  atreeta,  and  ia  anthoriaed  by  the  eity  to  eonneet  them  by  aa  orerhead 
bridge,  whioh  the  oompany  plaoea  on  iU>ntmenta  twenty-three  feet  high, 
built  npon  ita  own  land,  the  adjoining  owner  npon  one  of  the  remaining 
•ornere  la  entitled  to  recover  damagee  for  any  additional  aerritnde  thns 
Impoeed  upon  hia  property,  as  for  the  ezclneion  of  light  and  air  there* 
from,  bnt  he  ia  not  entitled  to  recoTer  on  the  ground  that  his  property 
Is  diminiihed  in  valne  by  the  nae  to  which  the  railioad  oompany  pnte 
ita  property;  nor  ia  he  entitled  to  recover  for  the  mere  expoenre  of  hia 
proper^  to  the  noise,  emoke,  dnst^  and  danger  from  hit  horsee  or  thoee 
of  hia  viaitors  becoming  frightened  by  moring  traiaa.  Jomet  v.  MHe  eie, 
B.  R.  Co.,  722. 

H   St&BRB  —  OoODFATIOIf  07,  BT  BaILBOAD  —  ADDTnOBAL  SBBTITinni — 

Mere  expoenre  to  danger  of  horaea  being  frightened  by  passing  trains 
twenty-tiiree  feet  above  the  anriace  of  the  atreet  ia  not  an  obatmotion  to 
aooeaa  to  adjoining  property,  nor  the  impoeition  of  a  new  aerritnde  for 
which  the  adjoining  owner  is  entitled  to  recover.  J(mB$  v.  Brii$  elo. 
J?.  M.  Co,,  722. 
9L  Dbbd  ov  Riobt  of  Wat — CoNSTBaonoif.  —An  absolute  conveyance  of 
a  right  of  way  from  a  land-owner  and  his  wife  to  a  railway  oompany,  ro- 
eiting  that  it  is  given  for  and  in  consideration  of  the  enhanced  value  to 
be  given  and  contemplated  to  arise  to  the  grantor's  land  and  other  prop- 
erty by  the  location  and  constmotion  of  the  railroad,  and  for  the  con* 
sideration  of  full  and  complete  value  accruing  in  locating  and  maintaining 
n  atation  on  the  land  granted,  ia  in  no  sense  executory,  and  passes  the 
title  to  the  land  entirely  out  of  the  grantors,  and  to  the  railway  company* 
In  anoh  case  the  promisea  or  obligations  of  the  railway  company  referred 
to  in  the  deed  are  in  the  nature  of  covenants^  not  conditiona,  and  tht 
grantora  cannot  reclaim  the  land  on  acoonnt  of  the  non-performance  of 
the  oovenanta  by  the  grantee,  but  can  only  sue  for  the  damages  ariaing 
from  the  breach  of  the  contract.     Chicago  etc  B*y  Co,  v.  TiUerington,  89. 

Ml  Railboad  CosTDUoroB  —  RiQBT  07  Pasisbnobb  to  Rblt  on  Dibbotiob 
OF,  m  Boabdivq  Tbaib.  — The  conductor  of  a  railroad  train,  in  directing 
an  intending  passenger  as  to  his  method  of  getting  upon  the  train,  is 
acting  within  the  scope  of  his  authority  aa  snch  condnotor,  and  the 
passenger,  in  complying  with  hia  directions,  ia  not  guilty  of  negligence^ 
nnlesa  he  expoees  himself  to  plain  and  apparent  danger.  Irith  v.  Hor^ 
ihem  Pac  etc  B.  M,  Co.,  899. 

IL  Oabbibbs — OoMNBOTiNO  Railwatb  —  Ck>irTBAor  LncrriNO  Liabilitt. 
—A  connecting  carrisr  by  rail  may,  by  contract^  protect  itaelf  againal 
liability  for  Ices  not  occurring  on  its  own  line,  whether  the  shipment 
is  wholly  within  the  state,  or  is  interstatt.  JIfcCam  v.  InUnnaUkmal  de, 
JTy  Co.,  51. 

m  Cabbibbs  —  CoNVBomro  Railwat  —  Oobtbaov  LnnriHO  I^abilitt.  — 
Aoontract  between  a  shipper  and  a  connecting  carrier  by  rail,  atipnlating 
that  snch  carrier  shall  not  be  liable  for  anything  beyond  its  own  line^ 
•smept  to  protect  the  throngh-rate  of  freight  named,  is  valid,  and  will  bs 
snforoed.    McOam  v.  International  etc  ffy  Cix,  0L 
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m  Oovnofow  CUBBims—  Ezrarr  ov  thxib  Llabilitt  mnmi  Onmuflff 
ID  FoBWABD  (300IM.  — When  a  nulroad  oomiNuiy  oontimcU  to  forward 
■0I  to  transport^  gooda  to  a  point  beyond  its  own  lina^  ezpraady  stipa* 
latlng  that  it  assnmet  no  liability  beyoad  its  own  raila,  it  oanno4  bo  hold 
liable  in  daaiageo  for  any  loot  of  or  injnry  to  anch  gooda,  ooouiring  bo> 
yond  ita  own  line.     Dunbar  t.  Port  Bopal  He  Ry  Co.,  860. 

IC  Thbovoh  Jomt  Ratu  Dbfinbd.  —  The  **  through  joint  ratea  *  r^ 
qnired  by  chapter  17  of  the  acta  of  the  twenty-third  general  aoaembly 
of  Iowa  to  be  eatabliahAd  are  joint  ratea  of  chargea  for  the  transportatioa 
of  freight  and  oara  oyer  a  united  route.  They  oonsiat  of  the  aeparato  ratea 
of  eaoh  aoparate  road,  and  oover  all  the  chargea  for  the  transportatiaB 
over  two  or  more  roada,  as  though  they  oonatituled  one  roiMl,  the  rataa 
llzod  determining  the  whole  chargea.    BwrUngton  He,  l^y  Obu  t.  Hey,  477. 

li.  Statotv  Pboyidimo  vob  TitANSfBji  ov  Railboad  Cabs  hot  UNOOsnrnv* 
nOM AL.  •—  The  onatom  of  tranaf erring  oara  from  one  railroad  oompaay  to 
another,  for  the  tranaportation  of  property  over  more  than  ono  railroad, 
without  breaking  bulk,  haa  been  practiced  ao  long  aa  to  be  reeognisad  aa 
of  the  oonrae  of  buaineaa  of  which  the  oonrta  will  take  jndieial  notice,  and 
an  aot  of  the  legialatnre  providing  that  car-load  lota  of  freight  shall  be 
tranaforred  without  unloading,  nnleaa  done  without  <diargo  to  the  ahipper 
or  receiver  of  ouch  ahipmenia,  and  making  it  ti»o  duty  of  the  atate  rail- 
foad  oommiaaionera  to  aid  the  railroad  companiea  in  the  mattor  by  mak- 
ing and  eaforcing  proper  mlea  for  the  oompenaation  of  the  companiea  for 
the  oae  of  the  oara  so  tranaferrod,  and  for  their  ultimate  return,  does 
Bot  interfere  with  the  oonatitntional  gnarantiea  for  the  protection  of  the 
righta  and  property  of  auoh  companiea.  Such  an  ooaotmont  ia  a  legiti- 
mate ezerciae  of  the  legialative  authority  td  regulate  the  perforouuice  of 
duty  by  carriera,  and  to  preacribe  reasonable  chargea  for  the  tranaport^ 
tion  of  freight     BurUngUm  He.  ffy  Co.  v.  Dey,  477. 

N.  JoiHT  Ratbb  lOB  Tbanspobtation  ov  Fbbioht,  Statb  hab  Powbb  10 
BtfTABLiSH.  —  A  atate  which  haa  power  to  fix  the  maximum  chargea  for 
the  tranaportation  of  freight  by  railroada,  provided  auch  chargea  ahall  no 
be  nnreaaonable,  haa  also  authority  and  power  to  establiah  joint  through 
ratea,  and  an  act  of  the  legialatore  providing  that  all  railway  companiea 
within  the  state  shall,  upon  the  demand  of  any  person  intereated,  eatab- 
Uah  joint  through  ratea  for  the  tranaportation  of  freight  and  cars  between 
pointa  on  their  reapeotive  lines  within  the  atate,  and  making  it  the  duty 
of  the  board  of  state  railroad  oommiaaionera,  in  caae  of  a  railroad  com- 
pany's failure  to  do  so^  to  eatabliah  such  joint  through  rates,  Is  not  ui» 
•onsUtntionaL     BwrUngkm  He  R'y  0(k  r.  Dey,  477. 

n*  Railboad  Cobpobatiom  Makiho  No  Attkmpt  to  Pbbvbht  Tratbl 
AOBOflS.its  station-grounds  and  platform,  as  a  abort  out  between  public 
streets,  does  not  thereby  invite  the  use  of  such  station  and  platform  for 
the  purposes  of  snob  travel    Btdigan  v.  BoHom  He  BaUroad^  690, 

N.  Railboad  OoBFOBATioir  Lbayino  Unouabdbd  av  Opbnivo  ICadb  bt 

Raisibo  a  Tbap-doob,  forming  part  of  a  platform  at  one  of  its  ata- 

I  tiona,  ia  not  anawerable  to  one  injured  by  falling  into  auch  opening  while 

oroaaing  the  atation  and  platform  without  the  invitation  of  the  oerpora- 

lion,  ia  order  to  make  a  short  cut  between  public  streets,  though  he  sad 

j  other  peraoos  had  been  in  the  habit  of  ao  oroesiag  without  objectioo. 

This  IS  because  he  is  a  mere  licensee^  to  whom  the  corporation  owea  no 
^kt^y  to  warn  him  of  danger  reaulting  from  the  ordinary  use  by  it  of  its 
premisss.    BetUgan  v.  BoHam  He,  Baikoad,  520. 
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Bmbwatb— Railwat  Cbossinos. — It  isthx  Dittt  or  a  Railway  Coa- 
roRATiON,  upon  bailding  its  railroad  aoroii  a  highway,  to  restore  it  as 
■Mtfly  M  possible  to  its  former  oonditioii^  and  failing  to  do  so,  it  is  liabla 
for  daoMges  soatained  on  aooonat  of  injoriea  reoeired  by  reasoa  of  tlio 
unsafe  oondition  in  which  the  highway  was  left,  provided  the  injared 
party  need  care  commensurate  with  the  apparent  danger.  LouitvUU  etc 
M.  B.  Oo.  T.  PrUdiard,  451. 

HiOHWAT  CRoasiHas.  —  A  Gtbl  Injured  bt  bbiho  Thbowit  out  or  a 
YxHiOLB  at  a  point  where  a  railway  crossed  a  highway,  because  the  high* 
way  had  been  left  several  inches  below  the  railway  track,  is  entitled  to 
rsoover  for  such  injury,  though  she  was  driving  a  team  at  the  time,  and 
H  was  moving  from  fright,  if  it  was  not  unmanageable,  and  the  accident 
would  not  have  occurred  had  the  highway  crossing  been  put  and  kept  in 
proper  oondition  by  the  railway  corporation.  LotdnUJU  etc  B.  B,  Oo, 
▼.  PrUehardf  461. 

Mattbr  AMD  SiBTAinr — Risks  Assumed  bt  ahd  Cars  Dub  to  Sbbyabt 
EnaAOBD  IV  Ck>N8TRUcnoN  or  Railboad.  —  A  railroad  employee  en* 
fsged  in  oonstmcting  the  road  assumes  greater  risks  from  a  defeotiye 
traok  than  one  passing  OTer  the  road  after  its  full  completion  and  equip* 
■lent^  but  the  former  has  the  right  to  expect  a  degree  of  care  and  skiU 
from  the  company  equal  to  that  ordinarily  exercised  during  the  progress 
of  railroad  consiaruciion,  and  the  company  is  not  szonerated  from  lia- 
bility for  injuries  inflicted  on  him,  through  a  risk  that  must  be  regarded 
as  extraordinary  and  nnusual.  Oolorado  etc,  B*y  Oo,  r.  Noflom,  isi5, 
llABrBB  AND  Sbbvant  —  RisK  NOT  AssuKBD  BT  Sb&yant.  —  The  single 
spiking  of  three  ties  and  the  entire  failure  to  spike  the  fourth  tie  to  the 
rails  upon  a  curve  in  a  railroad  during  the  course  of  its  oonstmotion  is 
such  negligence  toward  an  employee  engaged  in  such  oonstraotion  worl^ 
in  exposing  him  to  an  extraordinary  and  unusual  haasrd  not  content 
plated  in  his  employment^  as  renders  the  company  liable  for  injury  re* 
suiting  to  him  therefrom.  0<^ado  etc  ICy  Go,  v.  Naylon,  835. 
Sacnov-roBBMAN  as  ViOB-rBiNOirAii.  —  A  railway  section-foreman, 
having  power  to  control,  employ,  and  discharge  the  men  under  him, 
oecupies  the  position  of  ▼ice-principal  as  to  them,  in  so  far  as  they  are 
affected  by  his  acts.  He  is  the  representative  of  the  railway  company  in 
the  performanoe  of  any  act»  service,  or  duty  in  the  line  of  his  employ* 
aen^  and  no  distinction  oan  be  drawn  between  the  perfornutnce  of 
those  higher  duties  intrusted  to  him  specislly,  and  thoee  of  an  ordinary 
character,  which  both  he  and  the  subordinate  servants  under  him  are 
Ja  tiie  habit  of  indiscriminately  performing.  Sweeney  v.  Ouifetc  ffy  (7a » 
7L 

Mastbb  and  Sbbyaht — FoBBMAN  AS  ViOB-nuNOirAL.  —  A  general  fore- 
man of  men  engaged  in  railroad  construction,  such  men  being  subject 
to  his  immediate  control,  employment^  and  discharge,  while  he  has  con* 
trol  of  the  trains  and  appliances  used  in  the  work  of  construction,  sub* 
Joet  to  the  superintending  direction  of  the  general  superintendent  of 
oonstmotion  when  present^  is  a  vice>prinoipal  during  the  abeence  of  such 
•nperintendentk  so  as  to  make  the  company  liable  for  his  negUgenoe 
toward  one  of  the  men  under  his  control  and  direction.  Cohtado  etc 
JTy  Oc  NayUm,  336. 

LiABiUTT  lOB  Nbouobhob  ot  ViOB-rBiNOir al.  —  A  railway  section* 
lotoman,  baring  power  to  oontrol,  employ,  and  discharge  the  men  under 
him,  is  a  rice-principal,  and  not  a  fellow-servant  with  them,  and  tho 
8K  &BP..  Vol.  XXXI.  — C6 
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nStnj  company  It  liable  for  hit  negligent  act  !a  throwing  book  t» 
open  flwitoht  whereliy  one  of  the  men  nnder  hit  oontrol  is  ii^}nred. 
^loeen^  t.  Chiiftie.  S^y  Odi»  71. 
Ml  Sntor-KAiLWATB — Trahsibb  TiOKRB--Li]iirATioir  MM  TO  Tub  or 
UazNO.  —  A  regolation  that  a  transfer  ticket  from  one  line  of  atreet-rail- 
way  to  another  will  not  be  honored  unless  presented  within  fifteen  min- 
ntee  after  its  delivery  to  the  passenger  is  not  nnreasonablCp  in  the 
of  any  eharter,  ordinance,  or  oontraot  obligation  on  the  part  of  the 
pany  to  make  such  transfer,  and  it  is  the  duty  of  the  passenger  reoeiT* 
ing  SQoh  transfer  ticket  to  read  it»  and,  if  poesible,  to  nse  it  within  tho 
time  limited.  If  he  fails  to  do  so^  the  company  cannot  be  held  liable 
la  damagee  for  not  honoring  the  transfer  after  the  time  marked  npoa  it 
hat  expired,  and  for  ejecting  sneh  passenger  from  the  cars  withoni 
phyaical  injury  npon  his  refusal  to  pay  an  additional  faro.  H^nm  t. 
2>eftvil0f&  Jry'Ok,  601. 

V«  8TBBBr-BAILWAT8--TBAV8nR  TiCKBTB  —  LlXIT ATIOB    AS  TO  TlMB   OT 

Usnrii.  —When  a  passenger  upon  a  streetHrailway  receiyes  a  transfer 
Heket  from  one  line  of  road  to  another,  limited  in  its  nse  to  fifteen 
minutei  from  the  time  he  receiTos  it^  and  he  takes  the  first  ear  pawag 
the  point  of  transfer  after  reoeiTing  the  tieket,  ho  may  reeoTor  of  tho 
oompany  for  being  ejected  from  the  car  npon  his  rsfonl  to  pay  a  le^ 
ond  fare,  oren  though  the  time  limit  marked  npon  the  ttanafer  ticket 
has  expired,     ffefrtm  ▼.  DttroH  He,  JTy  Ob.,  fiOl. 

ML  MvmoiPAL  Ck>RpOBATioK,  Rtoht  or,  to  Imfosi  Rmtriohobb  ob  FBab* 
CHUB  OT  Stbbbt-railwat  Gokpakt.  —  Where  a  street-railway  oom» 
pany  it  authorised  by  the  statute  nnder  which  it  was  built  and  operated 
to  seleot  and  adopt  a  new  method  of  propelling  its  oars,  the  mnnicipsl 
corporation,  having  the  right  to  regulate  the  nse  of  the  streets  oyer  which 
tiie  oars  of  the  oompany  run,  has  the  power  to  impcee  such  reasonablo^ 
•onditions  upon  the  company's  enjoyment  of  its  franchises  as  in  their 
Judgment  the  interests  of  the  public  seem  to  require.  Their  aathority 
in  this  respect  is  coincident  in  extent  with  the  company's  right  of  seleo- 
tion.     Hwimm  Rher  Telephome  Oo.  ▼.  fTctfervM  Turnpike  etc  OtK,  838. 

Ml  BLBOTRionr  as  Motitb  Powbr  ior  Strxbt-oars,  AvTHORrrr  ob  Com- 
VABT  TO  Adopt.  —  Where  a  statute,  enacted  before  the  introduction  of 
olectrioity  at  a  propelling  force,  authoriies  a  corporation  to  construct  a 
■treet-railroad,  and  to  operate  it  by  any  mechanical  or  other  power  ex- 
oopt  steam,  andh  company  has  authority,  upon  obtaining  the  consent  of 
the  proper  municipal  anthorities,  to  adopt  electricity  as  a  motiyo  powuv 
and  to  plaoe  in  the  streets  the  apparatus  and  fixtures  necessary  for  it» 
practical  and  efficient  use.  Such  statute  is  not  to  be  limited  to  such 
BMthods  of  operating  street-railroads  as  were  known  and  in  actual  use- 
ttt  the  time  of  its  passage;  for  its  language,  literally  construed,  indudsa 
Bndisoofored  at  well  as  existing  modes  of  operation.  Nor  it  tlio  oom- 
pany irrorocably  bound  by  the  choice  of  motire  power  first  made  by  it 
after  the  enactment  of  the  statute.  Hudwm  Rivet  Telephom  Oik  ▼•  Water' 
9iia  Turnpike  etc  Oa,  838. 

tOl  Btrbbt  Sttrfaob  Railroad  Aot  bot  Afplioablb  to  Road  Ghaboxd 
VBOM  HoRflB  TO  Blxotrio  Motivb  Powbr.  — A  street>railway  company 
having  the  rights  under  the  statute  authorising  it  to  build  and  operate 
its  road,  to  change  its  motive  power  from  horse-power  to  electricity  is> 
not  subject  to  the  provisions  of  the  street  surface  railroad  act,  require 
ing  the  approval  of  the  railroad  commissioners  and  the  consent  of  the 


Index.  1027 

«f  cam  half  fai  TtliM  of  the  prepwty  almttfaig  oa  Urn  tlraeH 
il  oomet  within  the  MFing  oIaum  ia  that  aot^  whiflh  daelwas  that 
lb»  Ml  ahall  not  interfere  with,  repeal,  or  invalidate  any  rigfati  thoreto- 
foro  aoqnired,  and  inohoate  as  well  at  perfected  righti  are  eared  by  thai 
providoa.  Hmdton  Miver  Tdepkom  (h,  ▼•  WaienUm  Tmrwfike  tie.  Ook* 
999. 

OovBmvmam,  8|  CkiiiTBAon,  1|  Xioiibnt  DoMAnr,  8|  Fsaui^  8|  Mik» 
Tm  AHD  SmTAiiv,  SO;  Naouasiroi,  2;  PLmADivo,  %  9;  RMnrvBt} 
BtAVOTH,  ia-12|  Taxm»  3-5;  Tblsorapb%  1|  TwajamoMWB^  Sf  IteAi^ 
9)  Wnmsn. 

RATIFICATION. 

Sot  lOBVOT,  If  OOBFOSATIONa^  8»  5;  VkNDOB  AM9  PlFMnUlB. 

BBAL  PBOPERTT. 

&  PoMMBow  or  Rial  SraAm  GovBraxjotprm  Konoi  ov  Titl%  wnnr.  — 
Astnal  Tisible  poeaenion  of  real  eatate  by  a  tenant  ia  conatraotiTa  notioe 
ol  the  title  of  the  landlord.  When,  therefore^  the  peaaas  holding  tho 
legal  titlo  to  a  M  of  land  in  tmat  for  another  peraon  oonveya  tho  prop* 
acty  while  it  ia  in  the  aetnal  riaible  poaaeaaion  of  a  tenant  of  the  benefi* 
dwyt  the  grantee  takea  with  oonatraotiTO  notioe  of  the  right  and  titlo 
of  the  bonefioiaryy  and  of  the  contingent  dower  intereat  of  hit  wife,  and 
a  peraon  to  whom  anch  granteo  mortgagee  the  property,  at  the  time  of 
the  ooareyance^  ia  affooted  with  like  notice.  The  mortgagor,  not  being 
•a  innocent  porohaaer  without  notice,  bnt  a  pnrchaaer  with  oonatmctiye 
Botioe  of  the  dower  intereat,  doea  not  aoqnire  that  intereat  by  the  con* 
vayance^  and  cannot  convey  by  the  mortgage  what  he  doea  not  own»  and 
ttio  mortgagee  ia  not  entitled  to  a  f oreclcenro  of  the  mortgage  aa  a|pdnal 
tho  dower  intereat.    ^otomafi  ▼.  Andenon^  478b 

A  FoaannoM  ov  Lamu,  to  CtonariTUTa  Nomoi,  must  bb  UMBQimrociAL.  — 
Poaiaaaioa  of  land  neceeaary  to  impart  notice  of  title  thereto  auiat  bo 
adverae,  exdnaiTe,  open,  aneqnivocal,  and  notoriooa,  and  moat  be  in* 
aoaaiatent  with  the  claim  of  any  other  peraon.  Tho  poaiaaricn  of  a  farm 
hf  a  woman  claiming  nnder  an  nnrecorded  deed  firom  her  aon-in-law, 
who  waa^  at  tho  date  of  the  conveyance,  residing  on  the  farm,  and  who 
•antinned  to  reeide  thereon  after  such  date  the  same  aa  before^  ezercia* 
ing  anthority  to  aome  extent  over  the  farm  and  the  boaineaa  of  farmings 
and  with  whom  the  grantee  reaided  aa  a  member  of  hie  family,  ia  not^ 
therefore,  anfficient  to  impart  notice  of  title  nnder  the  deed,  even  thoogh 
Iho  grantee  generally  managed  ihe  bnaineaa  of  the  farm,  and  aold  tho 
prodoco  and  atock  raiaed  thereon,  it  not  appearing  that  ahe  exeroiaed 
axolnaive  control  over  it    BUhd  v.  Lane^  604. 

&  OOBBRTOTIOMAL  LaW.  —  RiOHT  Of  THB  OWMBB  OV  PBOPBBTT  TO  USB  It 

in  the  proeeontion  of  a  lawful  and  neceeaary  bnaineaa  cannot  bo  made  to 
reat  upon  the  oaprioe  of  the  majority,  or  of  any  nnmbery  of  thoee  own* 
ing  proper^  aarronnding  that  which  he  deairea  to  aaau  Msparie  Sing 
2^2ia 

4  SVBTBEBaMBAB  MlNM  AND  WaTBR«  —  liAlfD-OWNBa's  RiGRT  Vk — Ho 

who  owna  the  anrface  of  land  may  dig  therein,  and  apply  to  hia  owa 
parpcae  whatever  ho  may  there  find  between  the  anrface  and  the  center 
of  the  earth.  If  he  thereby  drawa  off  water  from  the  land  of  another, 
tho  latter  ia  withont  radieaa  by  any  action  in  tho  ooarta.  Pmpk**  Qm 
Co.  V.  Tyutr^  4SZ, 
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IL  Hattoai  OasBbloitos  to  the  Ownkb  ov  nnLAifs^  and  It  apwi  tiltto 
long  M  it  ramains  in  and  upon  snoh  land  and  anbjeet  to  his  eontrol,  bnl 
if  it  aaeapet  and  goaa  into  other  land,  and  oomw  nndor  anotiier'a  eontrolp 
iho  title  of  the  former  owner  ia  gone.    People's  Oa»  Ooi  t.  Tyner,  433. 

H  Katubal  Gab,  —  A  Lavd-owhxb  has  thb  Bigbt  to  InaRKAan  ths  Funr 
of  natural  gas  by  " Bhooting  "a  well  on  his  premises,  though  by  so  doing 
he  will  draw  off  and  diminish  the  supply  of  natural  gas  in  the  lands  ef 
another.    PeopU's  Oa$  Co.  ▼.  Tyner^  433. 

S.  Damaom  Rbbulioio  faom  Acts  domb  oh  Adjagbmt  Lavo^  Liabilrt 
BOB.  —  One  owner  of  land  ia  not  liable  to  his  neighbor  lor  damages  re- 
•ntling  to  the  latter's  land  from  acts  done  by  the  former  npoa  his  own 
land,  unleas  the  aets  are  negligently  done,  or  the  damages  are  the  nat- 
ural and  probable  eonsequences  of  such  acta.  He  is  not  responsible  for 
all  possible  eonsequences  that  may  result  from  his  lawful  aots  done  om 
his  own  land.    Chtgory  ▼.  LayUm,  857. 

Sbiopfbl;  Bzboutobb  ahd  Administratobs,  1;  Fbtvbbb;  JusoMBin^ 
i;  LiOBBaB,  2;  7,  9;  Pabtibs,  1;  Railroads,  1-9;  Spboitto  PsBroBM- 
A»oi^  2;  9t  TEHPAas  to  Tbt  Tftlb;  Tamn^  1;  Watbbb,  1|  Wir- 

1. 

RBCAPnON. 


RECEIPT. 

SeeSALBB,  2. 

RBOBIVERS. 

I.  Rbobivbb  ovRailwat — LiABiLiTTor,  IN  HnOmoiAL  Cafagrt.— A 
tooelyer  of  a  railroad  company,  who  is  exercising  the  franchises  of  saoh 
oompany  and  operating  its  road,  is,  in  his  official  capacity,  amenable  to 
the  rules  of  liability  applicable  to  the  company  when  it  is  operating  the 
lOad  by  Tirtue  of  the  same  franchises.  For  torts  committed  by  his 
aerrants  while  operating  the  railroad  under  his  management^  he  li  ra* 
■ponaible  in  such  capacity,  upon  the  principle  of  reapondecU  anpcjior. 
MeNuiia  t.  Ldchidge,  362. 

%  Bbobitbb  op  Railway  Appointbd  by  a  Fbdbral  Ooitbt — Aonov 
AaAiHST,  WBBBB  WILL  LiB.  —  An  action  at  law  can  be  maintained  in  a 
■tate  ooort  against  a  receirer  of  a  railway  appointed  by  a  federal  ehan* 
oery  courts  for  the  torta  of  the  servants  of  his  predeoeosor  in  tiie  same 
receirership.    MeNuUa  ▼.  Lockridge,  362. 

%  BaQBiYBE  OP  Railway— Liability  pob  Aon  op  Pbbdbobssob.  —  When 
liability  of  a  railway  reoeirer  is  incurred  for  the  torta  of  his  aanranta  in 
operating  the  road,  and  after  his  resignation  is  accepted  his  snooessor 
li  appointed  by  the  federal  court  of  chancery  which  appointed  him,  an 
action  at  law  by  the  aggrieved  party  will  lie  in  the  state  court  against 
such  successor  in  his  representative  capacity.     MtKvUaY.  Loeikridge,  362. 

4  Rbobitbb  op  Railway  ^  AcnoN  ao aibbt — J vdgxbbt  di  Rbk.  —  A  judg- 
ment agafaist  a  receiver  of  a  railroad  company,  as  receiver,  for  a  liability 
inmuTod  by  his  predecessor  in  office^  is  not  a  personal  Judgment  against 
Hie  reeoivor,  but  is  in  the  nature  of  a  judgment  ha  rem  against  the  mat- 
ters of  the  receivership  or  the  fund  and  property  which  are  the  snbjeots 
ef  the  trust     McNuUa  v.  Lodkridge,  362. 

§k  Bbobiybb  op  Railway — Torts  op  Sbrtahtb  op—  Liability  op  Rail- 
way OoMPABY  POB.  —  A  railway  company,  having  no  oontrol  over  the 
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iiedTtr  of  tti  propfty  or  lut  ferranti^  !■  not^  la  the  abtenoe  of  aa  ab- 
■olnte  UiUlity  impOMd  by  ttatiite,  refponnble  for  tho  negligonoe  or 
torte  of  the  employoot  of  the  reoeiTer  in  operating  the  road.  MeNnUa 
w.  Loekridfft,  862. 
iL  Baommt  of  Railway— Lubilitt  ios  Tobib  ov  Sbbtahtb.  —  The  lia^ 
bOity  of  a  railroad  receiver  for  the  torts  of  his  senrants  in  operating  the 
road  u  a  liability  In  his  official  capacity  only.  The  damages  for  snob 
torts  cannot  be  recorered  in  snits  against  him  personally,  bat  may  be 
nooTered  in  suits  in  which  he  is  named  or  designated  as  reoeiTer,  and 
paid  oat  of  tho  fund  or  property  which  the  court  appointing  him  has 
flaoed  in  his  possession  and  nnder  his  oontroL   McNuUa  ▼.  Lotkridge^  962. 

See  CoBFOBATXOKS,  16;  Plsadiho,  Ql 

RBOORDa 

Aaammaan  aw  Rioobd  as  Avfbotino  Vxstbd  Riohtb.  — Rights  already 
▼oitsd  cannot  be  affsoted  by  an  amendment  of  a  record  made  sabseqaent 
to  tho  time  of  their  being  Tested,  nor  oan  snoh  amendment  of  the  record 
•ibot  one  not  a  party  to  the  proceeding  in  which  the  amendment  is 
allowed*     Wooier§  t.  Joteph^  865. 

DnoMk  1%  BzBoonoiif  6;  Jubokbut^  7;  Ln  PBirDBNi^  1|  MBOBAna^ 
Loir,  0;  Mobtoaobs,  6;  Rboutbaxiov. 

RBOOUPBiENT. 
See  SvBBTTBHir,  i. 

RSDEMPTION. 
See  Dbbh^  llf  Bzboution,  1;  Mobtqaobb^  9-11;  TBinR%  lOl 

REGISTRATION. 
AmaMQT,  6|  AnoBirxr  ahd  Oubnt,  2;  Dbbds,  8^  6^  9|;  10|  BnomM 

FKAirDULBNT  COMTBTANCBS^  i. 

RBOULATION& 
See  Watbbs,  Ifi. 

RELEASBL 
Sm  OoBKnunoNB,  16;  Vbndob  abd  PvBaBAnB»  & 

KBMANDBRMEN. 
See  lHBUBAiifli%  fi. 

RENTS. 
l^Birr,  1|  Labsmbd  and  Tbbamt;  MoBiOAaai^  7f  MmnavAft  Oo»> 

POBATIOHfl^   19. 

REPRESENTATIONS* 
See  FBAUD^2i 

REQUISITION. 
See  BxTBADinoN,  L 
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RESdSSIOK. 
Sm  IkAira^  %  Onarmup,  6;  Vbn  dob  amd  PoMKAran^  %  f, 

fiflS  OBSTiB. 

See  COBTOBATIOllfl^  SL 

RES  JUDICATA. 

See  JUDQ1MNT8,  lO-lt. 

RESPONDEAT  SUPERIOR. 
See  MiaixR  avd  SzBVAin;  1* 

RESTRAIKT  OF  TRADBL 
See  Ck>xTBAon^  S-5u 

RETURN. 
§m  ■oovnoM*  S;  i;  Judombbtb^  21;  PMam 

REVENU& 
See  MuMSXttfAL  OouramjauKOh  17« 

REVERSAL. 
§m  MjnrniL^  ^%9t  Owwumaa,  8|  FuumMo,  Si  Tteui»  lOt  IL 

REVIEW. 
See  Si!ATOTia»  17* 

REVIVOR. 

See  SVBBTTBHIF,  C 

REVOCATION. 
See  AnoBSBr  and  Olibht,  0;  EQuirr,  S|  Leobbs^  1,  S-SL 

REWARD& 

L  Wbbb  Eaiutbd — Violation  or  EuranoN  Laws.  —  A  rewerd  effered  f» 
the  eoBTietioo  of  penone  for  ciBsatm  thereafter  oommitted  ageuiet  elee. 
tioa  Uws  ie  earned  by  the  proseontioa  of  and  a  plea  of  goilty  bj  ene 
BoooMd  of  each  orime,  althoagh  eentenoe  ia  aospended  and  pmifahmit 
!■  nerer  imposed.     Wilmoih  ▼.  HetuO,  738. 

&  OoNUDBBATioN.  ~  Patmbnt  of  B  reward  offered  for  the  eoavietioB  ef  a 
peraon  for  an  oflfenae  thereafter  oommitted  againat  oleetioii  lawa  eaanol 
be  reeiated  on  the  ground  of  want  of  conaideration,  when  a  pereoB  ae^ 
ooeed  of  each  orime  has  been  proseonted  to  a  plea  of  gaillgr^  ib  foed 
faith.     Wiimoih  r.  Hmuel,  738. 

&  PvBLio  PouoT.  —  An  offer  of  reward  for  the  oonrietion  of  peraooa  Im 
offenses  thereafter  oommitted  against  eleotion  lawa  Is  not  void  aa  agaiail 
pnblio  poUoy.     WUmoth  ▼.  Heiml,  738. 

EIGHT  OP  WAY. 

See  SiaomBBi^  1;  Fbavis  8;  Husband  and  Wm^  S|  R4njwiani^  M 

Watbwv  18b 
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RIPARIAN  RIGHTai 

8m  WATBB8.  <  fi. 

ROBBERY. 
8m  BzTRADinov,  L 

SALARY. 
8m  Ojwiomba,  2, 8 

SALES. 

1.  Ctonuor  worn,  Rsquirbs  Ahticlis  to  bb  Msbohantasls.  —  A  eon- 
teiot  for  Hm  tale  and  purohaM  of  ioe  oalla  for  a  morohaotablo  arlioU  of 
that  name.    MurdUe  ▼.  Comeil,  626. 

flL  flaiiB  or  Pabt  op  M.A88 — Whin  OoMPLvn.  ~~  When  the  rabjeet  of  mU 
or  ozohange  ia  part  of  a  maBS  of  the  same  kiud,  quality,  and  grades  aa  of 
part  of  the  oom  or  wheat  in  an  elerator,  wparation  from  the  niaae»  or 
other  apeoifioation  of  the  partioalar  part  lold,  la  naneoeoiary  to  ita  ap> 
pfopriation,  independent  of  the  statute  vesting  the  ownorahip  in  tho 
lioldor  of  a  warehouM  receipt.    Oloke  ▼.  Shc^froth,  875. 

IL  PlBomr  Madr  axd  Sworn  to  bt  a  Pubohasbb  of  iM  on  the  day  of  its 
arrival  is  not  eridence  that  the  statements  therein  oontained  are  tms^ 
or  that  the  seller  had  bMn  informed  of  any  defect  in  the  ioe^  or  for  any 
other  purpose,  unless  it  be  to  show  that  the  elaim  that  the  Im  waa 
defMtiTe  in  quality  waa  not  an  afterthought.    MurdU$  T.  Cform^  686^ 

Bm  OoBTBAon,  8-6;  Ouabdzab  and  Wabd^  2;  iNsintANOi^  0;  Ihtbbbtatb 
ComiBBOB;  KmoTiABLB  IifflTBUifBiiTa»  2;  TBUBTi^  6-8|  Ybbdob  Am 

PVBOHAaBBi  WaBBHOVSBMBN. 

SATISFAOTIOK. 
8m  BzaounoH,  8;  MoRTOAOBi^  4,  Iw 

SEPARATE  PROPERTY. 
8m  Im8UBang%  S» 

SEPULTURE. 
8m  EjEcmcBMT,  2. 

SEQUESTRATION. 

8m  COBTOBATIONfl^  14 

SERYICEa 

Cnmuor  vob  Pbbsoval  Sbbtiobb  a  Tbbmdt atbd  by  Ilia  iwJiililjy,  lor  Ilia 
period  of  soven  wMks,  from  siekneM  or  di^eaae,  of  the  person  who  ia  to 
lander  the  aerrioM  to  perform  hia  duties,  and  on  Ua  looofwiag  Us 
healthy  he  ia  not  entitled  to  be  reinstated  in  hia  employoMnl  lor  Iha  baU 
of  the  tenn.    Jchmn  w.  Waiktr,  66a 

8m  OoBfOBATiORa,  4;  Husbavd  abb  Win^  4 

SERVITUDES. 

lUlIiBOAP^ 
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SHERIFFa 
8m  Asiohmxht;  Judoxkhtb^  21;  PsoomL 

SHIPPma 

1.  ChmiE  ov  Vnan.  mot  Liablb  fob  Willvul  Ajbault  of  Oaptaih  vmmt 
SsAiCAir. — The  ownen  of  a  vessel  are  not  liable  in  damages  for  th» 
willfal  and  malieiiNis  act  of  their  oaptain  in  assaulting  and  injnrii^  a. 
seaman  while  upon  the  high  seas.  Sach  an  act  is  of  a  criminal  natoro^ 
and  oannoti  therefore,  be  intended  by  the  law  to  be  within  the  soopo  ol 
Iho  employment  of  the  oaptain,  nor  within  the  authority  oommittod  to> 
him.     ChbrieUom  r.  Waydell,  793. 

%  Mastsb  ahd  Sbbtamt  —  Captain  ov  Vessbl  and  Sbamsn  Fxi,low-si»> 
TANT8.  — The  captain  of  a  vessel  and  the  seamen  are  follow  swrTantie 
working  together  in  the  same  undertaking  and  in  a  common  seifioei 
and  i^  under  the  guise  of  exercising  the  authority  conferred  apoo  hi^ 
he  willfully  and  maliciously  does  an  injury  to  a  seaman,  the  ownen  oif 
the  vessel  will  not  be  liable  therefor.  The  captain's  misconduot  in  moA 
a  esse  is  one  of  the  risks  which  the  seaman  assumes,  in  the  abeenoe  of 
proof  that  the  owners  failed  to  select  a  pn^^  and  competent  eaptaiab 
BaMelmM  v.  If  c^deif,  793. 

See  WHAHTn. 

8LEBPING-0AR  OOMPANIBS. 
See  Taxis,  5. 

SOUOITOa. 

See  COBFORATIONfl,  i. 

8PECIFI0  PERFORMANOB. 

L  Spwniio  Pbrvo&mancb  cannot  bb  Dbobbbd  if  tiib  Oontbaot  Lbaw 
SoMB  OF  its  Tbbmb  open  for  future  treaty,  or  to  be  afterwards  settled 
Meleal/T.  Hart,  122. 

&  Unobbtaintt  in  Ck>NTBAor.  —  A  promise  that  when  the  promisor  shall 
obtain  title  to  a  certain  tract  of  land,  he  will,  for  a  small  or  nominsl 
oonsideration,  convey  to  occupants  who  have  made  improvementib 
without  specifying  the  character  or  value  of  the  improvements  to  bs 
mads^  or  the  amount  to  be  paid,  is  too  uncertain  to  sustain  a  deorM 
for  specific  performance.    Mttcajff*  Harif  122. 

H  Ck>NTBAOT  Madb  a8  ADmsuflTBATOB.  —  A  contract  pnrporthig  to  bs 
made  by  J.  W.  H.,  administratrix  of  the  estate  and  guardian  of  the 
minor  children  of  V.  K.  H.,  covenanting  with  the  people  of  the  town 
of  Bw  that  she  will,  upon  obtaining  a  patent  from  the  United  States  for 
the  land  upon  which  the  said  town  is  situate,  sell  to  parties  in  possss- 
mon  oertaia  lands  upon  the  terms  spedfied,  on  condition  that  no  further 
delay  is  caused  or  expense  incurred  on  account  of  affidavits  or  protests 
which  have  been  or  may  be  filed  in  opposition  to  such  patent^  does 
BOt  entitle  a  land*h<dder  to  maintain  suit  for  specific  perfcrmaaos 
against  J.  W.  H.  personally,  she  having  succeeded  to  a  part  of  the 
property  as  one  of  the  heirs  of  V.  K.  H.,  because  it  is  manifest  from  the 
oontract  that  it  was  understood  by  the  parties  thereto  that  it  would  be 
performed  by  the  promisor  in  her  capacity  of  administratrix  and  guar^ 
and  such  performance  was  not  possible.    Meiea{f  v.  Hmi,  18S. 

See  Eqoitt,  1. 
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8TATBS. 

1.  MLWnom  w  PsnionrnAi*  BLEcroR&— The  alMUidoomeiil^  by  a  ttate^ 
of  aa  authorised  method  of  ohooeing  presidential  eleoton,  and  the  adop* 
tioD  and  exolnaire  ase  for  a  great  number  of  years  of  another  anthoriaed 
method,  does  not  impair  the  power  of  the  state  to  readopt  the  formar 
method.  It  oannot»  by  nonnser,  loee  the  power  to  exercise  rights  ex- 
pressly delegated  to  it  by  the  constitntion  of  the  United  Statee.  M^ 
Pherton  t.  Blacker,  687. 

S»  Craiuor  ov  Laws.  —  A  Fobbiom  Law,  in  cases  other  than  penal  action^ 
if  not  oontrary  to  oar  pablio  policy,  or  to  abstract  jnstioe^  or  pure 
morals,  or  oaloalated  to  injure  the  state  or  its  citiaens,  will  be  recog- 
nised and  enforoed  here,  if  we  hare  Jurisdiction  orer  the  neceesary  par* 
ties,  and  can  see  that^  consistently  with  oar  forms  of  prooednre  and  law 
of  trials,  we  can  do  snbstantial  justice  between  the  parties.  Biggim  ▼• 
Omlraf  Ifem  Ungland  He,  R.  R,  Co.,  644. 

8«a  CoMmnmoHs,  1;  Crxditob's  Suit;  Extraditioh)  Qvabdiav  avb 
Wabd;  Ixtsrstatb  Commebcb;  Jurisdiotion;  Pubuo  Labm^  S|  Kaib* 
BOAM,  6,  16;  Statutes,  16;  Taxes,  1-6;  Whabvbs. 

8TATUTB  OF  FRAUDa 
See  Ck>ff TBACXBi  % 

8TATUTB& 

]•  ComrnimoNAL  Law.  —  Sitbjbot  of  av  Aor  n  SuvncnBTLT  Bah  mm 
in  its  title  when  it  is  to  amend  a  pre-existing  aot»  the  title  of  which  is 
recited  verUtUm  in  the  title  of  such  amendatory  act^  bnt  without  men* 
tioning  the  year  of  its  enactment.     WiUia  ▼.  Maibtm,  606. 

5t  SrATims  Vvbxld  unlbss  Plainly  UNOoNSTmrnoKAL.  —  Courts  will 
uphold  statatee  unless  they  are  so  plainly  and  palpably  in  conflict  with 
the  constitution  as  to  leare  no  doubt  or  hesitation  in  the  judicial  mind 
as  to  their  inralidity.     BwrUngUm  etc  B'p  Co.  ▼.  />ey,  477. 

SL  Rbmbdul  Statutb — How  Gon8tbubi>.  — Li  construing  a  remedial  atair 
nte,  its  language,  so  far  as  is  consistent  with  a  fair  construction  of  the 
law,  should  be  so  interpreted  as  to  promote  and  adrance  the  remedy. 
MeNuUa  t.  Loekridge,  362. 

4.  Cohstbuotiob  or  Statutb.  ~  Where  one  statute  is  amendatory  of  anotbery 
the  two  should  be  read  together,  and  if  one  construction  gires  effect  to 
the  amendatory  act,  while  another  construction  would  defeat  it,  the  for- 
mer construction  should  be  adopted.    BurUngton  etc  B^y  Co,  r,  Dey,  477. 

IL  Justice  akd  Poliot  ov  Statutes  not  Mattbrs  or  Judicial  Gonsideba- 
noH.  —  The  justice  and  policy  of  a  statute  are  not  matters  for  judicial 
consideration.  They  are  for  the  consideration  of  the  legislative  depart- 
ment of  the  government  alone.    BmrUngton  etc  B^p  Co.  v.  Dep^  iTI. 

C  Statute  kot  Void  iob  UitOBBTAiNTT  wheb.  —  An  amendatory  act  is  not 
void  for  uncertainty  in  not  defining  offenses  for  which  it  imposes  penal* 
ties,  when  the  act  which  it  amends  explicitly  defines  such  offenses 
BmrlinfftoH  etc  B^y  Co.  r.  Dey,  477. 

y«  ftrATUTOET  Remedies.  —  Every  statute  made  against  an  injury,  mischief 
or  grievance  impliedly  gives  a  remedy  for  it;  if  no  remedy  is  expressly 
given,  the  party  has  an  action  upon  the  statute.     WUUe  v.  Mabon,  696. 

••  Constitutional  Law.  —  A  Statute  Making  ah  Abbitbabt  Classitioa* 
noN  with  respect  to  the  subjects  over  which  it  operates,  based  upon  no 
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reason  snggMtad  hj  a  differeaoe  in  fheir  litnation  or  cireamataaoai  fi» 
•loaing  the  neoeMity  or  propriety  of  any  difierant  legialaftioa  in  Mpael 
to  them,  u  naoooBtitatioDal.    SUUe  v.  Sheriff  650l 

H  CoiiBTiTUTioiiAL  Law  —  AjtBiTBAaT  DiacRUUNATioKB.  —  A  statate  pro* 
hibiting  the  emiaaion  of  dense  smoke  within  a  city,  bat  providing  that  its 
provisions  shall  not  be  applicable  to  mannfactaring  establiahmenta  nsiBg 
the  entire  product  of  eombnstion,  and  the  heat^  power,  and  light  pro- 
dnoed  thereby,  within  the  building  wherein  the  same  are  generated, 
or  within  a  radius  of  three  hundred  feet  therefrom,  makes  an  arbitraiy 
distinotion  between  different  dsmes  of  business,  and  is  therefore  Toid. 
State  r.  Sheriff,  650. 

Ml  Attorkxt's  Fkxs,  Rmotbrt  of,  mat  bx  Psbmittsd  ih  On  Claw  o« 
Oasis  anb  Dsnisd  nr  Othsbs.  —  The  legislature  may  preaoribe  ndes 
permitting  the  reoorery  of  attorney's  fees  in  one  class  of  oases  and  deny 
it  in  all  others.  A  statute  which  permits  the  plaintiff  in  an  aetion 
against  a  railroad  company  for  a  violation  of  its  provisions,  to  recover,  is 
addition  to  the  damages  therein  provided  for,  an  attorney's  fee^  confers  no 
special  privilege  prohibited  by  the  oonstitntion,  nor  can  it  be  regarded 
as  impoeitti(  a  peualty  for  exercising  the  right  of  defense.  BuHmglm 
etc  R*y  Co,  v.  ^,  477. 

IL  Dub  PRoosas  of  Law,  Proyidxd  bt  Act  AuTHORiznio  EflTABLDHmorr 
OF  Joint  Ratbb  of  Transfostatiok.  —  A  statute  conferring  upon  a 
stale  board  of  railroad  commissioners  authority  to  establish  joint  through 
fates  for  the  transportation  of  freight,  after  notice  to  the  railroad  com* 
panios  to  be  affected  thereby,  and  an  opportunity  to  be  heard,  does  aot 
operate  to  deprive  such  railroad  companies  of  their  property  without 
due  process  of  law.  Special  proceedings  applicable  to  specified  subject- 
matter,  and  conformable  to  the  rules  requiring  notice  and  the  acquisition 
of  jurisdiction,  and  which  affect  all  persons  alike  whose  property  or 
rights  come  within  the  lawful  scope  of  the  proceeding  are  prosecuted 
with  duo  process  of  law.    Buriinf^  tte,  B^f/  Co.  v.  Dejf,  477. 

ISl  Rules  of  Bvidbnob  —  Powkr  of  Statb  to  Prbscribb,  iv  All  Pbogkbd- 
IBQS.  —  A  statute  authorizing  railroad  commissioners  to  establish  joint 
rates  of  transportation  which  shall  be  regarded  as  prma/ade  reasonable 
does  not  confer  upon  such  commissioners  judicial  functions,  but  simply 
prescribes  a  rule  of  evidence.  It  does  not  prevent  the  companies  frois 
having  the  acts  of  the  commissioners  in  fixing  rates  of  charges  reviewed 
in  the  courts  of  the  state.     BurlingUm  tie.  B'y  0(K  v.  /)«y,  477. 

IS.  Constitutional  Law — Ex  Post  Faoto  Laws.  — A  statute  changing  the 
number  of  the  grand  jurj  in  all  cases,  and  authorising  a  prosecutioa  by 
information  as  well  as  by  indictment^  does  not  alter  the  situation  of  an 
accused  to  his  disadvantage,  and  therefore  is  applicable  to  the  proeecn* 
tion  of  a  crime  alleged  to  have  been  committed  before  its  passsge,  if  the 
oonstitntion  of  the  state,  adopted  before  the  doing  of  the  criminal  ao^ 
declared  that  the  legislature  may  change,  regulate,  or  abolish  the  grand 
jury  system,  and  that|  until  otherwise  provided  for  by  law,  no  persoB 
shaJl,  lor  a  felony,  be  proceeded  sgainst  oriminally  otherwise  than  by 
indiotBMBft.    In  re  Wright,  94. 

14  OoBCTRunoirAL  Law^Statutb  Lf valid  nr  Past. — The  unoonstitB* 
tionality  of  one  portion  of  a  statute  cannot  defeat  other  portions,  unlaas 
the  nature  of  the  unconstitutional  provision  is  such  as  to  render  it  of  fl» 
tal  importance  to  the  whole  statute.    MePhermm  ▼•  Bladsetf  687. 
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liw  CommronoirAL  L&w.  ~~  Statutb  DsoLARnro  that  Ko  EicFLOTn  shall 
Ikpou  a  fine  or  withhold  the  wages,  or  aay  part  of  the  wages,  of  aa 
•mplojae  engaged  in  wearing;  for  an  imperfeotion  that  may  arise  during 
the  prooess  of  weavin^^  is  roid,  because  it  conflicts  with  that  part  of  tha 
state  constitution  enumerating  as  one  of  the  inalienable  rights  of  man 
that  *'of  acqnirin^^  possessing,  and  protecting  property.*  Oonmun^ 
wealth  T.  Perrf,  688. 

ML  CoNSTrnmoH Ai.  Law — Foubtixnth  AMSNDmMT.  —  A  statute  of  a  state 
denying  the  right  to  appoint  as  trustee  any  person  who  is  not  a  resident 
of  the  state  is  invalid,  at  least  as  against  oitisens  of  other  states^  be- 
oanse  it  impairs  their  privileges  and  immunities,  as  granted  under  article 
4,  section  2,  and  the  fourteenth  amendment^  of  the  constitution  of  IIm 
United  States.    Roby  t.  8mUh,  489. 

17*  PouoB  PowBR^Licnarsi  Tax.  ^  What  business  or  oconpation  so  fsr 
affects  the  public  welfare  and  good  order  as  to  require  to  be  lioensed  is 
a  matter  of  leglslatiTe  consideration  and  control,  which,  when  exercised 
In  good  faith,  cannot  be  reviewed  by  the  courts.  OH  OUy  ▼.  OU  Gi^  Trw0 
Oo.,  770. 

18L  Blsotior  07  Prksidintzal  Blsotobs.  —  An  act  entitled  "  An  aot  to 
provide  fer  the  election  of  electors  of  President  and  Vice-President  of 
the  United  States,**  the  body  of  which  provides  for  the  election  of 
alternate  electors  as  well  as  electors,  is  not  in  conflict  with  that  pro» 
▼ision  of  the  state  constitution  declaring  that  no  law  shall  embrace 
more  than  one  subject^  which  shall  be  expressed  in  its  titla  It 
merely  provides  for  fllling  vacancies  caused  by  the  death  or  disability 
of  the  electors.  Nor  is  it  invalid  for  failing  to  expressly  provide  for  fill- 
ing a  vacancy  in  case  it  may  occur  by  the  death  or  disability  of  both  the 
elector  or  the  alternate;  nor  because  it  fails  to  require  notice  of  the 
election  of  district  electors  provided  for,  as  they  are  to  be  choeen  at  a 
general  election,  and  the  general  election  law  provides  that  notice  shall 
be  given  that  presidential  electors  will  be  chosen  at  sueh  general  elec- 
tion.    McPhemm  v.  Blacker,  687. 

li.  Elsotiok  07  PRKSIDKNTIAL  EuBOTOBS.  —  A  Statute  providing  for  the 
election  of  presidential  electors  by  districts,  and  also  providing  thai 
the  counting,  canvassing  and  certifying  of  the  votes  cast  for  such  elec- 
tors at  large,  and  for  district  electors,  "  shall  be  done  as  near  as  may 
be  as  is  now  provided  by  law,**  is  not  invalid  and  inoperative  on  the 
ground  that  it  fails  to  provide  means  for  canvassing  the  votes  for  soch 
electors  in  the  portions  of  a  certain  county  which  oonstitnte  tlie  firsts 
and  portions  of  the  second,  sixth,  and  seventh  electoral  districts,  sines 
such  districts  are  defined  by  law,  and  the  canvass  of  the  votee  easi 
therein  is  provided  for  by  the  general  election  law.  MePhtrem  t« 
Blacker,  687. 

lOl  Klkthov  07  Pbksiduitiai.  Blboioiul  —The  fact  that  a  state  statnts 
providing  for  the  method  of  choosing  presidential  electors  is  in  eon* 
flict  with  an  act  of  Congress,  in  so  far  as  it  fixes  a  date  for  the  meetim 
of  the  electors  and  the  method  of  certifying  their  aetioii,  does  not  ren- 
der the  remaining  provisions  of  the  aot  inoperative  or  unconstitntlonaL 
McPkarmm  t.  Blacker,  687. 

OoHsmunoHs,  t,4,B;  OoifT&AOTS,  8;  Oo&FORATiQirs,  18, 14^  16;  Ooov* 
TIM;  Crbdiior's  Svrr;  Cbiminal  Law,  1;  Duoo^  0;  BLiono«%  It 
Bkimbxt  Domain,  2;  Habbas  Oorftoi  Hubbaito  avd  Wi7%  2;  Iv« 
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19X011011%  S;  IvwnKwm  17,  22;  Hjon^AMVE,  if  lfoifioirA&  Oo»» 
voMMimuM,  14;  NoHO^  2,  8;  OiTiosBa.  2;  Railboam,  U,  le,  28,  SO; 
RaoBiyiB^  6;  Salb^,  2;  Taxis,  S.  6-8;  Tw»mphowi  YaoNtt  am» 
PnuniAUBi  6;  Wolb^  10i» 

STEAMSHIP  OOMPANIEa 
See  Wha&yo. 

STOCK. 

See  OpJiWiTUTiow^  9;  OoKPORAnoRa,  7-16,  17;  Ex«oo«obs  asb  Annni- 

KBAT0B8»  3;  WatbbSi  16, 17. 

STOOKHOLDKBa : 
See  OoHRinrtioira^  9,  Corporatioiis;  LxBBt  0;  Waxib^  IS; 

STORAGB. 

See  WARBHOUSUfBV. 

8TBEET-RAILWAT& 
See  Railboadb,  2&-90;  TxLBPHona^  % 

STREETS. 

See  XimraiiT  DoMAm,  4;  Muhioipal  OoRPOBATiom,  6-11;  Iff;  RAniWiii^ 

2-8;  17*  18;  28-30;  TxLBFHONia,  %  8;  WraoBam. 

SUFFRAOBL 
See  ELBonoNfl^  !• 

SUMMONS. 
See  JuDOMSNTB,  23;  Psooan. 

SUPERINTENDENT. 
See  RAiLROAse,  94^ 

SURETYSHIP. 

1.  What  Gbbatis.  —  A  bond  with  warrant  of  attorney  to  oonfeee  Judgment^ 
given  to  eeoare  pajment  of  jadgmente  assigned  to  the  obligee^  and  ez« 
preeely  providing  that  it  Is  to  remain  in  foroe  nntU  the  wfacde  ram  is 
paid,  ereatee  a  ooutraot  of  suretyship  on  the  part  of  the  obligor,  and 
doee  not  eonstitnte  him  a  mere  guarantor.     Campbell  ▼.  Shtrmem,  7361 

t.  SuBvrr  AVD  Guarahtor  —  DiTrsEBNCB  bbtwbbm.  —  A  oontract  of  sure- 
tyship  ereates  a  direct  liability  to  the  creditor  for  the  act  to  be  perfomed 
by  the  debtor,  but  a  eontraot  of  guaranty  oreatee  a  liability  only  ler  hii 
ability  to  perform  snob  aot.  A  surety  is  aa  insurer  of  the  debti  while 
a  guarantor  ie  only  an  insurer  of  the  solveney  of  the  debtor.  dm^tbeU  v. 
ShamuM,  736. 

i.  A  SuRiTT  MAT  Ajbkrt  ths  Dbfbnss  ov  Failuri  of  Ck>ii8iiMeRAnov» 
though  the  prinoipal  is  not  a  party  to  tiie  aotion.  Siocblom  809,  eCdk 
Scckt^  ▼.  Qidding;  181. 

4b  SoRBTT  OAimoT  pRissHT,  BT  Wat  ot  RioovpifBirr,  a  defense  eonsiffeieg 
of  a  claim  for  damages  resulting  from  a  breach  of  warranty  contained  li 
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%  •onlrMl  made  with  his  prinoipftL  The  Uttter  alone  mb  iwnrt  this 
elaim.    Stoekkm  Sao.  etc  Society  ▼.  Olddinge,  181. 

&  SuEiTT  IB  BMnTLiD  TO  PbotI|  18  ▲  VumtsM,  that  tha  obligatioD  upon 
whioh  he  ia  raed  was  giren  in  payment  for  propeity  pnrohaaed  by  liia 
principal,  and  that  the  Utter  liaa  rescinded  the  purchase  on  some 
ground  authorising  snoh  rescission*  Stockton  Sa9,  etCm  Society  ▼•  Otdditigef 
181. 

6u  Failuri  of  Cbbditob  to  Rsyivb  Jodomsht  does  not  release  a  sorety* 
in  the  abtenee  of  an  express  agreement  that  anoh  Judgment  ihoold  bo 
kept  revired  for  his  benefit.    OampbeU  t.  Skermem,  78fi. 

See  BAMn^  1|  OoBPOKATioKa^  16;  Qvamamtt,  L 
SURFACE  WATERS. 

See  MUKIOIPAL  Ck>BP0BATI0H8,  7|  WATIBi^  1<^ 

SYNDICATK 
See  Bbtoppbli  Trvbts,  1;  Vsndob  jjtd  PvBOHiaiB»  H 

TAX  DEEDS. 
See  Taxis,  7.  8b 

TAXES. 

1»  PnsovAiffT,  WHBUi  MAT  BB  Taxbd.  —  A  state  baa  •  fight  to  tax  all 
personal  property  found  within  ita  jurisdiction,  without  regard  to  the 
place  of  the  owner'a  domicile.    Deneer  etc  J?V  Ob.  ▼.  OhMrek,  862. 

%  Taxation  of  Railway  Oabs  Enoaobd  im  iMTXBflTATi  OoMmBCOL — A 
state  has  the  right  to  tax  railway  oars  found  within  Its  boondaries,  al« 
though  they  are  engaged  in  interstate  oommeroe,  and,  though  used,  are 
not  owned  by  the  company  to  whioh  they  are  assesssd.  i>8msr  etc  B'y 
Oc  T.  OMireA,  85Z 

H  All  Rollirg  Stook  owned,  used,  or  operated  by  a  dooMstio  railway 
oompany  \m,  by  the  Colorado  atatutes,  plaoed  upon  the  same  footing 
with  reference  to  state  taxation,  regardleas  of  the  interest^  aa  lesaao 
or  owner,  of  the  oompany  operating  it.  It  is  not  exempt  fram  taxation 
merely  because,  in  performing  its  regular  journeys,  it  sometiaMS  paassi 
•at  of  the  state  and  becomes  temporarily  oeeful  in  operating  other  rail* 
roads.     Denver  etc  B'y  Co,  ▼.  Church,  252. 

4  Taxation  of  Railwat  Pkbsonaltt. — Such  personal  property  as  is 
owned  or  controlled  by  a  railway  oompany,  but  is  not  need  in  the  direct 
operation  of  its  road  within  the  atate,  cannot  be  taxed  for  state  pur* 
posea,  though  such  property  may  be  so  employed  as  to  indirectly  aid  ia 
earrying  on  the  business.     Denver  etc  Ky  Co,  r.  Church,  252L 

IL  Pullman  SLnpiNO-CA&a  coatrolled  and  operated  by  »  domestio  rafl* 
way  oompany,  though  owned  by  a  foreign  oorporation,  may  be  ass>sseA 
to  Ae  domestic  corporation  for  state  taxes  when  found  within  the 
borders  of  the  state,  although  they  are  amployed  one  third  of  the  tiao 
outaida  the  atato  in  the  transaction  of  businesa.  Denver  etc  B^y  OS9,  t« 
Ohwrch,  268. 

H  POUOB    POWBB — LlOSNSB  TaX  ON  BaNXS  —  CONFLIOT  OF  STATOm.— 

A  statute  exempting  banka  from  taxation  on  payment  of  a  state  tax  doai 
■ot  exempt  them  from  the  power  of  cities  to  impose  a  license  fee  or  oo» 
•npatioa  tax  as  incidental  to  the  exercise  of  the  polioe  power  vndflr 
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another  itateto  exprenly  «atiioriaiiig  tiie  imporflMNi  of 
Oa  GUy  ▼.  Oa  City  Tnui  Ob;.,  77a 

T«  Tax 8iun-^ Novm to  Rbdibm,  Nicnarrr  or  Bznmraio  Pboovck.— 
If  a  statuto  providing  for  tho  ooUeotion  of  taxes  dodaree  thata  tax  deel 
shall  be  ytimafaidt  eridenoe  of  oertain  designated  faotSv  and  oondnsife 
eyidenoe  of  all  others,  is,  some  years  after  its  enaotment^  amended  so  as 
to  require  the  pnrdiaser  to  giro  notiee  of  the  expiration  of  die  tine  for 
redeinptioB,  and  that  no  deed  shall  be  issued  nnless  an  affidavit^  showing 
the  giTing  of  snoh  notiee^  has  been  filed  with  the  offioer  who  made  the 
sale,  a  deed  by  snoh  offioer  is  neither  oonelnsiTe  nor  ^rima  foam  evi- 
denoe  that  snoh  notioe  was  given  or  affidavit  filed,  and  mvat  be  disre- 
garded, nnless  the  person  elaiming  under  it  proves  that  the  affidavit  was 
filed,  for,  until  filed,  tiie  offioer  is  without  authority  to  eoEecute  a  oo»- 
veyanee.     UUkr  t.  Jf iUer,  229. 

8.  A  Tax  Died  CaiATn  No  PRxsuMmoif  that  the  faets  upon  which  iftii 
based,  or  whieh  are  reoited  therein,  hadany  existenoe^  in  tho  sbssaes  of 
a  statute  providing  the  effect  which  shall  be  given  it  in  evidenoib  jn 
Jbr  V.  iltfjtr,  820. 

See  MuirioiFAL  OoRTOKATioira,  18^  IflL 

TBLBQRAPHa 

1.  LiABiLiTT  or  OomnKmHO  Linxs.  — The  analogy  of  oonneeting  islegnfh 
lines  to  oonneeting  railways  is  so  great  that  the  established  roles  of  law 
which  determine  tho  liability  of  the  latter  should  be  applied  with  equal 
force  to  the  former.    AnM  t.  IFe«feni  Umim  TtL  Ox,  M. 

LuBiUTT  or  CoNMBoniio  LiKM.  -~  When  a  telegraph  company  reoeivsa  • 
dispatch  for  transmission  from  a  connecting  telegraph  line^  it  is  bound 
to  exerciM  due  diligence  in  transmitting  and  delivering  tho  meessge^  or 
respond  in  damages  to  the  party  injured  by  its  failure  to  do  so^  and  this 
without  regard  to  the  contract  between  the  sender  and  the  eompnay 
first  receiving  the  message  as  to  its  own  liability.  In  such  case  the  tele* 
graph  company  inflicting  the  injnry  by  its  own  aofe  of  negligence  is  linbk 
for  the  damages  caused  thereby.    Btmik  v.  fTestem  Uitkm  2WL  Cbk,  ML 

TELEPHONE& 

L  TxLBPHONU,  TuAimnanoir  or  Mbssaobs  bt,  Authorixbd  bt  Oiaium 
roB  Inoobvoratioh  or  Txliorafh  Ck>icpAirr.  — The  form  of  tranaw^ 

ting  messages  by  telephone,  through  the  medium  of  an  electric  enrrsot 
passing  over  extended  wires,  is  authorixed  by  a  statute  for  the  incorpo- 
ration of  telegraph  companies,  although  when  the  act  was  passed  snoh 
form  of  communication  was  unknown.  Hndaon  Bkotr  Tel^pkome  Odl  ▼• 
WaUrvUH  TwmpOot  etc  Co.,  888. 

%  Right  or  Passagb  thbouoh  Strbbtb,  Fobm  ih  Whioh  shali.  bb  Bv« 
JOTBD  CANNOT  BB  QuBSTiONXD  WHXK.  —  Where  a  telephone  oompaay 
has,  by  the  manner  in  which  it  has  elected  to  use  its  franchise,  aocordod 
to  the  public  the  unrestricted  right  of  passage  through  the  publio  si 
it  cannot  qnestion  the  form  in  which  such  right  shall  be  enjoyed,  so  1< 
as  it  is  of  lawful  origin  and  is  utilised  with  proper  care  and  skiU.  Hwi* 
mm  Rimr  Telephone  Ob.  v.  WatervUei  Turnpike  ete.  Co.,  838. 

S.  TxLxpHOHx  CoMPANT  NOT  Bntttlbd.to  Rxstrain  Sthbvt-bailwat  Om- 
PANT  rnoM  PnoPBLUNa  Cabs  bt  BLBorBiorrr.  —  A  telephciie  ooMi 
pany  operating  its  iines  under  a  franchise  granted  and  aooepted  upoB 
the  express  condition  that  the  maintenance  of  its  lines  shall  not  prevent 
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tii«  adoption  of  any  aafe^  ooaTenientk  and  •zpeditiow  nods  of  trarol  !■ 
not  ontiUed  to  an  injanotion  to  restAin  a  Btreet-railway  oompany  from 
operating  iti  road  by  tho  singlo-troUey  system  of  oleotrioal  propakion« 
a  system  fonnd  to  be  the  best  yet  derisedy  and  neither  prejndioial  to 
pnblio  health  nor  dangerous  to  hnmaa  life,  sinoe  the  former  oompany  is 
not  nsing  the  streets  for  any  of  the  purposes  to  whioh  they  hare  been 
dedicated  as  public  highways^  while  the  latter  company  is  oeonpying 
tiiem  in  snoh  a  manner  as  to  expedite  puUio  trarel  and  promote  the 
poblie  nse  to  whioh  they  were  originally  dcToted.  ffmUm  Mftr  Ttl^ 
fkom(h,w.  WatenUei  Tmiipike§lc  Ca,^  6$^ 

THSFT. 
Sec  LiBonnr;  Loml,  h 

TORT-FBASOBa 
SeeLiBBiii  t. 

TORTS. 
ace  Aamamwani  CfoBroRAnoNa^  8;  Rkimivm^  1-1^  %  H 

TOWNSHIPa 

WATUt8»  8L 

TRANSCRIPT. 
See  BzEOUTioHy  1,  4 

TRANSFERS. 
See  Railhoabs,  20^  S7« 

TREATY. 
See  ExTRADinoH,  L 

TRESPASa 

OwmB  or  PsBaoNAi/rr  mat  Rboafturi  and  take  It  into  hts  own  pccsai» 

non  whenever  and  whererer  he  may  peaceably  do  so^  and  in  so  doing  hi 
will  not  be  gnilty  of  a  trespass.    Stuyvestud  ▼.  WUeoatf  68QL 

See  JuaisDicnoN;  Iaommsm,  SL 

TRESPASS  TO  TRY  TITLE. 

].  The  remedy  of  trespass  to  try  title  is  broad  enoogh  to  embrace  ercix 
character  of  litigation  afleoting  title  to  real  estate.     Hardy  r.  Beaifft  80. 

t.  JuDomMT  IN  RsM — OoNaTRUomrs  Sbbtioi  upom  Nok-sxbzduit  Moiob. 
—  An  action  of  treepass  to  try  titls  to  an  nndividcd  interest  in  a  trad 
of  land  is  a  proceeding  In  rmut  and  a  judgment  therein  rendered  apoa 
ssrrice  by  pnUication  upon  a  non*resident  minor  heir  is  effective  to  fix 
the  title  to  the  land  as  between  the  parties  to  the  action.  Hatrdiif  t. 
Bmiy,  80. 

TRIAL. 

1.  Sbpabatb  Tbial  ion  Sktkhal  Dbfbhdakii  property  Joined  in  n  dvfl 
action  cannot  be  claimed  as  matter  of  right*  and  mi^  be  refused  in  thn 
discretion  of  the  court.    8ainl  t.  Outrrtrh^  820. 
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IL  AaaATOT ^ Evu>MO«  ov  Qwitxrship  or  PssaoirAunr.  — WImb,  InaAw. 
tioo  to  recover  damages  for  ait  aaeaiilt  and  battery,  it  appean  that  plaiBp 
tiff  had  eonreyed  his  farm  to  defendant  in  oonsideratkm  of  lifo  mppori 
from  the  latter,  and  after  learing  the  farm  had  returned  to  get  oertain 
personal  property  daimed  by  him  to  be  hii»  bnt  also  olaimed  by  defend* 
ant  to  have  passed  to  him  under  the  arrangement  between  them,  and 
the  evidenoe  also  shows  that  the  alleged  assault  originated  in  the  plain- 
tiff's attempt  to  remove  snob  property  after  gaining  psaoeable  poaseasifln 
of  it^  oTidenoe  is  admissible  to  show  the  whole  arrangemont  between 
the  parties,  and  that  title  to  snch  personalty  nerer  passed  to  defendant 
SiityvesajU  V.  WOeox,  680. 

%  JuHT  IN  Squitt  Oasbs  —  SnxMnniro  Quxsnon  Ta — Hie  ri^t  to 
have  oertain  questions  of  faot  passod  upon  by  the  Jury  in  n  etvil  aetion 
of  equitable  cognismoe  is  a  matter  in  the  sound  discretion  of  the  ooorl 
The  privilege  cannot  be  insisted  upon  ad  Sbitmn,  and  the  number  and 
character  of  the  questions  should  be  controlled  within  reasonable  limita 
Saini  T.  Otierrerio,  320. 

C  LiADiKO  QuKsnoNS,  WHIN  PBRMiaBiBLS.  —  When,  in  an  aeticm  on  a 
policy  of  insurance,  the  insured  testifies  generally  at  to  the  goods  sn 
hand  at  the  time  of  the  fire,  it  is  not  improper  to  aUow  leadhig  questions 
to  be  asked  him,  for  the  purpose  of  directing  his  attention  to  partieulsr 
items  in  stock.     Oraffe$  r.  MerehanW  etc  /»#.  Co,,  607. 

IL   VlXW  ov  PlUDflBBS  BT  JOBT  —  ALLOWTKO  OB  RsrVSINOk  QT  DuCftRIOV 

ov  CouBT.  —  In  an  action  to  recover  damages  resulting  from  the  alleged 
negligence  of  the  defendant,  it  is  a  matter  within  the  diseretaon  of  the 
oourt  to  grant  or  refuse  a  view  by  the  jury  of  the  premises  where  the 
injury  occurred.    Kkp^eh  t.  DamM,  93d. 

A  JuBT  —  Right  to  Vibw  Pbemsbbs.  — It  is  within  the  discretion  of  the 
trial  court  to  grant  or  refuse  a  requeet  to  have  the  jury  view  the  prsoi* 
ises  or  property  in  litigation  in  a  eivil  action  of  equitable  oogniaanoaw 
SaitU  v.  Ouerrerio,  320. 

?•  OoHSTiTUTioiiAL  Law  ^Crabqk  ON  Fagts,  What  IS  HOT.  —  A  Judge  does 
Aot  onarge  on  the  facts,  within  the  meaning  of  the  oonstitntional  inhibi- 
tion, when  he  states  to  the  jury  only  the  points  of  evidenoe  as  to  which 
there  is  no  dispute,  and  leaves  wholly  to  them  the  only  disputed  quee* 
turn  of  faot  in  the  ease,  without  the  slightest  intimation  of  his  opinisn 
as  to  that  question.    8kUe  v.  JaehoH,  890. 

8.  Chargiko  Jury  upon  Mattbbs  or  Faot,  Wbat  d  hot.  — Aninatmcticn 
to  the  jury  that  they  may  consider  the  relations  of  the  partiee  and  wit* 
nesses,  and  their  interest^  temper,  bias,  demeanor,  intelligenee,  and 
eredibility  in  testifying,  is  not  a  violation  of  the  oonstitntional  provision 
prohibiting  judges  from  charging  juries  with  respect  to  matters  of  fso^ 
or  commenting  thereon.     Kleptek  v.  Donald,  936. 

iL  iMSTRUonoiis —  Mbanino  07  WoBDB  "  AT  THs  TmB." — In  an  action  te 
recover  for  the  death  of  a  person  killed  while  attempting  to  eross  a 
railroad  track,  an  instniotion  submitting  to  the  jury  the  question  of  his 
due  care  "  at  the  time  "  of  the  accident  is  not  erroneom  as  limiting  the 
inquiry  to  the  preoiBe  moment  of  ooUision.  The  words  "  at  the  time  * 
at  used  in  the  instruction  refer  to  the  whole  transaction,  including  due 
ears  in  looking  and  listening  before  attempting  to  cross  the  traok,  when 
evidenoe  on  this  point  is  before  the  jury.     UcNvUa  v.  LodaidgB^  dOSL 

lit  lH8TBvano98  —  Failurb  TO  HuMBBB  MOT  Erbob.  —  When  the  instrae* 
tions  given  are  correct  as  matter  of  law,  failure  of  counsel  asking  tbsa 
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lo  «llli«r  anmiMr  or  dga  Himd  faraiiliM  no  ground  for  r«T«mL  Ormm 
T.  Mamdx^  840. 

11.  IiiffrBUCTioiis  ur  GBiMiif al  OASwa,  —  A  dhugo  to  iSbm  inror%  in  n  erUninal 
onM»  tail  tog  them  that  they  most  beliore  the  defencUnt  goil^  of  tiM 
erime  charged,  beyond  a  reasonable  doabt^  in  order  to  oonviot^  bat  oniil> 
ting  to  tell  them  that  their  belief  most  be  founded  upon  "all  the  eri* 
denoe,*  ie  objeotionable,  bat  will  not  work  a  rereml  of  the  yerdiot^  in 
the  abaenoe  of  proof  that  the  oharge,  as  a  whole,  is  not  ao  olear  in  this 
zespeet  aa  to  mislead  intelligent  men.    Oorman  T.  People,  860. 

UL  OoKFROingn  VnRDior^lFgT&uoTioH  to  Jubt  oonobbhdio.  — Toohnrgs 
n  jary,  that "  the  law  which  requires  nnanimity  on  the  part  of  a  Jury  to 
vender  a  Terdict  expeots  and  will  tolerate  reasonable  eompromias  and 
lair  oonoesaion*''  is  erroneoos.  While  the  law  permits  saoh  Jaror  to  givo 
dne  oonsideratioa  to  the  argaments  of  his  fellow-Jnror%  it  does  not  ss* 
peot  nor  tolerate  his  agreeing  npon  a  yerdiot  unless  ho  is  oonyinosd  thai 
it  Is  right.    Skhardeom  ▼.  OoUnum,  429. 

See  Appial;  Bqoirr.  t. 

TRUST  DBSD& 
See  Tiuvn,  6,  10-12^ 

TRUST  FUND. 
See  OoBFOBATiojifl^  g^  7* 

TRUSTS. 

!•  Iqurablb  Titlb  to  Lavd  m  nr  Pabtt  Who  Pati  Aotdal  PvBOHAiB 
Pnica  wHur.  —  Where  one  member  of  a  syndieate  pnrehasss  land  for 
tiis  syndieate,  and  falsely  represents  to  the  other  members  thsreof  that 
the  purohass  price  is  more  than  it  actually  ii,  and  that  hs  Is  paying  for 
n  proportionate  interest  in  the  land,  while  in  faot  the  other  members  of 
the  syndicate  pay  the  whole  pricey  the  equitable  title  to  the  land  Is  in 
the  parties  who  hsTS  paid  the  actual  purohass  pries.  Sko^fe  T.  Qr^/Uhe^ 
910. 

5t  Will  OsBATiffO  Tnusr  without  Namino  BurifiaAET.  —  A  trust 
created  by  will,  without  anywhere  referring  to  or  designating  the  bane* 
ficiaries  for  whom  the  trust  is  intended,  is  inoperativs  and  roid*  Al* 
denAsinMr  t.  Bcntmou^  29. 

SL  Wiua  — TaiTSTi  rot  SumoiBNTLT  DnoLABiD  on  tlie  faoeof  awill,  or  bj 
a  writing  identified  as  a  part  of  it^  cannot  be  set  up  by  extrinsic  sridsncn 
to  defeat  the  rights  of  the  testator's  heirs  at  law,  or  next  of  kin.  Mtidm 
homer  t.  Bawnan,  29. 

4i  Wills— Obrtamtt  of  Dinsn— SztBAvaooi  Wmmva  «o  Am.  — A 
will,  CO  its  face,  or  by  reference  to  some  writing  existing  at  the  timo 
when  the  will  is  executed,  and  so  referred  to  and  identiiled  as  to  beoom* 
n  part  vi  it^  must  declare  not  only  what  snumeratsd  bequests  and  da* 
Tises  shall  be,  but  also  who  shall  take  thsn^  dirsetly»  or  bsnsicially 
through  a  trustee,  and  an  extraneous  writing  not  so  identified  is  inad* 
missible  to  aid  a  trust  created  by  will  without  naming  n  beneiloiary* 
Heidenkeimer  ▼.  Bamnan,  29. 

IL  TuvsTUB  — RiOBT  to  Sbll  and  Oovtbt.  —  Atrustss  mdern  trust  dssd 

or  mortgage  containing  a  power  of  sals  is  ▼ostsd  with  aatliority,  so  long 

as  he  retains  the  legal  title,  to  oonT^  the  sqnitabis  tills  si  tiis 

Aa.  to  lunv.  Ydb  XXZL-M 
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mortgagor,  vpoin  d«ISMiIt  of  the  mortgage  dalil^  and  vpon  proper  edrwh 
tiaemeiit  a&d  tale.    Siephen§  ▼.  Ctoy,  828. 

C  Tkuana— ImxaanuLB  Sali  avd  OomnETAvoi  bt — Equifabui  Bjbjml 
—  When  a  tnutee  hae  aold  and  ooareyed  the  tmat  propertgr  witiMWI 
eompljing  with  the  oonditiona  ol  the  tniat,  a  oonrt  of  eqaitj  will  eae> 
eate  the  tnut,  either  by  a  regnUr  foredoaare  and  aale.  or  bj  a 
reqnirmg  the  tmatee  to  exeonte  the  power  in  aooordanoe  with  the 
of  the  treat,  or  by  appointing  a  new  tmatee^  and  deyolviqg  «pos  him 
the  ezeontion  of  aooh  power.    Stepkem  ▼•  Cfaqr.  328L 

%  TBosm— iBKBavLAB  Sali  abd  Cobtbtahob  bt — Bnaor  or. —A 
tmatee  may  direat  Mmaelf  of  the  legal  title  without  oompUanoe  with  the 
oonditiooa  of  the  treaty  bat  a  aale  and  deed,  ezoept  in  atriet  oompliamie 
with  aooh  oonditiona,  ia  of  no  effeot  whatever,  ao  far  aa  the  tmatorli 
equitable  eatate  ia  eonoemed,  and  if  the  tmatee,  in  diaobedienoe  of  the 
tmat  oonditiaiia,  by  deed  tranaf era  the  legal  title,  hia  grantee  takea  on(y 
the  tmatee'a  intereet.    Stepkem  t.  Cla^,  328. 

%  Tkuvnoa'  Sauh— Sboobb  Cobtbtabob  bt  TBUvrBB — Bmor  or.— 
When  a  tmatee  haa  aold  and  ooareyed  the  tmat  property  withoet  eeai- 
pyling  with  tiie  terma  of  the  traati  the  power  of  aale  ia  extingniahe^  m 
far  aa  he  ia  oonoemed;  and  an  effort  on  hia  part  to  ezeroiae  the  powv 
originally  Teated  in  him,  by  an  attempted  resale  or  seoond  deed,  in  eom- 
plianoe  with  the  conditions  of  the  trost^  is  absolutely  void.  Siepkam  ▼• 
CIcy,  828. 

IL  Tbustbu*  Salbs  ~~  Oatbat  Emptor.  —  The  role  of  etmeorf  empior  appto 
to  tmsteea'  aalea,  and  the  purohaaer,  whether  the  mortgagee  or  a  stnua> 
ger,  ia,  in  prooeedinga  by  a  party  injured,  oonclusiTely  ehaiged  with 
notioe  of  irrqgularitise  by  the  trustee  in  ezeoating  the  power  ol  aakk 
8kph€n$  ▼.  Clay,  828. 

lOl  Tboat  Dbbu  Giybb  as  SBovRirr.  and  Mobtoaobs  containing  a  pow« 
of  aale,  reat  the  legal  title  in  the  trastee^  while  the  equity  of  redemptien 
or  equitable  title  remaiaa  in  the  mortgagor  or  tmstor.  Siephau  t.  Ch^ 
828. 

IL  Tbvbt  Dbbd,  Notiob  or  Conditiob8  or.  ^  One  who  purohaaea  a  bond  with 
intereet  eoupona  attached,  which  bond  recitee  that  its  payment  and  tiie 
payment  of  the  intereet  thereon  are  secured  by  a  mortgage  or  a  deed  ef 
trust  to  a  specified  trust  oompany,  and  that  it  shall  not  be  obligatoiy 
until  certified  by  such  company,  is  not  put  upon  inquiry  by  the  recitals 
in  the  bond,  and  thereby  charged  with  notice  that  by  the  terma  of  the 
tmat  deed  no  aotion  at  law  or  in  equity  can  be  maintained  until  aft« 
%  requiaition  haa  been  made  upon  the  trustees^  aigned  by  holdera  of  not 
leaa  than  one  fourth  in  amount  of  the  bonds  aecured  by  snob  deed,  and 
he  haa  unreaaonably  refused  to  aot  thereon,  and  therefore  the  holder  ef 
any  of  auch  bonds,  or  any  conpcms  thereon,  ia  entitled  to  bring  an  aetion 
to  enforce  their  payment  without  reeorting  to  the  remediee  apeeified  in 
the  deed.    QmU/ord  t.  iftfineapottf  el&  i^r  Ox,  604. 

1&  Tbuit  Dbbd,  wbbb  Bobd-holdbbs  must  Takb  Nohob  or — If  a  bond 
merely  refers  to  the  fact  that  it  is  one  of  a  series  of  bonds,  all  of  which 
are  secured  by  a  trust  deed,  and  that  it  is  not  obligatory  unices  certified 
by  the  tmsteea  named  in  each  deed,  aueh  recital  ia  too  general  to  ohaige 
htma  fdt  purohasera  of  bonda  with  notice  that  by  the  terma  of  the  dead 
of  treat  they  are  not  entitled  to  maintain  aa  aotion  upon  their  bonds 
Butil  after  the  holdera  d  one  fourth  in  amount  of  all  the  bonda  aooarid 
by  the  deed  have  made  a  requiaition  on  the  tmateee  to  take  proeeediagi 
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IvIlMii'Mneoitoii.aadholiMaiiiMMiiaUjNfaMdtoto^  Oiriyfcitf 
w.  MhmMgpdh  <C&  iTy  (Xx,  OM. 

BiQuisni  Gbbdror's  Sun;  Dibm^  10;  Dbtoom  BnomL;  fkAlyM^ 
unrr  OcnrrBTANon,  2;  Iksubano^  6;  Bbai.  PwviiRp  1|  Rmufia^ 
4|  tcimruib  18|  YwMWUk  mi  PuBOHAsUy  i» 

UISRA  VIBBa 
8m  CbBroBATioii%  1,  in 

UlCDUB  IKFLUBNOHL 
8m  Wilu^  l-6b 

VABIANOB. 
8m  Btidbhoi*  4|  IxmrBLAXOM,  lOl 

VENDOR  AND  PUROHASBB. 

1.  Tbovor  a  Ooimucr  ot  Saui  was  Siohu)  bt  tbm  Vui dor  mtlt,  «id  bi^ 
lor  that  reaaoo,  oonld  not  hare  matntained  an  aotba  for  tho  balaiiM  d 
tho  pnrohaia  prioe,  yet  he  may  be  oompelled  to  aoMpt  anoh  balaaoeb  and 
tbereapcm  to  make  a  Mnreyanoob  and  therefore  raoh  part  of  the  pnr- 
ohaM  priM  M  hM  been  paid  is  not  without  oonsideratlon,  and  eannol 
be  reooTered  by  the  readee.    Bra4ford  r.  PaMurU,  189. 

%  JvBOMBMTB— BoKA  FiDB  PuROHABiB  UNDBB.-*A  Judgment  ereditor 
who  levies  upon  land  and  then  takes  a  deed  therefor  from  his  jndgmeni 
debtor,  orediting  the  priM  of  the  land  upon  the  Judgment^  but  not  re- 
leasing the  lien  of  his  lery,  is  not  a  bona  fd%  purchaser,  but  takes  only 
suoh  title  to  the  land  as  is  possessed  by  the  judgment  debtor,  and  there- 
fore subject  to  any  prior  oouTeyanoe  thereof  made  by  him.  Bowlkier  r. 
QriQt^,  48. 

&  B021A  FiDB  Ptrohasib,  Dootbibb  ot,  Appuoablb  to  Pvroeasbb  ov 
LsoAL  TiTLB  OBLT.  —  The  doctrine  which  protects  a  bona  fide  purchaser 
without  uotiM  is  applicable  solely  to  purchasers  of  a  legal  title;  the  pur- 
ehaaer  of  an  equitable  interest  purohases  at  his  peril,  and  acquires  the 
property  burdened  with  erery  prior  equity  charged  upon  it.  Where^ 
therefore,  a  party,  baring,  at  most,  an  equitable  estate  in  lands  the  legal 
title  to  which  is  in  a  trustee  for  a  syndicate,  mortgages  such  lands,  the 
mortgage  is  roid.    Shotife  r,  OriffithSf  910. 

4  Tbustsb,  Pubghasbb  from.  —  If  a  conveyance  is  made  by  one  whc^  in  an 
action  begun  after  it  wm  executed,  is  adjudged  to  hare  held  the  prop* 
erty  in  trusty  the  grantee  is  not  bound  to  assume  the  burden  of  proving 
that  he  was  a  purchaser*  in  good  faith  and  for  a  raluable  consideration, 
in  a  contest  with  the  holder  of  title  acquired  under  the  Judgment  in 
suoh  action.  The  grantee  not  being  a  party  to  the  action,  it  oould  not 
aflbot  him,  nor  establish  against  him  that  his  grantor  held  the  property 
in  trust.     Wamock  r.  Harlow,  209.  ^ 

&  Bntirb  Gont&aot  Illboal  IB  Part.  —If  an  oral  agrMment  is  made  for 
the  sale  of  land,  one  part  of  which  the  render  had  filed  upon  under  the 
desert-land  act,  while  to  the  residue  he  had  a  perfect  title,  and  suoh 
agreement  is  afterwards  consummated  by  a  conreyanM  of  the  land  to 
which  the  title  was  perfect,  and  the  delirery  of  possession  of  the  whole 
trao^  and  a  further  agreement  is  made  that  m  soon  as  title  can  be  pro- 
sored  for  the  other  tracts  they  will  also  be  eonreyed,  and  a  note  and 
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■M»rlg«0e  mn  gtvw  for  ttitUuioe  diia,  tbe  eonCrMl  fa  «iittM^  m^  Mng 
pMtly  foandcd  vpoa  «n  illegal  AgreenMnt  for  the  oonyeyaiiM  of  tiie  kadi 
to  bo  ooqoirod,  i%  by  the  oodo  of  OiJif onuo»  wholly  void,  and  tiio  noli 
•ad  oiortgago  canaofc  bo  onf oroed,  thoagh  tho  mortgagoi^  af tor  their  eo^ 
oentioo,  aoqaired  title  to  the  whole  property.    J/o^btt  t.  Bulsfm^  19& 

C  Wailubm  w  ths  VmsDom.  to  TaNDaa  a  Cohtstahob  when  the  parchaet 
prioe  became  dne^  or  aeoording  to  the  tenne  of  the  ooatraet  of  eale,  do« 
aot  ehow  that  there  has  been  a  mntaal  abandoamont  aad  leeoiHioB  ef 
the  oontraot.     Bradford  r.  Parl;&ar«<,  18d. 

7.  BnorasioH.  — If  a  Vihdob  Induois  ths  PuaoHAn  ov  Rbal  FaonBtT 
BT  RiPRisumNQ  that  he  will  do  oertain  acti,  and  disoontiniiee  thew 
aeti,  bat  tho  Tendees  remain  hi  possefsion  of  the  property,  and  make 
farther  payments  thereon,  ask  extensions  of  time  ia  whioh  to  make  o(th« 
payments,  it  is  too  late  for  tiiem  to  roseind  thair  ooatraet  ol  parohaB% 
Dtkmo  r.  Jaaiby^  SOI. 

C  RiOBT  OT  FoRMSB  TO  Ratut  TRANSFsa.  —  A  Tendeo  oannot  eeeape 
from  the  obligation  to  pay  notes  given  by  him  for  the  purchase  prioe  sf 
real  property  oa  the  ground  that  the  oouTeyanee  to  him  was  made  by  a 
person  acting  for  the  Tender  without  prerioas  anthori^,  if  tha  vendoi^ 
after  knowledge  of  snob  oonToyanos^  ratifisa  il^  and  the  Toadeo  baa  takea 
aad  held  possession  for  soTcral  years  under  tha  aonreyaaea  to  hi% 
whioh  ho  olaims  was  not  aathoriaed.     Ddamo  t.  JaaAiy^  201* 

9l  TaHBO  OANH OT,  AT  HD  BlBOTIOV,  Ab AHDOH  HD  CkMRTBAOT  €V  PVBflHiJ% 

•fgaed  by  the  Toador  alone^  and  reoorw  moneys  paid  thereon,  thoagh 
the  oontraot  declared  that  if  the  balance  of  tho  parchaso  prioe  wtivs  nal 
paid  by  a  day  designated,  it  should  become  null  and  roid,  and  all  pay* 
meats  made  thereon  should  be  forfeited,  and  tho  Tsndor  did  not  ts^ 
dor  a  oonveyancob  nor  make  a  demand  for  paymsnt^  antil  aftsr  that  di^ 
pamod.    Bradfiurd  t.  Parkkurtl,  188. 

See  Dbbds;  Liobnb%  8|  MaoHAHio's  Lonr,  4|  Fuumaig^  7« 

VSKDIOT. 
See  OBmnrAi.  Law,  7;  IfAuoiooa  PB06aooTiov»  9^  4|  TmuM^  lU  ft 

VERIFICATIOK. 
See  Plbadinq,  IOl 

VESSELS. 
See  SmFFiiia. 


VESTED 

SeoRBOOBDi. 

VIGE-PRINOIPAL 
Sea  IfitnB  abd  Sbbtabt,  8-8;  Eaoboab^ 

VIEWING  PREMISES. 
See  Trial,  6,  8w 

WAIVER. 
See  Iir8i7RANa%  3^  4;  PLiADora,  IL 
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WARBHOUSBMBlf* 

]•  Wbsv  PmKnunBf  mmd  Lubli  iob  Goods  nr  Stobs.  *  WImb  oom  ii 
ddlv«rad  to  %  wanhoaMman  for  itonge,  under  an  agrMOMiil  fhal  ho 
■Hgr  aall  all  or  onj  put  ol  it»  and  dthor  rotam  the  oom  on  damaad  or 
pay  for  it  at  tho  markot  prieo  whon  ita  retaru  ia  domandod,  and  ho  aallo 
00  oMiali  of  tiia  oom  in  hia  warohonao  that  there  ia  not  enoogh  remaining 
to  replaoo  all  tho  oorn  ao  deliTored  to  him  at  the  time  hia  warehooae  and 
ito  oontenta  are  deatroycd  by  fire,  he  ia  liable  for  the  Tolne  of  all  oom 
00  atored  with  him,  beoanae  the  tnuuaotion  amoonta  to  a  aale^  and  noi 
»  bailment^  although  ho  baa  made  adranoea  on  the  grain  ao  atored, 
out  ▼.  SWroik.  87ft. 

%  Fowm  TO  BzoBAiroB  GiAnr  nr  8iobb  •*  LiABiLrrr  worn  Lo«. — A  ware* 
honaeman  aa  bailee  of  the  grain  of  othora,  in  atore  in  hia  warehonaa^  hao 
BO  power  to  tranafer  it  or  any  part  of  it  to  another  in  ezohango  for  tho 
grain  ol  tho  latter  whioh  aooh  warehoaaeman  haa  add  aa  hia  own.  In 
oaao  ol  tho  deatmotion  of  hia  warehooae  and  ito  oontoato  hf  §K%  ho 
win  be  liable  for  the  vnlne  of  the  gmhi  thna  aold  by  hiak    OUb  ▼• 

8ee8ALa^»f. 

WARRANT. 
8ao  Waum  iMrBnoBMBinii 

WARRAirr  OF  ATTORNBr. 
See  SoBBrTBHiFy  !• 

WARRANTY. 
8oo  Br4tmi  Nboooablb 


WATSRa. 

L  BumwAxm  Watbbs.  -^It  n  vot  Tbob  tbat  a  LunD-owvBB  on  a  lfvn> 
caAL  ikmtotULTwm  may  lawfully  ooUeot  anrfaea  watar  hito  an  arttUal 
ehannel  and  poor  it  on  aaother'a  land.    Pofota  Tomukip  t.  HofUms^  ill, 

%  BvmrAom  Watbbb.  —  If  a  Pubuo  Oobfobatioh  by  ito  aoti  makee  m 
■ary  an  outlet  far  the  eacapeof  water  ooUeoted  by  itintoartiiloial 
wayi,  it  moat  provide  lliat  outlet    Otherwiae  it  ia  guilty  of  an  aotioaabto 
wrong.    Paioka  TownMp  t.  Bcpkku^  417. 

&  HiOHWATB  —  SfmrAOB  Watbbs  rBOir.  _  If  aurfaee  watora  are  ooQoetod 
to  diteheo  at  the  aidee  of  a  publto  highway,  and  thoee  ditohee  are  then 
nnited  and  their  waters  thrown  on  the  land  of  a  privato  proprietor»  ran* 
dering  it  wet  and  untiUable^  he  ia  entitled  to  n^Mt^^i^  an  aotkm  againal 
the  townahip  under  whoee  authority  the  injury  waa  infllota^  to  e^ioln 
ito  oontinuaneek    Paioka  Towiuk^  t.  Sophku^  417. 

4.  RiPABTAB  Owbbb's  Rioht  TO  Watbb-powbb.  ^  A  riparian  owner  en  a 
noTigablo  rirer  haa  no  right  to  the  water-power  either  aboro  or  below 
low-water  mark,  and  oannot  raoorer  for  ito  loea  from  obatruotion  aa4 
direraion  by  an  adjoining  owner.     WittU»m§  t.  FtUaur,  787. 

•»  BiFABiAB  OwMBB— Damaois  FOB  DiTBBsxoB  OB  antBAK,  ^ A  riporfen 
owner  on  a  nayigable  rirer  ia  entitled  to  reoorer,  aa  against  another  ri> 
parian  owner,  for  a  diToraion  of  the  atream  by  the  latter  from  ito  natval 
ohanneL  If  the  wrong  ia  done  without  malioe,  he  must  reatore  tho 
stnam  to  its  natural  ohannel,  or  make  oomponaation  for  the  loaat  bnl 
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if  malioe  Is  ahown,  «r«mpUry  danuigvs  mfty  h%  fecwrared  againtl  bim. 
WiiUamg  t.  iWrnar,  787. 

C  Dnnntwoir  w  WAga  without  applying  il  to  a  bsndWtil  —  wiMaa  wa* 
■oaaUo  timo  is  not  an  appropriation  thereof  bat  is  uoooititatioaal  lad 
nnlawfvL    Oomte  y.  AgrktObmral  Dikk  Oa,  S7ft. 

7*  Watum  OAjmoT  bb  DiyannD  vor  Puitfoaw  or  8vB0DLAinoii»  bat  only 
for  pvrposes  truly  bonofloial  in  tfaoir  natora.  OomAs  t.  AgrkmUmni 
Dikk  Opi,  276. 

IL  PluoB  Appbopuisob  bot  BimnBD  «o  Rxcbimuvb  DiVBBtiOB. — A  prior 
Impropriation  of  water  hj  a  person  for  irrigation  pnrpooas  does  not  en- 
title him  to  reoeire  more  water  than  is  neoesssry  for  his  aotoal  Bssb 
An  ezoessiYO  diverrion  of  water  is  not  a  diTorsion  to  a  benefidal  nssb 
CbmAf  T.  AgrimUwal  Diiek  Ox,  27ft. 

9l  RiOBXB  OP  PRXOB  Appbopbiatob  AOAnrn  Ditbbsiov — Jodtdbb  ov  Pab* 
fiBi. — A  party  who  is  entitled,  by  right  of  prior  appropriation,  to  tho 
nse  of  the  water  from  a  natoral  stream  is  entitled  to  bare  aneli  priori 
bj  proteoted  against  the  aots  of  Junior  appropriators  to  bis  iajaiyt 
whether  snob  aots  are  Joint  or  severalt  and  for  that  pnrpoeo  be  is  ea> 
titled,  if  neoessary,  to  Join  tikom  all  as  defendants  in  one  aotioB.  Saki 
Ouenrtrio,  320. 

lOi  RioBTs  OP  Pbiob  Appbopriatob  aoaihsp  Ditbbsiov.  —  Aparty  entitlsd 
to  the  prior  right  to  nse  the  water  of  a  stream  oannot  identify  oortaaa 
speoifio  water  as  his  while  running  in  the  stream,  nnlees  be  oan  show 
that  he  is  entitled  to  all  of  snob  water.  So  long  as  be  is  able  to  seonro 
the  full  amount  of  water  to  whioh  he  is  entitled,  he  oannot  oomplaia 
that  some  other  person,  higher  up  tho  stream,  is  direrting  ito  waters. 
Saini  Y.  Ouerrerh,  820. 

IL  BiOBTB  TOb  HOW  Dbvbbmibbd.  —  Mathsmatioal  ezaetaess  in  BMasurinf 
the  flow  of  water  is  impraotioable,  and  oannot  be  attained;  but  a  reason 
able  approximation  to  substantial  aooura^  should  be  slssed  at  in  dotw* 
mining  oontroYorsiss  relating  to  water  supply.    Ownto  t.  AgrkmUand 
DiUh  Co.,  27ft. 

U.  BlOBIS  OP  PUOB  ApPBOPBIATOBS    AB    AOAIBSr  DnOB  OOMPAVT.  —A 

eompany  may  organise  for  the  purpose  of  oonstmoting  an  irrigation 
ditch  and  divert  the  unappropriated  water  of  a  natural  strsam,  aither  b^ 
or  without  incorporation;  but  neither  the  oompany  nor  ai^y  stookholdsr 
therein  can  thus  withhold  the  water  from  benefloial  use^  nor  reesiTro  il 
for  future  use  by  Junior  appropriators,  to  the  prejudioo  of  prior  appto> 
priators,  nor  to  tiie  ezolusion  of  those  who^  in  the  mean  time^  undertake 
in  good  faith,  to  make  a  valid  appropriati<m  thereot  Gnnto  ▼.  AgrkmU 
turai  DUch  Co.,  ^^ 

Mi  Appropriatioii  — Rioar  op  Wat.  —In  an  aotion  iuTolYinga  oontesl 
between  water  appropriators  as  to  priority  of  right  to  the  use  of  water, 
tike  court  may  determine  who  is  entitled  to  a  right  of  way  for  tho  oaiti 
riags  ol  water  through  a  ditch  already  oonstruotsd,  although  the  tMam 
is  not  brought  to  condemn  a  right  of  way  under  tho  aot  of  troinit  do- 
main.   8ahU  Y.  OuerreHa,  820. 

14.  RiORTS  OP  CoN8(JirBK8. — A  diteh  company  earrying  wator  for  general 
purposes  of  irrigation  cannot  arbitrarily  refuse  to  supply  water  to  aa 
actual  and  honajide  consumer  making  seasonable  application,  and  oflbr- 
ing  proper  compensation.    ComU  y.  AffrienUitral  Dikk  Ga,  Sift. 

1ft.  CoRsuMBR*8  Right  oannot  bb  Rbgitlatbd  bt  Watbb  Ookpabt. — 
The  right  of  indiYidual  cooiumen^  upon  tender  of  the  carriage  t^  to 
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Wftier  dlTwIed  by  Ml  frrlgatioa  oomptay,  aad  nol  alrM^y  ^^IMtos 
btncAeitl  nwb  om&  bo  man  be  •▼aded  or  qiuUfied  hj  a  regulation  ol 
tho  oompany  oompelling  tbo  pnrobMe  of  tfeook  at  a  oonditioii  preoadont 
•a  ua^  than  il  aaa  by  a  regulation  fixing  a  ram  in  ozoan  ol  tbo  prioa 
obargad  for  oarriaga  to  be  thna  paid  for  the  nae  of  water*  Oomb§  ▼• 
AifriaUimrai  DUeh  Oo.^  27S. 

ML  OWHSBBHIF  OF  StOOK  HT  IbBIOATIOH  €k>lfPAHT  VOr  APTftOFBIATIOV.  -* 

Priori^  of  appropriation  of  water  eannot  be  Mrinred  by  tbe  mere  ao» 
foitition  of  atook  in  an  irrigation  oompany  witbont  applying  tbe  water 
to  a  benefidal  nae.  The  life  of  a  prior  rigbt  to  water  la  aotnal  naei^ 
•ad  the  owner  of  irrigation  atook  oannot  oarry  prior  righto  to  the  nae  ol 
water  In  bia  pooket  for  an  Indefinite  and  nnreaaonabletinio^  and  thereby 
prevent  othera  from  aoqniring  a  bonajide  priority  by  aotnal  aae.  Opm&f 
T.  AffrktOtmrai  DUeh  Co.,  27S. 

9«  OwimsHiF  cm  Water  Stook,  wmnr  Gxris  Pbiob  Rioht. — A  aloob* 
bolder  In  an  irrigation  oompany  who  makee  an  aotnal  applioation  of  wakar 
from  tbe  eompany'a  ditob  to  a  benefioial  aee  may,  by  meana  of  mob  aae^ 
aeqnire  a  prior  right  thereto;  bat  hia  title  to  the  atook  without  aneh  aaa 
glToa  him  no  title  to  the  priority.  He  may  tranafer  hia  atook  to  any 
oaa^  bnt  he  oaa  only  tranafer  hie  priority  to  one  who  will  and  doaa  eoa^ 
tinne  to  ao  nae  the  water.    Ccmb$  t.  AgrieuUvral  DUeh  Oo,f  270. 

in  RiOHre  ov  DiTOH-owNaRa  to.  — Thoae  who  oonetmot  ditohea  and  diTorl 
water  for  general  pnrpoaea  of  irrigation  mnet^  within  a  reaaooable  timob 
apply  the  water  to  a  benefioial  nee,  or  upon  proper  applioation,  and  te 
proper  ooneideration,  they  mnat  diipooe  of  it  to  thoae  who  are  ready  to 
make  a  beneficial  nae  of  it.    Condm  y.  AgHeuUitrai  Ditch  Ok,  S76i 

ML  BiOBTB  ov  BnoH-owMaRa  to.  — Thoae  who,  by  labor  or  the  paymaal  ol 
money,  aotnally  oonetmot  an  irrigation  ditoh  may  thereby  aeqaiva  a 
prior  right  to  the  water  direrted  therein,  provided  they  apply  mob  water 
to  Bome  benefioial  nae^  within  a  reaeonable  time  after  direralon;  bat  they 
eannot  poetpone  the  exeroiae  of  raoh  right  for  an  nnreaeonable  time^ 
■o  aa  to  prerent  othere  from  aoqniring  a  right  to  the  wateri  nor  oaa  tbay 
tbna  aeqnire  a  right  to  diepoee  of  the  water  to  the  prejndioa  ol  priori^ 
pcopriatofii    Oomb§r.Agrie9dim^DikkOa,,n!L 

Bm  Mav»amui»  1|  Rial  Paoniirrt  4 

WHARVES. 

wan  DoHAXv— PuBUo  Dorr  to  Pbotidi  worn  TSfmaammm  m  Cm^ 
MiROi-^PuBLio  Uai.  -^To  miniater  to  the  neoaoeitiea  of  ooauneroa  by 
providing  enitable  plaoea  in  a  eeaport,  where  ehlpa  oan  be  loaded  and  aa* 
loaded,  with  all  proper  faoilitiea,  ie  a  pnblio  duty  owing  by  tbe  atate^  aad^ 
throngh  it^  by  the  mnnioipaUty  whioh  goTorna  and  oontrola  the  porl^ 
and  the  neoeeaitiea  of  the  bnaineae  are  the  only  atandard  by  whioh  to 
Jadge  of  the  extent  of  thia  doty.  If  a  permanent  pier  and  an  ezdaaiTO 
right  to  ita  nae  be  a  neoeeaity  of  large  eteamehip  Uae%  without  whiok. 
baeineae  oannot  be  properly  traniacted,  the  duty  reete  npon  tbe  atato  or 
tbe  mnnioipality  to  fnmiah  aneh  aooommodatione^  or  to  permit  the  eteam 
ahip  oompaniee  to  obtain  them  from  private  ownerei  and  whea  the  atato 
baa  impoeed  npon  the  municipality  the  performanoa  ol  thie  dnty,  aA 
appropriate  acta  done  by  it  in  enoh  performanoa  are  for  a  pnblie  poiw 
poee.  Landa  needed  by  a  mnnioipality  bonnd  to  perform  auoh  a  duty 
for  tbe  conetraotion  of  piera  and  whwee  are  therefore  reqaiied  for  a 
publio  nee,  and  may  be  taken  in  tbe  exeroiee  of  the  right  ol  eminent 
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diliOQi^  aoBM  porlimi  of  llitai  may  UttrMifter  bo.  In  the  di» 
w»i»  of  the  dlf,  dfrldodoff  oad  pfaMMd  In  tiM  ozoliitito  powawion  of 
ft  kHM^  for  llio  ido  pvrpooi  of  luiiig  it  in  llio  tnaooelioa  of  Hm 
mtj  bwrimiM  ooftnoolid  with  tho  loodiag  ftud  uloodiiig  of 
aadooffgOMofihl^widtUMMW.    /ii  re  jr(V0r  ^ifew  Tor*  #bl,  asOc 


WILLS. 

!•  Uimva  Iiminnf ol  —  GnoinaTAaon  Rilivd  uyoh  to  Fbotb  Ui 

IniLUSiioi  mart  bo  oiicli  o%  takon  togothor,  point  nniniotakably  to  tiio 
fMl  IbttI  tbo  mind  of  tho  tooUtor  wao  mbjootod  to  tiiat  of  Muno  tfliMr 
piffMB»MihahiowiUiiihaof  tliolattoi^aad  Dotof  tfaolormofw    /» 

%  UvDua  iNfLUBNoa  — •  Whilo  OTidonoe  of  dedaratlons  of  a  testator,  amd* 
•aboaqnonl  to  tho  oxoeation  of  his  will,  may  be  roooivod  for  tho  parpoon 
of  ohowing  tho  ostont  and  offooi  of  tho  nndoo  inflnonoo  olaimod  to  ho  to 
boen  ozoi^ood  ovor  hin^  yot  if  tho  oTidenoOb  indopondani  and  oxtlulv* 
of  his  doclarationa,  dooa  not  latiafy  the  jury  that  oadoo  'pfffffMrt  wao 
nood  in  proonring  tho  will,  thoy  most  anawor  tho  qoeetion  of  nadno  in- 
flaoBoe  in  the  n^gatiTO,  Tho  oridoaoe  of  nndne  infloonoo  mart  bo  otiier 
than  that  whioh  prooeode  from  tho  testator's  own  aoath  after  Iho  will 
was  madOi    In  r$  Hea§*§  WiU^  06& 

H  Vnuvm  LuLuaaoa  u  aot  KsTAauwiap  by  tho  fart  thrt  Histo 
and  opportnnity.    It  most  fnrthsr  appear  that  tho  inflaoi 
oisod,  and  thrt  its  efioot  was  to  destroy  the  free  sgonoy  of  tho 
3nd  to  eontrol  tim  disposition  ol  his  property  aadsr  tho  wilL    Imm 

4  UiiDua  lavLuaiiaa.  —  Thb  IviuiavoBi  RasuLxxao  nr  FAToa  ov  Paaaoai 
Wtt>  ABM  NaaaiR  tho  testator  in  reopoot  and  sifootion,  or  hf  lesson  of 
intimate  sooial  or  domertio  rolattoni^  oannot  be  rsfuded  as  nadaOi 

%,  UaDua  iHFLUiHoa  oammot  bb  PaasincaD  from  tho  mora  fart  thrt  tha 
proTisions  of  tho  will  aro  maoh  more  fsTorahlo  to  sonm  of  tim 
fioiaries  thaa  to  othors.    In  re  He$9'§  Will,  W6. 

C  BvaDaR  ov  Protito  Fbavb  ob  Undub  larLUBBoa  rosto  apoo  the 
testaats  of  the  wilL    /a  re  ffem*§  WUi,  666. 

V.  BuBDBB  OB  Pbooi.— If  ▲  Tbstatob,  aitbb  bbtbo  Abjudobd  lfBV» 
TALLY  UasoVBD  sad  plaoed  ander  gaardiaoship^  ozooatea  a  will,  tha 
bnrdea  is  apon  thoeo  who  seek  to  aphold  it  to  show  by  olear  and  sati^ 
faetoiy  oridonoe  that  rt  tho  time  of  its  ozeoation  ho  had  the  reqoiaito 
dflgreo  of  mental  eapaeity.    Sarriiom  r.  Blthop^  42B. 

IL  Wills  Hadb  bt  Pbrsohb  vbdbb  Ovabdiahbbip.  —  Oao  who  has  bssa 
adjndgod  to  bo  of  ansoaad  mind  and  plaoed  ander  gaardiaasfaip  is  aol> 
Booessarily  iaoompetent  to  make  a  will,  though  saoh  adjadioat&oa  hsa 
Borer  boon  set  ssido.    fTarrMoa  ▼.  Biihop,  422. 

H  OAPAorrr  to  MakBp  •—  OQe*s  mental  powers  may  bo  so  tsr  impaired  ss  to 
inoapaeitato  him  from  tho  aotiro  oondart  of  his  sstots,  and  to  Jastily 
tho  appointment  of  a  gaardisa  for  that  parposs^  aad  yot  hata  sseh 
eapaoiiy  as  will  snablo  him  to  dirert  a  jart  and  fair  disposftioa  of  hi» 
property  by  wilL    Borrimm  ▼.  BUhop,  422, 

Ml  OoHmvonoH  or  Statvtb.  ^  Whilo  ihs  Isngnage  of  the  Texas  stalni* 
preseribing  the  reqnisites  to  a  will  is  affirmatiYS^  it  as  fnlly  deniee  tmu 
msBtsry  effort  to  parol  deolarations  as  it  woald  if  it  ozpressly  doelaiei 
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ttal  BO  tateiiiMiltty  dlipoiltlmi  of  prop«rlx  ihoald  %t  mado  Ib 
ottflr  HiAm  liiAft  nraMiritMiil      SAtJtwitiKtt^  t>  .AflMflMiM.  S9l 

•to  BBQpnMEii  Dvonni  Dirm;  Kwiomm,  1|  Tm«%  t-4 

WITNBSSEa 

1.  Iffifnm  AMB  SanrAiT— Haauouroa  towabd  MnroB  Rmflwm— Kn> 
PBVOBi^-lB  OB  oolioA  hf  »  nlaor  omployeo  to  noorv  te  pawonU 
lojoiy*  alligod  tohatobMa  OMMtd  by  tho  nei^igMiot  of  tho  BMltr*  wil- 
wlio  show  a  praotloal  and  aotoal  knoiHodco  m  to  what  waa 
to  ba  dooe  by  plaintiff  in  tha  parfarmanoa  of  Ua  aarriaaa  mmj 
toatify  thal^  in  thair  opinion,  owing  to  tha  aiaa  and  atrangth  of  tha 
plainti£(  it  waa  abaolotaly  naoesaary  for  him  to  parform  tha  work  in  tha 
mannar  in  whiah  1m  waa  parforming  it  at  tha  tima  of  tha  aooidanK  and 
thM  laUafa  Mm  fraoi  tha  aharga  of  aontribatafy  aaf^lgaaaaw    Eakkt  ▼• 

%  Valub  oy MwMiHAWiwgglMwmM^  Tmimmwoiw MnwaAiiTi  AMoaaumM 
TO  PBon.  —  Marohaati  ongagad  in  diiBvant  Unaa  of  bnatnow^  who  aaw 
a  atook  of  gooda  inanrad  bofora  iti  daatniatioB  by  finb  inoy  ttatifjr  aa  to 
tha  Talna  of  aodi  atodk*  although  thair  taatimony  la  not  aa  aatbfaotoiy 
aa  might  ba  daaliad.    Ora»e$  r.  MmrekamUf  <C&  Iim.  (3b.«  007. 

tl  tfEmm  — OooovATiovcw,  bt  Railboab.  —  Bz^bbt  BriBBiroB  ia  nota^ 
oaamry  to  datannlaa  tho  Talna  of  Mf  ptoparty  aa  affMtadby  tfaoaoaapa* 
tiaa  of  a  atraat  by  a  faHroad.  All  paraona  familiar  with  tha  pcopartj, 
who  hoTO  farmad  aa  opinion,  ara  aompotaal  to  taatil^y  aa  to  Ita 

8aa  TaxAU^l 

WORM  AND  PHRASBai 
8ao  DBnamoBiL 

WRIT  OF  KRRORi 
8ao  JuDoiiBa«%  1%  Vk 
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